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IN  19 8 6 ,  A S  A N T I T R U S T  M A G A Z I N E
was being launched, the key precedent governing a
monopolist’s denial to rivals of access to its facilities
was Aspen Skiing Co. v. Aspen Highlands Skiing Corp.,1

decided just one year earlier by a unanimous Supreme
Court. Yet in 2004, in Verizon Communications, Inc. v. Law
Offices of Curtis V. Trinko,2 a 6–3 majority described Aspen as
“at or near the outer boundary of § 2 liability,”3 and not even
the three in the minority offered a word in Aspen’s favor.4

Trinko was reaffirmed (some would say expanded) five years
later in Pacific Bell Telephone Co. v. linkLine Communications.5

So, at the beginning of ANTITRUST’s history, Aspen was
bedrock law. Today, two and a half decades later, it is evi-
dently an outlier.

In this article, we describe what happened—how a 9–0
precedent became an unwelcome relic—and offer some 
suggestions for a path going forward. In doing so, we explain
why the distinction commonly offered, that the conduct 
at issue in Aspen involved a break from a prior course of
dealing while Trinko did not, is a distinction that is not 
only inconsistent with other Supreme Court precedent, but
that provides a wholly inadequate basis for sound antitrust
policy.

Historical Context 
Aspen was not written on a clean slate. It followed some sixty
years of Supreme Court precedent in refusal to deal cases,
precedent that (like Aspen) almost invariably supported the
side of intervention.

Following the dictum in Colgate 6 in 1919 that the
Sherman Act “does not restrict the long recognized right of
trader or manufacturer . . . freely to exercise his own inde-
pendent discretion as to the parties with whom he will deal”
in “the absence of any purpose to create or maintain a monop-
oly,”7 the Supreme Court decided its first denial of access case
in 1927 in Eastman Kodak Co. v. Southern Photo Materials
Co.8 The case involved allegations that Kodak refused to sell
photographic supplies to Southern Photo at wholesale prices
in order to capture for itself a greater share of the retail photo
supply market in Atlanta. The jury found that Kodak did so

with a “purpose” to monopolize, and the Supreme Court
upheld the judgment with little discussion.9

The next major denial of access case was Otter Tail 10 in
1973, decided by a 4–3 vote. Otter Tail was an electric power
company serving most of the Dakotas and Minnesota. In the
years preceding the antitrust case, several towns voted to pro-
vide their own power at retail, displacing Otter Tail. (The
service was inevitably provided by a single firm, but there was
competition, through the voting process, for the municipal
contracts.) Towns electing to provide their own retail service
depended on Otter Tail either to “wheel” (or carry) power
generated by another power company over its lines into the
towns or to sell them power at wholesale rates. Otter Tail did
wholesale and wheel power in other areas, but refused to do
so for the towns that voted it out. Relying on Southern Photo
and other precedents focusing on a “purpose” to monopolize,
the Supreme Court affirmed the judgment for the govern-
ment.11

Aspen came twelve years later. A jury had found that defen-
dant Ski Co. had violated Section 2 by: (1) terminating its
existing agreement with plaintiff Highlands to offer jointly a
four-mountain pass for skiing at Highlands’ one mountain
and Ski Co.’s three; (2) refusing to sell tickets to its moun-
tains to Highlands at full retail price; and (3) refusing to
honor cash-like vouchers from Highlands’ customers. The
Supreme Court upheld the judgment. The Court recognized
that there is no general duty to cooperate with rivals—some-
thing of a contrast with Southern Photo—but concluded that
the conduct was unlawful as “a decision by a monopolist to
make an important change in the character of the market”12

that was not supported by any legitimate efficiency justifica-
tion.13 The Court concluded that Ski Co. “was willing to sac-
rifice short-run benefits and consumer goodwill in exchange
for a perceived long-run impact on its smaller rival.”14 The
decision reflected greater economic sophistication than its
predecessors, focusing on the diminution in consumer choice
and the lack of business justification. It remained insensitive,
however, to the dangers of requiring forced access for rivals.

The decision in Trinko marked a dramatic change in
approach. The plaintiffs’ complaint alleged that Verizon, as
a local telephone carrier, had discriminated against rivals that
sought to compete in local markets by delaying or impeding
their connections to Verizon’s lines. The Court upheld the
district court’s dismissal of the complaint for failure to state
a claim, concluding that Verizon’s insufficient assistance of its
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rivals was not a viable theory of exclusionary conduct under
Section 2.15 The Court’s opinion was notable in several
respects:
� In contrast to prior decisions’ hostility to the possession of

monopoly power, the Court said that the “mere possession
of monopoly power . . . is not only not unlawful; it is an
important element of the free-market system.”16

� It revived Colgate’s statement of the “long recognized”
right to refuse to deal, while omitting the qualifier of 
an “absence of any purpose to create or maintain monop-
oly.”17

� It emphasized that the right to refuse to deal was impor-
tant for at least three reasons: (1) that forced sharing
undermines the incentive to invest in markets character-
ized by scale economies; (2) that forced sharing can inter-
fere with market forces by “requir[ing] antitrust courts to
act as central planners,” identifying the terms a forced
sharing would require18; and (3) that “compelling negoti-
ation between competitors may facilitate . . . collusion.”19

Given the result, the Court naturally also had to overrule
or distinguish Aspen. It chose to distinguish the case, first, by
saying that Aspen would not be expanded (because it is “at or
near the outer boundary of § 2 liability”); second, by noting
that “the defendant’s unwillingness to renew the ticket even
if compensated at retail price revealed a distinctly anticom-
petitive bent”20; and, third, by pointing to “[t]he unilateral
termination [by Ski Co.] of a voluntary (and thus presumably
profitable ) course of dealing . . . .”21 This latter point, com-
bined with the emphasis on the same point in Kodak in
1992, has led to quite a bit of mischief, as discussed below.22

Trinko was reaffirmed (and arguably extended) in 2009 
in the linkLine decision, where the Court largely rejected
“price squeeze” liability under Section 2.23 Relying heavily on
Trinko, the Court there reaffirmed the rights of parties to
refuse to deal, saying further that the “instances in which 
a dominant firm may incur antitrust liability for purely 
unilateral conduct” are “rare.”24 The Court noted the impor-
tance of “safe harbors” so that firms can make informed busi-
ness decisions without the risk of antitrust exposure, and
explained that, after Trinko, “a defendant with no antitrust
duty to deal with its rivals has no duty to deal under the terms
and conditions preferred by those rivals.”25

“Vertical” versus “Horizontal” Refusals to Deal
“Vertical” refusals, which involve the terms of dealing with
the rivals’ customers and suppliers, have a different history
and involve considerations different from those governing
denials of access to rivals, sometimes called “horizontal”
refusals to deal.26

The classic “vertical” case is Lorain Journal Co. v. United
States.27 There, the only daily newspaper in Lorain, Ohio,
refused to allow ads to be placed by advertisers who also
patronized the Journal’s only rivals, local radio stations. The
Court had little difficulty in concluding that “forcing adver-
tisers to boycott a competing radio station violated § 2.”28

Later cases have similarly found exclusive dealing and sim-
ilar arrangements to raise issues under Section 2. In the
Microsoft case,29 the defendant’s requirements that comput-
er makers, software vendors, and Internet service providers
carry only Internet Explorer (to the exclusion of Netscape)
were found unlawful.30 And in Dentsply,31 the court of appeals
found a violation where the defendant would supply replace-
ment teeth only to those dealers who carried its products
exclusively.32

Cases involving these types of “vertical” arrangements are
far less controversial than horizontal denial of access cases like
Aspen and Trinko. Vertical refusals to deal and exclusive
arrangements by dominant firms are treated without much
controversy in a manner analogous to the treatment of exclu-
sive dealing, tying, bundling, or loyalty discounts under
Section 1.33 These arrangements may raise the cost of rivals
in a manner allowing the defendant to increase the market
price, in which case they may be condemned; or they may be
supported by significant efficiencies and upheld—except in
the extraordinary case where the plaintiff can show that the
harm materially outweighs the benefits.34

Denials of access differ from these “vertical” arrangements
for reasons similar to those used by the Supreme Court to dis-
tinguish Trinko from Aspen.35 First, these conditional refusals
to deal typically involve no risk of horizontal collusion. The
defendant is negotiating with (or dictating to) the rival’s cus-
tomers or suppliers. In that context, there generally is no
communication with the rival at all. Second, remedies are
available that do not require the court to act as a central
planner setting price or other terms of sale. Specifically, the
arrangements in issue can simply be enjoined. In price
bundling and loyalty discount cases, the court will need to
analyze the defendant’s pricing structures, but the remedy can
still be a simple injunction without any requirement of dic-
tating contract terms in advance. Third, and most impor-
tantly, vertical arrangements involve no claim that the defen-
dant should share its own property with rivals. The concern
voiced correctly by the Trinko court about trampling on the
incentives of a firm to invest permeates every case involving
a “horizontal” denial of access. A vertical refusal to deal, in
contrast, involves conditions imposed on customers or sup-
pliers. There is little risk that an asset the defendant has taken
the time and money to develop will be wrenched away with
a requirement to share it with the very rivals against which the
firm is striving to compete.

Is There a Prior Course of Dealing Requirement?
It is useful to ask why there was such a marked change in the
Supreme Court’s approach from Aspen to Trinko. There was
of course a significant change in the Court’s membership. But
that was by no means the whole explanation. Over the course
of time, Aspen had been subjected to a wide array of academic
criticism. The critics focused on the potential adverse effects
on investment incentives that can arise from a broad con-
struction of a duty to deal.36 Aspen had no clear limiting
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principle; it was cited often in support of broad constructions
of Section 2 liability,37 and this breadth in turn energized the
decision’s academic critics.38 It was no surprise, then, that
when the Supreme Court next confronted a denial of access
claim, the Court took a fresh look at the issues and undertook
to limit Aspen’s reach. 

Many have read Trinko as limiting Aspen and Kodak
(1992), not through its focus on investment incentive effects,
but by construing it as imposing a prior course of dealing
requirement; that is, that a denial of access should generally
be deemed lawful absent termination of a profitable prior
course of dealing.39 This construction was the square holding
of the Second Circuit in the Elevator case,40 the Eleventh
Circuit in its Covad decision,41 and the strong implication of
the D.C. Circuit in its Covad variant,42 as well as the hold-
ing of a number of other decisions.43 Even Areeda and
Hovenkamp appear to endorse the proposition, although
with some qualification.44 None of these authorities suggests
that a prior course of dealing is a sufficient condition for ille-
gality, but, by using prior course of dealing as a screen, they
have implied that the termination of a prior course of deal-
ing is sufficiently suspect that it warrants further discovery
(and possibly trial).45

Not all authorities, however, agree. For example, in Christy
Sports, LLC v. Deer Valley Resort Co.,46 a company that rent-
ed skis and equipment at the Deer Valley resort sued the
resort owner for monopolization. The allegation was that
Deer Valley had allowed the plaintiff to operate its rental
business in competition against Deer Valley for some years
but then terminated that authority in order to capture all the
equipment rental business for itself. The district court dis-
missed the case and the court of appeals affirmed. The Christy
court pointed out that both sides agreed that “anti trust law
permits a resort operator to organize its business . . . either 
. . . by providing ancillary services itself or by allowing third
parties to provide the service on a competitive basis.”47 Given
that point, the court did not “see why an initial decision to
adopt one business model would lock the resort into that
approach and preclude adoption of the other at a later
time.”48 The court distinguished Aspen as a case where the
refusal to deal involved a profit sacrifice supported by “no
valid business reasons for the refusal.”49

The logic underlying the Christy Sports opinion was artic-
ulated earlier in an important post-Aspen, pre-Trinko deci-
sion by Judge Richard Posner. In Olympia Equipment Leasing
Co. v. Western Union Telegraph Co.,50 Western Union had per-
mitted independent vendors to sell telex terminals in com-
petition against it, and had structured the commission
schedules of its sales force in a way that encouraged them to
push sales from independent vendors, such as Olympia.
Subsequently, however, Western Union concluded that it
wanted to liquidate its own inventory of telex machines,
and so it changed the commission schedules to encourage
the sale of Western Union’s terminals instead. Because
Olympia had relied only on Western Union’s sales force and

had no salesmen of its own, the change in policy thus drove
it out of business. It sued and obtained a jury verdict for sig-
nificant damages. The Seventh Circuit reversed.

The court determined that Western Union had no anti -
trust obligation to encourage its salesmen to push rival prod-
ucts in the first place; but it then had to confront the change-
in-policy argument based on Aspen. Judge Posner wrote:

If a monopolist does extend a helping hand, though not
required to do so, and later withdraws it as happened in 
this case, does he incur antitrust liability? We think not.
Conceivably he may be liable in tort or contract law, under
theories of equitable or promissory estoppel or implied con-
tract (of which more shortly) . . . . But the controlling con-
sideration in an antitrust case is antitrust policy rather than
common law analogies. Since Western Union had no duty
to encourage the entry of new firms into the equipment
market, the law would be perverse if it made Western
Union’s encouraging gestures the fulcrum of an antitrust
violation. Then no firm would dare to attempt a graceful
exit from a market in which it was a major seller. We can
imagine, though with difficulty, an argument that a monop-
olist might decide to entice new firms into its market only
to destroy them and so deter other firms from trying to
enter. But no such diabolical scheme is ascribed to Western
Union, which undoubtedly was sincere in inviting new ven-
dors into the market and in wanting to leave the market as
soon as it [could].51

As did the Christy court several years later, Judge Posner dis-
tinguished Aspen as a case where the refusal to deal was sup-
ported by no business justification.52

Given the logic of Judge Posner’s reasoning, a fair question
to ask is how we got to where we are today—with so many
reading Trinko as making a prior course of dealing such an
important consideration in denial of access cases. Do Aspen
and Kodak, after Trinko, compel a conclusion that it is the
appropriate screen for assessing liability?

There is no doubt that a profitable prior course of dealing
was important in both cases. Without Ski Co.’s prior coop-
eration in permitting Highlands to offer an all-mountain tick-
et, there might have been no case. No court would have
required Ski Co. to offer such a ticket had it not previously
done so. But what led to liability in Aspen was not the termi-
nation of Ski Co.’s cooperation in marketing the all-mountain
pass—it was its refusal to allow Highlands to purchase Ski 
Co. tickets at full retail value or to accept High lands’ vouch-
ers redeemable for cash. These tactics were profitable only
because of their negative impact on the competitiveness of Ski
Co.’s rival. It was not that the change in strategy was exclu-
sionary; it was that the change was implemented in an exclu-
sionary manner.

In Kodak, the change in policy was important for a dif-
ferent reason. Because Kodak had previously supplied parts
to independent copier service firms, customers purchasing (or
entering into long-term leases for) Kodak copiers understood
that lower-cost independent service would be available, and
this served as an inducement to purchase (or lease) Kodak
copiers in the first instance. The initial policy thus induced
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customers to lock themselves into a long-term commitment
(through sunk purchase costs or lease commitments), allow-
ing Kodak to charge supracompetitive prices by changing its
policy later on. As Judge Easterbrook subsequently explained,
“That change had the potential to raise the total cost of copi-
er-plus-service above the competitive level—and . . . above
the price that Kodak could have charged had it followed a
closed-service model from the outset.”53 It was not the fact
that Kodak changed policy that was exclusionary; it was,
again, the means of implementation—here, the conduct in
inducing and exploiting customer lock-in through the refusal
to deal with service rivals. And, again, at least for purposes of
evaluating Kodak’s summary judgment motion, there were
issues of fact as to the existence of any efficiency rationale for
denying service rivals parts after the policy change. The
change in policy made economic sense only because the
exclusion of service rivals post lock-in allowed Kodak to raise
prices over competitive levels.54

Fairly read, then, neither Aspen nor Kodak compels a prior
course of dealing screen. And, importantly, Otter Tail—a
decision that the Supreme Court has never questioned and
often cites—is inconsistent with any such rule. None of the
activity in Otter Tail involved a prior course of dealing. The
defendant sold power at wholesale and wheeled power over
its lines to retail power providers with which it did not com-
pete; its refusals were confined to those with which it com-
peted for long-term service agreements.55 As in the later cases,
its denials of access were based only on whether the request
came from a rival and were profitable only because of the neg-
ative effects on the competitors.

What’s Next?
If a prior course of dealing requirement is not compelled by
Supreme Court precedent, would such a rule nonetheless be
the best screen under sound antitrust policy? We think not.

A requirement that a plaintiff cannot state a claim based
on a monopolist’s refusal to deal without establishing that the
refusal altered a prior course of dealing would not be with-
out some virtue. It would, in particular, preclude litigation
over whether a firm has an obligation to deal with a poten-
tial rival with which it has never done business before, a cir-
cumstance that only rarely can give rise to competitive con-
cern. But that would be the rule’s principal benefit, and it
would immunize actions, such as those taken in Otter Tail, in
which the refusal to deal excludes rivals and extends monop-
oly power without any procompetitive benefits whatsoever.

Possibly even more important, any rule suggesting that
there is something intrinsically suspect about terminating a
prior course of dealing would be squarely at odds with
Trinko’s first principle, regarding incentives to invest. Think
about it: much of our entire law of contracts is built around
the recognition that contracts that once were profitable may
cease to be so, and that it is welfare-maximizing to permit
firms to end such contracts. 

What is the effect of a rule that says that monopolists are
an exception to the general rule that parties are free to ter-
minate a course of dealing, and once they start a joint ven-
ture or contractual relationship, they risk being stuck with 
it forever? It is, of course, just what Judge Posner pointed
out—that any such rule will necessarily deter firms ex ante
from entering into efficient arrangements. Such a regime
would be “perverse” because, under it, “no firm would dare
to attempt a graceful exit from a market in which it was a
major seller.”56 It is no answer to say, “Well, at least it’s a clear
rule.” It is also a clear rule to say that “it is presumptively
unlawful for monop olists to terminate contracts entered into
on Thurs days.” That is a really clear rule too, but totally
nonsensical. 

Nor is it an answer to say that the effect on incentives will
impact only monopolists and may have a long-run effect of
offsetting that negative through the promotion of more com-
petitive markets.57 No economic analysis and no legal author-
ity in the past several decades supports the argument that we
should not encourage firms with significant market power to
invest and innovate, nor that the risks of chilling such invest-
ments should not be taken into account when setting
antitrust policy. As Trinko makes clear, preservation of the
incentives to innovate, even by firms with substantial market
power, is important. “The opportunity to charge monopoly
prices—at least for a short period—is what attracts ‘business
acumen’ in the first place; it induces risk taking that produces
innovation and economic growth.”58

In addition, as a practical matter, monopoly power is a lot
easier to allege in a complaint than to find in the real world.
Did Deer Valley really have monopoly power in the market
for renting ski equipment? Risk-averse firms will often be shy
about entering into arrangements that cannot be terminated
later on when clever attorneys can cobble together narrow
enough markets to suggest that the firm might have some
market power. The adverse effect on incentives of the
prospect of litigation and treble damages will extend well
beyond true monopolists to firms fearing gerrymandered
markets or who, if successful, might be alleged to have
monopoly power later on.

The real-world impact of a rule based on “prior course of
dealing” is considerable. With the ease by which allegations
of market dominance can be advanced, and the risk of lia-
bility from terminating a prior business arrangement, firms
have avoided initiating new business relationships that would
have been beneficial for both the firm and the prospective
partner for fear that the firm will never be able to extricate

I f  a pr ior course of deal ing requirement is not 

compelled by Supreme Cour t precedent, would such 

a rule nonetheless be the best screen under sound

antitrust pol icy? We think not. 
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itself if circumstances change or things do not otherwise go
as planned. That, at least, is our own counseling experi-
ence—and a circumstance we have encountered with dis-
turbing frequency. The consequence is that some valuable
and efficient arrangements are not being pursued as a result
of this interpretation of Trinko. 

Where are we left if there is no screen based on a prior
course of dealing? Surely Colgate’s “purpose to monopolize”
rubric would not be an answer even if Trinko had not aban-
doned it. Similarly, the various types of balancing tests, often
appropriate in other Section 2 contexts, are less useful here in
light of both the need for some level of business certainty and
the deference due a firm’s right to deal, or refuse to deal, with
rivals in connection with its own competitive assets.59

One workable answer, consistent with Supreme Court
precedent, is the “no economic sense” or “profit sacrifice”
test.60 Although we have questioned application of that text
in other contexts,61 when considering activities on which
antitrust policy places a particularly high value—such as
price cutting or, here, the “long recognized right of [a] trad-
er . . . freely to exercise his own independent discretion as to
parties with whom he will deal”62—the test works well.63 It
limits liability for refusing access to those rare instances in
which there is no basis at all for the access denial other than
the marginalization of rivals, precluding claims just based on
arguments that there would be “more” competition if access
were provided.

The no economic sense test is also consistent with Otter

Tail, Aspen, Kodak, and Trinko. In Otter Tail, the refusal to sell
to rivals at the same price as the defendant was selling to
everyone else was a distinction based solely on the character
of the customer and was profitable only because of the neg-
ative effects on the customer-rivals. In Aspen, the refusal to
accept Highlands’ tickets at par or its cash-like vouchers was
equally based solely on the character of the payer and other-
wise made no sense. Similarly, in Kodak, the refusal to sell
parts to service rivals was a choice that sacrificed profits on
parts sales in order to capitalize on diminished competition
in the service market. Trinko involved no such facts, and
that allowed the defendant to prevail. Instead, as the Court
explained, “Verizon’s reluctance to interconnect at the cost-
based rate of compensation available under [the Telecom -
munications Act] tells us nothing about dreams of monop-
oly” because, in a competitive market, Verizon would have
interconnected, if at all, only at prices above cost.64 No eco-
nomic sense, then, was an important or controlling basis for
illegality in Otter Tail, Aspen, and Kodak; and a decision that
would make economic sense in a competitive market excused
the denial of access in Trinko.

Rivals’ demands for access to a firm’s facilities or assets
invariably pose a threat to the incentive to invest. A rule of
law that condemns refusals to provide that access only where
the refusal’s profitability depends entirely on weakening com-
petition is a rule that runs the least risk of reducing invest-
ment incentives while maintaining society’s critical interest in
preserving consumer welfare through competition.�
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