Confidentiality Agreements in Mergers and Acquisitions: Not to be Ignored
By David J. Berger, Katherine L. Henderson and Nessia 5. Kushner’

Every merger or acquisition process generally begins with the parties entering inle a
confidentiality or non-disclosure agreement (“NDA™). These agreements are largely generic and
generally ensure confidentiality of the negotiations as well as protect the seller’s confidential
information. As recent case law makes clear, however, confidentiality agreements have taken on an
inereasingly important role and can have long-lasting consequences in a merger or acquisition.

This article highlights four areas where practitioners are cautioned to pay particular attention
when drafiing confidentiality agreements: standstill provisions, don’t ask don’t waive standstill
provisions, anti-reliance clauses, and forum selection clauses.

Implicit Standstill Provisions in Confidentiality Agreements

Before entering into negotiations with a potential buyer and disclosing confidential
information in the diligence process, sellers will often try to obtain the potential buyer’s agreement
that it will not pursue a hostile transaction. Such expheit “standstill” provisions allow sellers to
reveal confidential information without fear that this sensitive matenial will be used or disclosed by
the receiving party to carry oul 4 non-negotiated, hostile acquisition. A recent Delaware decision
makes clear that explicit standstill provisions are not the only way to prevent a partly from pursuing a
non-negotiated, hostile acgusition.

In Martin Marietta Materials, Inc. v. Vilean Materials Co. (“Martin Marietta Materials"),
Vulcan Materials Company (“Vulcan") sought judicial assistance in preventing a hostile takeover by
Martin Marictta Materials, Inc. (“Martin Marietta™) following failed negotiations between the
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parties.” Although the partics had not agreed to an “express standstill™ provision,” a confidentiality
agreement between the parties did restrict the vse and disclosure of information provided pursuant to
the agreement. The Court found that Martin Marietta had breached the confidentiality agreement by
uging and disclosing nonpublic information ebtained under the agreement to formulate and pursue a
hostile acquisition. As a remedy, the Court enjoined Martin Marietta from attempting any hostile
takeover for a period of four months, effectively imposing a standstill,

The use and disclosure terms of Martin Marietta and Vulcan's NDA provided that “[e]ach
party . . . shall use the other party’s Evaluation Material solely for the purpose of evaluating a
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202y, e, 2002 WL 2783100 {Del. Jul. 10, 2012).

* The Court found that “the fatlure to discuss a standsnil most likely flowed from both CEQ's evident desire for
confidentinlity and the shared premise that they were seeking to explore whether a friendly, consensual merger
agreement could be reached.” Muorrin Mariette Marertaly, 56 A3d at 1082.



Transaction.” A “Transaction™ was defined as a “possible business combination transaction ||
between [Martin Marietta] and [Vulcan] or their respective subsidiaries,"™

The Court found that the bolded terms restricted the use and disclosure of sensitive
information learned pursuant to the NDA in furtherance of a “contractual, transactional agreement
between Martin Marietta and Vulcan to effect a business combination,” not for purposes of carrying
out a hostile acquisition.” Because the Court found the language in the agreement was ambiguous,
the Court relied on extrinsic evidence in interpreting the scope of the provision, including:®

+ Ewvidence supporting the notion that Martin Marietta only entered into the agreements for the
purpose of facilitating a consensual transaction, not an “unsolicited exchange or tender offer or a
proxy contest”™;’

s  Martin Marietta’s revisions to the NDA, which reflected Martin Marietta’s desire to proceed only
with a consensual transaction;” and

» Martin Marietta's conduct after it decided to pursue a hostile offer.”

‘14 at 1083 (emphasis added). Beceusc the deal raised antitrust concerns, Martin Marietta and Vulean also
enitered into a jomt defense agreement (“TDAM 1o allow their respective counsel 1o share sensitive mformatton. This
agreement required that “Confidential Matenials” be used “solely for purposes of pursing and completing she
Transaction.” Jd at 1084, Under the TDA, “Transaction” was defined as “a potential transsction being dizcussed by
WVulcan and Martin Marieita . ., ivolving the combination or acquisition of all or certain of their assetz or stock,™ i,
Since the only ransaction being discussed at the time was a negotiated merger, the Court concluded “that the 1DA was
breached by bartin Marietta’s wse of Confidential Materials in preparing the antitrust analysis related to its hostile bid
|because] . . . neither Martin Marietta’s Exchange offer nor its Proxy Contest fit within the JDA's definstion of
Transaction].["” Jd at 1121, The Delaware Supreme Court affinmed parthy on these grounds.  Maertin Marietia Matevials,
D, v Vilean Materialy Co, 2002 WL 2783100, 2t *11 (Del. Jul, 12, 2002).

Y Martin Marieita Maierials, 56 A3d at 1121.

* Specifically, the Court explored and relied upon extrinsic evidence because it determined that both parties’
interpretutions of the NDA s bolded terms were “reasonable,” fd at 1117-1113.

"Id. {“On the evidence, | am persuaded that [Ward] Nye [Lthe CEO of Martin Marietta,] would never have sgreed 1o
exchaonpe confidential information if he thought that one of the parties to the NDA was fres o lanch an unsolicited
exchange or tender offer or a proxy contest under the terms of the Agreement,”); see afzo il at 1082 {“MNye's mesaages
to Carr [, Vulean's banker,] were clear (1) Martin Marietta would talk and share information about a consensual deal
only, and not for purposes of facilitating an unwanied acquisition of Martin Marietta by Vualcan; and even then only if (ii}
phsolute confidentiality, even as to the fact of their discussions, was maintined, ™},

* Id at 1082 {“[E]very one of the proposed Martin Marietta changes had the effect of making the NDA stronger in
the senze of broadening the information subject to its restrictions and limiting the permissible uses and disclosures of the
covered information.”).

* This conduct, Chancellor Strine found, revenled that Martin Manetta believed that the NDA and JDA barred it
from using the nonpublic information that it learned in the context of friendly negotiations with Vulean in s pursuil ol a
hostile offer. Martin Marietta, for example, "made a clunky attempt to gather up all the Evaluabion Matenal in the
posscssion of Martin Marietta management and put in a sealed box[.]" fd at 1115,
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The Court also looked to provisions in the NDA allowing disclosure only when “legally
required.” “Legally required” was narrowly defined to include only those situations where a party
was “requested or required (by oral questions, interrogatories, requests for information or documents
in legal proceedings, subpoena, civil investigative demand or other similar process) to disclose.™"
According to the Court, this definition did not encompass Martin Marietta’s voluntary actions
pursuing an exchange offer and proxy context, and thereby subjecting isell to SEC disclosure
requirements.’ The Court distinguished this limitation from one which permitted disclosure “if
required by applicable law.” As the Court warned, where a confidentiality agreement contains
language limiting legally required disclosure to scenarios where a party receives an external demand,
such as a subpoena, “practitioners are advised that disclosure of confidential information in the
context of a hostile bid will not be allowed, cven in the absence of a standstill, ™"

Martin Marietta Materials underscores the mmportance of carefully negotiating use and
disclosure provisions and makes clear that these provisions can have the effect of creating an
implicit standstill provision, even when standstills are not negotiated. An NDA that allows a parly to
use or disclose nonpublic information leamed pursuant to the agreement only for the purposes of a
“negotiated” or “mutoally agreed” upon transaction will likely preclude use of the information for a
hostile acquisition. As Martin Marietia Materials teaches, depending on the circumstances, even
broad language like “any possible business combination between™ can be interpreted as precluding
use in a hostile transaction. Similarly, giving the buyer the right to disclose sensitive information
only when “legally required” can prevent use in a hostile transaction if “legally required” is defined

" Paragraph thiree of the confidentiality agreement stated, “Subject fo paragrapd (4), each party agrees that . . it . ..
will not disclose w0 any olhar parsan, oifer tan ax legally reguelred, the fact that ., . " I at 1123, Paragraph foar,
titled “Reguired Disclosures,” provided: "I the evenr that g parry L fix] requested or reguived (hy aral guessions,
imterropaiories, reguesis for informalion or documents in legal proceedings, sulipoena, civil investiparive demand or
ather similar process) fo disclose any of the other pary's Eveduation Material or any of the factz, the disclosirs of whick
ix prokibited wnder paragraph (30 of this letter agreement, the party requested or required 1o make fhe dizclozure shall
provide the other party with prowspt motice aof any such reguest or reguirement 7 Tl at 1123-1124, After reviewing
exirinsic evidence, Chancellor String determined that “the only reasonable way o interpret ¥ 2 and ¥4 4 in light of the
extrnsic evidence is that the circumstances under which & party 18 permitied 1o make *Required Disclosure[s]" under ¥ 4
are the only circumstances under which a party s allowed 1o make ‘legally required” discloswres under 9] 3. fid at 1129,

' Notably, the Court found that: “The notion that Nye's obsessive concern with confidentiality did not extend 1o a
situation when Yolcan itself would decide to launch a hostile bid, impose on stself an arguable legal requirement to
dizclose, and use that as a blank check to dump in the public domain the broad classes of mformation that Martin
Marietta had itself asked io be treated as confidential under the KA 15 one that o rational dizinterested mind could nol
aceept os plavsible.” fd at 1130

" 1d at 1134. The Court additionally noted that, even if SEC comment letters Martin Marictta had received could
be construcd as zimilar o a “civil investigative demand,” Martin Marietta would still have breached the NDA by failing
1o adhere o the advance notice requirements. fof at 1136, The Supreme Court also atfirmed on these groundz, holding
that paragraph four (4) unambiguously permitted disclosure only if riggered by an external demand and after compliance
with the notice requirements. Martin Marieia Materials, 2012 WL 2783101, at *14.

" See Martin Marietta Materials, 56 A.3d at 1117 (“| Tjreatises and models do indicate that there are other words
that can serve o preclude hostile moves even if the parties 10 a confidentiality agreement do not agree to an explicit
glandstill provision, i the way that, sccording 1o Vulean “between’ does, For example, the parties could have gualified
the definitton of Transaction by adding the words "‘negotiated” or “mutually agreesable,” or specifiying that the receiving
party could not use the Evaluation batertal “in ary way detrimental” to the disclosing party. ™).
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narrowly to include only situations “that arise in the context of some sort of discovery obligation or
affirmative legal process.”

“Don’t-Ask-Don’t-Waive™ Standstills in Confidentiality Agreements

In addition to explicit standstill agreements, sellers often try to negotiate into confidentiality
agreements “don’t ask don't waive” standstill provisions, which generally prohibit the potential
buyer from requesting, publicly or privately, that the seller later waive the standstill (“Don't-Ask-
Don’t-Waive Standstills™). The provisions are designed to ensure that potential bidders submit their
best and final offer in any auction process because they will be prohibited from trving to top a
winming bad after the seller enters into a definitive agreement.

The Delaware Court of Chancery has recently called into question the validity of these
provisions. In In re Complete Genomics, Inc. §'holder Litig,," in connection with a transaction
between Complete Genomies, Ine, (“Genomics") and BGI-Shenzhen (“"BGI™), shareholder plaintiffs
spught to enjoin Genomics from enforcing certain standstill provisions in confidentiality agreements
with other potential bidders. As part of its process in exploring strategic altematives, Genomics had
signed confidentially agreements with nine potential bidders, four of which contained standstill
provisions, and one of which, an agreement with Party J, contained a Don’t-Ask-Don’t-Waive
Standstill."”

Vice Chancellor Laster initially denied the request based on his understanding that the
provisions at 1ssue only bamred the bidders from making public requests o waive the standstills.
After subsequent brieting revealed that one bidder was subject to a traditional Don’t-Ask-Don’t-
Waive Standstill which prohibited any request for a waiver of the standstill, the Court enjoined
Genomics from enforcing the provision,  According to Vice Chancellor Laster, this provision
mterfered with the target board’s “ongoing statutory and fiduciary obligation” to “give a meaningful,
curtent recommendation to stockholders regarding the advisability of a merger including, if
necessary, recommending against the merger as a result of subsequent events, ™'

The Vice Chancellor analogized the Don’t-Ask-Don’t-Waive Standstill to a “no-talk™ clause,
which restricts a target entity’s ability to converse with third parties and thus constitutes a violation
of the board’s continuing “duty to take care to be informed of all matenal information reasonably
available.™ " Similarly, by agreeing to the Don’t-Ask-Don’t-Waive Standstill, the board
“impermussibly limited its ongoing statutory and fiduciary obligations to properly evaluate a

“ I re Complete Genomics, Inc. S'holder Ling., C.A. No, TR88-VCL, at 13 (Del Ch. Now, 27, 2012)
(TEAMSCERIPT) [hereinafier “Genomics [17]. fr re Complefe Genomics Tnc, 5 halder Live,, CA Ko, TRE-VL, al 7-8
(Dl Ch. Nov, 9, 200 2} (TRANSCRIPT) [hereinafler “Genomics I7].

"* Party J, who voluntarily exited acquisition negotiations in the early stages of the process, never sought to breach
iig Dhon"i=Ask-Don"=-Waive Standstll in order to make a bid or acquisition proposal atter Genomitcs signed an agreement
with BGL Genomics I a1 7, 20

" Genomics 11 at 17.

" Genomacs T1 at 14 (eibing Phefps Dodee Corp, v, Cyprus Aerax, CAL Moo 17398, at 2 (Del, Ch, Sept. 27, 1998)
(TRANSCRIPT))
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competing offer, disclose material information, and make a meaningful merger recommendation to
its stockholders.”"*

Viee Chancellor Parsons expressed similar concems in fn re Celera Corp 8 holder Litig."" In
approving a settlement agreement in which the target agreed to waive certain Don't-Ask-Don’t-
Waive provisions in confidentiality agreements with other bidders, the Vice Chancellor held that
plaintiffs raised a “colorable argument” that a board could breach its fiduciary duties by agreeing to
a Don't-Ask-Don’t-Waive Standstill in a confidentiality agreement, when combined with a “no
solicitation” provision in a merger agreement. As the Vice Chancellor noted: “the Don’t-Ask-Don't-
Waive Standstills block at least a handful of once-interested parties from informing the Board of
their willingness to bid . . . and the No Solicitation Provision blocks the Board from inquiring further
into those parties’ interest.”™ This combination arguably “operate[s] to ensure an informational
vacuum” and [prﬂvil:les an “increased risk that the Board would outright lack adequate
information[.]™

Motably, Vice Chancellor Parsons did not explicitly rule on the valdity of the Don’t-Ask-
Don’t-Waive Standstill. Tn fact, he specifically acknowledged the value of Don't-Ask-Don’t-Waive
standstills: “Viewed in isolation, these Don't-Ask-Don’t-Waive Standstills arguably  foster
legitimate objectives: “ensur[ing] that confidential information 15 not misused . . . [,] establish[ing]
rules of the pame that promote an orderly auction, and . . . %w[ing] the corporation leverage to
extract concessions from the parties who seek to make a bid, ™

In In re Ancestry.com Inc. §'holder Litig, Chancellor Strine weighed in and declared that
Don’t-Ask-Don’t-Waive Standstills are the “emerging issue of December of 2012."" The case
imvolved the acquisiion of Ancestry.com Ine. (“Ancentry.com™) by pnivate equily firm Permira
Funds. Ancestry.com had engaged in a full exploration of strategic options following an unsolicited
bid, dunng which the company contacted and entered into conhidentiality agreements with numerous
potential bidders (most of which contained Don't Ask Don't Waive Standstills).

The Chancellor refused to declare Don't- Ask-Don"t-Waive Standstills “per e in valid™* and
was “not prepared to rule out that they can't be used for value-maximizing purposes.”™™ But, he did

" Genemics I at 18,

% In re Celera Corp 5 holder Litig., C.A. No. 6304-VCP, 2012 WL 1020471 {Del. Ch. March 23, 2012), aff"d in
pars, rev'd in pare, 2012 WL 6707746 {Del. Dec. 27, 2012). The litigation arose out of Quest Diagnostics Inc.’s
(“Cruest’") purchase of Celera Corp. (YCelera™) over the objection of Celera’s larpest sharcholder. Before Quest emerped
s the acquirer, Quest and four other bidders entered into confidentiality apreements with Celera that contained Don’t-
Ask-Don't-Wailve Mandstills. fof at *3.

I at *2].

Mg

14 (Citation Omutted)

* In ve Ancestry.com Inc. 8 holder Litig, C.A. No. T988-CS, at 19 {Del. Ch. December 17, 2012) { TRANSCRIPT).

“ Jd at 21 (“[1]t's usually for the Legislature to determine when something is per se unlawful. It's not for the
Court . . . | know of no statute, 1 know of nothing, that says that these provisions are per sz mvalid, And | den’t think
there has been a prior ruling of the Court 1o that effect.”).
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note that they are “pretty potent provision[s,]” and he cautioned that “directors need to use these
things consistently with their fiduciary duties, and they better be dam careful about them,™ Along
these lines, the Chancellor noted that, in order to use these provisions consistent with their fiduciary
duties, the directors must be aware of their potency and affirmatively use them as an “auction

-
gave i

Because the plaintiffs had “pretty obviously™ established that Ancestry.com’s board did not
understand the provision's potency, the Court found that plaintiffs had “probabilistically”
demonstrated a violation of the duty of care.®™ The Court was particularly troubled by the fact that
the board had not gone to the other potential bidders immediately after signing the definitive
agreement and waived the Don’t Ask provisions, given that the buyer had not required that the board
not do so as part of the definitive agreement. Because the Board had subsequently (after litigation
was comimenced) waived the provisions, the Court refused to enjoin the transaction on the basis of
the underlying breach claim. But, the Court did hold that shareholders had to be informed of the
particulars surrounding these provisions and the Board's actions in relation thereto, including the
fact that the provisions were not waived until late in the game and that these potential bidders were
previously precluded from trying to make a superior proposal.™

Given these holdings, particular care should be taken in utilizing Don’t-Ask-Don’t-Waive
Standstills in confidentiality agreements. Provisions which merely prohibit public requests for
walvers are likely permissible, but provisions which prohibit any request are subject to attack,
especially when combined with other preclusive provisions such as no solicitation clauses. If Don't-
Ask-Don’t-Waive Standstitls are utilized, directors must be well versed on the strategy behind them
and the provisions should be considered throughout the sale process, consistent with the directors®
duty to maximize sharcholder value. Practitioners should also ensure that adequate disclosures are
provided to shareholders. Finally, sellers may also want to consider whether the provisions will
ultimately be effective 1f buyers do not believe they are enforceable in light of the recent Delaware
casc law.

Anti-Reliance Language in Confidentiality Agreements

An anti-reliance provision generally documents the parties’ agreement that they are not
entifled to rely on any representations made by the other party outside the four comers of the written

B Id at 23,
W id at 22,
B 1d a 25,
W 1d at 24-25,

"The Court stressed that sharcholders voting on a proposed transaction should fully understand the affect of Don't-
Ask-Don’t-Waive Standstills: sharcholders “should understand that . . . the board made the costbenefit trade-ofT that the
best way to pet the [maximum] value was to draw the highest bid oot from [the bidders] while they were in the process”
and *in order to do that, [the board] had to incur the cost of giving to the winner the right to enforce it.” /4. at 27-28,
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contract. If a merger agreement contains such explicit language, the buyer will generally be
prevented from pursuing a fraud claim based upon extra-contractual representations by the seller.”

Sellers often try to negotiate these provisions into confidentiality agreements. Provisions
which provide that the seller is not making any representations as to the accuracy or completeness of
the information provided during diligence can help limit the seller’s potential liability to the buyer
for extra-contractual representations, particularly if the parties do not ultimately negotiate a merger

agreement. a

In RAA Management, LLC v. Savage Sports Holdings, Inc. (“RAA "), the Delaware Supreme
Court affirmed the Delaware courts’ long standing view that anti-reliance clauses are enforceable
and can bar a party from pursuin% claims for fraud based on alleged misrepreseniations made outside
the four corners of an agreement.”

RAA Management, LLC (*RAA") and Savage Sports Holdings, Inc. (“Savage™) had entered
into a non-disclosure agreement so that RAA could obtain confidential information and evaluate
whether it wanted to make a bid for Savage. Under the NDA, “RAA agreed that Savage was making
no representations or warranties as to the accuracy or completeness of any information (the
‘Evaluation Material®) being provided to RAA, and that Savage would have no lability to RAA
resulting from RAA's reliance on such information, except for breaches of representations and
warranties that Savage was to later make in an executed “Sale Agreement.”™* In a separate
paragraph of the NDA, “RAA also waived any claims it might have in connection with any potential
transaction with Savage unless the parties entered into a delimtive sale agreement, ™"

* Abry Pavimers V, LP v F & W Acquisition LEC, 891 A2 1032 (Del. Ch. 2006); Addy v. Pledmonie, C.A. No.
35T1-WCP, 2009 WL 707641, at *19 (Del, Ch. Mar. 15, 20099,

" In e IBP, fnc. 5 holder Litig., TR A 2d 14, 32, 72-74 (Del. Ch. 2001) (barring frand claims, in part, due to the
anti-reliance language in a confidentiality agreement and stating, “[TThe Confidentiality Agreement is a short and
important contract knowingly entered into by Tyson to govern its relationship with IBP . . - Under New York or
Delpware law, the Confidentiality Agrecment i3 & clear and enforceable contract that precludes Tyson's plea to be
excused from its own commaitment,”).

M RAA Mgmi, LLC v. Savage Sporis Holdings, Inc., 45 A3d 107, 118-19 (Del. 2012). The Court made its findings
gasuming that Mew York law applied. However, the Court acknowledged that Delaware law would result in the same
holding, £ at 112 (*“In thiz appeal, we assume that New York law applies, but conclude that the outcome would be the
samie under Delaware law,”L

Y1 at 110, Specifically, the NDA's paragraph 7 stated:

You [RAA] understand and acknowledpe that neither the Company | Savage] nor any
Company Representative is making any representation or warranty, express of unplied,
us 10 the accuracy or completeness of the Evaluation Material or of any other information
conceming the Company provided or prepared by ar for the Company, and none of the
Company nor the Company Feprezsntatives, will have any liability to you or any other
person resulting from your wse of the Evaluation Matenal or any such cther information.
Only those representations or warmanbes that are made to a purchaser in the Sale
Agreement when, as and 1if it 15 executed, and subject (o such limitations and restrictions
g= may be specified [m] such a Sale Agreement, shall have any legal effect.”

Wid at 110-111. Paragraph 8 of the NDA specifically stated;

i



After conducting diligence for several months, RAA determined that “it was no longer
interested in acquiring Savage and demanded payment” of $1.2 million, RAA's “sunken due
diligence costs[.]"" RAA contended that Savage had committed fraud by claiming at the outset of
the parties” discussions that there were no unrecorded liabilities or claims, when in fact, there were
such liabilities, as RAA later discovered during diligence. The Delaware Supreme Court upheld the
lower court’s dismissal of RAA's claims because the non-reliance and waiver provisions in the NDA
upambiguously precluded RAA from pursuing a fraud claim against Savage “ftor amy allegedly
inaccurate or incomplete information provided by Savage to RAA during the due diligence

¥
process.”™ .

This case reaffirmed various Chancery Count decisions supporting the enforceability of anti-
reliance provisions as well as the public policies supporting and limiting their enforcement:
“sophisticated parties may nol reasonably rely upon representations outside of the contract, where
the contract . . . contains a provision explicitly disclaiming reliance upon such outside
representations,™

RAA underscores the importance of negotiating anti-reliance language in both merger
agreements and confidentiality agreements. Language must be carefully drafted which makes clear
that reliance on extra-contractual representations is not permitted and that the buyer will not be able
to pursue frand claims based thereon, whether or not a merger agreement is ultimately finalized.

Forum Selection Clauses in Confidentiality Agreements

Mandatory forum selection clauses govern where litigation regarding a particular contract
will be conducted. Parties do not often spend much time considering these clauses but the choice of
forum can have important consequences.  For instance, if the Delaware Court of Chancery is
selected as the forum for litigation, the litigation will be adjudicated by a judge, not a jury, and the
trial 15 hikely to be more expedited than in other courts. Such considerations are particularly
important in the context of merger disputes, which are often complex and fast-paced. Practiioners
should carefully consider not only whether or not to include a forum selection provision in the
merger agreement, but also whether to include one in the earlier confidentiality agreements with
!I:::nent'ial bidders. as illustrated by the Court of Chancey's decision in fn re IBP, Inc. 8 'holder Litig.

You [RAA] understand and apree thal mo contract or agreement providing for a
trunzaction between vou and the Company [Savage] shall be desmed to exist betwesn
you snd the Company unless and untl a definitive Sale Apreement has been executed and
deliversd, and vou hereby waive, in advance, any claims | . . m connection with any swech
transaction unless and until vou shall hove entered into o defimitive Sale Apreement.”

Y at 111

1 at 115,119,

¥ id. at 117 (citing Abvy Parmmers, 891 A 2d at 1057-59).

% In re IBP, Inc. §holder Livg., C.A, No, 18373, 2001 WL 406292, at *], *8 (Del. Ch, Apr. 18, 2001).
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IBP, Inc. ("IBP”) and Tyson Foods, Inc. (*“Tyson™) had entered into a merger agreement,
pursuant to which Tyson had agreed to purchase IBP. When Tyson later decided that it no longer
wished to close the transaction, it terminated the merger agreement and filed a fraud action in
Arkansas, alleging that IBP had misrepresented certain financial information in the diligence process.
In response, [BP initiated claims against Tyson for specific enforcement of the merger agreement in
the Delaware Court of Chﬁm:c:}r.'w Tvson asked the Delaware Court of Chancery 1o stay its action in
favor of the Arkansas action. The Court refused to do so, holding that a forum selection clause in
the parties’ conlidentiality agreement required litigation of Tyson's claims in Delaware,

The parties had entered into the confidentiality agreement to facilitate the diligence process.
The agreement contained a forum selection clause, identifying Delaware as the exclusive forum to
bring any achion “arising out of or relating (0" the confidentiality ug:reemn:mf'" The confidentiality
agreement also, “[bl]y its plain terms,” restricted “IBP's liability for any false or misleading
information in the [matenals provided] to situations where that false or musleading information was
mmcorporated as a representation, or in some other liability-creating way in a definitive transactional
agtaenwnt.""

The combination of the forum selection clause and the liability limitation in the
confidentiality agreement supported the Court’s refusal to stay the Delaware case even though Tyson
alleged that its Arkansas claims arose under the merger agreement, which did not contain a forum
selection clause. The Court specifically rejected Tyson's argument that the “only purpose™ of the
continued existence of confidentiality agreement post execution of the merger agreement was “to
permit the confidentiality agreement to povern claims regarding the continued confidentiality and
use of the information provided to Tyson in due diligence.”" Instead, the Court found that the
confidentiality agreement was “expressly designed to protect IBP against claims that Tyson was
injuréd by incomplete or inaccurate information provided during due dihgence, except to the extent
that the information formed the basis for a representation that was later included in the Merper
Agreement.”*’ The confidentiality agreement thus required Tyson to litigate its fraud claims in
Delaware.

Because of the interrelated nature of confidentiality agreements and merger agreements,
practitioners must carefully consider the forum selection clauses in both agreements.

Conclusion

Confidentiality agreements do not always get careful scrutiny when a merger or acquisition
process is begun, but they can have long lasting effects even after a merger agreement is signed,

¥ 1d. at *6. Five business hours after Tyson filed ifs complaint in Arkansas, IBP asserted claims in an answer and
cross claims in an action brought by IBF shareholders alrcady pending in Delaware,

I an 2,
1

2 1d. at *8.
¥ I at %9,



Counsel should get involved carly in any merger or sale process to help avoid some of the potential
pitfalls discussed above.



