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Som eM oreH istory
• P enn-O lin (1964)

– D oublepotentialentranttheory;existingm arket.

• Falstaff(1973)

– P erceived potentialentranttheory;existingm arket.

• Salk B usinessReview letter(1975)(reiterated in 1980
D O Jresearch jointventurereport)

– L icensingsom atostatin to fixed totaloffivepharm aceutical
licenseesinitially denied;laterapproved afterproofthat
sim plenon-exclusiveswould notinducenecessary clinical
trials.

– N o existingm arket,butm arketreasonably foreseeable.



SC M v.Xerox(1981)

• Xeroxislicensed to B attelle’splain paper
copyingpatents,butin 1956acquiresthe
patentsoutright.

• Jury finding,upheld by courtofappeals,
thatthereasonably foreseeableeffectatthe
tim eofthepurchasewasm onopoly ofa
relevantm arket.

–P lain papercopyingm arketdid notexistin
1956,butexistencewasreasonably foreseeable.



SC M v.Xerox(1981)



SC M v.Xerox(1981)

• C ourtofappeals

– B ecausem arketdid notexistin 1956,and because
Xeroxthen lacked m arketpower,“thepoliciesofthe
patentlaws” precludeantitrustliability.

• SolicitorGeneralviews(by Suprem eC ourtrequest)

– A n “acquisition by acom pany havingno powerin
therelevantm arketatthetim eoftheacquisition
doesnotviolate” eithertheSherm an orC layton
A cts,whetherapatentisinvolved ornot.

– FirstW illiam F.B axterbriefin Suprem eC ourt.

– C ertioraridenied.



B utsinceSC M ...

• N ow standard to exam ineprobableeffectsin
futurem arkets;no longercontroversial.

– N um erouspharm aceuticalm ergercases.

– Som enon-pharm atoo,such asN ielsen/A rbitron
consent,with divestiture,to rem edy futureeffectsin
across-platform audiencem easurem entm arketthat
did notthen (ornow)exist.

• D issentby C om m issionerW right,notquestioningthe
conceptofharm in futurem arkets,butfindingtheproof
insufficientto show aprobableadverseeffect.



W hatstandard?

• A cquisitionsm ay beblocked orunwound
when thereisareasonableprobabilitythat
com petition willbelessened substantially.

• M ajority statem entin N ielsen/A rbitron and
W rightdissentfram etheissueswell



W hatstandard?

1. W illtherelevantm arketcom einto beingand,ifso,
when?

2. W hatisthepotentialthattheputativem arketwillbe
supplanted orovertaken by som eothertechnology or
paradigm ?

3. W ho arelikely to betherivalsin thefuturem arket?

4. W illthem ergingpartiesorassetshavem arketpowerin
theputativem arket?

5. Iftheacquisition isblocked,willthatspeed up orretard
therelevantproduct’sem ergence?



W hatstandard?

• Reasonableprobability standard m eansthefuture
m arketshould bereasonably foreseeable.

• P rojectingtoo faroutreducesforeseeability.

• Ifthepartiesareattheresearch stage,alm ost
certainly too early to find areasonableprobability
thatcom petition willbelessened.

• Iftheproductisin developm ent(e.g.,FD A
testingand review),antitrustintervention m uch
m orelikely to bebeneficial.


