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FOREIGN-OWNED LAUNCH SERVICES

A recent executive order from President Trump 
makes “[l]eading the world in space exploration and 
expanding human reach and American presence in 
space” an administration priority.1

The commercial space industry, and commercial launch 
services providers in particular, may be interested in making 
this priority a reality, as the federal government spends 
billions of dollars each year on space-related programs.

From satellites to nuclear reactors to missile defense systems 
to orbital debris clean-up to scores of other space-based 
solutions, the opportunities to help the federal government 
get to space will be numerous. In fact, only four months 
earlier, President Trump had declared that it “is the policy of 
the United States to enhance American greatness in space by 
enabling a competitive launch marketplace and substantially 
increasing commercial space launch cadence and novel space 
activities by 2030.”2

Is There Space For Foreign-Owned 
Launch Service Providers 

With The Federal Government?
Navigating the Commercial Space Act and

National Space Transportation Policy

Launch of the Ariane 6 rocket, photo courtesy 

of European Space Agency and Arianespace.
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IS THERE SPACE FOR FOREIGN-OWNED LAUNCH SERVICE PROVIDERS WITH THE FEDERAL GOVERNMENT?

Foreign-owned launch services providers wanting to compete 
for the opportunities to put U.S. government payloads in 
space, however, may encounter obstacles not applicable 
to their U.S.-based peers. The Commercial Space Act of 
1998 and the National Space Transportation Policy are two 
such potential challenges. Both establish requirements that 
appear to limit launch services contract opportunities to U.S. 
companies and manufacturers. Understanding these two rules 
is therefore critical for a company based outside the U.S. to 
see if there is space in the federal budget for their launch 
services solutions. 

Commercial Space Act of 1998

Congress passed the Commercial Space Act of 1998 (CSA) 
with the stated purpose to “encourage the development of 
a commercial space industry in the United States.”3 It also 
provides guidance for the federal government’s acquisition of 
“space transportation services,” the preparation of a launch 
vehicle to transport payloads to, from, or within space. 
Notably, the CSA specifically requires the federal government 
to buy space transportation services from “United States 
commercial providers.”4 

What is a U.S. Commercial Provider?
There are two ways a company can qualify as a U.S. 
commercial provider. One way is as a subsidiary of a 
foreign company. However, a European company should 
not race off to form a U.S. subsidiary (or at least a wholly 
owned subsidiary), because the CSA makes clear merely 
having a subsidiary is insufficient. Rather, the Secretary of 
Transportation—not the company—must determine that 
the subsidiary has a “substantial commitment to the U.S. 
market through investment and manufacturing in the U.S. and 
employment of U.S. persons.5

Additionally, the Secretary must find that the parent 
company’s country does not create barriers to U.S. 
subsidiaries operating in their countries to participate 
in government-sponsored research and development 
opportunities or receive local investment.6

Thus, it would seem only wholly owned subsidiaries with well-
established ties to the U.S. economy, and owned by companies 
from countries that enable U.S.-owned subsidiaries, might be 
able to qualify as a U.S. commercial provider to sell launch 
vehicle services to the federal government.

The second way to be a U.S. commercial provider under 
the CSA is if the company is established under U.S. law 
and is more than 50 percent owned by “United States 
nationals.”7 Under this definition, a foreign launch services 
provider could form a U.S. subsidiary, but it could not be a 
wholly owned subsidiary nor could the foreign company be 
the majority owner. Instead, it would need to partner with 
U.S. citizens or corporate entities it finds suitable, to satisfy 
the greater than 50 percent ownership by U.S. nationals 

requirement. Finding such partners may be difficult since it 
means the foreign provider will not have as much control 
over the subsidiary’s operations. 

Before changing or executing any ownership structures with 
the idea of being CSA-compliant, a foreign launch provider 
should consult with counsel, for similar reasons we discussed 
in a previous article at this direct link. 
Indeed, the recent on-ramp request for proposals for Phase 
3 for the U.S. Space Force’s National Security Space Launch 
program requires each company to “provide a clear statement 
attesting to, and explaining how, the Offeror meets the … 
definition of U.S. Commercial Provider. In addition, the 
Offeror must provide relevant, supporting documentation 
and an explanation of how that documentation supports their 
attestation.”8 It cannot be emphasized the importance of 
getting the ownership structure right.  

Exceptions to the CSA
To be fair, there are exceptions to the CSA’s U.S. commercial 
provider requirement. But the bar to meet an exception 
is high; whether or not an exception applies depends on 
a determination by the National Aeronautics and Space 
Administration (NASA) or U.S. Air Force.9 Moreover, 
although there are seven exceptions, a foreign launch services 
provider likely may be eligible only for a small subset:

•	 The payload requires transport by the space shuttle.
•	 No U.S. commercial provider can deliver a cost-effective 	
	 solution for the space transportation requirements. 
•	 Use of a U.S. commercial provider poses an unacceptable 	
	 risk of a loss of a unique scientific opportunity.
•	 Use of a U.S. commercial provider is inconsistent with 	
	 national security objectives.
•	 Use of a U.S. commercial provider is inconsistent with 	
	 international agreements.

It is more cost effective to transport the payload in 
conjunction with a test or demonstration of a launch vehicle 
owned by the federal government.
 The payload can launch from the space shuttle as a secondary 
payload and would be consistent with NASA programs.

As this list suggests, the exceptions relevant to a foreign 
launch services provider might only be providing cost 
effective space transportation services no U.S. commercial 
provider can, loss of a unique scientific opportunity, or 
because of an international agreement. Nevertheless, it is 
important to recognize that the government would seek the 
exception, not the foreign launch services provider.

National Space Transportation Policy of 2013

Should a foreign launch services provider be able to satisfy 
the CSA, another requirement to navigate is the U.S. National 
Space Transportation’s policy (Policy).
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Last updated in 2013, the Policy’s goal is for the U.S. to have 
assured access to diverse regions of space.10

That said, launch services providers competing for contracts 
with the federal government to transport U.S. government 
payloads to space should be aware of the Policy’s direction 
concerning the sourcing of the launch vehicle. Specifically, 
“United States Government payloads shall be launched on 
vehicles manufactured in the United States.”11 Similar to the 
CSA, the Policy provides for an exemption to the domestic 
manufacturing requirement, although such an exemption 
requires approval from and coordination among high-level 
government officials.12

Interestingly, the Policy does not define “manufacture” and 
neither does the federal government’s acquisition regulations. 
This lack of a definition may be particularly challenging for a 
company that makes a launch vehicle consisting of components 
and assemblies from several different countries. Arguably the 
more processes and substantial changes to the components 
that take place in other countries may make it less likely the 
finished product that is the launch vehicle would be found to 
be manufactured in the U.S.13

One possible standard federal agencies could use relies 
on the Buy American Act (BAA). Under this standard, the 
government may require that more than 65 percent of the 
cost of components of the launch vehicle be manufactured in 
the U.S. However, there is no law, policy, or regulation that 
requires the BAA standard. Other opportunities could use a 
different method. 

Thus, companies without a significant manufacturing 
presence in the U.S. might consider engaging potential 
federal government agency customers early in the acquisition 
process to define what manufacture means in a way that may 
accommodate some of their overseas processes. Otherwise, 
to remain eligible for launch services contracts with the federal 
government—after having established CSA compliance—
companies may need to evaluate how to bring manufacturing 
capacity to the U.S. to build their launch vehicles. 

Conclusion

Foreign launch services providers eyeing contracts with the 
U.S. government must keep the CSA and National Space 
Transportation Policy in mind. Not being in compliance 
with the requirements of either will make them ineligible 
for contract awards and unable to participate in making the 
current administration’s objectives a reality.

Preparation, well in advance of submitting a proposal for a 
federal government contract for launch services, is therefore 
key. Likewise, a foreign company that thinks it is in compliance 
but is not, or claims compliance without thoroughly evaluating 
the requirements, and receives a contract risks more severe 
consequences, to include contract termination, False Claims 

Act allegations, and suspension/debarment from future federal 
contracts. Understanding the scope of the requirements and 
whether there is a way to compliance is, therefore, essential.
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