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One Practitioner’s Random Thoughts
on Shareholders’ Rights in the
Modern Corporation

DAVID J. BERGER

M odern corporate law theory views shareholders as the “owners” of the
corporation, which gives them a higher status than other corporate
constituencies. This is the so-called “shareholder primacy” model, which holds
that directors and managers of the corporation owe a fiduciary obligation to act
for the benefit of the shareholders, and failure to give primacy to shareholder
interests can give rise to a cause of action by the shareholders against the
directors.’ This view is a relatively recent phenomenon, and while it dominates
corporate law in the United States, it is rare in most other countries.?

While the shareholder primacy model assumes that shareholders are the
owners of the corporation, current corporate law does not give shareholders
significant rights in the corporation. Rather, the dominant view of corporate
law today is that the business and affairs of the corporation are managed by the
company’s board of directors.? As a practical matter, the board delegates and
.relies upon management to handle the day-to-day operations of the company,
creating a further separation between the shareholders, the supposed owners
of the company, and those running it. Shareholders have no right to direct or
control the assets of the corporation and generally do not decide (or even have
significant input into) such fundamental issues as whether a company should
(i) be bought or sold, (ii) issue dividends, or how it should handle other
financial issues, or (iii) what businesses it should pursue.* Such decisions are
typically left to the board and management, who are constrained in their actions
by the fiduciary obligations they owe to shareholders. However, shareholders
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do not have any claim against directors or managers who make poor business
decisions so long as those decisions were made following reasonable investi-
gation and in what the board and/or management perceived to be in the in-
terests of the corporation.’

In fact, shareholders today have very limited rights with respect to the
corporation. As discussed in more detail below, shareholders have the right to
vote on certain issues, including the election of directors and certain funda-
mental economic issues such as a merger or liquidation. They also have the
right to receive certain information from the company, and in rare circum-
stances to take certain actions on behalf of the company. Consistent with these
limited rights, shareholders have very limited responsibilities for the company.
Indeed, assuming a shareholder is not a majority shareholder or otherwise in
control of the corporation, the shareholder owes no duties or responsibility to
other shareholders of the company.

This chapter outlines the rights of the shareholder in the modern American
corporation. The next section briefly reviews the historical role of the share-
holder in the corporation as well as the philosophical debate that led to the
current shareholder primacy model. The final section discusses the rights
shareholders have today as well as the role of the board under the shareholder
primacy model. The chapter concludes by reviewing some alternatives to the
shareholder primacy model, including how other corporate constituencies are
seeking to participate on corporate actions, as well as briefly reviewing how
these issues are resolved in some other countries.

SHAREHOLDER RIGHTS IN THE CORPORATION:
A HISTORICAL PERSPECTIVE

It has long been held that shareholders have very limited rights with respect to
the affairs of the corporation.’® One oft-cited opinion written nearly one
hundred years ago described the role of the shareholder as follows:

As a general rule, stockholders cannot act in relation to the ordinary business of a
corporation. The body of stockholders have certain authority conferred by
statute which must be exercised to enable the corporation to act in specific cases,
but except for certain authority conferred by statute, which is mainly permissive
or confirmatory . . . they have no express power given by statute. They are not by
any statute in this state given general power of initiative in corporate affairs. Any
action by them relating to the details of the corporate business is necessarily in
the form of an assent, request, or recommendation. Recommendations by a body
of stockholders can only be enforced through the board of directors, and indi-
rectly by the authority of the stockholders to change the personnel of the di-
rectors at a meeting for the election of directors.’

Yet while courts have long recognized the limited authority of shareholders,
the common law did not make directors directly answerable to shareholders.
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Rather, the traditional view was that directors owe fiduciary duties to the
corporation, not to individual shareholders.® This was because directors were
acting directly on behalf of the corporation, whereas a special obligation to
shareholders arose only when directors undertook special obligations or ac-
tions directly on behalf of shareholders.

The responsibility of directors to the corporation as a whole, as opposed to
just the shareholders, was part of the general corporate law in most states. For
example, the Massachusetts Supreme Judicial Court held that a shareholder
did not have a right to bring a claim for insider trading against a director be-
cause there was no privity between directors and shareholders.® The court cited
the “imposing weight of authority in other jurisdictions” in rejecting the prop-
osition that directors are trustees toward individual shareholders.'®"

The view that directors generally do not owe fiduciary duties directly to
shareholders began to change as a result of the 1929 stock market crash. The
Securities Act of 1933 (Securities Act)'! and the Securities Exchange Act of
1934 (the Exchange Act),'? established an obligation on the corporation to
provide full disclosure about its financial condition and affairs to shareholders.
In addition, the creation of the Securities and Exchange Commission (SEC),
with a mandate to protect investors, seemed to emphasize a new role for
directors, where they would be held more accountable to shareholders.

The new federal legislation took place against the backdrop of one of the
most significant debates in American corporate law history, that between Adolf
Berle and E. Merrick Dodd in the Harvard Law Review.™> This debate helped
create the intellectual recognition that directors should be viewed as trustees
with the responsibility to represent the interests of shareholders, and the
corresponding view that shareholders may have a claim against directors
acting in their own interests rather than on behalf of the corporation and its
shareholders.*

While shareholder rights increased during this period, they were only one
of many constituencies that had a claim on the corporation. Thus during the
middle of the twentieth century it was recognized that directors owed duties to
a wide variety of constituents, including the company’s employees, customers,
and even the general public. For example, in 1946 the chairman of Standard
Oil described the goal of the modern corporation as maintaining “‘an equita-
ble and working balance among the claims of the various directly interested
groups—stockholders, employees, customers and the public at large.’”"> The
notion that the corporation had a responsibility to nonshareholder constitu-
encies was sufficiently settled by the mid-1950s that even Adolf Berle recog-
nized that “[corporate] powers [are] held in trust for the entire community”
and that therefore the debate between him and Dodd “has been settled (at least
for the time being) squarely in favor of Professor Dodd’s contention.”®

This view began changing in the 1980s, with the increasing role of institu-
tional investors and the rise of the takeover boom, which increasingly led to the
view that American managers who focused on nonshareholder constituencies
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were too concerned about their own interests at the expense of shareholders.!”
In response to the managerial view of American capitalism, the “shareholder
primacy” model took hold and became the dominant view of the role of the
shareholder and the director. Under this theory, the primary purpose of the
corporation is to maximize shareholder value, and thus the role of directors is
to act on behalf of shareholders to increase the corporation’s economic value.'®

This view was articulated in a series of court decisions in the mid-1980s, the
most notable of which are perhaps the Delaware Supreme Court’s decisions in
Revlon, Inc. v. MacAndrews and Forbes Holdings, Inc.,"® and Unocal Corp. v. Mesa
Petroleum Co.*® In Revlon, the court held that when a sale of the corporation
becomes “inevitable,” the board’s duty changes “from the preservation of [the
corporation] as a corporate entity to the maximization of the company’s value
at a sale for the stockholders’ benefit.”*! Under these circumstances, the court
held that it was inappropriate for the board to consider nonstockholder con-
stituencies such as the interests of bondholders, employees, or others.?? In
Unocal, the court held that before giving the board the protection of the busi-
ness judgment rule on a decision adopting a defensive measure designed to
make a takeover of the company more difficult, the board must meet a two-part
test: first, that the directors adopting the defensive measure have “reasonable
grounds for believing that a danger to corporate policy and effectiveness ex-
isted” prior to the adoption of the challenged defensive measure;* and second,
that the challenged defensive measure was “reasonable in relation to the
threat.”** Meeting this standard requires “an evaluation of the importance
of the corporate objective threatened; alternative methods for protecting that
objective; impacts of the ‘defensive’ action, and other relevant factors.”?®

Revlon and Unocal were widely viewed as making clear that shareholders
were the primary constituency within the corporation, and that a director’s
decision (at least in the corporate control context) must be based upon share-
holder interests. In response to these decisions a number of states, including
Indiana, New Jersey, North Carolina, Ohio, Pennsylvania, and Virginia, adop-
ted so-called “nonshareholder constituency statutes,” specifically rejecting the
shareholder primacy philosophy and the corresponding additional burdens on
directors requiring them to give primacy to shareholder interests. For example,
the New Jersey statute states that if “the board of directors determines that any
proposal or offer to acquire the corporation is not in the best interest of the
corporation, it may reject such proposal or offer,” and if the board “determines
to reject any such proposal or offer, the board of directors shall have no obli-
gation to facilitate, remove any barriers to, or refrain from impeding the pro-
posal or offer.”*®

The rationale for these statutes was explained by the court in Norfolk
Southern Corp. v. Conrail Inc., a case challenging defensive measures adopted
under Pennsylvania’s statute.”” The court noted that it “seems clear” that
Pennsylvania’s statute was enacted with Delaware decisions such as Revlon and
Unocal “clearly in mind” and was adopted specifically to “exclude those.” The
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court then described Delaware’s focus upon stockholders rather than the
corporation as a whole as “myopic” and expressly rejected the notion under
Pennsylvania law that “the sole or at least the primary consideration by a board
of directors in considering a competing offer by potential acquirers of the
control of a corporation should be which competitor offers the best short-
range price or profit for shareholders.”®

Although this debate has continued, the majority position from both a legal
and philosophical view is the shareholder primacy model. In part this reflects
the sheer dominance of Delaware in corporate law, as more than half of all U.S.
public companies and more than 60 percent of the Fortune 500 are incorpo-
rated in Delaware.?® In addition, within the scholarly literature the debate has
clearly been decided at present in favor of the shareholder primacy norm.*°

SHAREHOLDER RIGHTS IN THE CORPORATION:
THE MODERN VIEW

The general view today is that shareholders are the “owners” of the corpora-
tion, and that they “hire” (or vote) for directors and officers to manage the
company’s assets on their behalf. This is the so-called “principal-agent” model,
where the primary issue in corporate law is to make directors and officers more
accountable to the shareholders on whose behalf they act.>! Yet a more ac-
curate description of the relationship between the various interest groups in
the corporation was given by Dean Robert Clark as follows:

(1) corporate officers like the president and treasurer are agents of the corpo-
ration itself; (2) the board of directors is the ultimate decision-making body of
the corporation (and in a sense is the group most appropriately identified with
“the corporation”); (3) directors are not agents of the corporation but are sui
generis; (4) neither officers nor directors are agents of the stockholders; but (5)
both officers and directors are “fiduciaries” with respect to the corporation and its
stockholders.*?

Professor Clark’s model is consistent with the reality of the property interest
that shareholders actually have; specifically, this interest is solely in their
shares, and not in the corporation’s assets. Thus, shareholders have no direct
access or claim on a corporation’s assets, nor do they have the right to direct or
control the disposition of those assets.>> In addition, shareholders generally do
not act like owners of the corporation. For example, their purchase of shares is
typically not done to invest capital in the corporation (other than in the private
equity or initial public offering contexts), and often the same institutional
investors seeking the power and privileges of an owner either engage in active
trading of their shares (and thus do not invest in the company for the long-
term) or are passive investors holding their stock in index funds that they do
not manage.>*



126 CORPORATE GOVERNANCE

Despite this, the shareholder primacy model remains in firm control today.
Accordingly, this chapter discusses the direct rights of shareholders under
current law as well as the current relationship between directors and share-
holders, with a particular focus on the duties directors owe shareholders and
how those duties are interpreted by the courts.

Shareholders’ Voting Rights

Voting for Directors

The most fundamental right shareholders have is to vote on certain specific
issues. Of these the most important is the right to vote on the election of
directors, which occurs annually except where the company has a “classified”
or “staggered” board in which the directors are divided (typically into three
groups) such that each group of directors serves a staggered three-year term.>’
The staggered board has become a fairly common feature among public com-
panies, undoubtedly at least in part because directors on a staggered board
cannot be removed except for “cause” and because this feature requires two
annual elections to change a majority of the board, even if a majority of the
shareholders are opposed to the directors.>®

The courts have been extraordinarily vigilant to protect a shareholder’s
right to vote, calling it the “ideological underpinning upon which the legiti-
macy of directorial power rests.”>’ In Blasius Industries, Inc. v. Atlas Corp., for
example, the court held that when the board takes action “for the sole or
primary purpose of thwarting a shareholder vote,” the board must overcome
the “heavy burden of demonstrating a compelling justification for such ac-
tion.”*® Blasius owned 9 percent of Atlas’s outstanding stock and initiated a
consent solicitation to (i) expand the size of the Atlas board from seven to
fifteen members and (ii) fill the eight vacancies with its own nominees. In
response, the Atlas board adopted a bylaw amendment increasing the size
of the board from seven to nine, and filling the two new vacancies. The effect
of the bylaw amendment was that even if Atlas succeeded in its consent so-
licitation, it would still not control a majority of the board. The court found that
in taking these actions the Atlas board was “not selfishly motivated simply to
retain power” and that it acted in “a good faith effort to protect its incumbency,
not selfishly, but in order to thwart implementation of the recapitalization
[being proposed by Blasius] that it feared, reasonably, would cause great injury
to the [corporation].”39

Despite finding that the board acted in good faith and on an informed
basis, the court still enjoined the board’s adoption of the bylaw as “an un-
intended breach of the duty of loyalty.” The court held that when the board
acts for “the sole or primary purpose of thwarting a shareholder vote” it must
overcome the “heavy burden of demonstrating a compelling justification for
such action.” The court found that the Blasius board had failed to meet this
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burden because “it had time (and understood that it had time) to inform the
shareholders of its views on the merit of the proposal subject to stockholder
vote.”* The court ruled that:

The only justification that can, in such a situation, be offered for the action taken
is that the board knows better than do the shareholders what is in the corpora-
tion’s best interest. While that premise is no doubt true for any number of
matters, it is irrelevant (except insofar as the shareholders wish to be guided by
the board’s recommendation) when the question is who should comprise the
board of directors. The thecry of our corporation law confers power upon di-
rectors as the agents of the shareholders; it does not create Platonic masters.

The court concluded by finding that the power to vote on directors had
“transcending significance” within Delaware law, as it was what “legitimates”
director power over “vast aggregations of property that they do not own.”*

Voting in Other Contexts

The other primary areas where shareholders are given the direct right to
impact corporate action are instances in which shareholder votes are a nec-
essary step in authorizing a transaction such as a merger, a sale of substantially
all of the corporation’s assets, or dissolving the enterprise.”> In the
merger context a majority of shareholders of the company(ies) being merged
generally must vote in favor of the transaction after the respective boards of
each company have approved the proposed transaction.**

Yet it is important to note that shareholders in this situation have no sub-
stantive rights. For example, other than the right to vote, shareholders do not
have the right to take any other action with respect to a merger. Thus if the
merger occurs between two publicly traded companies, under Delaware law
shareholders may have no right to appraisal (assuming that the consideration
to be paid is publicly traded stock).*’ Further, while the documents sent to
shareholders contain a tremendous amount of information concerning the
merger, including the risks associated with the merger and the background
and reasons for the board’s recommendation, the merger documents do not
contain any debate on the benefits of the proposed merger.*

As a result of this, and perhaps not surprisingly, an overwhelming maj ority
of mergers are supported by sharcholders. Indeed, one recent study found
that of 209 acquiring-firm merger votes occurring between 1990 and 2000, all
were approved by shareholders, with an approval rate based on voting rights
(i.e., including abstentions and other nonvotes) of approximately 73 percent,
and an approval rate based on nonabstention votes cast of nearly 98 percent.*’
Undoubtedly part of this result can be explained by the reality that a board
that believes its proposed merger is not going to be approved by sharehold-
ers is likely to restructure or withdraw from the deal rather than have share-
holders vote the deal down, but the numbers certainly indicate that the voting
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requirement, while significant (and perhaps most significant for its deterrent
effect), has limits as a corporate governance mechanism.

Shareholder Direct Action outside the Voting Contest:
The Litigation Alternative

Shareholder lawsuits have become a common way for shareholders to at-
tempt to exercise their rights. Although there are multiple types of lawsuits
shareholders can bring against companies, the three most typical are (i) suits
under the federal securities laws, (i) derivative actions, and (iii) class action
lawsuits under state law challenging director conduct in mergers and acqui-
sitions.*® This chapter focuses upon cases under state rather than federal law,
consistent with the focus of shareholder rights under state law.

Derivative suits are actions by a shareholder on behalf of the corporation to
obtain redress for an injury to the corporation.*® The potential benefits and
risks inherent in derivative suits were explained by the Supreme Court more
than a half century ago, in the landmark decision Cohen v. Beneficial Industrial
Loan Corp.,® in which the court upheld a New Jersey statute requiring a
derivative plaintiff to post a twenty-five-thousand-dollar bond as security for
defendants’ legal fees and costs in the event that the litigation was dismissed as
being without merit:

This [derivative] remedy born of stockholder helplessness was long the chief reg-
ulator of corporate management and has afforded no small incentive to avoid at
least the grosser forms of betrayal of stockholders’ interests. It is argued, and not
without reason, that without it there would be little practical check on such abuses.

Unfortunately, the remedy itself provided opportunity for abuse which was not
neglected. Suits sometimes were brought not to redress wrongs, but to realize
upon their nuisance value. They were bought off by secret settlements in which
any wrongs to the general body of shareowners were compounded by the suing
stockholder, who was mollified by payments from corporate assets.”

Following the Cohen decision as well as other contemporaneous criticisms
of potential abuses with derivative actions,’> a number of jurisdictions adopted
various procedural steps in an attempt to ensure that a plaintiff seeking to act
on behalf of the company not bring a frivolous claim. For example, and in
addition to the bond requirement, these include making a demand upon the
board of directors before proceeding with the litigation as well as being a
“contemporaneous owner” of the company’s stock throughout the litigation.™
Whether because these cases are generally without merit (as many argue) or
because the procedural and substantive burdens are so high (as plaintiff’s
counsel claim) or some combination of both, the reality is that derivative suits
generally provide little direct benefits to shareholders, with the bulk of any
funds paid going primarily to plaintiff’s counsel.”
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Class action lawsuits challenging a director’s actions under state law, par-
ticularly in the merger and acquisition context, have also become more com-
mon in recent years.”® Like derivative cases, these cases typically involve
multiple, identical (or nearly identical) complaints filed within days of an an-
nounced acquisition, either in the company’s state of incorporation or principal
place of business (or both). The claims involved typically concern an alleged
breach of the directors’ duty of care (typically for not achieving a high enough
price or getting a good enough deal) and/or loyalty (for obtaining benefits not
equally available to other shareholders). Over 75 percent of the time the cases
are filed by a small group of well-defined plaintiffs’ law firms, and, unlike cases
currently brought under the federal securities laws, these cases typically do not
have institutional investors as plaintiffs.>®

These cases have come under many of the same criticisms that other share-
holder actions have faced. In particular, the high costs of defense, generally
small returns to shareholders, and relatively high payments to plaintiffs’ counsel
(particularly in relation to the purported benefit being provided to share-

holders) has led many to question whether these actions truly benefit share-
holders.*”

Guardian of the Corporate Bastion on Behalf of the
Shareholders: The Board of Directors and the
Business judgment Rule

The Berle-Dodd debate in the 1930s assumed that the corporation was
controlled by its managers, leading to the famous question “For whom are
corporate managers trustees?”> In today’s world this question has been settled.
Corporations are, at least in theory, controlled by the board of (independent)
directors, who have the obligation to run the company on behalf of share-
holders.”® This theory is consistent with both the American Law Institute’s
Corporate Governance Project® and the emphasis in the recently adopted
Sarbanes-Oxley Act, which emphasizes the importance of independent direc-
tors and their role in monitoring the corporation and its management. The
reality, however, is somewhat different. Thus, as Roberta Karmel has noted:

The modern public corporation is a vast bureaucratic organization of great
complexity. Although shareholders have the power to vote for directors and, in
theory, the directors appoint the managers, both shareholders and directors are
part time participants in the corporation’s affairs. The corporate scandals of
recent years have demonstrated that corporate managers, and in particular,
CEOs, have great power and insufficient accountability. Without such power,
they probably could not manage the modern corporation, which is based on a
hierarchical structure.®*

In managing the corporation, both the board and the officers are constrained
by the fiduciary obligations they owe the company and its shareholders. These
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obligations include the fundamental duties of care and loyalty.* The duty of
care requires that directors act on “an informed basis,” which has been given a
variety of interpretations, from a requirement that directors “exercise the care
that an ordinarily prudent person would exercise under similar circum-
stances™® to a requirement that directors “inform[] themselves. .. ‘of all ma-
terial information reasonably available to them.’”®* In practice the standard of
liability has become one of “gross negligence” such that a plaintiff challenging
the board’s actions under the duty of care standard must allege facts that show
the board’s conduct is grossly negligent to state a claim. As the Delaware
Supreme Court held in Smith v. Van Gorkum, “The concept of gross negligence
is also the proper standard for determining whether a business judgment
reached by a board of directors was an informed one.”® In addition (and in
response to this decision and its definition of “gross negligence”) the Delaware
legislature adopted a statutory provision to exculpate directors for a violation
of the duty of care provided that the action was taken in good faith.°® This has
reinforced the notion that a director cannot be held liable under the duty of care
unless the decision was grossly negligent.®”

The duty of loyalty requires that a director act in good faith, put the interests
of the company and its shareholders above his or her own interests, and not
take advantage of his or her position as a director to harm the corporation or its
stockholders.%® As described by the Delaware Supreme Court in the seminal
case of Guth v. Loft:*°

Corporate officers and directors are not permitted to use their position of trust
and confidence to further their private interests....A public policy, existing
through the years, and derived from a profound knowledge of human charac-
teristics and motives, has established a rule that demands of a corporate officer or
director, peremptorily and inexorably, the most scrupulous observance of his
duty, not only affirmatively to protect the interest of the corporation committed to
his charge, but also to refrain from doing anything that would work injury to
the corporation. . .. [T]he rule that requires an undivided and unselfish loyalty
to the corporation demands that there shail be no conflict between duty and
self-interest.

A shareholder bringing an action alleging that a director (or board) brea-
ched either of these duties must overcome the presumptions of the business
judgment rule. The business judgment rule is both a rule of procedure and a
substantive rule of law.”® Procedurally, the rule places the initial burden on the
plaintiff to allege facts in the complaint sufficient to show that a director (or
board) violated one of these two duties. Thus at the pleading stage the plaintiff
must allege in detail how a director acted with gross negligence (to state a
claim under the duty of care) or acted in self-interest to the detriment of the
corporation (to show a violation of the duty of loyalty).”* Failing to allege such
facts with adequate specificity will result in dismissal of the complaint.”
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Substantively, if the business judgment standard of review is held to apply
to a board’s decision, the decision will not face substantive review (or be
“second-guessed”) by the court. Thus, under this rule a director’s decision will
not be subject to challenge, review, or liability, even if erroneous, so long as the
duties of care and loyalty are satisfied.”> As the Delaware Supreme Court
summarized these protections, “[i]f a shareholder plaintiff fails to meet this
evidentiary burden, the business judgment rule operates to provide substantive
protection for the directors and the decisions that they have made.””*

It is important to note that there are situations where the substantive or
procedural protections of the business judgment rule do not apply. For ex-
ample, if it is shown that a director of a company stands on both sides of a
particular transaction, then the director (and the board) may be required to
show that the transaction was “entirely fair” to the corporation and its share-
holders, meaning that both the price and process employed in the transaction
were fair to shareholders.” In addition, under the so-called Unocal standard
discussed earlier, Delaware generally shifts the burden of proof whenever a
board adopts a defensive measure in response to a threat to the corporation, its
policies, or stockholders. Under these circumstances, before a board can re-
ceive the protections of the business judgment rule, directors must satisfy a
two-part test. This test requires the board to show (i) after reasonable inves-
tigation, that a “danger to corporate policy and effectiveness existed”; and,
once this finding is made, the board still has the burden of proof to demon-
strate (ii) that the specific measure adopted in response was “reasonable in
relation to the threat posed.””®

Yet despite these modifications, the bedrock principles supporting the
business judgment rule continue to ensure that directors remain the primary
decision-makers in the corporation. When combined with the shareholder
primacy theory dominating corporate law today, this means that a board de-
cision that the directors reasonably believed was in the interests of the share-
holders and taken in good faith will not be subject to substantive review by a
court.

SOME FINAL THOUGHTS ON THE RIGHTS OF
SHAREHOLDERS: ARE WE AT THE END OF CORPORATE LAW
AND SHOULD WE BE HAPPY?

The primacy of Delaware law in American corporate law jurisprudence, when
combined with its emphasis on the business judgment rule and the rights of
shareholders, means that the shareholder primacy model dominates today’s
legal landscape. Yet this domination is rather remarkable, given that a large
number of states and many countries have statutory regimes allowing or man-
dating that directors consider the effects of their actions on other corporate
constituencies, including employees, communities, and others. Further, as
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described above, these statutes are consistent with what, until at least the
middle of the twentieth century, was the general legal landscape in the United
States.

There are a number of powerful critics of this shareholder primacy model.
For example, one school of thought has argued at length for a “stakeholder”
model of governance. This model argues that the shareholder primacy model
gives shareholders too much of a claim to the rights and benefits of the cor-
poration and argues that some of these privileges and rights should go to other
stakeholders in the corporation, such as employees and others.”” This is con-
sistent with many state statutes, which gained favor in response to the takeover
boom in the late 1980s and remain part of the corporate landscape in many
states.

A second model focuses on director primacy, looking to the board to actas a
mediator between the various corporate constituencies, and explains why the
traditional notions of shareholders as owners and the shareholder primacy
models are not accurate.”® Under this model, directors are in the best position
to recognize the role of employees, creditors, executives, and even the com-
munity in the success of the firm, and balance these competing interests. As
one of the principal proponents of this theory describes it, the “board of
directors is not an agent of the shareholders; rather, the board is the em-
bodiment of the corporate principal, serving as the nexus of the various con-
tracts making up the corporation.””®

A third model, which at least historically was common to a number of
European jurisdictions, views the corporation as a public entity, which has its
first responsibility to the community in which it exists. This model emphasizes
the ethical responsibility of the corporation to its community as well as to the
stockholders and is grown out of the historical basis view that the corporation
was an enterprise of the state,%

As a practitioner in today’s environment, it is easy to dismiss these alter-
native models that seem so far from the shareholder primacy norm. Further,
there is an argument that in today’s environment of corporate scandals, the
need for shareholders to act like owners is greater than ever, as failure to
establish stronger standards by which shareholders can exercise ownership
rights gives management greater ability to act in its own interests and contrary
to those of not just shareholders but other corporate constituencies. Yet in the
end what is most striking about any of these models is how little direct au-
thority shareholders have in today’s corporation. Rather, what all the models
discussed above have in common is that each looks to some force other than
the shareholders—the presumptive owners of the corporation—to act as the
controlling influence on the corporation. Whether this control resides in the
hands of managers, directors, or even the state, what is clear is that the sep-
aration of stock ownership from control of the corporation, which was the
issue raised in the great Berle-Dodd debates, is as great as at any time in
history.
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