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Federal District Court Dismisses Justice

Department’s Latest “No-Poach” Case
Before Jury Deliberations

By Mark R. Rosman, Brent Snyder, Jeff VanHooreweghe, Karen Sharp,
Jessica Lonergan and John Sack

In this article, the authors explain that, despite a federal judge ter-
minating the U.S. Department of Justice’s latest “no-poach” case, the
Justice Department is likely to continue to uncover, investigate, and
prosecute “no-poach” conduct.

In another blow to the efforts of the U.S. Department of Justice (DOJ) to
criminalize “no-poach” and “wage-fixing” agreements, a federal judge
recently terminated the DOJ’s latest “no-poach” case mid-trial before jury
deliberations.

Judge Victor A. Bolden of the U.S. District Court for the District of
Connecticut granted a motion for judgment of acquittal filed by six
individual defendants accused of participating in an alleged no-poach
conspiracy in the aerospace industry.! The court ruled that the alleged
“no-poach” conduct was “not a market allocation agreement as a matter
of law.”?

The DOJ’s most recent loss in the aerospace case is a significant set-
back in the DOJ Antitrust Division’s mission to criminally prosecute
“no-poach” agreements. It follows three unsuccessful trials where the
government sought convictions for alleged “no-poach” or “wage-fixing”
agreements. In April 2022, the DOJ lost its first attempt at prosecut-
ing “wage-fixing” in a case involving physical therapists and assistants.’
Also in April 2022, the DOJ lost its first attempt at prosecuting alleged
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“no-poach” conduct when a jury acquitted DaVita, Inc. and its former
CEO, who were accused of conspiring not to solicit employees with other
healthcare companies.? In March 2023, the DOJ lost another attempt to
prosecute alleged “wage-fixing” and “no-poach” conduct when a jury
acquitted four managers of home healthcare agencies in Maine accused
of agreeing to set wages and to refrain from hiring each other’s workers
for one month.>

While these past losses ended in jury verdicts for the defendants,
the DOJ’s most recent loss in the aerospace case ended mid-trial (after
the DOJ had presented its evidence but before the case went to the
jury) when the court dismissed it under Federal Rule of Criminal
Procedure 29. Rule 29 requires a judge to enter a judgment of acquit-
tal if the evidence presented by the DOJ is insufficient to sustain a
conviction.® The court ultimately ruled that the evidence presented
by the DOJ did not amount to a criminal market allocation agreement
as a matter of law and that “no reasonable juror could conclude that
there was a ‘cessation of “meaningful competition” in the allocated
market.””” The DOJ cannot appeal a Rule 29 ruling, and therefore this
ruling ends the case.

This case should have a sobering effect on the DOJ. It resulted in a
written decision that will be embraced and used by future defendants in
similar cases. Even if the DOJ is willing to accept trial losses, it should
not be willing to risk undermining the per se standard that is vital to the
success of its criminal enforcement program. Rulings in the DaVita case
and now the aerospace case have begun to do just that.

SUMMARY

On December 15, 2021, a grand jury indicted six aerospace indus-
try executives for their alleged role in a no-poach conspiracy con-
cerning aerospace engineers.® The conspiracy allegedly affected
thousands of engineers and spanned from as early as 2011 through
September 2019.° The government alleged the executives allocated
engineers by agreeing among themselves and with Pratt & Whitney
to not solicit each other’s employees.!® According to the indictment, a
Pratt & Whitney manager was the leader of the conspiracy and kept
tabs on the individual suppliers to ensure they kept to the terms of
the agreements.!!

In June 2022, the defendants moved to dismiss the charges. Notably,
the defendants argued that a criminal indictment was inappropriate for
this case because the alleged conduct was not to avoid competition for
employees. The defendants argued the conduct was ancillary to their
outsourcing agreement because it allowed them to complete contracted-
for tasks on time and support Pratt & Whitney’s ability to make commit-
ments to future projects, helped recoup training and recruitment costs,
and facilitated the customer and supplier relationship.!?
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At the motion to dismiss stage, the court rejected the argument, hold-
ing that the alleged no-poach agreement could be construed as a market
allocation.'® However, the court stated that “not all no-poach agreements
are market allocations subject to per se treatment and therefore, deter-
mining whether a no-poach agreement is a market allocation is highly
fact specific.”** Additionally, the court subsequently issued jury instruc-
tions that placed the burden on the government to prove at trial that the
charged no-poach agreement was not ancillary to a legitimate business
collaboration (i.e., that it was a “naked” no-poach agreement).?

THE RULE 29 MOTION AND RULING

At trial, the defendants filed a joint Rule 29 motion for judgment of
acquittal after the DOJ presented its evidence (before the defendants pre-
sented any evidence).!® The defendants argued that the DOJ’s evidence
never established a single, overarching conspiracy to allocate employees,
that the relevant market was not limited to Pratt & Whitney projects, that
there was no evidence of intent to allocate a market, and that the busi-
ness arrangement was ancillary to a legitimate collaboration between
the suppliers and Pratt & Whitney.!” On that last point, the defendants
argued that any agreement that may have existed helped them to build
dependable aircraft engines for the end customer.'®

The court agreed with the defendants and granted their Rule 29
motion.'” Ultimately, the court held that a market allocation agreement
requires evidence that meaningful competition was limited in the rele-
vant market.?’ Here, the evidence presented by the DOJ showed that the
engineers could transfer from company to company under certain con-
ditions and that hiring was liberally permitted under the arrangement.'
The exceptions to any broad conspiracy were so extensive that no labor
market of engineers was meaningfully allocated.” In fact, many engi-
neers were hired between the companies in the relevant time period.?
Noting these facts, the court held that no reasonable juror could find that
an illegal conspiracy to allocate the market existed and granted the Rule
29 motion for judgment of acquittal.?!

COMMENT

Faced with yet another loss in a criminal no-poach case, the DOJ is
likely to carefully consider which labor market cases to bring under a
criminal theory. While the government has achieved some minor wins
in the area of labor market prosecutions, namely a company plea agree-
ment and an individual deferred prosecution agreement,® the Rule 29
acquittal on top of several trial losses indicates that the DOJ will need
to reevaluate its litigation strategy. Future defendants in other types of
criminal antitrust cases will argue that these rulings should not be limited
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to no-poach cases. That said, the DOJ is likely to continue to uncover,
investigate, and prosecute “no-poach” conduct.’® Companies need to
take steps to ensure employees understand where the line is before com-
municating with other companies about hiring-related matters.

Companies should familiarize themselves with the Antitrust Guidance
for Human Resource Professionals published jointly by the DOJ and the
Federal Trade Commission in October 2016 and review any agreements
with other companies regarding hiring decisions.?
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