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VHT, INC. V. ZILLOW GROUP
SUMMARY *

Copyright Law
The panel affirmed in part and reversed in part the
district court’s judgment after a jury trial and remanded in a
copyright infringement action brought by VHT, Inc., a real
estate photography studio, against Zillow Group, Inc., and
Zillow, Inc., an online real estate marketplace.
VHT alleged that Zillow’s use of photos on the “Listing
Platform” and “Digs” parts of its website exceeded the scope
of VHT’s licenses to brokers, agents, and listing services that
provided those photos to Zillow. The district court granted
partial summary judgment on a limited set of claims. The
jury found in favor of VHT on most remaining claims,
awarding over $8.27 million in damages. The district court
partially granted Zillow’s post-trial motion for judgment
notwithstanding the verdict, reversing in part the jury verdict
and reducing total damages to approximately $4 million.
The panel affirmed the district court’s summary
judgment in favor of Zillow on direct infringement of the
Listing Platform photos. The panel held that VHT failed to
establish that Zillow engaged in volitional conduct by
exercising control over the content of the Listing Platform.
With respect to direct liability on the Digs photos, the
panel affirmed the district court’s grant in favor of Zillow of
judgment notwithstanding the verdict on 22,109 nondisplayed photos and 2,093 displayed but not searchable
*

This summary constitutes no part of the opinion of the court. It
has been prepared by court staff for the convenience of the reader.

(3 of 1356)
Case: 17-35587, 03/15/2019, ID: 11228746, DktEntry: 88-1, Page 3 of 46

VHT, INC. V. ZILLOW GROUP

3

photos. The panel held that VHT did not present substantial
evidence that Zillow, through the Digs platform, directly
infringed its display, reproduction, or adaption rights.
The panel upheld summary judgment in favor of VHT
on 3,921 displayed, searchable Digs photos. The panel held
that fair use did not absolve Zillow of liability because
Zillow’s tagging of the photos for searchable functionality
was not a transformative fair use.
The panel affirmed the district court’s grant in favor of
Zillow of judgment notwithstanding the verdict on
secondary liability, both contributory and vicarious, on the
Digs photos.
As to damages, the panel remanded consideration of the
issue whether VHT’s photos used on Digs were part of a
compilation or were individual photos.
The panel reversed the district court’s denial of judgment
notwithstanding the verdict on the issue of willfulness and
vacated the jury’s finding on willfulness. The panel
concluded that substantial evidence did not show that Zillow
was “actually aware” of its infringing activity, nor that
Zillow recklessly disregarded or willfully blinded itself to its
infringement.
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OPINION
McKEOWN, Circuit Judge:
Zillow, an online real estate marketplace, has become a
popular website for homeowners and others to check
estimated valuations of their property, look for houses and
condominiums for sale and rent, and see photographs of a
wide range of properties. Thousands of those copyrighted
photos come from VHT, the largest professional real estate
photography studio in the country.
The copyright claims on appeal concern Zillow’s use of
VHT’s photos on two parts of Zillow’s website: the “Listing
Platform” and “Digs.” The Listing Platform is the core of
the website, featuring photos and information about real
estate properties, both on and off the market. Zillow claims
that the site includes “most homes in America.” Digs
features photos of artfully-designed rooms in some of those
properties and is geared toward home improvement and
remodeling. Zillow tags photos on the Listing Platform so
that Digs users can search the database by various criteria,
like room type, style, cost, and color.
Real estate brokers, listing services, and agents hire VHT
to take professional photos of new listings for marketing
purposes. A VHT photographer takes the photos and sends
them to the company’s studio for touch-up, where they are
saved to VHT’s electronic photo database, and then
delivered to the client for use under license. Each license
agreement between VHT and its clients differs slightly, but
each contract generally grants the requesting client the right
to use the photos in the sale or marketing of the featured
property. Zillow receives these photos and other data in
feeds from various real estate-related sources.
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In 2015, VHT sued Zillow Group, Inc., and Zillow, Inc.,
(collectively “Zillow”) for copyright infringement, alleging
that Zillow’s use of photos on the Listing Platform and Digs
exceeded the scope of VHT’s licenses to brokers, agents, and
listing services who provided those photos to Zillow. The
district court granted partial summary judgment on a limited
set of claims, while other claims advanced to trial. The jury
found in favor of VHT on most remaining claims, awarding
over $8.27 million in damages. The district court partially
granted Zillow’s post-trial motion for judgment
notwithstanding the verdict, reversing in part the jury verdict
and reducing total damages to approximately $4 million.
The parties cross-appealed issues stemming from partial
summary judgment, the jury verdict, and judgment
notwithstanding the verdict. We affirm in part and reverse
in part. 1
To simplify and make sense of the various claims, this
opinion does not split out the appeal and cross-appeal as was
done in the briefing to the court. Instead, the opinion
separately addresses liability for each of the categories of
photos at issue, followed by a discussion of damages. In
view of the multiple theories of liability and categories of
photos, following is an overview of the opinion.

1
In connection with these proceedings, we received amicus curiae
briefs from a broad array of interested parties, including nonprofit groups
and associations representing a diverse set of industry, technology, and
artistic interests. The briefs were helpful to our understanding of the
implications of this case from various points of view. We thank amici
for their participation.
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I. Direct Infringement
A. Direct Infringement—Listing Platform Photos
B. Direct Infringement—Digs Photos
1. Jury Verdict—Direct Infringement
2. Summary Judgment—Fair Use re Searchable
Photos
a. Background on Fair Use
b. Evolution of Search Engine Cases
c. Application of Fair Use Principles
II. Secondary Infringement—Digs
A. Contributory Liability
B. Vicarious Liability
III. Damages
A. Compilation
B. Willfulness
IV. Conclusion
ANALYSIS
The heart of this dispute is Zillow’s copyright liability
for use of VHT photos. VHT argues that Zillow directly
infringed its copyrighted photos, both those on the Listing
Platform and Digs. VHT also argues that Zillow indirectly
infringed through use of the photos on Digs. These claims
pertain to different images, focus on different features of
Zillow’s website, and have different procedural postures, so
we consider the various categories of photos separately.
I. Direct Infringement
VHT’s key claim is that Zillow is directly liable for
infringing VHT’s copyright on photos that were posted on
the Listing Platform and Digs. To prevail on a claim of
direct copyright infringement, VHT must establish
“ownership of the allegedly infringed material” and that
Zillow “violate[d] at least one exclusive right granted to”
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VHT under 17 U.S.C. § 106. A&M Records, Inc. v. Napster,
Inc., 239 F.3d 1004, 1013 (9th Cir. 2001). It is undisputed
that VHT is the copyright holder of the allegedly infringed
photos and therefore has the exclusive right to reproduce,
adapt, and display them. 2 17 U.S.C. § 106.
VHT must also establish causation, which is commonly
referred to as the “volitional-conduct requirement.” See
Perfect 10, Inc. v. Giganews, Inc., 847 F.3d 657, 666 (9th
Cir. 2017). As we set out in Giganews—decided on the first
day of the VHT/Zillow trial and the closest circuit precedent
on point—“volition in this context does not really mean an
act of willing or choosing or an act of deciding”; rather, “it
simply stands for the unremarkable proposition that
proximate causation historically underlines copyright
infringement liability no less than other torts.” Id. (internal
citations omitted). Stated differently, “direct liability must
be premised on conduct that can reasonably be described as
the direct cause of the infringement.” Id. (citation omitted).
This prerequisite takes on greater importance in cases
involving automated systems, like the Zillow website.
In addressing this concept, Justice Scalia noted that
“[e]very Court of Appeals to have considered an automatedservice provider’s direct liability for copyright infringement
has adopted [the volitional-conduct] rule.” Am. Broad. Cos.,
Inc. v. Aereo, Inc., 573 U.S. 431, 453 (2014) (Scalia, J.,
dissenting). 3 He went on to explain that while “most direct2
VHT does not appeal the district court’s finding that there was
insufficient evidence that Zillow violated VHT’s distribution rights.
3

Although the majority opinion in Aereo does not reference the
volitional-conduct requirement, Justice Scalia’s dissent offers instructive
background on the doctrine. In Giganews, we embraced the principle
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infringement cases” do not present this issue, “it comes right
to the fore when a direct-infringement claim is lodged
against a defendant who does nothing more than operate an
automated, user-controlled system. . . . Most of the time that
issue will come down to who selects the copyrighted
content: the defendant or its customers.” Id. at 454–55
(internal citations omitted).
Giganews, Aereo, and out-of-circuit precedent counsel
that direct copyright liability for website owners arises when
they are actively involved in the infringement. “‘[T]he
distinction between active and passive participation’” in the
alleged infringement is “‘central’” to the legal analysis.
Giganews, 847 F.3d at 667 (quoting Fox Broad. Co. v. Dish
Network LLC, 160 F. Supp. 3d 1139, 1160 (C.D. Cal. 2015)).
That “direct” infringement requires “active”
involvement is hardly surprising, given the correlation
between the words “active” and “direct.” As the Fourth
Circuit held, “[t]here must be actual infringing conduct with
a nexus sufficiently close and causal to the illegal copying
that one could conclude that the machine owner himself
trespassed on the exclusive domain of the copyright owner.”
CoStar Grp., Inc. v. LoopNet, Inc., 373 F.3d 544, 550 (4th
Cir. 2004). By contrast, activities that fall on the other side
of the line, such as “‘automatic copying, storage, and
transmission of copyrighted materials, when instigated by
others, do[] not render an [Internet service provider] strictly
liable for copyright infringement[.]’” Giganews, 847 F.3d at
670 (quoting CoStar, 373 F.3d at 555).

and held that it is “consistent with the Aereo majority opinion,” which
left the requirement “intact.” 847 F.3d at 666–67.
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In other words, to demonstrate volitional conduct, a party
like VHT must provide some “evidence showing [the alleged
infringer] exercised control (other than by general operation
of [its website]); selected any material for upload, download,
transmission, or storage; or instigated any copying, storage,
or distribution” of its photos. Id. at 666, 670. VHT failed to
satisfy that burden with respect to either the photos on the
Listing Platform or on Digs.
A. Direct
Photos

Infringement—Listing

Platform

VHT asserted that Zillow directly infringed the photos
displayed on the Listing Platform after a real estate property
was sold because VHT’s license agreements only authorized
use of those photos in relation to the sale of the property.
This claim, involving 54,257 non-searchable photos, was
resolved on summary judgment. The Listing Platform is the
core of Zillow’s online real estate marketplace. It features
photos and information about properties, which Zillow
receives through digital feeds from real estate agents,
brokerages, and multiple listing services, among others
(collectively “feed providers”).
Zillow has agreements with its feed providers granting it
an express license to use, copy, distribute, publicly display,
and create derivative works from the feed data on its
websites. Feed providers represent that they “ha[ve] all
necessary rights and authority to enter into” the agreements,
and that “Zillow’s exercise of the rights granted [t]hereunder
will not violate the intellectual property rights, or any other
rights of any third party.”
These agreements provide Zillow with either
“evergreen” or “deciduous” rights in the photos provided
through the feeds. An evergreen right permits use of a photo
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without any time restriction, “on and in connection with the
operation, marketing and promotion of the web sites and
other properties, owned, operated or powered by Zillow or
its authorized licensees.” By contrast, a deciduous right is
temporally limited: Zillow may use the photo when the realestate listing for its corresponding property is active, but
once the listing is removed (for example, when the property
sells), the photo must be taken down from Zillow’s websites.
To treat each photo consistently with its deciduous or
evergreen designation, Zillow developed automated
“trumping” rules to determine which photos to display on the
Listing Platform.
VHT argues that Zillow “designed its system to . . .
cause[] the reproduction, display, and adaptation of VHT
photographs post-sale on the Listing Platform,” and “chose
to simply ignore VHT’s notices that post-sale use was
beyond the scope of VHT’s licenses.” The district court
granted summary judgment to Zillow, concluding that it did
not engage in volitional conduct and therefore did not
directly infringe VHT’s copyrights in 54,257 photos by
displaying them on the Listing Platform after a real estate
property was sold.
On de novo review, we agree with the district court’s
analysis and affirm. Kelly v. Arriba Soft Corp., 336 F.3d
811, 817 (9th Cir. 2003). Although the district court did not
have the benefit of Giganews at the time of summary
judgment, its careful reasoning was prescient in invoking the
same principles.
Zillow did not engage in volitional conduct necessary to
support a finding of direct liability. The content of the
Listing Platform is populated with data submitted by thirdparty sources that attested to the permissible use of that data,
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and Zillow’s system for managing photos on the Listing
Platform was constructed in a copyright-protective way.
The feed providers themselves select and upload every
photo, along with the evergreen or deciduous designations,
that wind up on the Listing Platform. As a result, the photos
on the Listing Platform were not “selected” by Zillow. See
Giganews, 847 F.3d at 670. Nor did Zillow “exercise[]
control” over these photos beyond the “general operation of
[its website].” Id. Zillow required feed providers to certify
the extent of their rights to use each photo. Consistent with
these designations, Zillow’s system classified each photo as
deciduous or evergreen and programmed its automated
systems to treat each photo consistently with that scope of
use certified to by the third party.
Further, when multiple versions of the same photo were
submitted through the various feeds, Zillow invoked its
copyright-protective “trumping” rules. For example, one
rule might prefer a photo provided by an agent over one
provided by a multiple listing service, and another might
prefer a local broker to an international one. Zillow used a
rule that gave preference to photos with evergreen rights
over photos with deciduous rights in the same image. As the
district court recognized, “trumping” is a reasonable way to
design a system to manage multiple versions of the same
photo when the authorized use varies across versions. These
rules, along with other features of the system, facilitate
keeping the photos with evergreen rights on the website and
removing the photos with deciduous rights once a property
has sold. Thus, Zillow actively designed its system to avoid
and eliminate copyright infringement.
Notably, VHT’s argument is primarily cast in terms of
Zillow facilitating or enabling infringement by VHT’s
clients that are Zillow’s feed providers. But this type of
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claim more properly falls in the category of secondary
infringement, a claim not advanced by VHT with respect to
the Listing Platform photos.
VHT also asserts that Zillow failed to remove photos
once it received notice that infringing content was on the
Listing Platform, a conscious choice that amounts to
volitional conduct on Zillow’s part. This claim is unavailing
because, once VHT put Zillow on notice of claimed
infringement, Zillow took affirmative action to address the
claims. Additionally, VHT’s assertion that it “repeatedly
notified Zillow that it was infringing” is unsupported in the
record.
In July 2014, VHT sent Zillow a takedown notice letter
with a list of thousands of allegedly infringing photos by
residential street address (but not by web address). Zillow
promptly requested all executed license agreements between
VHT and the feed providers who had provided photos to
Zillow, as well as license agreements between VHT and its
photographers, so that Zillow could evaluate whether VHT
possessed exclusive rights to the photos on the Listing
Platform. VHT responded with an unsigned form contract,
which it stated was used with many feed providers, but
which was not tied to any specific photos on Zillow’s
website. Zillow again reiterated its need to see the specific
contracts governing the contested photos. Instead of
responding with the contracts, VHT filed suit. Zillow’s
reasonable response to VHT’s single formal inquiry
(supplemented in a follow-on email) can hardly be
characterized as rising to the level of volitional conduct or
turning a blind eye.
In sum, VHT failed to “provide[] . . . evidence showing
[Zillow] exercised control (other than by general operation
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of [its website]); selected any material for upload, download,
transmission, or storage; or instigated any copying, storage,
or distribution” of these photos. See Giganews, 847 F.3d at
670; see also CoStar, 373 F.3d at 555. Thus, we affirm the
district court and conclude Zillow did not directly infringe
VHT’s copyrights in photos displayed on the Listing
Platform post-sale.
B. Direct Infringement—Digs Photos
VHT also claimed that Zillow directly infringed
thousands of photos used on Digs. The jury concluded that
Zillow directly infringed 28,125 photos and rejected its fair
use defense. Following trial, the district court granted in
substantial part Zillow’s motion for judgment
notwithstanding the verdict on the ground that insufficient
evidence supported Zillow’s direct infringement of 22,109
photos that were not displayed on Digs and 2,093 4 photos
that were displayed but not searchable on Digs.
By contrast, the court upheld the jury’s determination
that Zillow directly infringed a set of 3,921 images that were
selected and tagged by Zillow moderators for searchable
functionality and displayed on Digs. Zillow does not appeal
this ruling. However, Zillow argues that fair use insulates it
from liability as to this subset of photos. The jury was
instructed not to consider this legal theory as to these photos
because the district court had determined pretrial that, as a
matter of law, the searchability function did not constitute
fair use. It is that summary judgment ruling that Zillow
challenges on appeal. Because we agree with the district
4

The displayed but non-searchable set includes 2,094 photos. The
district court affirmed the jury verdict with respect to one of those
photos, which Zillow also distributed via email.
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court that the fair use defense does not absolve Zillow of
direct liability for these searchable photos, this portion of the
jury verdict remains intact.
The following chart clarifies the status of the Digs photos
relevant to the direct infringement claims.
Photos

Jury Verdict

22,109 not
displayed 5
2,094
displayed, not
searchable

Direct
infringement
Direct
infringement

3,921
displayed,
searchable

Direct
infringement

1 blog post
Direct
photo (not on infringement
Digs)

5

Post-Trial
Determination

Party
Bringing
Appeal
Overturned jury VHT
verdict
Overturned jury VHT
verdict
(except 1 email
photo)
Upheld jury
Zillow:
verdict
direct
infringement
not appealed;
appeals only
summary
judgment on
no fair use
Upheld jury
Not appealed
verdict

Searchable photos numbered 1,694; 20,415 photos were not
searchable.
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1. Jury Verdict—Direct Infringement

VHT’s claim that Zillow directly infringed photos on
Digs went to the jury. The jury verdict form was framed in
general terms, asking only whether “VHT has proven its
direct copyright infringement claim as to one or more of the
VHT Photos[.]” The jury answered “yes,” and was asked to
specify how many VHT photos were directly infringed. The
jury answered “28,125”—in other words, all of them.
However, the jury was not asked to specify which copyright
rights—display,
reproduction,
or
adaption—were
infringed. 6 Following trial, Zillow moved for judgment
notwithstanding the verdict or for a new trial. The task fell
to the district court to examine the evidence as to each right.
On de novo review, “we apply the same standard used
by the district court in evaluating the jury’s verdict” and
uphold the verdict unless “the evidence permits only one
reasonable conclusion, and that conclusion is contrary to the
jury’s verdict.” Wallace v. City of San Diego, 479 F.3d 616,
624 (9th Cir. 2007); Fed. R. Civ. P. 50(a). Specifically, we
“ask[] whether the verdict is supported by substantial
evidence,” “which is evidence adequate to support the jury’s
conclusion, even if it is also possible to draw a contrary
conclusion.” Unicolors, Inc. v. Urban Outfitters, Inc., 853
F.3d 980, 984, 991 (9th Cir. 2017) (quotation and citation
omitted). Given the sanctity of the jury process, we
undertake this review with special care and reluctance to
overturn a verdict. However, because the verdict here did
not meet this standard, we affirm the district court’s grant of
Zillow’s motion for judgment notwithstanding the verdict

6

As noted earlier, the distribution right was not contested and is not
an issue on appeal.
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with respect to direct infringement of 22,109 non-displayed
photos and 2,093 displayed but not searchable photos.
We first consider display rights. As background for our
analysis, it is useful to consider the direct infringement by
Zillow that the district court upheld and that Zillow did not
appeal. The district court found substantial evidence that
Zillow directly infringed VHT’s display rights in 3,921
photos displayed on Digs that Zillow moderators selected
and tagged for searchable functionality. Based on testimony,
charts, and statistics, the court found that “the jury could
have reasonably concluded that users accessed those images
through Digs’s search function.” The court went on to
reason that “the jury could have reasonably concluded that
Zillow’s moderation efforts, which rendered those images
searchable, proximately caused the copying.”
Put
differently, active conduct by Zillow met the volitionalconduct requirement for direct infringement. Zillow does
not appeal this ruling upholding the jury’s verdict as to the
3,921 displayed, searchable photos.
On appeal, VHT attempts to shoehorn an additional
1,694 photos into this category. This effort falls flat both as
a factual and legal matter because substantial evidence does
not support direct infringement of VHT’s display rights in
the 1,694 searchable images that were not displayed.
VHT posits that the jury could have found that these
photos were displayed because of circumstantial evidence
and because Zillow failed to record whether they were
displayed. Not so. This argument is foreclosed by the
parties’ stipulated spreadsheet that categorized each photo.
The column labeled “DISPLAYED” included an entry for
“Y” (yes) or “N” (no). The jury was instructed to “treat
every fact on this spreadsheet as proven,” so VHT cannot
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recast the facts retroactively and now claim that 1,694
searchable images stipulated as “N[OT] DISPLAYED”
were in fact displayed or made available for display. Up is
not down.
VHT’s contention that the jury could have reasonably
inferred that Zillow made “available for public display” all
22,109 “N[OT] DISPLAYED” images similarly fails. This
theory presumes that the Copyright Act’s display right
encompasses an exclusive right to “make available for
display,” a position neither supported by the statute nor
embraced by this court. See Perfect 10, Inc. v. Amazon.com,
Inc., 508 F.3d 1146, 1160 (9th Cir. 2007) (“[B]ased on the
plain language of the statute, a person displays a
photographic image by using a computer to fill a computer
screen with a copy of the photographic image fixed in the
computer’s memory.”); 17 U.S.C. § 101 (“To ‘display’ a
work means to show a copy of it, either directly or by means
of a film, slide, television image, or any other device or
process or, in the case of a motion picture or other
audiovisual work, to show individual images
nonsequentially.”). To be sure, the Copyright Office notes
that the outer limits of the public display right have yet to be
defined. U.S. COPYRIGHT OFFICE, THE MAKING AVAILABLE
RIGHT IN THE UNITED STATES 47–51 (Feb. 2016),
https://www.copyright.gov/docs/making_available/makingavailable-right.pdf.
What is most important here, though, is that VHT’s
argument comes too late. The jury was never instructed on
the “made available” theory, nor did VHT raise this issue in
its proposed jury instructions or in objections to the final
instructions. See Sinclair v. Long Island R.R., 985 F.2d 74,
78 (2d Cir. 1993) (“the verdict . . . cannot be sustained on a
theory that was never presented to the jury”); Ramona Equip.
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Rental, Inc. ex rel. U.S. v. Carolina Cas. Ins. Co., 755 F.3d
1063, 1070 (9th Cir. 2014) (an argument raised for first time
in a post-trial motion is waived). For these reasons,
substantial evidence did not support a finding of direct
infringement of VHT’s public display rights in these 22,109
photos.
Zillow also did not violate VHT’s display rights in 2,093
displayed, non-searchable photos. These are photos that
Digs users copied to “personal boards” and “Implicit Digs,”
but which Zillow did not add to the searchable set.
A “personal board” is a bespoke digital bulletin board of
images that a user saves or uploads from the Listing
Platform. Users can also upload their own images. These
boards are typically private, though users can share a link to
their boards. When a user saves a copy of an image with
evergreen rights to a personal board, that image
automatically joins a queue for review by a Zillow
moderator.
The moderator then decides whether to
designate the photo for tagging so that it can be searchable
on Digs, and thus select it for public display. Not all photos
that are in the queue for moderation are reviewed.
Additionally, in some instances, a user starts but does not
finish the process of saving an image to this board.
Beginning in 2014, Zillow programmed these “clicked to
save” images—called “Implicit Digs”—to enter the queue
for moderator review in the same manner as if the photo had
been saved to a personal board.
According to VHT, the jury could have found that Zillow
“caused the [2,093] images to be displayed . . . by subjecting
the non-searchable VHT Photos to the potential for
moderation.” This argument defies logic because the only
display that occurred was triggered by the user. Any
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potential for future display is purely speculative. As the
district court explained, the possibility that images might be
moderated and tagged—conduct that is volitional—is not
sufficient “to transform Zillow from a ‘passive host’ to a
‘direct[] cause’ of the display of VHT’s images.”
Next, we consider VHT’s exclusive reproduction and
adaption rights in the 2,093 displayed, non-searchable
photos. The Copyright Act grants copyright holders the
exclusive right “to reproduce the copyrighted work in copies
or phonorecords.” 17 U.S.C. § 106(1). Direct infringement
of the reproduction right “requires copying by the defendant,
. . . which [requires] that the defendant cause the copying.”
Fox Broad. Co., Inc. v. Dish Network LLC, 747 F.3d 1060,
1067 (9th Cir. 2014) (quotation and citation omitted). The
adaptation right is the exclusive right “to prepare derivative
works based upon the copyrighted work.” 17 U.S.C.
§ 106(2). Following Giganews, we conclude that Zillow’s
automated processes storing or caching VHT’s photos are
insufficiently volitional to establish that Zillow directly
infringed VHT’s reproduction and adaption rights in these
non-searchable photos. Unlike photos that Zillow curated,
selected, and tagged for searchable functionality—activities
that amount to volitional conduct establishing direct
liability—these 2,093 photos were copied to “personal
boards” and “Implicit Digs” based on user actions, not the
conduct of Zillow or its moderators.
Any volitional conduct with respect to these photos was
taken by the users, not Zillow. Users, not Zillow,
“selecte[d]” images to add to their personal boards and
“instigate[d]” the automatic caching process by saving a
particular image. See Giganews, 847 F.3d at 670. This
arrangement is important because courts have found no
direct liability where an online system “responds
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automatically to users’ input . . . without intervening
conduct” by the website owner. CoStar, 373 F.3d at 550;
see also Giganews, 847 F.3d at 670. Under these conditions,
courts have analogized online facilities, like Internet service
providers, to a copy machine owner, who is not liable
“[w]hen a customer duplicates an infringing work.” CoStar,
373 F.3d at 550.
Additionally, Zillow’s behind-the-scenes technical work
on Digs photos is not evidence that Zillow “selected any
material for upload, download, transmission, or storage.”
Giganews, 847 F.3d at 670. Zillow produced cached copies
of these Digs images, a process that automatically trims or
pads images whose height and width did not match the target
resolution, for the purposes of accelerating website speed.
This activity does not amount to volitional conduct. Nor can
Zillow’s promotion of Digs, including encouraging users to
share photos through its site, be seen as “instigat[ing]” user
copying. Id.
Zillow’s conduct with respect to these photos amounts
to, at most, passive participation in the alleged infringement
of reproduction and adaption rights and is not sufficient to
cross the volitional-conduct line. As in cases involving
Internet service providers, Zillow “affords its [users] an
Internet-based facility on which to post materials, but the
materials posted are of a type and kind selected by the [user]
and at a time initiated by the [user].” CoStar, 373 F.3d at
555. Zillow did not directly infringe VHT’s reproduction

(22 of 1356)
Case: 17-35587, 03/15/2019, ID: 11228746, DktEntry: 88-1, Page 22 of 46

22

VHT, INC. V. ZILLOW GROUP

and adaptation rights in the 2,093 displayed, non-searchable
photos. 7
*

*

*

In sum, VHT did not present substantial evidence that
Zillow, through the Digs platform, directly infringed its
display, reproduction, or adaption rights in 22,109 not
displayed photos and 2,093 displayed but non-searchable
photos. We affirm the district court’s grant of judgment
notwithstanding the verdict as to these photos. We now turn
to Zillow’s fair use defense to direct infringement of 3,921
displayed, searchable photos.
2. Summary Judgment—Fair Use re
Searchable Photos
Zillow does not appeal the jury’s finding of direct
infringement with respect to the 3,921 displayed, searchable
photos, but does assert a fair use defense for those photos.
Zillow contends that Digs’ searchable functionality
constitutes fair use, which the district court rejected as a
matter of law at summary judgment.
We recount the somewhat unusual history of the fair use
issue in the proceedings below. On summary judgment, the
district court rejected Zillow’s argument that “the images
that it has made searchable on Digs” are protected by fair use
and instead “conclude[d] as a matter of law that Digs’
searchable functionality does not constitute a fair use.” At
trial, the jury was generally instructed to consider the fair use
7

The same analysis applies to any potential violation of VHT’s
exclusive reproduction and adaption rights in the 22,109 photos that were
not displayed.
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defense as to all VHT photos used on Digs that it found
Zillow had directly or indirectly infringed. However, this set
of photos was carved out for separate treatment. The jury
considered only whether “reproduction, cropping, and
scaling” of these photos constituted fair use because the
court instructed the jury that the court “ha[d] determined,
and you are to take as proven, that the Digs searchable
functionality does not constitute fair use.” After finding that
Zillow directly infringed all 28,125 VHT photos used on
Digs, the jury rejected Zillow’s fair use affirmative defense
for all photos.
The district court upheld the jury’s fair use verdict,
which Zillow does not appeal. Rather, Zillow’s appeal
reaches back to the district court’s summary judgment ruling
to argue that the Digs’ searchable functionality is fair use as
a matter of law, and, as a result, Zillow bears no liability for
the 3,921 searchable and displayed photos. We review de
novo the district court’s grant of summary judgment to VHT
on this mixed question of law and fact. Kelly, 336 F.3d at
817.
a. Background on Fair Use
Protection of copyrighted works is not absolute. “The
fair use defense permits the use of copyrighted works
without the copyright owner’s consent under certain
situations.” Amazon, 508 F.3d at 1163. Fair use both fosters
innovation and encourages iteration on others’ ideas, “thus
providing a necessary counterbalance to the copyright law’s
goal of protecting creators’ work product.” Id.; see
Campbell v. Acuff-Rose Music, Inc., 510 U.S. 569, 575–76
(1994). Fair use also aligns with copyright’s larger purpose
“‘[t]o promote the Progress of Science and useful Arts,’ . . .
and to serve ‘the welfare of the public.’” Amazon, 508 F.3d
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at 1163 (quoting U.S. Const. art. I, § 8, cl. 8, and Sony Corp.
of Am. v. Universal City Studios, Inc., 464 U.S. 417, 429 n.10
(1984)).
Fittingly enough, a case involving a biography of George
Washington serves as a foundational source of fair use in
American law. Folsom v. Marsh, 9 F. Cas. 342 (D. Mass.
1841) (No. 4901). Justice Story’s narrative description of
copyright doctrine in that case “distilled the essence of law
and methodology from the earlier cases” and provided the
conceptual basis for the judge-made fair use doctrine.
Campbell, 510 U.S. at 576. Although the 1976 Copyright
Act codified those principles, it did little to elaborate on
Justice Story’s description or to clarify application of the
factors. With minimal guidance or elucidation, Congress set
forth four factors for courts to consider when determining
whether the use of a copyrighted work is a “fair use”:
(1) the purpose and character of the use,
including whether such use is of a
commercial nature or is for nonprofit
educational purposes;
(2) the nature of the copyrighted work;
(3) the amount and substantiality of the
portion used in relation to the copyrighted
work as a whole; and
(4) the effect of the use upon the potential
market for or value of the copyrighted
work.
17 U.S.C. § 107.
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Given license to apply these factors flexibly and to
consider them in their totality, courts have been bedeviled by
the fair use inquiry. See Campbell, 510 U.S. at 577–78. Fair
use has been called “the most troublesome [doctrine] in the
whole law of copyright” and commentators have criticized
the factors as “billowing white goo.” Monge v. Maya
Magazines, Inc., 688 F.3d 1164, 1170–71 (9th Cir. 2012)
(citations and quotations omitted). In a (still ongoing) effort
to adapt the fair use analysis to a myriad of circumstances,
courts have embellished and supplemented the factors. For
example, the concept of “transformativeness” is found
nowhere in the statute, but appeared for the first time in the
Supreme Court in Campbell, where the Court endeavored to
refine and crystalize the first statutory factor: the “purpose
and character of the use.” 8 510 U.S. at 579. The animating
purpose of the first factor is to determine,
in Justice Story’s words, whether the new
work merely ‘supersede[s] the objects’ of the
original creation . . . or instead adds
something new, with a further purpose or
different character, altering the first with new
expression, meaning, or message; it asks, in
other words, whether and to what extent the
new work is “transformative.”

8

The concept of transformative use had appeared in earlier lower
court decisions, e.g., Twin Peaks Prods., Inc. v. Publ’ns Intern., Ltd., 996
F.2d 1366, 1375 (2d Cir. 1993) (“[I]t is not uncommon for works serving
a fair use purpose to give at least a brief indication of the plot. . . . In
identifying plot, the author of the second work may or may not be said
to have made . . . a ‘transformative’ use. . . . Such use would occur, for
example, if a plot was briefly described for purposes of adding
significant criticism or comment about the author’s plotting technique.”).
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Id. (citations omitted). Because transformation advances
copyright’s core goals, “the more transformative the new
work, the less will be the significance of other factors.” Id.
Likewise, despite the absence of a textual hook, public
purpose also has been read into the statute. See Amazon, 508
F.3d at 1166; Kelly, 336 F.3d at 820. While we can discern
certain animating principles bridging cases in this area, the
doctrine has hardly followed a straight, or even slightly
curved, line.
The focus of the parties’ debate here is whether Zillow’s
tagging of 3,921 VHT photos for searchable functionality on
Digs was transformative and thus supported a finding of fair
use. The purpose of Digs is to permit users to search for
certain attributes or features, such as a marble countertop or
hardwood floor, and view photos of rooms with those
attributes or features. These photos are either uploaded by
users to Digs, or selected manually or electronically by
Zillow. Zillow then tags the photos to make them
searchable. Of course, tagging makes it possible for a user’s
keyword search to produce relevant results. Zillow refers to
these tagged photos as “searchable images” or components
of the “searchable set.” VHT’s 3,921 photos are in the
searchable set.
Zillow contends that Digs is effectively a search engine,
which makes its use of VHT’s photos transformative, and
therefore fair use. VHT responds that this is not fair use
because Digs is not a search engine and the tagging for
searchable functionality is not transformative. Dueling
“search engine” characterizations do not resolve fair use
here. Instead, we step back and assess the question
holistically, as we have been instructed to do by the statute
and the Supreme Court. We consider the reality of what is
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happening rather than resorting to labels. To do that, it is
helpful to recount the history of the search engine cases.
b. Evolution of Search Engine Cases
Over the past two decades, search engines have emerged
as a significant technology that may qualify as a
transformative fair use, making images and information that
would otherwise be protected by copyright searchable on the
web. See Amazon, 508 F.3d at 1166–67; Kelly, 336 F.3d at
818–22. In assessing fair use in the context of search
engines, courts have relied heavily on the first fair use factor,
and in particular “whether and to what extent the new work
is transformative.” Campbell, 510 U.S. at 579 (citation and
quotation omitted); see also Amazon, 508 F.3d at 1164
(explaining the Kelly court relied “primarily” on the first fair
use factor when conducting its analysis); Authors Guild v.
Google, Inc., 804 F.3d 202, 220–221, 223 (2d Cir. 2015)
(offering a relatively abbreviated consideration of the
remaining three fair use factors, all of which were informed
by its analysis of the first factor).
In an early opinion applying fair use principles in the
digital age, we held that the now-defunct search engine
Arriba’s creation and use of thumbnail versions of a
professional photographer’s copyrighted images was fair use
because the “smaller, lower-resolution images . . . served an
entirely different function than [the] original images.” Kelly,
336 F.3d at 815, 818. The original images served an artistic
or aesthetic purpose. Id. at 819. By contrast, the thumbnail
images, which were provided in response to a user’s search
query, were incorporated into the search engine’s overall
function “to help index and improve access to images on the
internet and their related web sites.” Id. at 818. Investing
the images with a new purpose made Arriba’s use
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transformative, not superseding. Indeed, the thumbnail
versions could not supersede the original use because the
thumbnails were grainy and low-resolution when enlarged.
Id. Additionally, Arriba’s use of the thumbnail images
“promote[d] the goals of the Copyright Act and the fair use
exception” because they “benefit[ed] the public by
enhancing information-gathering techniques on the
internet.” Id. at 820. Just as Campbell had drawn out the
principle of transformation from the first statutory factor, we
drew out the principle of public benefit.
Building on our reasoning in Kelly, in Amazon we held
that Google’s use of thumbnail images in its search engine
is “highly transformative” and thus fair use. 508 F.3d at
1163–65. As in Kelly, we concluded that “a search engine
provides social benefit by incorporating an original work
into a new work, namely, an electronic reference tool.” Id.
at 1165. On a scale much greater than the search engine at
issue in Kelly, Google “improve[s] access to images on the
internet and their related web sites” by “index[ing]” the
internet and linking to the original source image generated
in the search results. Kelly, 336 F.3d at 815–16, 818. By
using the thumbnail images in service of the search engine,
Google “transforms the image,” which might have been
created for an “entertainment, aesthetic, or informative
function,” “into a pointer directing a user to a source of
information.” Amazon, 508 F.3d at 1165. As a result of the
new function that the image serves, Google’s use of the
entire image in its search engine results “does not diminish
the transformative nature of [its] use.” Id. And, further
developing the public benefit principle from Kelly, we
emphasized that Google’s search engine both “promotes the
purposes of copyright and serves the interests of the public,”
which significantly outweighed the superseding or
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commercial uses of the search engine, and strongly
supported finding fair use. Id. at 1166.
More recently, the Second Circuit considered whether
fair use protected the Google Books search engine, which
employs digital, machine-readable copies of millions of
copyright-protected books scanned by Google. Authors
Guild, 804 F.3d at 207–08. 9 The Google Books search
engine enables a full text search, which makes possible
searching for a specific term, and then provides “snippets,”
or a part of a page, for users to read. Id. at 208–09, 216–17.
The court held that both functions involve a “highly
transformative purpose of identifying books of interest to the
searcher.” Id. at 218. The search function “augments public
knowledge by making available information about
Plaintiffs’ books without providing the public with a
substantial substitute.” Id. at 207. And the search engine
makes possible a new type of research known as “text
mining” or “data mining,” whereby users can search across
the corpus of books to determine the frequency of specified
terms across time. Id. at 209, 217. Additionally, the
“snippet” view provides context for users to assess if a book
is relevant to them, without providing so much context as to
supersede the original. Id. at 218. To boot, Google often
provides a link to a page where the entire book can be found
at a library or purchased. Id. at 209. Concluding that
Google’s commercial motivation did not significantly
outweigh these transformative uses, the court held that the
first factor strongly supported a finding of fair use. Id. at
219.

9

The Google Books search engine also featured millions of public
domain texts. For obvious reasons, fair use was not at issue with those
works.
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What we divine from these cases is that the label “search
engine” is not a talismanic term that serves as an on-off
switch as to fair use. Rather, these cases teach the
importance of considering the details and function of a
website’s operation in making a fair use determination. We
now examine Digs with those lessons in mind.
c. Application of Fair Use Principles
As noted, the first factor assesses the character of the use,
including whether it is commercial in nature, and, critically,
whether it is “transformative.” There is no dispute that
Zillow’s use is for commercial purposes, a factor we cannot
ignore. To determine if that use is transformative, we
consider whether and to what extent it “adds something new,
with a further purpose or different character, altering the first
with new expression, meaning, or message[.]” Campbell,
510 U.S. at 579. Though we agree that Digs is a type of
search engine because it offers searchable functionality, it is
qualitatively different than Google and other open-universe
search engines, as well as different than the Google Books
search engine.
Most simply, a search engine is a software program that
enables information retrieval by helping users find
information through the use of keyword queries. But not all
search engines are created equal. The search engines
commonly used for day-to-day research are internet-wide
search engines, like Google, Yahoo, or Bing. These search
engines are programs powered by algorithms that search or
“crawl” the web. A search engine like Google then indexes
websites, stores them on a database, and runs users’ search
queries against it. Search results are typically a mix of
images and text, which include hyperlinks to sources of that
content elsewhere on the web. Amazon, 508 F.3d at 1155.
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Unlike the internet-wide search engines considered in
Amazon and Kelly, Digs is a closed-universe search engine
that does not “crawl” the web. Users can run searches on the
“searchable set” of images within Digs’ walled garden,
which includes VHT photos. The search results do not direct
users to the original sources of the photos, such as VHT’s
website. Rather, they link to other pages within Zillow’s
website and, in some cases, to third-party merchants that sell
items similar to those featured in the photo.
That Digs makes these images searchable does not
fundamentally change their original purpose when produced
by VHT: to artfully depict rooms and properties.
Additionally, Digs displays the entire VHT image, not
merely a thumbnail. Unlike in Amazon, the new image does
not serve a “different function” than the old one. Amazon,
508 F.3d at 1165. Zillow’s use preserves the photos’
“inherent character.” Monge, 688 F.3d at 1176. And Zillow
“simply supersed[es] [VHT’s] purpose” in creating the
images in the first place. Kelly, 336 F.3d at 819–20; see
Harper & Row Publishers, Inc. v. Nation Enters., 471 U.S.
539, 550–51 (1985) (holding that if a new work
“supersede[s] the use of the original,” it is probably not a fair
use).
Comparing Digs to the Google Books search engine
further drives home this analysis. We agree with the Second
Circuit’s observation that the copyright dispute over the
Google Books search engine “tests the boundaries of fair
use.” Authors Guild, 804 F.3d at 206. We conclude that
Digs goes one step further—and crosses the line.
Like Digs, the Google Books search engine operates on
a closed database comprised of complete digital copies of
original works. Id. at 217. But the similarities end there.
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The Google Books project makes it possible to search books
for “identifying information instantaneously supplied [that]
would otherwise not be obtainable in lifetimes of searching.”
Id. at 209. With this broad purpose in mind, the court
rightfully observed that this system “augments public
knowledge.” Id. at 207. This rationale bears no comparison
to Digs.
Nor is the limited transformation present on Digs
remotely comparable to the unprecedented text mining, word
pattern, frequency of use, and other statistical analyses made
possible for the first time by Google Books. Google Books
search results provide “[a] brief description of each book,
entitled ‘About the Book,’” as well as, for some books, links
for borrowing or purchasing the book. Id. at 209.
Significantly, a Google Books search produces only a
“snippet” of the book, and sometimes it “disables snippet
view entirely.” Id. at 210. At the request of a rights holder,
Google “will exclude any book altogether from snippet
view.” Id.
These features, in conjunction with other creative aspects
of Google Books, result in a categorically more
transformative use than Zillow’s simple tagging and query
system that displays full-size copyrighted images serving the
same purpose as the originals, with no option to opt out of
the display, and with few, if any, transformative qualities.
Any transformation by Zillow pales in comparison to the
uses upheld in prior search engine cases. Such use also does
nothing to further the use of copyrighted works for the
socially valuable purposes identified in the Copyright Act
itself, like “criticism, comment, news reporting,
teaching . . . , scholarship, or research.” 17 U.S.C. § 107;
see also 4 NIMMER ON COPYRIGHT § 13.05[A]. The lack of
transformation is especially significant because, as Kelly
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teaches, “[t]he more transformative the new work, the less
important the other factors, including commercialism,
become.” 336 F.3d at 818 (citing Campbell, 510 U.S. at
579). If, as the Second Circuit suggested, Google’s use
“tests the boundaries of fair use,” Zillow’s efforts push Digs
into the outer space of fair use. Authors Guild, 804 F.3d at
206. So while Google Books may inch across the boundary
of fair use, Zillow’s use does not approach the line.
Our decisions in Amazon and Kelly provide a roadmap
for analyzing the second factor, which focuses on the nature
of the copyrighted work. In those cases, we held that
photographers’ images are creative, especially when they are
created for public viewing. Amazon, 508 F.3d at 1167;
Kelly, 336 F.3d at 820. “Works that are creative in nature
are ‘closer to the core of intended copyright protection’ than
are more fact-based works.” Napster, 239 F.3d at 1016
(quoting Campbell, 510 U.S. at 586).
So too here. VHT’s photos are aesthetically and
creatively shot and edited by professional photographers.
That Zillow’s curators select the most creative photos for the
Digs searchable set underscores the creative nature of the
works. But, as the district court properly noted, this factor
operates “with less force” in favor of VHT because the
photos had already been published on the Listing Platform.
See Kelly, 336 F.3d at 820 (“The fact that a work is published
or unpublished also is a critical element of its nature.
Published works are more likely to qualify as fair use
because the first appearance of the artist’s expression has
already occurred.”). Ultimately, this factor only slightly
favors VHT, further cutting against finding fair use.
The third factor evaluates the amount and substantiality
of the copyrighted work that was used. “[C]opying an entire
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work militates against a finding of fair use.” Worldwide
Church of God v. Phila. Church of God, Inc., 227 F.3d 1110,
1118 (9th Cir. 2000) (quotation and citation omitted).
However, this analysis is informed by the “purpose of the
copying.” Campbell, 510 U.S. at 586. In that spirit, we have
found that copying full works qualifies as fair use where “[i]t
was necessary . . . to copy the entire image to allow users to
recognize the image and decide whether to pursue more
information about the image or the originating web site.”
Kelly, 336 F.2d at 821. In contrast to Amazon and Kelly,
nothing justifies Zillow’s full copy display of VHT’s photos
on Digs.
Finally, the fourth factor considers “the effect of the use
upon the potential market for or value of the copyrighted
work.” 17 U.S.C. § 107(4). To defeat a fair use defense,
“one need only show that if the challenged use should
become widespread, it would adversely affect the potential
market for the copyrighted work.” Harper & Row
Publishers, 471 U.S. at 568 (citation and quotation omitted).
Although VHT had licensed only a handful of photos for
secondary uses (and none on a searchable database), that
market was more than “hypothetical.” See Amazon, 508
F.3d at 1168. Significantly, VHT was “actively exploring”
the market for licensing its photos to home design websites
like Digs—including with Zillow itself. This factor favors
VHT.
Taken together, the nature of Zillow’s use, when
integrated with the four factors, cuts against finding fair use
by Zillow. We affirm the district court’s grant of summary
judgment to VHT with respect to fair use.

(35 of 1356)
Case: 17-35587, 03/15/2019, ID: 11228746, DktEntry: 88-1, Page 35 of 46

VHT, INC. V. ZILLOW GROUP

35

II. Secondary Infringement—Digs
Turning to VHT’s claim for secondary infringement, the
district court correctly concluded that Zillow did not
secondarily infringe VHT’s exclusive rights in the 28,125
photos used on Digs, aside from 114 images created on Digs
after VHT specifically identified them, which are not on
appeal. As noted before with regard to the district court’s
ruling on direct infringement, “we apply the same standard
used by the district court in evaluating the jury’s verdict” and
uphold the verdict unless “the evidence permits only one
reasonable conclusion, and that conclusion is contrary to the
jury’s verdict.” Wallace, 479 F.3d at 624; Fed. R. Civ. P.
50(a). The jury’s verdict here did not meet this standard.
We affirm the district court’s grant of Zillow’s motion for
judgment notwithstanding the verdict with respect to
secondary infringement, both contributory and vicarious
infringement.
A. Contributory Liability
Contributory liability requires that a party “(1) has
knowledge of another’s infringement and (2) either
(a) materially contributes to or (b) induces that
infringement.” Perfect 10, Inc. v. Visa Int’l Serv., Ass’n, 494
F.3d 788, 795 (9th Cir. 2007). Zillow’s actions do not satisfy
the second prong—material contribution or inducement—so
we do not address the first prong. See Giganews, 847 F.3d
at 671.
In Giganews, we outlined the means of material
contribution to infringement:
In the online context, . . . a “computer system
operator” is liable under a material
contribution theory of infringement “if it has
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actual knowledge that specific infringing
material is available using its system, and can
take simple measures to prevent further
damage to copyrighted works, yet continues
to provide access to infringing works.”

Id. at 671 (quoting Amazon, 508 F.3d at 1172); see also
Ellison v. Robertson, 357 F.3d 1072, 1078 (9th Cir. 2004)
(applying this standard in the online context); Napster, 239
F.3d at 1022 (same); Religious Tech. Ctr. v. Netcom On-Line
Comm’n Servs., Inc., 907 F. Supp. 1361, 1375 (N.D. Cal.
1995) (same). There is insufficient evidence to support the
contributory infringement verdict under the “simple
measures” standard.
VHT’s position that “the jury could have reasonably
decided that Zillow in fact had the means to identify and
remove” the allegedly infringing images that VHT identified
by property address, as opposed to their website designation
or Uniform Resource Locator (“URL”), fails. Zillow
testified throughout trial that, in order to systematically or
swiftly take down a large number of photos, it required the
Zillow Image ID–a number that is in the URL for each
image. This stands to reason, because “Zillow receives
multiple copies of the same photograph, depicting the same
property, with the same listing agent, from different feeds.”
Merely identifying the physical property address in no way
identified the proper feed or the correct photo. Thus, Zillow
did not have appropriately “specific” information necessary
to take “simple measures” to remedy the violation.
VHT’s argument that Zillow is liable for failing to ask
for the URLs of the allegedly infringing photos also fails.
Asking for the URLs was not Zillow’s duty under the
contributory liability standard: Zillow must have “actual
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knowledge that specific infringing material is available using
its system.” Amazon, 508 F.3d at 1172 (citation and
quotation omitted). Zillow first reasonably asked to see the
licenses between VHT and the feed providers; otherwise,
Zillow could not assess ownership and rights in the
undefined images. That Zillow did not proactively request a
list of URLs before VHT filed suit does not make Zillow
contributorily liable.
Additionally, Zillow’s failure to systematically use
watermarking technology does not show there was a “simple
measure” available that it failed to use. Even assuming there
were “reasonable and feasible means” for Zillow to employ
watermark detection technology, in practice VHT rarely
watermarked its photos. See Giganews, 847 F.3d at 672
(citation and quotation omitted).
Nor did Zillow induce infringement. Inducement
liability requires evidence of “active steps . . . taken to
encourage direct infringement.” Metro-Goldwyn-Mayer
Studios Inc. v. Grokster, Ltd., 545 U.S. 913, 936 (2005)
(citation and quotation omitted)). Evidence of active steps
includes “advertising an infringing use or instructing how to
engage in an infringing use,” because such evidence
“show[s] an affirmative intent that the product be used to
infringe.” Id.; see also Columbia Pictures Industries, Inc. v.
Fung, 710 F.3d 1020, 1032 (9th Cir. 2013) (inducement
liability requires “an object of promoting [the product’s] use
to infringe copyright”).
The “improper object” of
infringement “must be plain and must be affirmatively
communicated through words or actions[.]” Fung, 710 F.3d
at 1034.
In view of the evidence, “no reasonable juror could
conclude [Zillow] distributed its product with the object of
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promoting its use to infringe copyright.” Giganews, 847
F.3d at 672 (quotation and citation omitted). For example,
Zillow’s generally applicable tools and messages for users
to save more photos from the Listing Platform to Digs does
not “promote[] the use of [Digs] specifically to infringe
copyrights.” Amazon, 508 F.3d at 1170 n.11. Nor does
evidence that Zillow sometimes makes mistakes about the
display rights in a feed plainly communicate an improper
object of infringement. Zillow corrects these inadvertent
errors when it learns of them. Because a “failure to take
affirmative steps to prevent infringement” alone cannot
trigger inducement liability, the inducement claim is a
particularly poor fit for Zillow’s real estate and home design
websites, which have “substantial noninfringing uses.”
Grokster, 545 U.S. at 939 n.12.
B. Vicarious Liability
Neither does the vicarious liability theory fit the Zillow
platform. To prevail on a vicarious liability claim, “[VHT]
must prove ‘[Zillow] has (1) the right and ability to supervise
the infringing conduct and (2) a direct financial interest in
the infringing activity.’” Giganews, 847 F.3d at 673
(quoting Visa, 494 F.3d at 802). The first element requires
“both a legal right to stop or limit the directly infringing
conduct, as well as the practical ability to do so.” Amazon,
508 F.3d at 1173. VHT’s vicarious infringement argument
fails because, as the district court found, “Zillow ‘lack[ed]
the practical ability to police’ its users’ infringing conduct”
on Digs.
As discussed with respect to contributory infringement,
there was insufficient evidence that Zillow had the technical
ability to screen out or identify infringing VHT photos
among the many photos that users saved or uploaded daily
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to Digs. Regardless, such allegations do not fall under the
vicarious liability rubric: Zillow’s “failure to change its
operations to avoid assisting [users] to distribute . . .
infringing content . . . is not the same as declining to exercise
a right and ability to make [third parties] stop their direct
infringement.” Amazon, 508 F.3d at 1175.
Our conclusion is consistent with earlier dicta that “the
vicarious liability standard applied in Napster can be met by
merely having the general ability to locate infringing
material and terminate users’ access.” UMG Recordings,
Inc. v. Shelter Capital Partners LLC, 718 F.3d 1006, 1030
(9th Cir. 2013) (emphasis added). Once VHT photos were
uploaded to the Listing Platform with appropriate
certification of rights, ferreting out claimed infringement
through use on Digs was beyond hunting for a needle in a
haystack. As the district court concluded, “the trial record
lacks substantial evidence of a practical ability to limit direct
infringement for the same reasons it lacks substantial
evidence of simple measures to remove infringing material.”
And linking a claimed infringement to a feed provider was
even more of an impossibility.
We affirm the district court’s judgment notwithstanding
the verdict concluding that substantial evidence did not
support the claim that Zillow secondarily infringed VHT’s
exclusive rights in its photos.
III. Damages
A. Compilation
The size of the damages award hinges on whether VHT’s
photos used on Digs are part of a “compilation” or if they are
individual photos. This distinction makes a difference. If
the VHT photo database is a “compilation,” and therefore
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one “work” for the purposes of the Copyright Act, then VHT
would be limited to a single award of statutory damages for
Zillow’s use of thousands of photos on Digs. 17 U.S.C.
§ 504(c)(1). But if the database is not a compilation, then
VHT could seek damages for each photo that Zillow used.
In lieu of actual damages, a copyright holder may elect
to receive statutory damages under the Copyright Act. 17
U.S.C. § 504(c)(1). VHT did so. The Act provides for “an
award of statutory damages for all infringements involved in
the action, with respect to any one work . . . in a sum of not
less than $750 or more than $30,000.” Id. This provision
ties statutory damages to the term “work,” which is
undefined, except in a circular manner: copyright law
protects “original works of authorship.” 17 U.S.C. § 102(a).
Fortunately, there is a definition of compilation: “a work
formed by the collection and assembling of preexisting
materials or of data that are selected, coordinated, or
arranged in such a way that the resulting work as a whole
constitutes an original work of authorship.” 17 U.S.C.
§ 101. For purposes of statutory damages, “all the parts of a
compilation
. . . constitute one work.” 17 U.S.C.
§ 504(c)(1). “The question of whether a work constitutes a
‘compilation’ for the purposes of statutory damages pursuant
to Section 504(c)(1) of the Copyright Act is a mixed question
of law and fact.” Bryant v. Media Right Prods., Inc., 603
F.3d 135, 140 (2d Cir. 2010).
Whether various VHT photo collections comprise one or
more compilations is a threshold damages question. Before
trial, Zillow asked for a legal determination on the
compilation issue. That motion was denied. However, the
district court did not make an explicit determination about
compilation and the specifics of compilation were not put
before the jury. In fairness to the district court, we might
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infer from the transcript that there was an implicit
determination as to whether VHT’s photos are part of a
compilation, but we are left in doubt. Instead, the jury was
instructed that “[e]ach VHT Photo that has independent
economic value constitutes a separate work.” On the verdict
form, the jury was asked which “photographs have
independent economic value.”
The notion of “independent economic value” derives not
from the statute, but from case law. In the Ninth Circuit, the
question of whether something—like a photo, television
episode, or so forth—has “independent economic value”
informs our analysis of whether the photo or episode is a
work, though it is not a dispositive factor. See Columbia
Pictures Television, Inc. v. Krypton Broad. of Birmingham,
Inc., 259 F.3d 1186, 1193 (9th Cir. 2001). But consideration
of the independent economic value factor does not answer
the question whether something is a compilation. That
question remains unanswered here.
On appeal, the parties have polar opposite views on
whether there was a compilation (Zillow’s position) or
whether each photo is entitled to a separate damages award
(VHT’s position). VHT registered thousands of photos as
compilations. But the Copyright Office warns that such a
registration “may” limit the copyright holder “to claim only
one award of statutory damages in an infringement action,
even if the defendant infringed all of the component works
covered by the registration.” U.S. COPYRIGHT OFFICE,
COMPENDIUM OF U.S. COPYRIGHT OFFICE PRACTICES
§ 1104.5 (Sept. 2017), https://www.copyright.gov/comp3/
docs/compendium.pdf. Though the registration label is not
controlling, it may be considered by the court when
assessing whether a work is a compilation. See Yellow
Pages Photos, Inc. v. Ziplocal, LP, 795 F.3d 1255, 1277
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(11th Cir. 2015) (“Although the manner of copyright
registration is not dispositive of the works issue, this Court
has previously considered it to be at least a relevant factor.”).
Ultimately, what counts is the statutory definition.
Because there were at least ten different copyright
registrations, thousands of photos, and no explicit
determination on compilation, we decline to sort out the
compilation issue on appeal. We remand to the district court
for further proceedings as to whether the VHT photos
remaining at issue were a compilation.
B. Willfulness
The jury found that Zillow willfully infringed exclusive
rights to 3,373 searchable VHT photos that were eligible for
statutory damages. The district court largely upheld the
willfulness finding in its post-trial motions order. However,
the court granted Zillow judgment notwithstanding the
verdict on 673 images that were not displayed, so the court’s
final willfulness judgment applied to 2,700 searchable
photos on Digs.
To uphold a jury’s willfulness finding, there must be
substantial evidence “(1) that the [the infringing party] was
actually aware of the infringing activity, or (2) that the
[infringing party’s] actions were the result of reckless
disregard for, or willful blindness to, the copyright holder’s
rights.” Unicolors, 853 F.3d at 991 (citation and quotation
omitted). Under the second prong, willful blindness requires
that the infringing party “(1) subjectively believed that
infringement was likely occurring on their networks and that
they (2) took deliberate actions to avoid learning about the
infringement.” Luvdarts, LLC v. AT&T Mobility, LLC, 710
F.3d 1068, 1073 (9th Cir. 2013). Reckless disregard can be
demonstrated, for example, when a party “refus[es], as a
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matter of policy, to even investigate or attempt to determine
whether particular [photos] are subject to copyright
protections.” Unicolors, 853 F.3d at 992. A finding of
willfulness has significant financial consequences—the jury
may increase damages up to $150,000 per violation. See 17
U.S.C. § 504(c)(2).
As noted with respect to infringement, we do not take
lightly the decision to reverse a jury verdict, nor do we
cavalierly set aside the district court’s thoughtful analysis.
But here, we are compelled to disagree with both because
substantial evidence does not support willfulness as to the
2,700 photos.
The test for willfulness is in the alternative: either actual
notice or recklessness shown by reckless disregard or
turning a blind eye to infringement. We turn first to actual
notice. That VHT provided Zillow with minimal notice of
infringement does not itself establish that any subsequent
infringement was willful. Rather, “[c]ontinued use of a work
even after one has been notified of his or her alleged
infringement does not constitute willfulness so long as one
believes reasonably, and in good faith, that he or she is not
infringing.” Evergreen Safety Council v. RSA Network Inc.,
697 F.3d 1221, 1228 (9th Cir. 2012); see also Danjaq LLC
v. Sony Corp., 263 F.3d 942, 959 (9th Cir. 2001) (“It would
seem to follow that one who has been notified that his
conduct constitutes copyright infringement, but who
reasonably and in good faith believes the contrary, is not
‘willful’ for these purposes.”) (quoting 4 NIMMER ON
COPYRIGHT § 14.04[B][3]).
Such is the case here. Zillow’s agreements with its feed
providers grant it an express license to use, copy, distribute,
publicly display, and create derivative works for each photo,
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and the agreements include unambiguous representations by
the feed providers that they have the authority to assign such
rights. Zillow developed procedures to identify ex ante the
scope of its license for each uploaded photo and employed
automated protocols to manage the use of each photo
consistent with its evergreen or deciduous designation. At
no point during their year of communications prior to
issuance of the notice letter did VHT raise the specter of
infringement. Notably, VHT’s eventual notice was minimal:
one letter with a list of allegedly infringing photos,
designated by residential street address, not web address.
The notion that Zillow failed to take appropriate
responsive measures after receiving this notice is belied by
the record. Zillow immediately requested information to
confirm VHT’s copyright ownership and cross-reference the
photos with licensing information.
VHT was not
forthcoming with that information. Rather, in response,
VHT offered merely an unsigned form contract. Instead of
providing helpful information, VHT then filed suit. Given
the limited information provided by VHT, Zillow could not
reasonably be expected to have promptly and unilaterally
removed each flagged photo. As the district court noted,
VHT failed to demonstrate there were simple measures
available for the removal of infringing photos or that Zillow
had any “practical ability to independently identify
infringing images.”
Thus, we are compelled to conclude that substantial
evidence does not show Zillow was “actually aware” of its
infringing activity. See Evergreen Safety Council, 697 F.3d
at 1228. Zillow’s belief that feed providers had properly
licensed its uses and that its system effectively respected
those rights was reasonable. And, as the district court
observed, “[t]he record suggests no reason to conclude that
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Zillow maintained that position in bad faith, and Zillow’s
non-infringement contention proved accurate as to most of
the images at issue in this lawsuit.”
We reach the same conclusion as to whether Zillow
recklessly disregarded or willfully blinded itself to its
infringement. In reaching an opposite conclusion, the
district court observed that Zillow did not “perform[] further
investigation into the rights each [feed provider] possesses,”
nor did it “t[ake] responsive measures to obtain further
information” after VHT provided the minimal notice of
potential infringement. That conclusion is at odds with the
evidence, for the reasons outlined above.
VHT’s argument that Zillow, a sophisticated business
with a robust legal team, should have known that its feed
provider license agreements were invalid is unavailing.
VHT argues that when Zillow saw the non-exclusive grant
of rights in VHT’s unsigned form contract, showing that the
feed providers did not have a right to sublicense, Zillow
should have known the licenses were invalid. Despite
requests for such information, Zillow did not have access to
VHT’s executed licenses with the feed providers who
furnished VHT’s photos to Zillow. Access to a blank form
contract (that the district court earlier found ambiguous as a
matter of law) is not enough. We conclude that substantial
evidence does not show Zillow was “reckless or willfully
blind” as to its infringement. We reverse the district court
and vacate the jury’s finding of willful infringement.
IV. Conclusion
We affirm the district court’s summary judgment in
favor of Zillow on direct infringement of the Listing
Platform photos. With respect to direct liability on the Digs
photos, we affirm the district court’s grant of judgment
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notwithstanding the verdict on the 22,109 non-displayed
photos and the 2,093 displayed but not searchable photos.
We uphold summary judgment in favor of VHT on the 3,921
displayed, searchable photos.
We affirm the district court’s judgment notwithstanding
the verdict on secondary liability, both contributory and
vicarious, on the Digs photos.
We reverse the district court’s denial of judgment
notwithstanding the verdict on the issue of willfulness and
vacate the jury’s finding on willfulness.
We remand consideration of the compilation issue to the
district court.
Affirmed in part, reversed in part and remanded.
Each party shall pay its own costs on appeal.
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February 22, 2016
Dear Chairman Goodlatte and Ranking Member Conyers:
On behalf of the United States Copyright Office, I am pleased to deliver this Report to the
House Committee on the Judiciary. The Report, titled The Making Available Right in the
United States: A Report of the Register of Copyrights, examines the application of the making
available right under U.S. law. Former Ranking Member of the Subcommittee on Courts,
IntellectuaJ Property & the Internet, Melvin L. Watt, requested the Report in a letter dated
December 19, 2013.
This is the first time the Copyright Office has reviewed the making available right
comprehensively since the United States ratified and implemented the WIPO Internet
Treaties nearly twenty years ago. The Report analyzes both domestic and foreign
developments, taking into account varied judicial decisions, legislative history, and Treaty
documentation. It does not address emerging technologies, however, or make predictions
about future fact patterns. In producing the Report, the Office solicited and incorporated
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guidance at this time, beyond the analyses of this Report, we have briefly outlined possible
legislative approaches that could be considered.
Respectfu Uy,

Maria A. PaJlante
Register of Copyrights and Director
U.S. Copyright Office
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U.S. House of Representatives, Committee on the Judiciary
2138 Rayburn House Office Building
Washington, DC 20515
The Hon. John Conyers, Jr., Ranking Member
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2138 Rayburn House Office Building
Washington, DC 20515
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EXECUTIVEȱSUMMARYȱ
ȱ
Inȱtheȱdigitalȱage,ȱfewȱquestionsȱareȱasȱcentralȱtoȱcopyrightȱjurisprudenceȱasȱwhetherȱandȱ
howȱtheȱcreativeȱworksȱofȱauthorsȱmayȱbeȱaccessedȱandȱdisseminatedȱonȱtheȱInternet.ȱȱTheseȱ
issuesȱfrequentlyȱturnȱuponȱtheȱapplicationȱofȱnationalȱcopyrightȱlawsȱtoȱnewȱorȱimprovedȱ
technologiesȱandȱemergingȱbusinessȱmodels.ȱȱAsȱdiscussedȱinȱthisȱReport,ȱhowever,ȱnationalȱ
copyrightȱlawsȱdoȱnotȱoperateȱinȱaȱvacuum.ȱȱRather,ȱtheyȱreflectȱtheȱbindingȱprovisionsȱofȱtreatiesȱ
andȱotherȱintergovernmentalȱagreementsȱthatȱareȱessentialȱtoȱmodernȱcommerce.ȱȱȱ
ȱInȱtheȱearlyȱdaysȱofȱtheȱdigitalȱeconomy,ȱmemberȱstatesȱofȱtheȱWorldȱIntellectualȱPropertyȱ
Organizationȱ(“WIPO”),ȱincludingȱtheȱUnitedȱStates,ȱmetȱinȱGeneva,ȱSwitzerlandȱtoȱupdateȱtheȱ
internationalȱcopyrightȱframework.ȱȱInȱ1996,ȱtheyȱcompletedȱaȱpairȱofȱtreaties,ȱwidelyȱregardedȱasȱ
balancedȱandȱforwardȱthinking,ȱtogetherȱreferredȱtoȱasȱtheȱWIPOȱInternetȱTreaties.ȱȱAmongȱotherȱ
achievements,ȱtheȱTreatiesȱaffirmedȱtheȱoperationȱofȱexclusiveȱrightsȱinȱtheȱonlineȱenvironment,ȱ
includingȱtheȱprerogativeȱofȱauthorsȱtoȱauthorizeȱ“theȱmakingȱavailableȱtoȱtheȱpublicȱofȱworksȱinȱ
suchȱaȱwayȱthatȱmembersȱofȱtheȱpublicȱmayȱaccessȱtheseȱworksȱfromȱaȱplaceȱandȱatȱaȱtimeȱ
individuallyȱchosenȱbyȱthem.”1ȱȱȱ
Inȱcraftingȱtheȱmakingȱavailableȱright,ȱtheȱtreatyȱpartiesȱanticipatedȱtheȱimpactȱofȱ
continuingȱtechnologicalȱadvancement,ȱandȱworkedȱtoȱcreateȱlanguageȱthatȱwouldȱbeȱbothȱ
Inc.
effectiveȱforȱcopyrightȱownersȱandȱadaptableȱtoȱfutureȱfactȱpatterns.ȱȱForȱexample,ȱtheȱmakingȱ
,
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availableȱrightȱisȱtechnologyȱneutral.ȱȱThisȱmeansȱthatȱitȱcoversȱallȱformatsȱinȱwhichȱaȱworkȱmayȱ
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beȱdigitallyȱcommunicated,ȱincludingȱdownloads,ȱstreams,ȱandȱanyȱotherȱexistingȱorȱfutureȬ
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ratherȱthanȱreceipt. ȱȱThisȱensuresȱthatȱaȱcopyrightȱownerȱcanȱestablishȱanȱinfringementȱclaimȱby,ȱ
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o. 1 ȱ
N
ȱWIPOȱCopyrightȱTreatyȱart.ȱ8,ȱDec.ȱ20,ȱ1996,ȱ36ȱI.L.M.ȱ65ȱ(1997)ȱ(“WCT”);ȱseeȱalsoȱWIPOȱPerformancesȱandȱ
1

PhonogramsȱTreatyȱarts.ȱ10,ȱ14,ȱDec.ȱ20,ȱ1996,ȱ36ȱI.L.M.ȱ76ȱ(1997)ȱ(“WPPT”).ȱ
ȱSeeȱJaneȱC.ȱGinsburg,ȱCommentsȱSubmittedȱinȱResponseȱtoȱU.S.ȱCopyrightȱOffice’sȱFeb.ȱ25,ȱ2014ȱNoticeȱofȱInquiryȱatȱ2ȱ
(Apr.ȱ7,ȱ2014)ȱ(“GinsburgȱInitialȱComments”)ȱ(notingȱthatȱWCTȱArticleȱ8ȱ“isȱdesignedlyȱ‘technologyȱneutral’ȱinȱorderȱtoȱ
avoidȱobsolescence”ȱandȱthatȱ“itȱdoesȱnotȱmatterȱwhetherȱtheȱmemberȱofȱtheȱpublicȱobtainsȱaccessȱtoȱtheȱworkȱviaȱaȱ
realȬtimeȱ‘stream’ȱorȱviaȱtheȱdeliveryȱtoȱherȱcomputerȱorȱotherȱdeviceȱofȱaȱdigitalȱcopyȱthatȱsheȱsubsequentlyȱ‘opens’ȱinȱ
orderȱtoȱseeȱorȱhearȱtheȱwork”).ȱȱAsȱusedȱinȱthisȱReport,ȱaȱdownloadȱisȱ“aȱtransmissionȱofȱanȱelectronicȱfileȱcontainingȱaȱ
digitalȱcopyȱofȱaȱ.ȱ.ȱ.ȱworkȱthatȱisȱsentȱfromȱanȱonȬlineȱserverȱtoȱaȱlocalȱhardȱdrive,”ȱresultingȱinȱtheȱcreationȱofȱaȱcopyȱofȱ
theȱfileȱatȱtheȱlatterȱlocation.ȱȱUnitedȱStatesȱv.ȱAm.ȱSoc’yȱofȱComposers,ȱAuthorsȱ&ȱPublishers,ȱ627ȱF.3dȱ64,ȱ69ȱ(2dȱCir.ȱ2010)ȱ
(“ASCAP”).ȱȱAȱstreamȱisȱanȱonlineȱtransmissionȱthatȱrendersȱaȱworkȱperceptibleȱbyȱtheȱrecipientȱ“asȱitȱisȱreceivedȱbyȱtheȱ
clientȬcomputer’sȱtemporaryȱmemory.”ȱȱId.ȱatȱ74.ȱ
2

3ȱSeeȱWIPO,ȱDiplomaticȱConferenceȱonȱCertainȱCopyrightȱandȱNeighboringȱRightsȱQuestions,ȱGeneva,ȱDec.ȱ2–20,ȱ1996,ȱ
BasicȱProposalȱforȱtheȱSubstantiveȱProvisionsȱofȱtheȱTreatyȱonȱCertainȱQuestionsȱConcerningȱtheȱProtectionȱofȱLiteraryȱandȱ
ArtisticȱWorksȱtoȱBeȱConsideredȱbyȱtheȱDiplomaticȱConference,ȱ¶ȱ10.10,ȱatȱ44,ȱWIPOȱDoc.ȱCRNR/DC/4ȱ(Aug.ȱ30,ȱ1996)ȱ
(“WIPOȱBasicȱProposal”),ȱavailableȱatȱhttp://www.wipo.int/edocs/mdocs/diplconf/en/crnr_dc/crnr_dc_4.pdfȱ(“Theȱ
relevantȱactȱisȱtheȱmakingȱavailableȱofȱtheȱworkȱbyȱprovidingȱaccessȱtoȱit.”);ȱseeȱalsoȱINTERNETȱPOLICYȱTASKȱFORCE,ȱU.S.ȱ
DEP’TȱOFȱCOMMERCE,ȱCOPYRIGHTȱPOLICY,ȱCREATIVITY,ȱANDȱINNOVATIONȱINȱTHEȱDIGITALȱECONOMYȱ15ȱ(2013)ȱ(“GREENȱ
PAPER”),ȱavailableȱatȱhttp://www.uspto.gov/news/publications/copyrightgreenpaper.pdfȱ(“Inȱcountriesȱwhereȱtheȱ
‘makingȱavailable’ȱrightȱhasȱbeenȱexplicitlyȱadopted,ȱitȱhasȱbeenȱinterpretedȱtoȱcoverȱtheȱplacementȱofȱaȱworkȱonȱtheȱ
Internetȱwhereȱitȱcanȱbeȱaccessedȱbyȱindividualȱmembersȱofȱtheȱpublic.”).ȱ
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forȱexample,ȱshowingȱthatȱtheȱdefendantȱuploadedȱaȱcopyrightedȱworkȱtoȱaȱpubliclyȱaccessibleȱ
fileȱsharingȱnetworkȱwithoutȱauthorization.ȱȱAnd,ȱtheȱmakingȱavailableȱrightȱextendsȱtoȱtheȱ
deliveryȱofȱworksȱthroughȱoneȬtoȬoneȱonȬdemandȱtransmissions—i.e.,ȱthoseȱthatȱcanȱbeȱreceivedȱ
byȱmembersȱofȱtheȱpublicȱindividuallyȱinȱseparateȱplacesȱandȱatȱdifferentȱtimes.4ȱȱThisȱensuresȱ
thatȱaȱpartyȱengagingȱinȱunauthorizedȱcommunicationȱofȱaȱcopyrightedȱworkȱcannotȱevadeȱtheȱ
reachȱofȱtheȱrightȱbyȱdeliveringȱtheȱworkȱtoȱtheȱpublicȱinȱmanyȱseparateȱindividualizedȱ
transmissions.ȱ
TheȱUnitedȱStatesȱratifiedȱandȱimplementedȱtheȱWIPOȱInternetȱTreatiesȱinȱ1998,ȱ
incorporatingȱaȱnumberȱofȱnewlyȱstatedȱobligationsȱinȱamendmentsȱthatȱcompriseȱtheȱDigitalȱ
MillenniumȱCopyrightȱActȱ(“DMCA”).ȱȱCongressȱmadeȱnoȱexpressȱchangesȱregardingȱtheȱmakingȱ
availableȱright,ȱhowever,ȱconcludingȱinsteadȱthatȱtheȱexclusiveȱrightsȱenumeratedȱinȱSectionȱ106ȱ
ofȱtheȱCopyrightȱActȱareȱsufficientȱinȱanyȱgivenȱinstanceȱtoȱsupportȱandȱeffectȱtheȱsubstanceȱofȱtheȱ
relevantȱtreatyȱprovisions.ȱȱThisȱdeterminationȱwasȱconsistentȱwithȱtheȱunderstandingȱamongȱtheȱ
negotiatorsȱatȱtheȱtimeȱofȱtheȱTreaties’ȱadoptionȱthatȱtheȱmakingȱavailableȱrightȱcouldȱbeȱ
“implementedȱinȱnationalȱlegislationȱthroughȱapplicationȱofȱanyȱparticularȱexclusiveȱrightȱ.ȱ.ȱ.ȱorȱ
combinationȱofȱexclusiveȱrights,ȱasȱlongȱasȱtheȱactsȱdescribedȱinȱ[theȱtreaty]ȱArticlesȱwereȱcoveredȱ
byȱsuchȱrights.”5ȱȱȱ
Duringȱtheȱpastȱtwoȱdecades,ȱU.S.ȱgovernmentȱofficialsȱhaveȱuniformlyȱmaintainedȱthatȱ
Inc.
theȱCopyrightȱAct’sȱexclusiveȱrights,ȱtakenȱtogether,ȱcoverȱtheȱfullȱrangeȱofȱconductȱencompassedȱ
,
p
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0
byȱtheȱmakingȱavailableȱright,ȱmeaningȱthatȱsuchȱconductȱwillȱimplicateȱandȱbeȱgovernedȱbyȱoneȱ
G
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w
,
o
1
orȱmoreȱofȱtheȱSectionȱ106ȱexclusiveȱrights,ȱincluding,ȱforȱexample,ȱtheȱdistribution,ȱpublicȱ
. Zill March 1
v
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display,ȱandȱpublicȱperformanceȱrights.
T,6ȱȱSubsequentȱCongressesȱhaveȱreaffirmedȱthisȱconclusionȱ
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throughȱtheirȱapproval,ȱbetweenȱ2003ȱandȱ2011,ȱofȱaȱdozenȱfreeȱtradeȱagreementsȱwithȱforeignȱ
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ȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱ
4

ȱSeeȱJOࡇRGȱREINBOTHEȱ&ȱSILKEȱVONȱLEWINSKI,ȱTHEȱWIPOȱTREATIESȱONȱCOPYRIGHT:ȱAȱCOMMENTARYȱONȱTHEȱWCT,ȱTHEȱWPPT,ȱ

ANDȱTHEȱBTAPȱ¶ȱ7.8.33,ȱatȱ139ȱ(2015)ȱ(“Examplesȱofȱtheȱ‘onȬdemand’ȱsituationȱareȱwebsitesȱthatȱofferȱaȱchoiceȱofȱmusicalȱ

works,ȱcinematographicȱworks,ȱscientificȱarticles,ȱorȱotherȱworksȱforȱaccessȱatȱanyȱtimeȱduringȱwhichȱtheȱserviceȱisȱ
offered,ȱtoȱbeȱchosenȱbyȱtheȱindividualȱmembersȱofȱtheȱpublicȱfromȱtheȱplaceȱchosenȱbyȱthem.”).ȱ
5ȱWIPO,ȱDiplomaticȱConferenceȱonȱCertainȱCopyrightȱandȱNeighboringȱRightsȱQuestions,ȱGeneva,ȱDec.ȱ2–20,ȱ1996,ȱ
SummaryȱMinutes,ȱMainȱCommitteeȱI,ȱWIPOȱDoc.ȱCRNR/DC/102ȱ(Aug.ȱ26,ȱ1997)ȱ(“WIPOȱMinutes”),ȱavailableȱatȱ
http://www.wipo.int/edocs/mdocs/diplconf/en/crnr_dc/crnr_dc_102.pdf;ȱseeȱalsoȱMihályȱFicsor,ȱTheȱSpringȱ1997ȱ
HoraceȱS.ȱMangesȱLecture—CopyrightȱforȱtheȱDigitalȱEra:ȱTheȱWIPOȱ“Internet”ȱTreaties,ȱ21ȱCOLUM.ȬVLAȱJ.L.ȱ&ȱARTSȱ197,ȱ211ȱ
(1997)ȱ(“[W]henȱthisȱprovisionȱwasȱdiscussedȱinȱMainȱCommitteeȱI,ȱitȱwasȱstated—andȱnoȱdelegationȱopposedȱtheȱ
statement—ȱthatȱContractingȱPartiesȱareȱfreeȱtoȱimplementȱtheȱobligationȱ.ȱ.ȱ.ȱthroughȱtheȱcombinationȱofȱdifferentȱ
rightsȱasȱlongȱasȱtheȱactsȱofȱsuchȱ‘makingȱavailable’ȱareȱfullyȱcoveredȱbyȱanȱexclusiveȱrightȱ(withȱappropriateȱ
exceptions).”).ȱ

ȱSee,ȱe.g.,ȱPiracyȱofȱIntellectualȱPropertyȱonȱPeerȬtoȬPeerȱNetworks:ȱHearingȱBeforeȱtheȱSubcomm.ȱonȱCourts,ȱtheȱInternet,ȱ&ȱ
IntellectualȱProp.ȱofȱtheȱH.ȱComm.ȱonȱtheȱJudiciary,ȱ107thȱCong.ȱ114ȱ(2002)ȱ(letterȱfromȱMarybethȱPeters,ȱRegisterȱofȱ
Copyrights);ȱGREENȱPAPER,ȱsupraȱnoteȱ3,ȱatȱ15ȱ(notingȱthatȱatȱtheȱtimeȱofȱimplementation,ȱ“bothȱCongressȱandȱtheȱ
Administrationȱconcludedȱthatȱtheȱrelevantȱactsȱwereȱencompassedȱwithinȱtheȱexistingȱscopeȱofȱexclusiveȱrights,”ȱandȱ
concludingȱthatȱtheȱexclusiveȱrightȱofȱdistributionȱwasȱintendedȱtoȱincludeȱ“theȱmereȱofferingȱofȱcopiesȱtoȱtheȱpublic”).ȱ
6
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nationsȱobligingȱtheȱUnitedȱStatesȱtoȱprovideȱaȱmakingȱavailableȱright,ȱdeterminingȱinȱeachȱcaseȱ
thatȱadoptionȱwouldȱnotȱrequireȱchangesȱtoȱU.S.ȱcopyrightȱlaw.7ȱ
TheȱcourtsȱofȱtheȱUnitedȱStatesȱhaveȱbeenȱlessȱconsistentȱinȱtheirȱanalysesȱandȱdecisions.ȱȱ
Onȱtheȱoneȱhand,ȱtheȱSupremeȱCourt’sȱrecentȱdecisionȱinȱAmericanȱBroadcastingȱCos.ȱv.ȱAereo,ȱInc.ȱ
confirmsȱthatȱtheȱpublicȱperformanceȱrightȱencompassesȱtheȱtransmissionȱofȱcopyrightedȱworksȱtoȱ
theȱpublicȱthroughȱindividualizedȱstreams.ȱȱOnȱtheȱotherȱhand,ȱinȱtheȱcontextȱofȱoffersȱofȱaccessȱtoȱ
copyrightedȱcontent,ȱsomeȱdistrictȱcourtsȱhaveȱquestionedȱtheȱexistenceȱofȱtheȱrightȱunderȱU.S.ȱ
law,ȱultimatelyȱfailingȱtoȱrecognizeȱaȱcauseȱofȱactionȱwhereȱcopyrightȱownersȱcannotȱproveȱthatȱ
downloadsȱorȱreceiptȱoccurred.ȱȱOthersȱhaveȱwhollyȱrejectedȱtheȱrightȱoutȱofȱhand,ȱfailingȱtoȱ
discussȱorȱevenȱacknowledgeȱtheȱinternationalȱobligationsȱofȱtheȱUnitedȱStates.8ȱȱAtȱtheȱappellateȱ
level,ȱcourtsȱhaveȱyetȱtoȱconclusivelyȱresolveȱtheseȱissuesȱinȱcasesȱinvolvingȱworksȱinȱdigitalȱ
format.ȱȱThereȱare,ȱhowever,ȱtwoȱappellateȱdecisionsȱholdingȱthat,ȱinȱtheȱcontextȱofȱaȱlibraryȱ
offeringȱphysicalȱcopiesȱofȱaȱworkȱtoȱtheȱpublic,ȱdistributionȱdoesȱnotȱnecessarilyȱrequireȱanȱactualȱ
transferȱofȱcopies.9ȱ
Evidentiaryȱrequirementsȱareȱamongȱtheȱissuesȱthatȱwouldȱbenefitȱfromȱclarificationȱ
soonerȱratherȱthanȱlater,ȱtoȱensureȱthatȱtheȱrulesȱforȱbringingȱaȱprimaȱfacieȱinfringementȱcaseȱareȱ
clearȱandȱconsistent.ȱȱInȱtheȱcontextȱofȱfileȱsharingȱcases,ȱforȱexample,ȱsomeȱcourtsȱhaveȱattemptedȱ
aȱpracticalȱfix.ȱȱEffectively,ȱtheyȱhaveȱpermittedȱplaintiffsȱtoȱproceedȱwithȱtheirȱclaimsȱusingȱ
Inc.
circumstantialȱorȱinvestigatorȱevidenceȱthatȱinfersȱorȱsuggestsȱthatȱdownloadingȱhasȱoccurred,ȱ
,
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aȱproperȱconstructionȱofȱtheȱtreatyȱlanguage,ȱinȱthatȱitȱturnsȱuponȱreceiptȱratherȱthanȱaccess.ȱȱ
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Moreȱpractically,ȱitȱcreatesȱfactualȱquagmiresȱandȱburdensomeȱlitigationȱcostsȱthatȱaffectȱallȱ
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notȱbeȱhelpfulȱinȱprovingȱappropriateȱfactualȱquestions,ȱsuchȱas,ȱforȱexample,ȱwhetherȱandȱhowȱ
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7
1
defendantsȱallegedlyȱofferedȱaccess.ȱȱ
No.
Inȱaccordanceȱwithȱtheȱcongressionalȱassignmentȱthatȱtriggeredȱthisȱstudy,ȱtheȱCopyrightȱ
Officeȱhasȱfocusedȱitsȱreviewȱofȱtheȱlegalȱlandscapeȱonȱthreeȱkeyȱissues.ȱȱTheseȱare:ȱȱ“(1)ȱhowȱtheȱ
existingȱbundleȱofȱrightsȱunderȱTitleȱ17ȱcoversȱtheȱmakingȱavailableȱ.ȱ.ȱ.ȱright[]ȱinȱtheȱcontextȱofȱ
digitalȱonȬdemandȱtransmissionsȱsuchȱasȱpeerȬtoȬpeerȱnetworks,ȱstreamingȱservices,ȱandȱmusicȱ
downloads,ȱasȱwellȱasȱmoreȱbroadlyȱinȱtheȱdigitalȱenvironment;ȱ(2)ȱhowȱforeignȱlawsȱhaveȱ

ȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱ
7

ȱSeeȱPartȱIII.A,ȱinfra.ȱ

ȱSee,ȱforȱexample,ȱtheȱdistrictȱcourt’sȱoneȬsentenceȱdismissalȱofȱtheȱexistenceȱofȱaȱ“’makingȱavailable’ȱcopyrightȱunderȱ
§ȱ106”ȱinȱAlticorȱInc.ȱv.ȱUMGȱRecordings,ȱInc.,ȱNo.ȱ6:14ȬcvȬ542ȬOrlȬ37DAB,ȱ2015ȱWLȱ8536571,ȱatȱ*7ȱ(M.D.ȱFla.ȱDec.ȱ11,ȱ
2015).ȱ
8

ȱSeeȱDiverseyȱv.ȱSchmidly,ȱ738ȱF.3dȱ1196,ȱ1203ȱ(10thȱCir.ȱ2013)ȱ(“Theȱessenceȱofȱdistributionȱinȱtheȱlibraryȱlendingȱcontextȱ
isȱtheȱwork’sȱavailabilityȱ‘toȱtheȱborrowingȱorȱbrowsingȱpublic.’”)ȱ(citationȱomitted);ȱHotalingȱv.ȱChurchȱofȱJesusȱChristȱofȱ
LatterȬDayȱSaints,ȱ118ȱF.3dȱ199,ȱ203ȱ(4thȱCir.ȱ1997)ȱ(“Whenȱaȱpublicȱlibraryȱaddsȱaȱworkȱtoȱitsȱcollection,ȱlistsȱtheȱworkȱinȱ
itsȱindexȱorȱcatalogȱsystem,ȱandȱmakesȱtheȱworkȱavailableȱtoȱtheȱborrowingȱorȱbrowsingȱpublic,ȱitȱhasȱcompletedȱallȱtheȱ
stepsȱnecessaryȱforȱdistributionȱtoȱtheȱpublic.”).ȱ
9
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interpretedȱandȱimplementedȱtheȱrelevantȱprovisionsȱofȱtheȱWIPOȱInternetȱTreaties;ȱandȱ(3)ȱtheȱ
feasibilityȱandȱnecessityȱofȱamendingȱU.S.ȱlawȱtoȱstrengthenȱorȱclarifyȱourȱlawȱinȱthisȱarea.”10ȱȱȱ
TheȱCopyrightȱOfficeȱengagedȱinȱanȱextensiveȱpublicȱprocessȱwhileȱanalyzingȱtheseȱissues,ȱ
andȱreceivedȱtheȱviewsȱofȱstakeholdersȱrepresentingȱaȱbroadȱrangeȱofȱinterestsȱandȱperspectives.ȱȱ
Theseȱsubmissionsȱcapturedȱtheȱhistoricalȱandȱpolicyȱunderpinningsȱofȱtheȱrelevantȱlegalȱ
provisions,ȱasȱwellȱasȱtheirȱpracticalȱapplicationȱinȱlitigationȱandȱbusinessȱtransactions.ȱȱTheȱ
CopyrightȱOfficeȱalsoȱtookȱintoȱaccountȱtheȱexperiencesȱofȱotherȱnationsȱinȱapplyingȱtheȱexclusiveȱ
rightsȱofȱcopyrightȱownersȱtoȱemergingȱtechnologies.ȱȱȱ
Basedȱonȱallȱofȱtheseȱconsiderations,ȱtheȱCopyrightȱOfficeȱreachesȱtheȱfollowingȱ
conclusions:ȱ
x

Consistentȱwithȱitsȱpriorȱanalysesȱandȱtestimony,ȱasȱwellȱasȱtheȱviewsȱofȱCongress,ȱ
multipleȱAdministrations,ȱappellateȱcourts,ȱandȱleadingȱacademicȱauthorities,ȱtheȱ
CopyrightȱOfficeȱconcludesȱthatȱtheȱexclusiveȱrightsȱofȱcopyrightȱownersȱsetȱforthȱ
underȱ17ȱU.S.C.ȱ§ȱ106ȱcollectivelyȱmeetȱandȱadequatelyȱprovideȱtheȱsubstanceȱofȱtheȱ
makingȱavailableȱright.ȱ

x

ConsistentȱwithȱtheȱplainȱlanguageȱofȱtheȱTreaties,ȱwhichȱdefinesȱtheȱmakingȱavailableȱ
rightȱinȱtermsȱofȱwhetherȱmembersȱofȱtheȱpublicȱ“mayȱaccess”ȱaȱcopyrightedȱwork,ȱ
Inc.
,
p
U.S.ȱlawȱshouldȱbeȱreadȱtoȱincludeȱtheȱofferȱofȱpublicȱaccess,ȱincludingȱthroughȱonȬ
u
ro
19
0
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2
w
,
demandȱservices,ȱwithoutȱregardȱtoȱwhetherȱaȱcopyȱhasȱbeenȱdisseminatedȱorȱ
o
1
. Zill March 1
v
received.ȱȱDoingȱsoȱisȱalsoȱconsistentȱwithȱtheȱjudicialȱopinionsȱofȱforeignȱjurisdictionsȱ
.
c
, In ed on
onȱthisȱpoint.ȱ
VHT
iv

x

in
arch
ited
7
c
8
Withinȱtheȱparticularȱcontextȱofȱdownloads,ȱU.S.ȱlawȱprovidesȱtheȱmakingȱavailableȱ
355
7
1
rightȱthroughȱtheȱexclusiveȱrightȱofȱdistributionȱunderȱSectionȱ106(3).ȱȱWhileȱsomeȱ
No.

courtsȱhaveȱfailedȱtoȱfindȱdistributionȱinȱtheȱabsenceȱofȱevidenceȱofȱcompletedȱ
transfers,ȱandȱthereforeȱdeclinedȱtoȱrecognizeȱclaimsȱbasedȱsolelyȱonȱmakingȱcopiesȱ
availableȱtoȱtheȱpublicȱforȱdownload,ȱtheȱCopyrightȱOfficeȱconcludesȱthatȱtheȱ
appropriateȱreadingȱofȱSectionȱ106(3)ȱinȱtheȱcontextȱofȱmakingȱavailableȱclaimsȱisȱthatȱ
itȱcoversȱoffersȱofȱaccess.ȱȱ
x

WithinȱtheȱcontextȱofȱInternetȱstreamingȱorȱtheȱdisplayȱofȱanȱimageȱonline,ȱtheȱUnitedȱ
Statesȱprovidesȱtheȱmakingȱavailableȱrightȱthroughȱtheȱrightsȱofȱpublicȱperformanceȱ
andȱpublicȱdisplayȱunderȱSectionȱ106(4)–(6),ȱrespectively.ȱȱMoreover,ȱinȱtheȱcontextȱofȱ
onȬdemandȱtransmissions,ȱtheȱSupremeȱCourt’sȱAereoȱdecisionȱconfirmsȱthatȱtheȱpublicȱ
performanceȱrightȱcoversȱtransmissionsȱtoȱtheȱpublicȱviaȱindividualizedȱstreams.ȱȱ
Furtherȱstill,ȱwhereȱanȱactȱofȱfileȱsharingȱorȱstreamingȱinvolvesȱtheȱcreationȱofȱaȱdigitalȱ
copyȱofȱaȱwork,ȱitȱalsoȱmayȱimplicateȱtheȱrightȱofȱreproductionȱunderȱSectionȱ106(1).ȱȱ

ȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱ
ȱLetterȱfromȱRep.ȱMelvinȱL.ȱWatt,ȱRankingȱMember,ȱSubcomm.ȱonȱCourts,ȱIntellectualȱProp.,ȱ&ȱtheȱInternet,ȱH.ȱComm.ȱ
onȱtheȱJudiciary,ȱtoȱMariaȱA.ȱPallante,ȱRegisterȱofȱCopyrightsȱandȱDirector,ȱU.S.ȱCopyrightȱOfficeȱ2ȱ(Dec.ȱ19,ȱ2013)ȱ
(attachedȱasȱAppendixȱA).ȱ
10
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AlthoughȱtheȱUnitedȱStates’ȱapproachȱtoȱtheȱmakingȱavailableȱrightȱdiffersȱfromȱthatȱofȱ
itsȱtreatyȱpartners,ȱtheȱmajorityȱofȱwhichȱhaveȱimplementedȱtheȱrightȱthroughȱaȱ
broadlyȱwordedȱrightȱtoȱcommunicateȱcopyrightedȱworksȱtoȱtheȱpublic,ȱbothȱ
approachesȱareȱreasonableȱandȱeffective,ȱandȱindeed,ȱbothȱareȱsanctionedȱbyȱtheȱtreatyȱ
language.ȱȱItȱwouldȱnotȱnecessarilyȱbeȱbeneficialȱforȱtheȱUnitedȱStatesȱtoȱamendȱitsȱ
approachȱbyȱenactingȱaȱseparateȱmakingȱavailableȱorȱcommunicationȬtoȬtheȬpublicȱ
rightȱatȱthisȱtime,ȱforȱexampleȱtoȱrespondȱtoȱdisparateȱcourtȱopinionsȱorȱtoȱconfirmȱtheȱ
applicationȱofȱtheȱTreatiesȱtoȱnewȱandȱemergingȱonlineȱactivity.ȱȱOnȱtheȱcontrary,ȱsuchȱ
anȱendeavorȱwouldȱlikelyȱproveȱmoreȱdisruptive,ȱnotȱless,ȱtoȱtheȱruleȱofȱlawȱinȱthisȱ
area.ȱ

Atȱthisȱtime,ȱtheȱCopyrightȱOffice’sȱrecommendationȱisȱthatȱCongressȱcontinueȱtoȱmonitorȱ
theȱopinionsȱofȱbothȱdistrictȱandȱappellateȱcourtsȱregardingȱtheȱscopeȱandȱapplicationȱofȱtheȱ
makingȱavailableȱrightȱinȱtheȱUnitedȱStates,ȱespeciallyȱbecauseȱtheȱpublicationȱofȱthisȱReportȱandȱ
theȱanalysesȱcontainedȱhereinȱshouldȱproveȱhelpfulȱtoȱbothȱcourtsȱandȱpractitionersȱlookingȱforȱ
guidanceȱinȱthisȱareaȱinȱtheȱfuture.ȱȱToȱtheȱextentȱitȱbecomesȱnecessary,ȱCongressȱcouldȱchooseȱtoȱ
provideȱlegislativeȱclarity.ȱȱSuchȱclarityȱmightȱcomeȱinȱtheȱformȱofȱaȱSectionȱ101ȱdefinition,ȱi.e.,ȱ
statingȱthatȱtheȱrightȱofȱdistributionȱincludesȱtheȱrightȱtoȱofferȱaccess,ȱand/orȱitȱmightȱcomeȱinȱtheȱ
formȱofȱaȱclarifyingȱamendmentȱtoȱSectionȱ106,ȱi.e.,ȱprovidingȱthatȱaȱcopyrightȱowner’sȱexclusiveȱ
rightsȱthereunderȱencompassȱtheȱrightȱtoȱmakeȱaȱworkȱavailableȱtoȱtheȱpublic,ȱincludingȱinȱsuchȱaȱ
Inc.
,
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wayȱthatȱmembersȱofȱtheȱpublicȱmayȱaccessȱtheȱworkȱfromȱaȱplaceȱandȱatȱaȱtimeȱindividuallyȱ
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Alternatively,ȱCongressȱcouldȱadoptȱtheȱlanguageȱofȱtheȱrightȱofȱcommunicationȱtoȱtheȱ
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publicȱthatȱisȱusedȱbyȱsomeȱotherȱcountries.ȱȱAsȱnotedȱabove,ȱhowever,ȱthisȱapproachȱisȱ
cite
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exponentiallyȱmoreȱcomplex,ȱandȱwouldȱlikelyȱrequireȱaȱreorderingȱofȱtheȱexistingȱSectionȱ106ȱ
17.
o
N
rightsȱandȱcorrespondingȱchangesȱtoȱapplicableȱexceptionsȱandȱlimitations.ȱ

Finally,ȱtheȱCopyrightȱOfficeȱnotesȱthatȱthisȱReport’sȱanalysisȱofȱU.S.ȱlawȱisȱlimitedȱtoȱtheȱ
questionȱofȱwhetherȱtheȱCopyrightȱActȱprovidesȱauthorsȱwithȱaȱcauseȱofȱactionȱforȱtheȱmakingȱ
availableȱofȱcopyrightedȱworksȱtoȱtheȱpublic,ȱasȱrequiredȱbyȱtheȱWIPOȱInternetȱTreaties.ȱȱ
Questionsȱaboutȱtheȱapplicationȱofȱtheȱrightȱwillȱcontinueȱtoȱariseȱasȱbusinessȱmodelsȱevolve,ȱandȱ
theȱReportȱexpressesȱnoȱopinionȱasȱtoȱfacts,ȱtechnologies,ȱorȱactivitiesȱthatȱhaveȱnotȱyetȱbeenȱ
addressedȱbyȱcourts.ȱȱȱ
Moreover,ȱitȱisȱimportantȱtoȱnoteȱthatȱevenȱwhereȱaȱcourtȱfindsȱaȱparticularȱformȱofȱonlineȱ
accessȱtoȱimplicateȱanȱexclusiveȱright,ȱthatȱdeterminationȱmeansȱonlyȱthatȱaȱcopyrightȱownerȱmayȱ
establishȱaȱprimaȱfacieȱinfringementȱcaseȱonȱthatȱground;ȱitȱdoesȱnotȱmeanȱthatȱtheȱdefendantȱinȱ
anyȱgivenȱcaseȱultimatelyȱwillȱbeȱfoundȱliable.ȱȱAsȱalways,ȱtheȱfairȱuseȱdoctrineȱandȱotherȱ
enumeratedȱcopyrightȱexceptionsȱinȱtheȱlawȱwillȱprovideȱimportantȱbulwarksȱagainstȱoverbroadȱ
claimsȱthatȱcouldȱimpedeȱdesirableȱonlineȱactivities.ȱȱTheȱroleȱofȱtheȱcourtsȱwillȱbeȱcriticalȱtoȱ
effectingȱthisȱoverallȱbalance.ȱ
ȱ
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INTRODUCTIONȱANDȱSTUDYȱHISTORYȱ

Theȱgrowthȱofȱnewȱtechnologiesȱinȱtheȱdigitalȱageȱhasȱrapidlyȱexpandedȱtheȱavailabilityȱofȱ
copyrightedȱworksȱthroughȱbothȱlegalȱandȱillicitȱsources.ȱȱInȱtheȱmidȬ1990s,ȱwhenȱtheȱInternetȱwasȱ
relativelyȱnewȱbutȱgrowingȱexponentially,ȱtheȱinternationalȱcopyrightȱcommunityȱsoughtȱtoȱ
ensureȱthatȱcopyrightedȱworksȱwouldȱbeȱadequatelyȱprotectedȱonline.ȱȱToȱfurtherȱthisȱgoal,ȱtheȱ
WorldȱIntellectualȱPropertyȱOrganizationȱ(“WIPO”)11ȱandȱitsȱmemberȱstatesȱ(includingȱtheȱUnitedȱ
States)ȱbeganȱdiscussionsȱonȱhowȱtoȱbestȱensureȱthatȱcopyrightȱlawȱcouldȱbeȱappliedȱeffectivelyȱtoȱ
theȱnewȱmedium.ȱȱTheseȱdiscussionsȱledȱtoȱtheȱWIPOȱInternetȱTreaties—theȱWIPOȱCopyrightȱ
Treatyȱ(“WCT”)ȱandȱtheȱWIPOȱPerformancesȱandȱPhonogramsȱTreatyȱ(“WPPT”).12ȱȱAmongȱotherȱ
obligations,ȱtheȱWCTȱrequiresȱmemberȱstatesȱtoȱrecognizeȱauthors’ȱexclusiveȱrightȱtoȱauthorizeȱ
“anyȱcommunicationȱtoȱtheȱpublicȱofȱtheirȱworks,ȱbyȱwireȱorȱwirelessȱmeans,ȱincludingȱtheȱ
makingȱavailableȱtoȱtheȱpublicȱofȱtheirȱworksȱinȱsuchȱaȱwayȱthatȱmembersȱofȱtheȱpublicȱmayȱ
accessȱtheseȱworksȱfromȱaȱplaceȱandȱatȱaȱtimeȱindividuallyȱchosenȱbyȱthem.”13ȱȱTheȱWPPTȱextendsȱ
theȱrightȱtoȱperformersȱandȱphonogramȱproducers.14ȱȱTheseȱtreatyȱprovisionsȱensureȱthatȱ
copyrightȱownersȱhaveȱtheȱexclusiveȱrightȱtoȱprovideȱonȬdemandȱaccessȱtoȱtheirȱworksȱonȱtheȱ
Internetȱandȱelsewhere.15ȱ
TheȱUnitedȱStatesȱimplementedȱtheȱWIPOȱInternetȱTreatiesȱinȱ1998ȱviaȱtheȱDMCA.16ȱȱTheȱ
DMCAȱdidȱnot,ȱhowever,ȱaddȱaȱspecificȱmakingȱavailableȱrightȱandȱdidȱnotȱotherwiseȱamendȱ
Inc.
,
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theȱCopyrightȱAct’sȱenumerationȱofȱexclusiveȱrightsȱinȱSectionȱ106.ȱȱInstead,ȱCongressȱfoundȱ
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ȱWIPOȱisȱ“theȱglobalȱforumȱforȱintellectualȱpropertyȱservices,ȱpolicy,ȱinformationȱandȱcooperation,”ȱandȱisȱ“aȱselfȬ
11

fundingȱagencyȱofȱtheȱUnitedȱNations,ȱwithȱ188ȱmemberȱstates.”ȱȱInsideȱWIPO,ȱWIPO,ȱhttp://www.wipo.int/aboutȬ
wipo/en/index.html.ȱ
ȱWCT,ȱsupraȱnoteȱ1;ȱWPPT,ȱsupraȱnoteȱ1.ȱȱSeeȱ1ȱWIPO,ȱRECORDSȱOFȱTHEȱDIPLOMATICȱCONFERENCEȱONȱCERTAINȱCOPYRIGHTȱ
ANDȱNEIGHBORINGȱRIGHTSȱQUESTIONS,ȱGENEVAȱ1996ȱ(WIPO,ȱPublicationȱNo.ȱ348(E),ȱ1999),ȱavailableȱatȱ
ftp://ftp.wipo.int/pub/library/ebooks/wipopublications/wipo_pub_348e_v1.pdf.ȱ
12

ȱWCT,ȱsupraȱnoteȱ1,ȱart.ȱ8.ȱȱȱ

13

ȱWPPT,ȱsupraȱnoteȱ1,ȱarts.ȱ10,ȱ14.ȱ

14

ȱSeeȱWIPOȱBasicȱProposal,ȱsupraȱnoteȱ3,ȱ¶¶ȱ10.10–.11,ȱatȱ44.ȱȱForȱtheȱpurposesȱofȱthisȱreport,ȱtheȱ“makingȱavailable”ȱ
rightȱrefersȱtoȱtheȱrightsȱsetȱforthȱinȱArticleȱ8ȱofȱtheȱWCTȱandȱArticlesȱ10ȱandȱ14ȱofȱtheȱWPPT.ȱȱWeȱdoȱnotȱaddressȱhereinȱ
eitherȱtheȱexclusiveȱdistributionȱrightsȱsetȱforthȱinȱArticleȱ6ȱofȱtheȱWCTȱandȱArticlesȱ8ȱandȱ12ȱofȱtheȱWPPT,ȱorȱtheȱrightȱ
ofȱremunerationȱforȱperformersȱandȱproducersȱofȱphonogramsȱsetȱforthȱinȱArticleȱ15ȱofȱtheȱWPPT.ȱȱȱ
15

ȱDigitalȱMillenniumȱCopyrightȱAct,ȱPub.ȱL.ȱNo.ȱ105Ȭ304,ȱ§§ȱ101–105,ȱ112ȱStat.ȱ2860,ȱ2861–77ȱ(1998);ȱseeȱH.R.ȱREP.ȱNO.ȱ
105Ȭ796,ȱatȱ63ȱ(1998)ȱ(Conf.ȱRep.)ȱ(“Thisȱtitleȱimplementsȱtwoȱnewȱintellectualȱpropertyȱtreaties,ȱtheȱWIPOȱCopyrightȱ
TreatyȱandȱtheȱWIPOȱPerformancesȱandȱPhonogramsȱTreaty,ȱsignedȱinȱGeneva,ȱSwitzerlandȱinȱDecemberȱ1996.”).ȱȱTheȱ
WIPOȱInternetȱTreatiesȱwereȱsubmittedȱtoȱCongressȱforȱadviceȱandȱconsentȱtheȱpreviousȱyear,ȱandȱtheȱSenateȱvotedȱtoȱ
approveȱtheȱTreatiesȱshortlyȱbeforeȱpassageȱofȱtheȱDMCA.ȱȱSeeȱWIPOȱCopyrightȱTreatyȱ(1996)ȱandȱWIPOȱPerformancesȱ
andȱPhonogramsȱTreatyȱ(1996),ȱJulyȱ28,ȱ1997,ȱS.ȱTREATYȱDOC.ȱNO.ȱ105Ȭ17ȱ(1997);ȱ105ȱCONG.ȱREC.ȱS12,972ȱ(dailyȱed.ȱOct.ȱ
21,ȱ1998).ȱ
16
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exceptionsȱinȱU.S.ȱlaw.”17ȱȱSinceȱthen,ȱU.S.ȱgovernmentȱofficialsȱconsistentlyȱhaveȱstatedȱthatȱtheȱ
CopyrightȱAct’sȱexistingȱexclusiveȱrightsȱcoverȱtheȱmakingȱavailableȱright,18ȱandȱCongressȱhasȱ
affirmedȱthatȱunderstandingȱbyȱapprovingȱnumerousȱinternationalȱagreementsȱwithoutȱanyȱ
changesȱtoȱU.S.ȱlaw.19ȱȱȱ
Someȱcourts,ȱhowever,ȱhaveȱstruggledȱtoȱdetermineȱtheȱapplicationȱofȱparticularȱexclusiveȱ
rightsȱunderȱtheȱActȱtoȱvariousȱonlineȱactivities,ȱincludingȱnewlyȱdevelopedȱformsȱofȱonȬdemandȱ
access.ȱȱInȱlightȱofȱtheseȱchallenges,ȱthenȬRepresentativeȱMelvinȱL.ȱWatt,ȱRankingȱMemberȱofȱtheȱ
HouseȱJudiciaryȱCommittee’sȱSubcommitteeȱonȱCourts,ȱIntellectualȱProperty,ȱandȱtheȱInternet,ȱ
askedȱtheȱCopyrightȱOfficeȱtoȱstudyȱtheȱcurrentȱstateȱofȱtheȱmakingȱavailableȱrightȱunderȱU.S.ȱ
law.20ȱȱSpecifically,ȱheȱaskedȱthatȱtheȱOfficeȱreviewȱandȱassessȱhowȱtheȱexistingȱbundleȱofȱrightsȱ
underȱTitleȱ17ȱcoversȱtheȱrightȱ“inȱtheȱcontextȱofȱdigitalȱonȬdemandȱtransmissionsȱ.ȱ.ȱ.ȱasȱwellȱasȱ
moreȱbroadlyȱinȱtheȱdigitalȱenvironment.”21ȱȱInȱaddition,ȱRepresentativeȱWattȱaskedȱtheȱOfficeȱtoȱ
addressȱhowȱforeignȱnationsȱhaveȱimplementedȱtheȱmakingȱavailableȱright,ȱandȱtoȱassessȱtheȱ
feasibilityȱandȱnecessityȱofȱamendingȱU.S.ȱlawȱinȱthisȱarea.22ȱȱ
ȱ
TheȱOfficeȱissuedȱaȱrequestȱforȱpublicȱcommentsȱonȱFebruaryȱ25,ȱ2014,23ȱandȱreceivedȱ
twentyȬsevenȱwrittenȱresponsesȱfromȱaȱrangeȱofȱparties,ȱincludingȱacademics,ȱindustryȱgroups,ȱ
andȱpublicȱinterestȱorganizations.24ȱȱTheȱOfficeȱthenȱheldȱaȱroundtableȱdiscussionȱinȱWashington,ȱ
D.C.ȱonȱMayȱ5,ȱ2014,ȱduringȱwhichȱmembersȱofȱtheȱcopyrightȱcommunityȱdiscussedȱaȱvarietyȱofȱ
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ȱH.R.ȱREP.ȱNO.ȱ105Ȭ551,ȱpt.ȱ1,ȱatȱ9ȱ(1998);ȱseeȱalsoȱWIPOȱCopyrightȱTreatiesȱImplementationȱAct;ȱandȱOnlineȱCopyrightȱ
.
c
LiabilityȱLimitationȱAct:ȱHearingȱonȱH.R.ȱ2281ȱandȱH.R.ȱ2180ȱBeforeȱtheȱSubcomm.ȱonȱCourtsȱ&ȱIntellectualȱProp.ȱofȱtheȱH.ȱ
T, In ived on
H
V
Comm.ȱonȱtheȱJudiciary,ȱ105thȱCong.ȱ27ȱ(1997)ȱ(“HearingȱonȱH.R.ȱ2281ȱandȱH.R.ȱ2180”)ȱ(statementȱofȱRep.ȱHowardȱCoble,ȱ
d in 87 arch
e
t
i
c
Chairman,ȱSubcomm.ȱonȱCourtsȱ&ȱIntellectualȱProp.)ȱ(“TheȱtreatiesȱdoȱnotȱrequireȱthatȱtheȱUnitedȱStatesȱchangeȱtheȱ
355
7
substanceȱofȱourȱdomesticȱcopyrightȱrightsȱorȱexceptions.”).ȱ
1
No.
17

ȱSeeȱPiracyȱofȱIntellectualȱPropertyȱonȱPeerȬtoȬPeerȱNetworks,ȱsupraȱnoteȱ6,ȱatȱ114ȱ(letterȱfromȱMarybethȱPeters,ȱRegisterȱofȱ
Copyrights);ȱGREENȱPAPER,ȱsupraȱnoteȱ3,ȱatȱ15;ȱWTOȱTradeȱPolicyȱReviewȱBody,ȱTradeȱPolicyȱReview,ȱUnitedȱStates,ȱ
MinutesȱofȱMeeting,ȱAddendumȱ3,ȱWTOȱDoc.ȱWT/TPR/M/126/Add.3,ȱatȱ133–34,ȱ140ȱ(Nov.ȱ22,ȱ2004);ȱWTOȱTradeȱPolicyȱ
ReviewȱBody,ȱTradeȱPolicyȱReview,ȱUnitedȱStates,ȱMinutesȱofȱMeeting,ȱAddendumȱ2,ȱWTOȱDoc.ȱWT/TPR/M/126/Add.2,ȱatȱ35ȱ
(Mar.ȱ25,ȱ2004);ȱWTOȱTradeȱPolicyȱReviewȱBody,ȱTradeȱPolicyȱReview,ȱUnitedȱStates,ȱMinutesȱofȱMeeting,ȱAddendumȱ1,ȱ
WTOȱDoc.ȱWT/TPR/M/88/Add.1,ȱatȱ121ȱ(Jan.ȱ8,ȱ2002).ȱȱ
18

ȱSeeȱPartȱIII.A,ȱinfra.ȱ

19

ȱLetterȱfromȱRep.ȱMelvinȱL.ȱWatt,ȱsupraȱnoteȱ10.ȱȱȱ

20

ȱId.ȱatȱ2.ȱ

21

ȱId.ȱ

22

23ȱStudyȱonȱtheȱRightȱofȱMakingȱAvailable;ȱCommentsȱandȱNoticeȱofȱPublicȱRoundtable,ȱ79ȱFed.ȱReg.ȱ10,571ȱ(Feb.ȱ25,ȱ
2014).ȱȱThisȱrequestȱandȱallȱotherȱFederalȱRegisterȱnoticesȱissuedȱinȱconnectionȱwithȱthisȱstudyȱareȱattachedȱasȱAppendixȱ
B.ȱȱAllȱdocumentsȱrelatedȱtoȱthisȱstudyȱcanȱbeȱaccessedȱonȱtheȱMakingȱAvailableȱStudyȱwebpageȱonȱtheȱCopyrightȱ
Officeȱwebsite,ȱatȱhttp://copyright.gov/docs/making_available/.ȱ
24ȱTheȱcommentsȱreceivedȱinȱresponseȱtoȱthisȱfirstȱrequestȱareȱavailableȱonȱtheȱCopyrightȱOfficeȱwebsiteȱatȱ
http://copyright.gov/docs/making_available/comments/docket2014_2/.ȱȱReferencesȱinȱthisȱdocumentȱtoȱtheseȱinitialȱ
commentsȱareȱbyȱpartyȱnameȱ(abbreviatedȱwhereȱappropriate)ȱfollowedȱbyȱ“InitialȱComments.”ȱȱCompleteȱlistsȱofȱtheȱ
partiesȱwhoȱsubmittedȱwrittenȱcommentsȱinȱresponseȱtoȱtheȱOffice’sȱrequestsȱareȱprovidedȱinȱAppendixȱC.ȱ
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issuesȱrelatingȱtoȱtheȱmakingȱavailableȱright.25ȱȱTheȱOfficeȱprovidedȱtheȱpublicȱwithȱanȱadditionalȱ
opportunityȱtoȱprovideȱwrittenȱcommentsȱviaȱaȱJulyȱ15,ȱ2015ȱRequestȱforȱAdditionalȱComments,ȱ
whichȱresultedȱinȱtwentyȬeightȱadditionalȱcomments.26ȱȱȱ
ȱ
Theȱcommentsȱsubmittedȱinȱresponseȱtoȱtheȱtwoȱnoticesȱfellȱintoȱroughlyȱthreeȱcategoriesȱ
ofȱviews.ȱȱManyȱcopyrightȱownerȱrepresentativesȱtookȱtheȱviewȱthatȱnoȱlegislativeȱchangeȱisȱ
currentlyȱnecessaryȱbecauseȱU.S.ȱlawȱalreadyȱprovidesȱaȱmakingȱavailableȱright,ȱandȱthatȱtheȱlaw,ȱ
properlyȱinterpreted,ȱencompassesȱtheȱprovisionȱofȱaccessȱtoȱcopyrightedȱworks,ȱevenȱwithoutȱ
evidenceȱthatȱaȱuserȱreceivedȱaȱcopy.27ȱȱAȱsmallerȱnumberȱofȱcommentersȱagreedȱwithȱthatȱ
interpretation,ȱbutȱarguedȱthatȱCongressȱshouldȱstronglyȱconsiderȱamendingȱtheȱlawȱtoȱprovideȱ
ȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱ
25ȱTheȱagendaȱforȱtheȱOffice’sȱMayȱ5,ȱ2014ȱpublicȱroundtableȱisȱattachedȱasȱAppendixȱD,ȱandȱisȱalsoȱavailableȱatȱ
http://copyright.gov/docs/making_available/publicȬroundtable/FinalȬMakingȬAvailableȬAgenda.pdf.ȱȱTheȱtranscriptȱofȱ
theȱroundtableȱisȱavailableȱatȱhttp://copyright.gov/docs/making_available/publicȬroundtable/transcript.pdf.ȱȱReferencesȱ
toȱtheȱtranscriptȱinȱthisȱdocumentȱareȱindicatedȱbyȱ“Tr.,”ȱfollowedȱbyȱtheȱpage(s)ȱandȱline(s)ȱofȱtheȱreferenceȱandȱtheȱ
speaker’sȱnameȱandȱaffiliation.ȱȱVideosȱofȱtheȱroundtableȱsessionsȱareȱavailableȱonȱtheȱCopyrightȱOfficeȱwebsiteȱinȱfourȱ
parts:ȱȱSessionȱ1:ȱExistingȱRightsȱUnderȱTitleȱ17,ȱPartȱ1,ȱatȱhttp://www.loc.gov/today/cyberlc/feature_wdesc.php?rec=ȱ
6407&loclr=rssloc;ȱSessionȱ2:ȱExistingȱRightsȱUnderȱTitleȱ17,ȱPartȱ2,ȱatȱhttp://www.loc.gov/today/cyberlc/feature_ȱ
wdesc.php?rec=6408&loclr=rssloc;ȱSessionȱ3:ȱBenefitsȱofȱClarification/PossibleȱChangesȱtoȱU.S.ȱLaw,ȱatȱhttp://www.loc.ȱ
gov/today/cyberlc/feature_wdesc.php?rec=6409&loclr=rssloc;ȱandȱSessionsȱ4/5:ȱForeignȱImplementationȱandȱ
InterpretationȱofȱtheȱWIPOȱTreaties,ȱatȱhttp://www.loc.gov/today/cyberlc/feature_wdesc.php?rec=6410&loclr=rssloc.ȱȱȱ
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ȱSee,ȱe.g.,ȱAss’nȱofȱAm.ȱPublishersȱ(“AAP”),ȱCommentsȱSubmittedȱinȱResponseȱtoȱU.S.ȱCopyrightȱOffice’sȱFeb.ȱ25,ȱ2014ȱ
o
N

ȱStudyȱonȱtheȱRightȱofȱMakingȱAvailable:ȱRequestȱforȱAdditionalȱComments,ȱ79ȱFed.ȱReg.ȱ41,309ȱ(Julyȱ15,ȱ2014);ȱ
ExtensionȱofȱCommentȱPeriod;ȱStudyȱonȱtheȱRightȱofȱMakingȱAvailable;ȱRequestȱforȱAdditionalȱComments,ȱ79ȱFed.ȱ
Reg.ȱ44,871ȱ(Aug.ȱ1,ȱ2014).ȱȱTheȱcommentsȱreceivedȱinȱresponseȱtoȱthisȱsecondȱrequestȱforȱcommentsȱareȱavailableȱonȱ
theȱCopyrightȱOfficeȱwebsiteȱatȱhttp://copyright.gov/docs/making_available/comments/docket2014_2/reply/.ȱȱ
Referencesȱinȱthisȱdocumentȱtoȱtheseȱcommentsȱareȱbyȱpartyȱnameȱ(abbreviatedȱwhereȱappropriate)ȱfollowedȱbyȱ
“AdditionalȱComments.”ȱȱȱȱȱȱȱȱȱ
26

27

NoticeȱofȱInquiryȱatȱ4ȱ(Apr.ȱ4,ȱ2014)ȱ(“AAPȱInitialȱComments”)ȱ(“Congress’sȱconvictionȱthatȱtheȱexistingȱexclusiveȱrightsȱ
underȱSectionȱ106ȱalreadyȱprovideȱtheȱ‘makingȱavailable’ȱrightȱinȱtheȱdigitalȱenvironmentȱhasȱandȱcontinuesȱtoȱbeȱ
clear.”);ȱCopyrightȱAlliance,ȱCommentsȱSubmittedȱinȱResponseȱtoȱU.S.ȱCopyrightȱOffice’sȱFeb.ȱ25,ȱ2014ȱNoticeȱofȱ
Inquiryȱatȱ2ȱ(Apr.ȱ4,ȱ2014)ȱ(“CopyrightȱAllianceȱInitialȱComments”)ȱ(“[W]eȱbelieveȱtheȱbundleȱofȱrightsȱestablishedȱinȱ
§ȱ106,ȱwhenȱinterpretedȱasȱCongressȱintendedȱandȱinȱaccordanceȱwithȱinternationalȱtreatyȱobligations,ȱadequatelyȱ
addressesȱtheȱmakingȱavailableȱright.ȱȱTherefore,ȱweȱdoȱnotȱbelieveȱlegislativeȱchangesȱareȱnecessaryȱatȱthisȱpoint.”);ȱ
Entm’tȱSoftwareȱAss’nȱ(“ESA”),ȱCommentsȱSubmittedȱinȱResponseȱtoȱU.S.ȱCopyrightȱOffice’sȱFeb.ȱ25,ȱ2014ȱNoticeȱofȱ
Inquiryȱatȱ1ȱ(Apr.ȱ4,ȱ2014)ȱ(“ESAȱInitialȱComments”)ȱ(“[W]eȱdoȱnotȱbelieveȱthatȱlegislativeȱchangesȱareȱcurrentlyȱ
warranted.ȱȱInȱourȱview,ȱconsistentȱwithȱtheȱearlierȱexpressedȱpositionȱofȱtheȱCopyrightȱOffice,ȱtheȱbundleȱofȱexclusiveȱ
rightsȱaffordedȱtoȱrightsȱholdersȱbyȱ§ȱ106ȱofȱtheȱCopyrightȱActȱprovidesȱprotectionȱcommensurateȱtoȱthatȱrequiredȱbyȱ
theȱWIPOȱInternetȱTreaties,ȱincludingȱtheȱ‘makingȱavailable’ȱandȱ‘communicationȱtoȱtheȱpublic’ȱrights.”);ȱMotionȱ
PictureȱAss’nȱofȱAm.,ȱInc.ȱ(“MPAA”)ȱandȱRecordingȱIndus.ȱAss’nȱofȱAm.,ȱInc.ȱ(“RIAA”),ȱCommentsȱSubmittedȱinȱ
ResponseȱtoȱU.S.ȱCopyrightȱOffice’sȱFeb.ȱ25,ȱ2014ȱNoticeȱofȱInquiryȱatȱ2ȱ(Apr.ȱ4,ȱ2014)ȱ(“MPAA–RIAAȱJointȱInitialȱ
Comments”)ȱ(“ExistingȱU.S.ȱlawsȱfullyȱimplementȱtheȱmakingȱavailableȱandȱpublicȱcommunicationȱrightsȱwithinȱtheȱ
frameworkȱofȱtheȱreproduction,ȱdistribution,ȱperformanceȱandȱdisplayȱrightsȱofȱSectionȱ106ȱofȱtheȱCopyrightȱAct.”);ȱ
Softwareȱ&ȱInfo.ȱIndus.ȱAss’nȱ(“SIIA”),ȱCommentsȱSubmittedȱinȱResponseȱtoȱU.S.ȱCopyrightȱOffice’sȱFeb.ȱ25,ȱ2014ȱ
NoticeȱofȱInquiryȱatȱ3ȱ(Apr.ȱ4,ȱ2014)ȱ(“SIIAȱInitialȱComments”)ȱ(“Weȱdoȱnotȱbelieveȱthatȱlegislationȱorȱanyȱtypeȱofȱ
furtherȱCongressionalȱclarificationȱisȱneededȱtoȱprovideȱforȱaȱmakingȱavailableȱrightȱunderȱU.S.ȱlaw.”);ȱU.S.ȱChamberȱofȱ
CommerceȱGlob.ȱIntellectualȱProp.ȱCtr.ȱ(“GIPC”),ȱCommentsȱSubmittedȱinȱResponseȱtoȱU.S.ȱCopyrightȱOffice’sȱFeb.ȱ25,ȱ
2014ȱNoticeȱofȱInquiryȱatȱ6ȱ(Apr.ȱ4,ȱ2014)ȱ(“Theȱrightsȱofȱdistribution,ȱreproduction,ȱpublicȱdisplayȱandȱpublicȱ
performance,ȱproperlyȱunderstood,ȱalreadyȱencompassȱtheȱactȱofȱmakingȱavailableȱcopyrightedȱworks.”).ȱ
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greaterȱclarity.28ȱȱOthers,ȱincludingȱsomeȱpublicȱinterestȱandȱtechnologyȱgroups,ȱconcededȱtheȱ
obligationȱtoȱrecognizeȱsuchȱaȱright,ȱbutȱurgedȱaȱnarrowerȱunderstandingȱofȱitsȱscope,ȱarguingȱ
thatȱtheȱmakingȱavailableȱrightȱdoesȱnotȱnecessarilyȱrequireȱU.S.ȱlawȱtoȱcoverȱmereȱoffersȱofȱ
access.29ȱȱSomeȱcommentersȱalsoȱcontendedȱthatȱtheȱadditionȱofȱexpressȱ“makingȱavailable”ȱ
languageȱtoȱU.S.ȱcopyrightȱlawȱwouldȱhaveȱsignificantȱadverseȱconsequences,ȱincludingȱcreatingȱ
uncertaintyȱasȱtoȱtheȱlegalityȱofȱcommonplaceȱonlineȱactivities.30ȱȱImportantly,ȱnoȱoneȱchallengedȱ
theȱviewȱthatȱtheȱUnitedȱStatesȱisȱobligatedȱbyȱinternationalȱagreementsȱtoȱrecognizeȱtheȱmakingȱ
availableȱright,ȱorȱthatȱtheȱexclusiveȱrightsȱinȱSectionȱ106ȱcouldȱserveȱasȱaȱbasisȱforȱtheȱfulfillmentȱ
ofȱthoseȱobligations.31ȱ
ȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱ
ȱSeeȱPeterȱS.ȱMenell,ȱCommentsȱSubmittedȱinȱResponseȱtoȱU.S.ȱCopyrightȱOffice’sȱFeb.ȱ25,ȱ2014ȱNoticeȱofȱInquiryȱatȱ2ȱ
(Apr.ȱ4,ȱ2014)ȱ(“MenellȱInitialȱComments”)ȱ(“Congressȱshouldȱclarifyȱtheȱscopeȱofȱtheȱdistributionȱright.ȱȱTheȱdissensusȱ
surroundingȱtheȱ‘makingȱavailable’ȱissueȱneedlesslyȱcreatesȱuncertaintyȱandȱincreasesȱtheȱcostsȱofȱlitigation.”);ȱAm.ȱ
Soc’yȱofȱComposers,ȱAuthorsȱandȱPublishersȱ(“ASCAP”),ȱBroadcastȱMusic,ȱInc.ȱ(“BMI”),ȱSongwritersȱGuildȱofȱAmericaȱ
(“SGA”),ȱSESAC,ȱInc.,ȱandȱNat’lȱMusicȱPublishers’ȱAss’nȱ(“NMPA”),ȱCommentsȱSubmittedȱinȱResponseȱtoȱU.S.ȱ
CopyrightȱOffice’sȱFeb.ȱ25,ȱ2014ȱNoticeȱofȱInquiryȱatȱ6ȱ(Apr.ȱ4,ȱ2014)ȱ(“MusicalȱWorksȱOrganizationsȱJointȱInitialȱ
Comments”)ȱ(“Toȱfurtherȱclarityȱinȱtheȱlawȱforȱallȱparties,ȱandȱparticularlyȱifȱtheȱcourtsȱcannotȱstraightenȱtheȱwobblyȱ
table,ȱweȱbelieveȱCongressȱwillȱneedȱtoȱtakeȱactionȱbyȱexplicitlyȱclarifyingȱtheȱexistenceȱofȱtheȱmakingȱavailableȱrightȱ
underȱSectionȱ106.”).ȱ
28
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29ȱSee,ȱe.g.,ȱComput.ȱ&ȱCommc’nsȱIndus.ȱAss’nȱ(“CCIA”),ȱCommentsȱSubmittedȱinȱResponseȱtoȱU.S.ȱCopyrightȱOffice’sȱ
Feb.ȱ25,ȱ2014ȱNoticeȱofȱInquiryȱatȱ3ȱ(Apr.ȱ4,ȱ2014)ȱ(“CCIAȱInitialȱComments”)ȱ(“[N]oȱinternationalȱobligationȱcompelsȱ
theȱcreationȱofȱaȱnewȱcauseȱofȱactionȱforȱattemptedȱdistributionȱorȱanyȱotherȱrightȱ.ȱ.ȱ.ȱ.”);ȱGlynnȱS.ȱLunney,ȱCommentsȱ
SubmittedȱinȱResponseȱtoȱU.S.ȱCopyrightȱOffice’sȱFeb.ȱ25,ȱ2014ȱNoticeȱofȱInquiryȱatȱ1ȱ(Apr.ȱ2,ȱ2014)ȱ(“LunneyȱInitialȱ
Comments”)ȱ(“[W]eȱhaveȱsatisfiedȱourȱtreatyȱobligationsȱwhetherȱweȱrequireȱproofȱofȱaȱdownloadȱtoȱestablishȱ
infringementȱofȱtheȱdistributionȱrightȱorȱnot.”);ȱPub.ȱKnowledgeȱ(“PK”)ȱandȱElect.ȱFrontierȱFound.ȱ(“EFF”),ȱJointȱ
CommentsȱSubmittedȱinȱResponseȱtoȱU.S.ȱCopyrightȱOffice’sȱFeb.ȱ25,ȱ2015ȱNoticeȱofȱInquiryȱatȱ1–2ȱ(Apr.ȱ4,ȱ2014)ȱ(“PKȬ
EFFȱJointȱInitialȱComments”)ȱ(“[O]bligationsȱunderȱtheȱWIPOȱtreatiesȱwillȱbeȱfulfilledȱevenȱifȱUnitedȱStatesȱcourtsȱ
concludeȱthatȱinȱsomeȱsituations,ȱmerelyȱofferingȱtoȱuploadȱaȱfileȱdoesȱnotȱimplicateȱanȱexclusiveȱright.”);ȱSoc’yȱofȱAm.ȱ
Archivistsȱ(“SAA”),ȱCommentsȱSubmittedȱinȱResponseȱtoȱU.S.ȱCopyrightȱOffice’sȱFeb.ȱ25,ȱ2014ȱNoticeȱofȱInquiryȱatȱ3ȱ
(Apr.ȱ1,ȱ2014)ȱ(“SAAȱInitialȱComments”)ȱ(“[D]istributionȱrequiresȱatȱleastȱaȱtemporaryȱtransferȱofȱcustody,ȱsuchȱasȱ
lendingȱ.ȱ.ȱ.ȱ.ȱThisȱinterpretationȱisȱfullyȱconsistentȱ.ȱ.ȱ.ȱwithȱourȱinternationalȱobligations.”).ȱ
30ȱSee,ȱe.g.,ȱCCIAȱInitialȱCommentsȱatȱ7ȱ(“Addingȱanotherȱexclusiveȱrightȱofȱ‘makingȱavailable’ȱwouldȱfurtherȱexacerbateȱ
problemsȱwithȱoverlappingȱrights,ȱandȱcreateȱanotherȱgatekeeperȱattemptingȱtoȱextractȱroyalties.”);ȱDig.ȱPub.ȱLibraryȱofȱ
Am.ȱ(“DPLA”),ȱCommentsȱSubmittedȱinȱResponseȱtoȱU.S.ȱCopyrightȱOffice’sȱFeb.ȱ25,ȱ2014ȱNoticeȱofȱInquiryȱatȱ1ȱ(Apr.ȱ
4,ȱ2014)ȱ(“DPLAȱInitialȱComments”)ȱ(“DPLAȱhasȱstrongȱreservationsȱaboutȱtheȱcreationȱofȱaȱbroadȱmakingȱavailableȱ
rightȱbecauseȱweȱbelieveȱsuchȱaȱrightȱwouldȱinhibitȱfreeȱandȱopenȱlinkingȱtoȱworksȱthatȱshouldȱbeȱlegitimatelyȱmadeȱ
availableȱonline.”);ȱInternetȱAss’n,ȱCommentsȱSubmittedȱinȱResponseȱtoȱU.S.ȱCopyrightȱOffice’sȱJulyȱ15,ȱ2014ȱNoticeȱofȱ
Inquiryȱatȱ5ȱ(Aug.ȱ14,ȱ2014)ȱ(“InternetȱAss’nȱAdditionalȱComments”)ȱ(“Commentersȱwarnȱthatȱaȱ‘makingȱavailable’ȱ
rightȱwouldȱcomplicateȱtheȱcurrentȱsystemȱbyȱpresentingȱproblemsȱinȱexistingȱcontractsȱwhereȱnewȱtechnologiesȱwereȱ
notȱconsideredȱandȱwouldȱevenȱquestionȱtheȱlegalityȱofȱonlineȱfunctionsȱsuchȱasȱlinkingȱandȱembedding.”);ȱPK–EFFȱ
JointȱInitialȱCommentsȱatȱ6ȱ(“TheȱUnitedȱStatesȱshouldȱnotȱcreateȱaȱnewȱmakingȱavailableȱrightȱbecauseȱdoingȱsoȱcouldȱ
riskȱmakingȱaȱnumberȱofȱdesirableȱbehaviorsȱthatȱareȱcurrentlyȱlawful,ȱunlawful.”);ȱSAAȱInitialȱCommentsȱatȱ3ȱ(“Aȱnewȱ
explicitȱrightȱwouldȱonlyȱleadȱtoȱfurtherȱconfusionȱandȱlitigationȱasȱtoȱtheȱscopeȱofȱthatȱrightȱandȱwouldȱreinforceȱtheȱ
sometimesȱoverlyȱcautiousȱapproachȱofȱarchivistsȱbutȱwithȱnoȱcommensurateȱbenefitȱtoȱcopyrightȱowners.”).ȱ
31ȱSee,ȱe.g.,ȱCCIAȱInitialȱCommentsȱatȱ2–3ȱ(“[T]heȱU.S.ȱCopyrightȱActȱdoesȱnotȱprovideȱaȱspecificȱ‘makingȱavailable’ȱrightȱ
inȱ17ȱU.S.C.ȱ§ȱ106,ȱalthoughȱitȱneverthelessȱprovidesȱauthorsȱwithȱdistributionȱandȱperformanceȱrights,ȱcombinedȱwithȱ
variousȱdoctrinesȱofȱsecondaryȱliability,ȱwhichȱareȱmoreȱthanȱadequateȱtoȱsatisfyȱinternationalȱobligations.”);ȱESAȱInitialȱ
Commentsȱatȱ1ȱ(“[T]heȱbundleȱofȱexclusiveȱrightsȱaffordedȱtoȱrightsȱholdersȱbyȱ§ȱ106ȱofȱtheȱCopyrightȱActȱprovidesȱ
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II. THEȱWIPOȱINTERNETȱTREATIESȱANDȱTHEȱMAKINGȱAVAILABLEȱRIGHTȱ
ȱ
Beginningȱinȱtheȱearlyȱ1970s,ȱWIPOȱembarkedȱuponȱalmostȱtwoȱdecadesȱofȱstudyȱandȱ
analysisȱtoȱconsiderȱtheȱmostȱeffectiveȱwayȱtoȱadaptȱtheȱinternationalȱcopyrightȱregimeȱtoȱnewȱ
andȱemergingȱtechnologies.32ȱȱMemberȱcountriesȱwereȱkeenlyȱawareȱthatȱtheȱprimaryȱtreatyȱ
governingȱinternationalȱcopyright,ȱtheȱBerneȱConventionȱforȱtheȱProtectionȱofȱLiteraryȱandȱ
ArtisticȱWorks,ȱwasȱfirstȱadoptedȱinȱtheȱlateȱ1800sȱandȱhadȱbeenȱmostȱrecentlyȱamendedȱinȱ1971.ȱȱ
Thus,ȱtheȱinternationalȱcopyrightȱregimeȱlaggedȱwellȱbehindȱsubsequentȱdevelopmentsȱinȱ
computers,ȱphotocopying,ȱandȱsatelliteȱtechnology.ȱȱInȱ1991,ȱWIPOȱconvenedȱtwoȱCommitteesȱofȱ
Expertsȱtoȱconsiderȱtheȱnegotiationȱofȱnewȱinstrumentsȱtoȱaddressȱtheseȱissues.33ȱȱTheȱ“digitalȱ
agenda,”ȱasȱitȱbecameȱknown,ȱconcernedȱ“certainȱdefinitions,ȱrightsȱapplicableȱforȱtheȱstorageȱofȱ
worksȱandȱobjectsȱofȱneighboringȱrightsȱinȱdigitalȱsystems,ȱtransmissionȱofȱworksȱandȱobjectsȱofȱ
neighboringȱrightsȱinȱdigitalȱnetworks,ȱlimitationsȱonȱandȱexceptionsȱtoȱrightsȱinȱaȱdigitalȱ
environment,ȱtechnologicalȱprotectionȱmeasuresȱandȱrightsȱmanagementȱinformation.”34ȱȱȱ
Throughoutȱtheȱdigitalȱagendaȱdiscussions,ȱtheȱUnitedȱStatesȱandȱotherȱcountriesȱ
highlightedȱtheȱ“immediate,ȱcostless,ȱandȱwidespread”35ȱcopyingȱfacilitatedȱbyȱtheȱInternet,ȱ
whichȱ“allow[ed]ȱusersȱofȱelectronicȱmediaȱtoȱsendȱandȱretrieveȱperfectȱreproductionsȱofȱ
copyrightedȱmaterialȱeasilyȱandȱnearlyȱinstantaneously,ȱtoȱorȱfromȱlocationsȱaroundȱtheȱworld.”36ȱȱ
Asȱaȱresult,ȱtheȱInternetȱposedȱseveralȱlegalȱchallenges—includingȱtheȱeaseȱwithȱwhichȱ
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‘communicationȱtoȱtheȱpublic’ȱrights.”);ȱLunneyȱInitialȱCommentsȱatȱ1ȱ(“[O]urȱexistingȱstructureȱofȱrightsȱprovidesȱ
protectionȱequivalentȱtoȱtheȱ‘makingȱavailable’ȱandȱ‘communicationȱtoȱtheȱpublic’ȱrightsȱrequiredȱbyȱtheȱWIPOȱ
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CopyrightȱTreatyȱ.ȱ.ȱ.ȱandȱtheȱWIPOȱPerformanceȱandȱPhonogramsȱTreatyȱ.ȱ.ȱ.ȱ.”);ȱMPAA–RIAAȱJointȱInitialȱCommentsȱ
atȱ2ȱ(“TheȱSectionȱ106ȱrightsȱareȱbroadȱenoughȱtoȱincludeȱtheȱrightsȱofȱmakingȱavailableȱandȱcommunicationȱtoȱtheȱ
publicȱthatȱwereȱintendedȱbyȱCongressȱandȱthatȱtheȱWCT,ȱWPPT,ȱandȱotherȱinternationalȱtreatiesȱobligateȱtheȱUnitedȱ
Statesȱtoȱprovide.”);ȱPK–EFFȱJointȱInitialȱCommentsȱatȱ3ȱ(“[I]tȱisȱclearȱthatȱtheȱUnitedȱStatesȱalwaysȱintendedȱtoȱfulfillȱ
WIPOȱtreatyȱobligationsȱthroughȱexistingȱexclusiveȱrights,ȱandȱthereȱisȱnoȱreasonȱtoȱbelieveȱthatȱthisȱapproachȱisȱnoȱ
longerȱsufficientȱtoȱsatisfyȱthoseȱobligations.”).ȱ
SILKEȱVONȱLEWINSKI,ȱINTERNATIONALȱCOPYRIGHTȱLAWȱANDȱPOLICYȱ¶¶ȱ17.01–.04,ȱatȱ428–29ȱ(2008).ȱ

32ȱ

ȱBetweenȱ1971ȱandȱ1991,ȱWIPOȱfacilitatedȱaȱstrategyȱofȱ“guidedȱdevelopment”ȱthatȱresultedȱinȱ“recommendations,ȱ
guidingȱprinciples,ȱ.ȱ.ȱ.ȱmodelȱprovisions,ȱandȱ.ȱ.ȱ.ȱstudies,”ȱratherȱthanȱpreparingȱforȱaȱnewȱrevisionȱconference.ȱȱId.ȱ¶ȱ
17.01,ȱatȱ428.ȱȱExpertȱbodies,ȱconvenedȱbyȱWIPOȱandȱtheȱUnitedȱNationsȱEducational,ȱScientificȱandȱCulturalȱ
Organization,ȱfocusedȱonȱphotocopying,ȱcableȱtelevision,ȱcomputerȱprograms,ȱandȱotherȱcomputerȬrelatedȱcopyrightȱ
issues;ȱrentalȱandȱlendingȱrights;ȱprivateȱcopying;ȱandȱdirectȱbroadcastingȱbyȱsatellite.ȱȱSeeȱMIHÁLYȱFICSOR,ȱTHEȱLAWȱOFȱ
COPYRIGHTȱANDȱTHEȱINTERNET:ȱTHEȱ1996ȱWIPOȱTREATIES,ȱTHEIRȱINTERPRETATIONȱANDȱIMPLEMENTATIONȱ¶¶ȱ1.03–.10,ȱatȱ5–8ȱ
(2002).ȱ
33

ȱFicsor,ȱsupraȱnoteȱ5,ȱatȱ202.ȱȱ

34

ȱDavidȱNimmer,ȱAȱTaleȱofȱTwoȱTreaties–Dateline:ȱGeneva–Decemberȱ1996,ȱ22ȱCOLUM.ȬVLAȱJ.L.ȱ&ȱARTSȱ1,ȱ5ȱ(1997).ȱ

35

ȱH.R.ȱREP.ȱNO.ȱ105Ȭ551,ȱpt.ȱ1,ȱatȱ9ȱ(1998).ȱ

36

ȱSeeȱH.R.ȱREP.ȱNO.ȱ105Ȭ551,ȱpt.ȱ1,ȱatȱ9ȱ(1998)ȱ(“Withȱthisȱevolutionȱinȱtechnology,ȱtheȱlawȱmustȱadaptȱinȱorderȱtoȱmakeȱ
digitalȱnetworksȱsafeȱplacesȱtoȱdisseminateȱandȱexploitȱcopyrightedȱworks.”);ȱJaneȱC.ȱGinsburg,ȱGlobalȱUse/Territorialȱ
37
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resultedȱinȱtheȱWCT,ȱwhichȱprovidesȱprotectionȱforȱauthorsȱofȱliteraryȱandȱartisticȱworksȱ
(includingȱwritings,ȱcomputerȱprograms,ȱmusicalȱworks,ȱaudiovisualȱworks,ȱfineȱartȱworks,ȱ
photographs,ȱandȱdatabases);ȱandȱtheȱWPPT,ȱwhichȱincludesȱprotectionsȱforȱperformersȱandȱ
producersȱofȱphonograms.ȱȱȱ
DuringȱtheȱnegotiationȱofȱtheȱWIPOȱInternetȱTreaties,ȱtheȱCommitteesȱdiscussedȱtheȱneedȱ
toȱaddressȱauthors’ȱrightsȱinȱlightȱofȱtheȱadventȱofȱdigitalȱinteractive,ȱonȬdemandȱtransmissionsȱ
andȱagreedȱ“thatȱtheȱtransmissionȱofȱworksȱandȱobjectsȱofȱneighboringȱrightsȱonȱtheȱInternetȱandȱ
inȱsimilarȱnetworksȱshouldȱbeȱsubjectedȱtoȱanȱexclusiveȱrightȱofȱauthorizationȱofȱtheȱownersȱofȱtheȱ
rights.”38ȱȱTheȱCommitteesȱdidȱnotȱagree,ȱhowever,ȱonȱhowȱtoȱgrantȱauthorsȱtheȱrightȱtoȱauthorizeȱ
suchȱtransmissions.ȱȱInstead,ȱtheȱmemberȱstatesȱdebatedȱtwoȱcompetingȱbundlesȱofȱexclusiveȱ
rightsȱthroughȱwhichȱtoȱprovideȱthisȱprotection—eitherȱtheȱrightȱofȱreproductionȱplusȱaȱbroadȱ
rightȱofȱdistribution,ȱorȱreproductionȱplusȱtheȱBerneȱConvention’sȱrightȱofȱcommunicationȱtoȱtheȱ
public.39ȱȱTheȱUnitedȱStatesȱarguedȱthatȱtheȱdistributionȱrightȱproperlyȱencompassedȱdigitalȱ
transmissions,ȱbutȱseveralȱotherȱcountriesȱpreferredȱtoȱcoverȱsuchȱtransmissionsȱthroughȱaȱ
communicationȬtoȬtheȬpublicȱright.40ȱȱTheȱEuropeanȱCommunityȱwasȱaȱstrongȱproponentȱofȱtheȱ
latterȱviewȱandȱproposedȱdraftȱtreatyȱlanguageȱthatȱhousedȱanȱauthor’sȱrightȱtoȱmakeȱworksȱ
availableȱbyȱwireȱorȱwirelessȱmeansȱwithinȱtheȱrightȱofȱcommunicationȱtoȱtheȱpublic.41ȱȱAfterȱitȱ
ȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱ
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Rights:ȱPrivateȱInternationalȱLawȱQuestionsȱofȱtheȱGlobalȱInformationȱInfrastructure,ȱ42ȱJ.ȱCOPYRIGHTȱSOC’YȱU.S.A.ȱ318,ȱ319–20ȱ
(1995);ȱDavidȱR.ȱJohnsonȱ&ȱDavidȱPost,ȱLawȱandȱBorders—theȱRiseȱofȱLawȱinȱCyberspace,ȱ48ȱSTAN.ȱL.ȱREV.ȱ1367,ȱ1383–87ȱ
(1996);ȱMichaelȱJ.ȱO’Sullivan,ȱInternationalȱCopyright:ȱProtectionȱforȱCopyrightȱHoldersȱinȱtheȱInternetȱAge,ȱ13ȱN.Y.ȱINT’LȱL.ȱ
REV.ȱ1,ȱ1,ȱ40ȱ(2000);ȱJulieȱS.ȱSheinblatt,ȱTheȱWIPOȱCopyrightȱTreaty,ȱ13ȱBERKELEYȱTECH.ȱL.J.ȱ535,ȱ535ȱ(1998)ȱ(“Theȱtreatiesȱ
wereȱcreatedȱinȱresponseȱtoȱtheȱarrivalȱofȱtheȱdigitalȱage,ȱwhichȱhasȱmadeȱinformationȱaȱkeyȱbusinessȱasset,ȱexpandedȱ
internationalȱcommerce,ȱandȱenabledȱfasterȱandȱeasierȱcopyingȱofȱcopyrightedȱwork.ȱȱTheȱvalueȱofȱharmonizingȱglobalȱ
copyrightȱlawȱhasȱgrownȱaccordingly.ȱȱTheȱCopyrightȱTreatyȱwasȱformedȱbothȱtoȱharmonizeȱglobalȱcopyrightȱlawȱandȱ
toȱextendȱthatȱlawȱintoȱtheȱdigitalȱdomain.”).ȱ
ȱFicsor,ȱsupraȱnoteȱ5,ȱatȱ207.ȱ

38

39ȱSeeȱBerneȱConventionȱforȱtheȱProtectionȱofȱLiteraryȱandȱArtisticȱWorksȱart.ȱ11bis,ȱSept.ȱ9,ȱ1886,ȱasȱrevisedȱJulyȱ24,ȱ1971,ȱ
andȱasȱamendedȱSept.ȱ28,ȱ1979,ȱS.ȱTreatyȱDoc.ȱ99Ȭ27,ȱ1161ȱU.N.T.S.ȱ3ȱ(“Authorsȱofȱliteraryȱandȱartisticȱworksȱshallȱenjoyȱ
theȱexclusiveȱrightȱofȱauthorizing:ȱ(i)ȱtheȱbroadcastingȱofȱtheirȱworksȱorȱtheȱcommunicationȱthereofȱtoȱtheȱpublicȱbyȱanyȱ
otherȱmeansȱofȱwirelessȱdiffusionȱofȱsigns,ȱsoundsȱorȱimagesȱ.ȱ.ȱ.ȱ.”).ȱ
40ȱSeeȱDavidȱO.ȱCarson,ȱMakingȱtheȱMakingȱAvailableȱRightȱAvailable,ȱ22ndȱAnnualȱHoraceȱS.ȱMangesȱLecture,ȱFebruaryȱ3,ȱ
2009,ȱ33ȱCOLUM.ȱJ.L.ȱ&ȱARTSȱ135,ȱ145ȱ(2010);ȱPamelaȱSamuelson,ȱTheȱU.S.ȱDigitalȱAgendaȱatȱWIPO,ȱ37ȱVA.ȱJ.ȱINT’LȱL.ȱ369,ȱ
393–94ȱ(1997)ȱ(notingȱthatȱoneȱpossibleȱreasonȱforȱtheȱdivideȱbetweenȱtheȱUnitedȱStatesȱandȱtheȱEuropeanȱCommunityȱ
wasȱrootedȱinȱdifferencesȱinȱnationalȱlawsȱbecauseȱU.S.ȱcopyrightȱlawȱgrantedȱauthorsȱanȱexclusiveȱrightȱtoȱdistributeȱ
copiesȱtoȱtheȱpublicȱbutȱnotȱanȱexclusiveȱrightȱtoȱcommunicateȱworksȱtoȱtheȱpublic,ȱwhileȱmanyȱEuropeanȱUnionȱ
memberȱstatesȱdidȱnotȱhaveȱanȱexclusiveȱdistributionȱrightȱbutȱdidȱgrantȱauthorsȱtheȱrightȱtoȱcontrolȱcommunicationsȱofȱ
worksȱtoȱtheȱpublic);ȱThomasȱD.ȱSydnorȱII,ȱTheȱMakingȱAvailableȱRightȱUnderȱU.S.ȱLaw,ȱ16ȱPROGRESSȱONȱPOINTȱno.ȱ7,ȱMar.ȱ
2009,ȱatȱ5–8,ȱ17ȱ(equatingȱtheȱmakingȱavailableȱrightȱwithȱtheȱrightȱofȱpublicationȱandȱnotingȱthatȱcivilȱlawȱcountries,ȱ
likeȱmostȱinȱtheȱEuropeanȱUnion,ȱimplementedȱpublicationȱrightsȱthroughȱtheȱexclusiveȱrightȱtoȱcommunicateȱaȱworkȱtoȱ
theȱpublic).ȱ

ȱWIPO,ȱCommitteeȱofȱExpertsȱonȱaȱPossibleȱProtocolȱtoȱtheȱBerneȱConventionȱSeventhȱSession,ȱCommitteeȱofȱExpertsȱ
onȱaȱPossibleȱInstrumentȱforȱtheȱProtectionȱofȱtheȱRightsȱofȱPerformersȱandȱProducersȱofȱPhonogramsȱSixthȱSessionȱ
Geneva,ȱMayȱ22–24,ȱ1996,ȱProposalsȱofȱtheȱEuropeanȱCommunityȱandȱitsȱMemberȱStates,ȱatȱ3–4,ȱWIPOȱDoc.ȱBCP/CE/VII/1Ȭ
INR/CE/VI/1ȱ(Mayȱ20,ȱ1996),ȱavailableȱatȱhttp://www.wipo.int/mdocsarchives/BCP_CE_VII_1_INR_CE_VI/BCP_CE_VII_ȱ
1ȬINR_CE_VI_1_E.PDF;ȱREINBOTHEȱ&ȱVONȱLEWINSKI,ȱsupraȱnoteȱ4,ȱ¶ȱ7.8.4,ȱatȱ126;ȱFicsor,ȱsupraȱnoteȱ5,ȱatȱ208–09.ȱ
41
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becameȱclearȱthatȱneitherȱtheȱUnitedȱStates’ȱnorȱtheȱEuropeanȱCommunity’sȱpreferencesȱwouldȱ
generallyȱbeȱaccepted,ȱaȱcompromiseȱsolution,ȱreferredȱtoȱasȱtheȱ“umbrellaȱsolution,”ȱwasȱ
developedȱandȱincorporatedȱintoȱtheȱWCTȱandȱWPPT.42ȱȱȱȱȱȱȱȱ
Theȱumbrellaȱsolution,ȱinȱattemptingȱtoȱcloseȱtheȱBerneȱConventionȱgapsȱinȱcoverageȱforȱ
theȱdistributionȱandȱcommunicationȱtoȱtheȱpublicȱrights,ȱprovidesȱtreatyȱmembersȱwithȱflexibilityȱ
inȱhowȱtheyȱimplementȱtheȱexclusiveȱrightȱtoȱauthorizeȱonȬdemandȱandȱinteractiveȱdigitalȱ
transmissionsȱintoȱnationalȱlaw.43ȱȱThisȱflexibilityȱwasȱparticularlyȱimportantȱforȱtheȱUnitedȱStates.ȱȱ
Atȱtheȱ1996ȱDiplomaticȱConferenceȱthatȱyieldedȱtheȱfinalȱtextȱofȱtheȱWIPOȱInternetȱTreaties,ȱtheȱ
U.S.ȱdelegation,ȱaccordingȱtoȱtheȱofficialȱminutes,ȱ“stressedȱtheȱunderstanding—whichȱhadȱneverȱ
beenȱquestionedȱduringȱtheȱpreparatoryȱworkȱ.ȱ.ȱ.—thatȱthoseȱrightsȱmightȱbeȱimplementedȱinȱ
nationalȱlegislationȱthroughȱapplicationȱofȱanyȱparticularȱexclusiveȱrightȱ.ȱ.ȱ.ȱorȱcombinationȱofȱ
exclusiveȱrights,ȱasȱlongȱasȱtheȱactsȱdescribedȱinȱ[theȱtreaty]ȱArticlesȱwereȱcoveredȱbyȱsuchȱ
rights.”44ȱȱThoughȱtheȱapplicableȱtreatyȱprovisionsȱusedȱtheȱtermsȱ“communicationȱtoȱtheȱpublic”ȱ
andȱ“makingȱavailable,”ȱtreatyȱmembersȱwereȱfreeȱtoȱimplementȱtheȱobligationsȱeitherȱasȱaȱsubsetȱ
ofȱtheȱrightȱofȱcommunicationȱtoȱtheȱpublic,ȱasȱaȱstandȬaloneȱ“makingȱavailable”ȱright,ȱorȱthroughȱ
someȱotherȱexclusiveȱrightȱorȱcombinationȱofȱrightsȱfoundȱinȱtheirȱnationalȱlaws.45ȱȱTheȱgoalȱwasȱ
toȱprovideȱaȱvehicleȱforȱ“grant[ing]ȱeffectiveȱandȱefficientȱprotectionȱinȱtheȱdigitalȱenvironment,ȱ
andȱ[for]ȱfacilitat[ing]ȱ‘interoperability’ȱbetweenȱdifferentȱsystems.”46ȱȱThus,ȱ“theȱmostȱbasicȱ
elementȱofȱtheȱ‘umbrellaȱsolution’ȱ[was]ȱtheȱneutral,ȱlegalȬcharacterizationȬfreeȱdescriptionȱofȱ
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ȱSeeȱMIHÁLYȱFICSOR,ȱWIPO,ȱGUIDEȱTOȱTHEȱCOPYRIGHTȱANDȱRELATEDȱRIGHTSȱTREATIESȱADMINISTEREDȱBYȱWIPOȱANDȱ
GLOSSARYȱOFȱCOPYRIGHTȱANDȱRELATEDȱRIGHTSȱTERMSȱ¶¶ȱCTȬ8.2–CTȬ8.9,ȱ207–08ȱ(2003)ȱ(“WIPOȱGUIDE”)ȱ(discussingȱtheȱ
problemsȱassociatedȱwithȱadoptingȱeitherȱtheȱ“distribution”ȱorȱtheȱ“communicationȱtoȱtheȱpublic”ȱapproachȱtoȱdigitalȱ
distributionsȱofȱworks).ȱ
42

ȱBeyondȱtheȱdisagreementȱaboutȱwhichȱexclusiveȱrightȱwasȱpreferred,ȱthereȱalsoȱwasȱrecognitionȱ“thatȱtheȱborderlinesȱ
amongȱtheȱrightȱofȱreproduction,ȱtheȱrightȱofȱdistribution,ȱandȱtheȱrightȱofȱcommunicationȱtoȱtheȱpublicȱareȱgettingȱ
blurred.”ȱȱMihályȱFicsor,ȱInternationalȱHarmonizationȱofȱCopyrightȱandȱNeighboringȱRights,ȱinȱWIPOȱWORLDWIDEȱ
SYMPOSIUMȱONȱCOPYRIGHTȱINȱTHEȱGLOBALȱINFORMATIONȱINFRASTRUCTURE,ȱ374ȱ(WIPOȱPub.ȱNo.ȱ746ȱ(E/S),ȱ1995).ȱ
43

ȱWIPOȱMinutes,ȱsupraȱnoteȱ5,ȱ¶ȱ301,ȱatȱ41.ȱȱNoȱdelegationȱopposedȱtheȱstatement.ȱȱSeeȱFicsor,ȱsupraȱnoteȱ5,ȱatȱ211;ȱ
REINBOTHEȱ&ȱVONȱLEWINSKI,ȱsupraȱnoteȱ4,ȱ¶ȱ7.8.24,ȱatȱ135.ȱ
44

ȱSeeȱVONȱLEWINSKI,ȱsupraȱnoteȱ32,ȱ¶ȱ17.80,ȱatȱ458ȱ(“[S]inceȱtheȱTreatiesȱallowȱimplementationȱofȱtheȱmakingȱavailableȱ
rightȱbyȱanyȱsuitableȱrightȱ.ȱ.ȱ.ȱitsȱrelationȱtoȱtheȱcommunicationȱrightȱunderȱtheȱTreatiesȱhasȱnoȱbearingȱonȱtheȱchoiceȱofȱ
itsȱsystematicȱclassificationȱunderȱnationalȱlaw.”).ȱȱForȱaȱcomparisonȱofȱdifferentȱimplementationȱmodels,ȱseeȱtheȱ
SurveyȱofȱForeignȱLawsȱRegardingȱStatutoryȱApproachesȱtoȱtheȱRightȱofȱMakingȱAvailable,ȱattachedȱasȱAppendixȱE.ȱ
45

ȱFicsor,ȱsupraȱnoteȱ43,ȱatȱ139.ȱ

46

ȱFICSOR,ȱsupraȱnoteȱ33,ȱ¶ȱC8.06,ȱatȱ496;ȱseeȱalsoȱVONȱLEWINSKI,ȱsupraȱnoteȱ32,ȱ¶ȱ17:78,ȱatȱ458;ȱTr.ȱatȱ121:21–122:1ȱ(Mayȱ5,ȱ
2014)ȱ(JohnȱC.ȱBeiter,ȱSESAC)ȱ(callingȱtechnologyȱneutralityȱ“aȱhallmarkȱofȱtheȱWIPOȱTreatiesȱwhenȱitȱcomesȱtoȱ[the]ȱ
makingȱavailableȱright”).ȱ
47
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authorsȱofȱliteraryȱandȱartisticȱworksȱtoȱauthorizeȱanyȱ“communicationȱtoȱtheȱpublicȱ.ȱ.ȱ.ȱbyȱwireȱ
orȱwirelessȱmeans,”ȱandȱthenȱextendsȱthatȱexclusiveȱrightȱtoȱtransmissionsȱviaȱinteractiveȱservices,ȱ
withoutȱlegallyȱcharacterizingȱtheȱnatureȱofȱtheȱright:ȱȱȱ
WithoutȱprejudiceȱtoȱtheȱprovisionsȱofȱArticlesȱ11(1)(ii),ȱ11bis(1)(i)ȱandȱ(ii),ȱ
11ter(1)(ii),ȱ14(1)(ii)ȱandȱ14bis(1)ȱofȱtheȱBerneȱConvention,ȱauthorsȱofȱliteraryȱandȱ
artisticȱworksȱshallȱenjoyȱtheȱexclusiveȱrightȱofȱauthorizingȱanyȱcommunicationȱ
toȱtheȱpublicȱofȱtheirȱworks,ȱbyȱwireȱorȱwirelessȱmeans,ȱincludingȱtheȱmakingȱ
availableȱtoȱtheȱpublicȱofȱtheirȱworksȱinȱsuchȱaȱwayȱthatȱmembersȱofȱtheȱpublicȱ
mayȱaccessȱtheseȱworksȱfromȱaȱplaceȱandȱatȱaȱtimeȱindividuallyȱchosenȱbyȱthem.48ȱ
TheȱWPPTȱreflectsȱtheȱumbrellaȱsolution49ȱbyȱprovidingȱanȱexclusiveȱrightȱofȱmakingȱavailableȱinȱ
Articlesȱ10ȱforȱperformers50ȱandȱ14ȱforȱproducersȱofȱsoundȱrecordings.51ȱȱTheȱWPPTȱusesȱtheȱ
phraseȱ“communicationȱtoȱtheȱpublic”ȱinȱanȱentirelyȱdifferentȱcontext,ȱreferringȱnotȱtoȱtheȱ
interactiveȱelementȱbutȱtoȱmoreȱtraditionalȱcommunicationsȱtoȱtheȱpublic,ȱsimilarȱtoȱtheȱpublicȱ
performanceȱrightȱinȱtheȱUnitedȱStates.52ȱ
DuringȱtheȱDiplomaticȱConference,ȱtheȱChairmanȱofȱtheȱCommitteesȱofȱExpertsȱprovidedȱ
guidanceȱonȱwhatȱtypesȱofȱactivitiesȱtheȱmakingȱavailableȱrightȱwasȱintendedȱtoȱreach.ȱȱTheȱ
ChairmanȱstressedȱthatȱoneȱofȱtheȱmainȱobjectivesȱofȱWCTȱArticleȱ8ȱwasȱ“toȱmakeȱitȱclearȱthatȱ
53ȱȱSimilarly,ȱ
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48ȱWCT,ȱsupraȱnoteȱ1,ȱart.ȱ8;ȱseeȱWIPOȱGUIDE,ȱsupraȱnoteȱ42,ȱ¶ȱCTȬ8.10,ȱatȱ209ȱ(“[T]heȱtreaty,ȱfirst,ȱextendsȱtheȱ
applicabilityȱofȱtheȱrightȱofȱcommunicationȱtoȱtheȱpublicȱtoȱallȱcategoriesȱofȱworks,ȱandȱthenȱclarifiesȱthatȱtheȱrightȱalsoȱ
coversȱtransmissionsȱinȱinteractiveȱsystemsȱdescribedȱinȱaȱlegalȬcharacterizationȬfreeȱmannerȱ.ȱ.ȱ.ȱ.”).ȱȱȱ

ȱSeeȱWIPOȱGUIDE,ȱsupraȱnoteȱ42,ȱ¶ȱPPTȬ10.2,ȱatȱ247–48;ȱVONȱLEWINSKI,ȱsupraȱnoteȱ32,ȱ¶ȱ17:79,ȱatȱ458.ȱ

49

ȱWPPT,ȱsupraȱnoteȱ1,ȱart.ȱ10ȱ(“Performersȱshallȱenjoyȱtheȱexclusiveȱrightȱofȱauthorizingȱtheȱmakingȱavailableȱtoȱtheȱ
publicȱofȱtheirȱperformancesȱfixedȱinȱphonograms,ȱbyȱwireȱorȱwirelessȱmeans,ȱinȱsuchȱaȱwayȱthatȱmembersȱofȱtheȱpublicȱ
mayȱaccessȱthemȱfromȱaȱplaceȱandȱatȱaȱtimeȱindividuallyȱchosenȱbyȱthem.”).ȱ
50

ȱWPPT,ȱsupraȱnoteȱ1,ȱart.ȱ14ȱ(“Producersȱofȱphonogramsȱshallȱenjoyȱtheȱexclusiveȱrightȱofȱauthorizingȱtheȱmakingȱ
availableȱtoȱtheȱpublicȱofȱtheirȱphonograms,ȱbyȱwireȱorȱwirelessȱmeans,ȱinȱsuchȱaȱwayȱthatȱmembersȱofȱtheȱpublicȱmayȱ
accessȱthemȱfromȱaȱplaceȱandȱatȱaȱtimeȱindividuallyȱchosenȱbyȱthem.”).ȱ
51

ȱWPPTȱArticleȱ15ȱcontainsȱaȱrightȱofȱequitableȱremunerationȱforȱbroadcastingȱandȱcommunicationȱtoȱtheȱpublic,ȱwhichȱ
isȱseparateȱfromȱtheȱmakingȱavailableȱright.ȱȱSeeȱREINBOTHEȱ&ȱVONȱLEWINSKI,ȱsupraȱnoteȱ4,ȱ¶ȱ8.15.32,ȱatȱ400ȱ(“[T]heȱrightȱ
ofȱmakingȱavailableȱforȱaccessȱasȱdescribedȱunderȱArticlesȱ10ȱandȱ14ȱWPPTȱisȱnotȱcoveredȱbyȱArticleȱ15ȱWPPT.”)ȱ
(boldingȱomitted);ȱWIPOȱGUIDE,ȱsupraȱnoteȱ42,ȱ¶ȱPPTȬ10.4,ȱatȱ248.ȱȱInȱfact,ȱtheȱWPPTȱcontainsȱspecificȱdefinitionsȱforȱ
bothȱ“broadcasting”ȱandȱ“communicationȱtoȱtheȱpublic”ȱasȱitȱappliesȱinȱtheȱWPPT.ȱȱSeeȱWPPT,ȱsupraȱnoteȱ1,ȱart.ȱ2(f),ȱ(g).ȱ
52

ȱWIPOȱBasicȱProposal,ȱsupraȱnoteȱ3,ȱ¶ȱ10.11,ȱatȱ44.ȱ

53

ȱId.ȱ¶ȱ11.03,ȱatȱ54.ȱȱTheȱrightȱtoȱauthorizeȱphysicalȱdistributionȱofȱcopiesȱisȱcoveredȱbyȱArticlesȱ8ȱ(forȱperformers)ȱandȱ12ȱ
(forȱproducersȱofȱsoundȱrecordings)ȱofȱtheȱWPPT.ȱ
54
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communicationȱconnections,ȱorȱfacilitiesȱforȱtheȱcarriageȱandȱroutingȱofȱsignals.”55ȱȱFinally,ȱtheȱ
Chairmanȱnotedȱthatȱ“[i]tȱisȱirrelevantȱwhetherȱcopiesȱareȱavailableȱforȱtheȱuserȱorȱwhetherȱtheȱ
workȱisȱsimplyȱmadeȱperceptibleȱto,ȱandȱthusȱusableȱby,ȱtheȱuser.”56ȱȱȱ
SinceȱtheȱTreaties’ȱadoption,ȱmostȱauthorities—includingȱjudicialȱdecisionsȱinȱcountriesȱ
thatȱhaveȱincorporatedȱexplicitȱ“makingȱavailable”ȱlanguageȱintoȱnationalȱlaw—haveȱinterpretedȱ
theȱrightȱtoȱcoverȱnotȱonlyȱtheȱactualȱtransmissionȱofȱaȱwork,ȱbutȱalsoȱtheȱofferingȱtoȱtheȱpublicȱofȱ
accessȱtoȱaȱworkȱonȱdemand.57ȱȱTheyȱnoteȱthatȱtheȱtreatyȱtextȱrefersȱtoȱmakingȱworksȱavailableȱinȱ
suchȱaȱmannerȱthatȱmembersȱofȱtheȱpublicȱ“mayȱaccess”ȱthem.58ȱȱThus,ȱasȱoneȱleadingȱtreatiseȱ
concludes,ȱ“simplyȱofferingȱtheȱworkȱonȱanȱundiscriminatingȱbasis,ȱsoȱthatȱanyȱmemberȱofȱtheȱ
generalȱpublicȱmayȱaccessȱtheȱwork,ȱshouldȱcomeȱwithinȱtheȱscopeȱofȱtheȱright.ȱ.ȱ.ȱ.ȱItȱisȱnotȱ
necessaryȱthatȱtheȱofferȱbeȱaccepted:ȱȱ‘makingȱavailable’ȱembracesȱincipientȱasȱwellȱasȱeffectedȱ
communications.”59ȱȱTheȱmajorityȱofȱparticipantsȱinȱthisȱstudyȱagreedȱwithȱthatȱinterpretation.60ȱ
ȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱ
ȱId.ȱ¶ȱ10.10,ȱatȱ44.ȱȱ

55

ȱId.;ȱseeȱalsoȱGinsburgȱInitialȱCommentsȱatȱ2ȱ(“[I]tȱdoesȱnotȱmatterȱwhetherȱtheȱmemberȱofȱtheȱpublicȱobtainsȱaccessȱtoȱ
theȱworkȱviaȱaȱrealȬtimeȱ‘stream’ȱorȱviaȱtheȱdeliveryȱtoȱherȱcomputerȱorȱotherȱdeviceȱofȱaȱdigitalȱcopyȱthatȱsheȱ
subsequentlyȱ‘opens’ȱinȱorderȱtoȱseeȱorȱhearȱtheȱwork.”).ȱ
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ȱSee,ȱe.g.,ȱCaseȱCȬ306/05,ȱSociedadȱGeneralȱdeȱAutoresȱyȱEditoresȱdeȱEspañaȱ(SGAE)ȱv.ȱRafaelȱHotelesȱSA,ȱ2006ȱE.C.R.ȱIȬ
11519,ȱ2006ȱEURȬLexȱCELEXȱ62005CJ0306,ȱpara.ȱ43ȱ(Dec.ȱ7,ȱ2006)ȱ(“RafaelȱHoteles”);ȱCaseȱCȬ466/12,ȱNilsȱSvenssonȱandȱ
Othersȱv.ȱRetrieverȱSverigeȱAB,ȱ2014ȱEURȬLexȱCELEXȱ62012CJ0466,ȱpara.ȱ19ȱ(Feb.ȱ13,ȱ2014)ȱ(“Svensson”)ȱ(citingȱRafaelȱ
Hoteles,ȱ2006ȱEURȬLexȱCELEXȱ62005CJ0306,ȱpara.ȱ43);ȱPolydorȱLtd.ȱv.ȱBrown,ȱ[2005]ȱEWHCȱ3191ȱ(Ch)ȱ(Eng.);ȱ
LandgerichtȱHamburgȱ[LGȱHamburg]ȱ[RegionalȱCourtȱofȱHamburg]ȱJan.ȱ25,ȱ2006,ȱMULTIMEDIAȱUNDȱRECHTȱ[MMR]ȱ2006,ȱ
700ȱ(Ger.);ȱGinsburgȱInitialȱCommentsȱatȱ2ȱ(“Theȱconceptȱofȱ‘makingȱavailable’ȱsetȱoutȱinȱWCTȱarticleȱ8ȱnecessarilyȱ
encompassesȱnotȱonlyȱtheȱactualȱtransmissionȱofȱaȱworkȱtoȱmembersȱofȱtheȱpublic,ȱbutȱespeciallyȱtheȱofferingȱtoȱtheȱ
publicȱtoȱaccessȱtheȱworkȱonȱdemand.”);ȱȱREINBOTHEȱ&ȱVONȱLEWINSKI,ȱsupraȱnoteȱ4,ȱ¶ȱ7.8.26,ȱatȱ137ȱ(“[U]sersȱdoȱnotȱ
necessarilyȱneedȱtoȱaccessȱtheȱworkȱinȱorderȱtoȱtriggerȱtheȱmakingȱavailableȱright.ȱȱItȱisȱsufficientȱthatȱtheyȱhaveȱtheȱ
opportunityȱtoȱaccessȱitȱasȱaȱconsequenceȱofȱtheȱactȱofȱmakingȱitȱavailableȱsoȱthatȱaccessȱisȱpossible.”);ȱBrigitteȱLindner,ȱ
TheȱWIPOȱTreaties,ȱinȱCOPYRIGHTȱINȱTHEȱINFORMATIONȱSOCIETYȱ18–19ȱ(BrigitteȱLindnerȱ&ȱTedȱShapiroȱeds.,ȱ2011)ȱ(“First,ȱ
asȱfarȱasȱscopeȱofȱtheȱrightȱisȱconcerned,ȱitȱisȱgenerallyȱconsideredȱthatȱmakingȱavailableȱcoversȱtwoȱconnectedȱacts:ȱȱtheȱ
offerȱofȱtheȱworkȱwhichȱmayȱbeȱaccessedȱindividuallyȱbyȱmembersȱofȱtheȱpublicȱandȱtheȱsubsequentȱtransmissionȱofȱtheȱ
workȱtoȱaȱmemberȱofȱtheȱpublicȱatȱhisȱorȱherȱrequest.ȱȱHowever,ȱitȱisȱnotȱnecessaryȱthatȱsuchȱtransmissionȱtakeȱplace:ȱȱ
theȱofferȱofȱtheȱcontentȱisȱsufficientȱforȱtheȱmakingȱavailableȱrightȱtoȱcomeȱintoȱplayȱwhetherȱtheȱuserȱultimatelyȱ
requestsȱtheȱtransmissionȱorȱnot.”).ȱ
57

ȱSeeȱJaneȱC.ȱGinsburg,ȱCommentsȱSubmittedȱinȱResponseȱtoȱU.S.ȱCopyrightȱOffice’sȱJulyȱ15,ȱ2014ȱNoticeȱofȱInquiryȱatȱ2ȱ
(Sept.ȱ3,ȱ2014)ȱ(“GinsburgȱAdditionalȱComments”)ȱ(“TheȱWCTȱtextȱisȱclearȱthatȱtheȱrightȱcoversȱtheȱofferȱofȱ
individualizedȱaccessȱtoȱworks,ȱbecauseȱitȱspecifiesȱtheȱ‘makingȱavailableȱtoȱtheȱpublicȱofȱ[authors’]ȱworksȱinȱsuchȱaȱ
wayȱthatȱmembersȱofȱtheȱpublicȱmayȱaccessȱtheseȱworksȱfromȱaȱplaceȱandȱatȱaȱtimeȱindividuallyȱchosenȱbyȱthem’.ȱ.ȱ.ȱ.”)ȱ
(alterationȱandȱemphasisȱinȱoriginal);ȱREINBOTHEȱ&ȱVONȱLEWINSKI,ȱsupraȱnoteȱ4,ȱ§ȱȱ7.8.26,ȱatȱ136–37;ȱRafaelȱHoteles,ȱ2006ȱ
EURȬLexȱCELEXȱ62005CJ0306,ȱpara.ȱ43ȱ(“ItȱfollowsȱfromȱArticleȱ3(1)ȱofȱDirectiveȱ2001/29ȱandȱArticleȱ8ȱofȱtheȱWIPOȱ
CopyrightȱTreatyȱthatȱforȱthereȱtoȱbeȱcommunicationȱtoȱtheȱpublicȱitȱisȱsufficientȱthatȱtheȱworkȱisȱmadeȱavailableȱtoȱtheȱ
publicȱinȱsuchȱaȱwayȱthatȱtheȱpersonsȱformingȱthatȱpublicȱmayȱaccessȱit.”).ȱ
58

ȱSAMȱRICKETSONȱ&ȱJANEȱC.ȱGINSBURG,ȱINTERNATIONALȱCOPYRIGHTȱANDȱNEIGHBORINGȱRIGHTS:ȱTHEȱBERNEȱCONVENTIONȱ

59

ANDȱBEYONDȱ¶ȱ12.58,ȱatȱ747ȱ(2dȱed.ȱ2005).ȱ

ȱSee,ȱe.g.,ȱAm.ȱAss’nȱofȱIndep.ȱMusicȱ(“A2IM”),ȱCommentsȱSubmittedȱinȱResponseȱtoȱU.S.ȱCopyrightȱOffice’sȱJulyȱ15,ȱ
2014ȱNoticeȱofȱInquiryȱatȱ2ȱ(Sept.ȱ15,ȱ2014)ȱ(“A2IMȱAdditionalȱComments”)ȱ(“Theȱconceptȱofȱ‘makingȱavailable’ȱ.ȱ.ȱ.ȱdoesȱ
60
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III. U.S.ȱIMPLEMENTATIONȱOFȱTHEȱMAKINGȱAVAILABLEȱRIGHTȱ
ȱ
Asȱnotedȱabove,ȱtheȱumbrellaȱsolutionȱgrantsȱcountriesȱflexibilityȱinȱhowȱtheyȱimplementȱ
theȱmakingȱavailableȱright—asȱaȱstandȬaloneȱexclusiveȱright,ȱorȱthroughȱaȱcombinationȱofȱotherȱ
exclusiveȱrights.ȱȱUltimately,ȱhowever,ȱtheȱmakingȱavailableȱrightȱasȱincorporatedȱintoȱtheȱWCTȱ
andȱtheȱWPPTȱsoughtȱtoȱreserveȱtoȱcopyrightȱownersȱtheȱrightȱtoȱcontrolȱinteractive,ȱonȬdemandȱ
disseminationȱofȱcopyrightedȱworksȱoverȱtheȱInternet,ȱincludingȱprovisionȱofȱaccessȱtoȱstreamsȱorȱ
downloads.ȱȱInȱevaluatingȱU.S.ȱimplementationȱofȱtheȱmakingȱavailableȱright,ȱthen,ȱweȱmustȱlookȱ
toȱhowȱU.S.ȱlawȱaddressesȱtheseȱandȱsimilarȱformsȱofȱcommunicatingȱcopyrightedȱworksȱtoȱtheȱ
publicȱunderȱitsȱexclusiveȱrightsȱscheme.ȱȱȱ
A. UnitedȱStatesȱTreatyȱRatificationȱ
TheȱU.S.ȱSenateȱpassedȱaȱresolutionȱtoȱratifyȱtheȱWIPOȱInternetȱTreatiesȱinȱNovemberȱ
1998.61ȱȱDuringȱdeliberationsȱonȱimplementingȱtheȱTreaties’ȱexclusiveȱrightsȱprovisions,ȱincludingȱ
makingȱavailable,ȱofficialsȱfromȱbothȱtheȱCopyrightȱOfficeȱandȱtheȱU.S.ȱPatentȱandȱTrademarkȱ
OfficeȱtestifiedȱthatȱtheȱTreatiesȱwouldȱnotȱrequireȱamendmentȱtoȱtheȱexclusiveȱrightsȱsetȱforthȱinȱ
Sectionȱ106ȱofȱtheȱCopyrightȱAct.ȱȱTheȱRegisterȱofȱCopyrightsȱstatedȱthatȱ“[a]fterȱanȱextensiveȱ
analysisȱtheȱCopyrightȱOfficeȱconcludedȱthatȱexistingȱprotectionsȱ[inȱTitleȱ17ȱwere]ȱadequateȱtoȱ
fulfillȱ.ȱ.ȱ.ȱtheȱsubstantiveȱtreatyȱobligations”ȱimplicatingȱcopyrightȱowners’ȱexclusiveȱrights,ȱandȱ
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notȱhingeȱonȱwhetherȱindividualsȱactuallyȱreceiveȱtheȱdeliveryȱofȱcopyrightedȱmaterialȱthroughȱtheȱbroadcastȱofȱpublicȱ
performance;ȱrather,ȱitȱstipulatesȱthatȱtheȱrightȱofȱdistributionȱinherentlyȱbelongsȱtoȱtheȱcopyrightȱownerȱwhoȱ
authorizesȱandȱdeterminesȱhowȱandȱwhenȱaȱprotectedȱworkȱisȱaccessed.”);ȱMusicalȱWorksȱOrganizationsȱJointȱInitialȱ
Commentsȱatȱ4ȱ(“[I]tȱisȱnecessaryȱtoȱdemonstrateȱonlyȱuploadingȱtoȱaȱpublicȱsource,ȱandȱitȱisȱnotȱnecessaryȱtoȱshowȱ
transmissionsȱtoȱindividual,ȱonȬdemandȱrecipients.”);ȱGinsburgȱInitialȱCommentsȱatȱ1ȱ(“ComplianceȱwithȱtheȱWCTȱ
requiresȱaȱmemberȱstateȱ.ȱ.ȱ.ȱtoȱcoverȱnotȱonlyȱactualȱtransmissionsȱofȱstreamsȱandȱdownloads,ȱbutȱalsoȱtheȱofferingȱtoȱ
communicateȱtheȱworkȱasȱaȱstreamȱorȱaȱdownload.”);ȱThomasȱD.ȱSydnorȱII,ȱCommentsȱSubmittedȱinȱResponseȱtoȱU.S.ȱ
CopyrightȱOffice’sȱFeb.ȱ25,ȱ2014ȱNoticeȱofȱInquiryȱatȱ7ȱ(Apr.ȱ4,ȱ2014)ȱ(“SydnorȱInitialȱComments”)ȱ(“TheȱWIPOȱInternetȱ
TreatiesȱandȱallȱrecentȱU.S.ȱFreeȱTradeȱAgreementsȱinarguablyȱrequireȱtheȱU.S.ȱtoȱprovideȱauthorsȱwithȱanȱexclusiveȱ
rightȱtoȱmakeȱcopiesȱorȱperformancesȱofȱtheirȱworksȱavailableȱoverȱtheȱInternet—regardlessȱofȱwhetherȱtheȱworkȱwasȱ
madeȱavailableȱbecauseȱitȱwasȱdownloadedȱorȱstreamedȱfromȱaȱwebsiteȱorȱcopiedȱintoȱtheȱ‘shared’ȱfolderȱofȱaȱfileȬ
sharingȱprogramȱlikeȱGrokster,ȱKaZaA,ȱLimeWire,ȱorȱFrostwire.”);ȱTr.ȱatȱ171:1–3ȱ(StevenȱTepp,ȱGIPC)ȱ(“[T]heȱtermȱ
‘makingȱavailable’ȱhasȱaȱplainȱmeaning,ȱandȱit’sȱmakingȱavailable.”);ȱid.ȱatȱ174:12–14ȱ(JosephȱDiMona,ȱBMI)ȱ(“Itȱisȱveryȱ
plainȱthatȱmakingȱavailableȱmeansȱtheȱoffering,ȱnotȱrequiringȱaȱdistribution.”).ȱȱButȱseeȱsupraȱnoteȱ29ȱ(commentsȱarguingȱ
thatȱTreatiesȱmayȱpermitȱmemberȱstatesȱtoȱrequireȱevidenceȱofȱdissemination).ȱ
ȱ105ȱCONG.ȱREC.ȱS12,985ȱ(dailyȱed.ȱNov.ȱ12,ȱ1998).ȱȱTheȱresolutionȱprovidedȱthatȱ“[t]heȱUnitedȱStatesȱshallȱnotȱdepositȱ
theȱinstrumentsȱofȱratificationȱforȱtheseȱTreatiesȱuntilȱsuchȱtimeȱasȱtheȱPresidentȱsignsȱintoȱlawȱaȱbillȱthatȱimplementsȱ
theȱTreaties.”ȱȱId.ȱȱTheȱimplementingȱlegislationȱwasȱcontainedȱinȱtheȱDMCA,ȱTitleȱIȱofȱwhichȱisȱentitledȱtheȱWIPOȱ
CopyrightȱandȱPerformancesȱandȱPhonogramsȱTreatiesȱImplementationȱActȱofȱ1998.ȱȱH.R.ȱREP.ȱNO.ȱ105Ȭ796,ȱatȱ2ȱ(1998)ȱ
(Conf.ȱRep.).ȱȱȱ
61

ȱHearingȱonȱH.R.ȱ2281ȱandȱH.R.ȱ2180,ȱsupraȱnoteȱ17,ȱatȱ43ȱ(statementȱofȱMarybethȱPeters,ȱRegisterȱofȱCopyrights).ȱȱTheȱ
twoȱtreatyȱobligationsȱthatȱrequiredȱimplementingȱlegislationȱwereȱtheȱprovisionsȱrelatingȱtoȱtheȱcircumventionȱofȱ
technologicalȱmeasuresȱusedȱbyȱcopyrightȱownersȱandȱtheȱalterationȱorȱremovalȱofȱelectronicȱcopyrightȱmanagementȱ
information,ȱnowȱimplementedȱunderȱ17ȱU.S.C.ȱ§§ȱ1201ȱandȱ1202,ȱrespectively.ȱȱȱȱȱ
62
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SecretaryȱofȱCommerceȱandȱCommissionerȱofȱPatentsȱandȱTrademarksȱtestifiedȱthatȱ“nothingȱinȱ
theseȱTreatiesȱ.ȱ.ȱ.ȱaffectsȱtheȱissueȱofȱliabilityȱforȱparticularȱactsȱofȱcopyrightȱinfringement.”63ȱȱ
InȱOctoberȱ1998,ȱPresidentȱClintonȱsignedȱtheȱDMCA,ȱTitleȱIȱofȱwhichȱisȱentitledȱtheȱWIPOȱ
CopyrightȱandȱPerformancesȱandȱPhonogramsȱTreatiesȱImplementationȱActȱofȱ1998.64ȱȱTheȱ
ConferenceȱReportȱaccompanyingȱtheȱlegislationȱstatesȱthatȱTitleȱIȱ“implementsȱtwoȱnewȱ
intellectualȱpropertyȱtreaties,ȱtheȱWIPOȱCopyrightȱTreatyȱandȱtheȱWIPOȱPerformancesȱandȱ
PhonogramsȱTreaty,ȱsignedȱinȱGeneva,ȱSwitzerlandȱinȱDecemberȱ1996.”65ȱȱTheȱDMCAȱdidȱnotȱ
modifyȱanyȱofȱtheȱexclusiveȱrightsȱprovidedȱunderȱSectionȱ106ȱofȱTitleȱ17.ȱȱConsistentȱwithȱtheȱ
viewȱofȱtheȱRegisterȱandȱtheȱAdministration,ȱtheȱHouseȱJudiciaryȱCommitteeȱReportȱonȱtheȱ
legislationȱconcludedȱthatȱ“[t]heȱtreatiesȱdoȱnotȱrequireȱanyȱchangeȱinȱtheȱsubstanceȱofȱcopyrightȱ
rightsȱorȱexceptionsȱinȱU.S.ȱlaw.”66ȱ
Sinceȱthen,ȱtheȱU.S.ȱgovernmentȱhasȱmaintainedȱconsistentlyȱthatȱtheȱCopyrightȱActȱ
satisfiesȱtheȱWIPOȱInternetȱTreaties’ȱmakingȱavailableȱobligations.ȱȱForȱexample,ȱinȱ2002,ȱtheȱ
RegisterȱofȱCopyrightsȱstatedȱthatȱ“[w]hileȱSectionȱ106ȱofȱtheȱU.S.ȱCopyrightȱActȱdoesȱnotȱ
specificallyȱincludeȱanythingȱcalledȱaȱ‘makingȱavailable’ȱright,ȱtheȱactivitiesȱinvolvedȱinȱmakingȱaȱ
workȱavailableȱareȱcoveredȱunderȱtheȱexclusiveȱrightsȱofȱreproduction,ȱdistribution,ȱpublicȱ
displayȱand/orȱpublicȱperformance,”ȱandȱthatȱtheȱspecificȱrightȱ“invokedȱinȱanyȱgivenȱcontextȱwillȱ
dependȱonȱtheȱnatureȱofȱtheȱ‘makingȱavailable’ȱactivity.”67ȱȱAdditionally,ȱinȱformalȱstatementsȱtoȱ
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ȱId.ȱatȱ37ȱ(statementȱofȱBruceȱA.ȱLehman,ȱAssistantȱSec’yȱofȱCommerceȱ&ȱComm’rȱofȱPatentsȱ&ȱTrademarks).ȱ

63

ȱDMCA,ȱPub.ȱL.ȱNo.ȱ105Ȭ304,ȱ112ȱStat.ȱ2860,ȱ2861ȱ(1998).ȱ

64

ȱH.R.ȱREP.ȱNO.ȱ105Ȭ796,ȱatȱ63ȱ(1998)ȱ(Conf.ȱRep.).ȱ

65

ȱH.R.ȱREP.ȱNO.ȱ105Ȭ551,ȱpt.ȱ1,ȱatȱ9ȱ(1998).ȱ

66

ȱPiracyȱofȱIntellectualȱPropertyȱonȱPeerȬtoȬPeerȱNetworks,ȱsupraȱnoteȱ6,ȱatȱ114ȱ(letterȱfromȱMarybethȱPeters,ȱRegisterȱofȱ
Copyrights).ȱ
67

ȱMinutesȱofȱMeeting,ȱUnitedȱStatesȱTradeȱPolicyȱReview,ȱatȱ134,ȱWT/TPR/M/126/Add.3ȱ(Nov.ȱ22,ȱ2004);ȱseeȱalsoȱid.ȱatȱ140ȱ
(“Copyrightȱownersȱhaveȱaȱrightȱtoȱcommunicationȱtoȱtheȱpublicȱofȱtheirȱworks,ȱbyȱwireȱorȱwirelessȱmeans.ȱȱThisȱrightȱ
includesȱtheȱmakingȱavailableȱtoȱtheȱpublicȱofȱtheirȱworksȱinȱsuchȱaȱwayȱthatȱmembersȱofȱtheȱpublicȱmayȱaccessȱtheseȱ
worksȱfromȱaȱplaceȱandȱatȱaȱtimeȱindividuallyȱchosenȱbyȱthem.ȱȱThisȱobligationȱisȱsatisfiedȱthroughȱsectionsȱ106(1),ȱ
106(3),ȱ106(4),ȱ106(5)ȱandȱ106(6)ȱofȱtheȱU.S.ȱcopyrightȱlawȱ.ȱ.ȱ.ȱ.”).ȱ
68

ȱMinutesȱofȱMeeting,ȱUnitedȱStatesȱTradeȱPolicyȱReview,ȱatȱ121,ȱWT/TPR/M/88/Add.1ȱ(Jan.ȱ8,ȱ2002).ȱ

69

70ȱGREENȱPAPER,ȱsupraȱnoteȱ3,ȱatȱ15.ȱȱTheȱTaskȱForce’sȱGreenȱPaperȱalsoȱnotedȱthatȱcontraryȱjudicialȱdecisionsȱ“predateȱȱ
.ȱ.ȱ.ȱrecentȱacademicȱscholarship”ȱonȱ“previouslyȱunanalyzedȱlegislativeȱhistory.”ȱȱId.ȱatȱ16.ȱ
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ȱ
TheȱUnitedȱStatesȱalsoȱhasȱreaffirmedȱitsȱobligationȱtoȱrecognizeȱtheȱmakingȱavailableȱrightȱ
inȱnumerousȱbilateralȱandȱmultilateralȱfreeȱtradeȱagreementsȱ(“FTAs”)ȱenteredȱintoȱwithȱotherȱ
nations.ȱȱElevenȱFTAsȱ(involvingȱsixteenȱforeignȱcountries)ȱincorporateȱlanguageȱbasedȱcloselyȱonȱ
WCTȱArticleȱ8.71ȱȱForȱexample,ȱtheȱUnitedȱStatesȬKoreaȱFreeȱTradeȱAgreement,ȱwhichȱenteredȱintoȱ
forceȱinȱ2012,ȱprovides:ȱ
WithoutȱprejudiceȱtoȱArticlesȱ11(1)(ii),ȱ11bis(1)(i)ȱandȱ(ii),ȱ11ter(1)(ii),ȱ14(1)(ii),ȱandȱ
14bisȱofȱtheȱBerneȱConvention,ȱeachȱPartyȱshallȱprovideȱtoȱauthorsȱtheȱexclusiveȱ
rightȱtoȱauthorizeȱorȱprohibitȱtheȱcommunicationȱtoȱtheȱpublicȱofȱtheirȱworks,ȱbyȱ
wireȱorȱwirelessȱmeans,ȱincludingȱtheȱmakingȱavailableȱtoȱtheȱpublicȱofȱtheirȱ
worksȱinȱsuchȱaȱwayȱthatȱmembersȱofȱtheȱpublicȱmayȱaccessȱtheseȱworksȱfromȱaȱ
placeȱandȱatȱaȱtimeȱindividuallyȱchosenȱbyȱthem.72ȱ
AnotherȱFTAȱprovidesȱaȱgeneralȱobligationȱtoȱgiveȱeffectȱtoȱprovisionsȱofȱtheȱWCTȱandȱWPPT,ȱ
includingȱtheȱarticlesȱestablishingȱtheȱmakingȱavailableȱright.73ȱ
Pursuantȱtoȱstatute,ȱtheȱExecutiveȱBranchȱsubmittedȱtheseȱagreementsȱtoȱCongressȱforȱ
approval.74ȱȱEachȱofȱtheȱFTAsȱexpresslyȱreferencingȱtheȱmakingȱavailableȱrightȱwasȱaccompaniedȱ
byȱaȱformalȱStatementȱofȱAdministrativeȱActionȱsettingȱoutȱtheȱExecutiveȱBranch’sȱviewsȱ
regardingȱhowȱimplementationȱofȱtheȱagreementȱwouldȱchangeȱorȱaffectȱexistingȱlaw.75ȱȱInȱeachȱ
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PromotionȱAgreement,ȱU.S.ȬPeru,ȱart.ȱ16.5.4,ȱApr.ȱ12,ȱ2006,ȱhttp://www.ustr.gov/tradeȬagreements/freeȬtradeȬ
agreements/peruȬtpa/finalȬtext;ȱUnitedȱStatesȬOmanȱFreeȱTradeȱAgreement,ȱU.S.ȬOman,ȱart.ȱ15.5,ȱJan.ȱ19,ȱ2006,ȱ
http://www.ustr.gov/tradeȬagreements/freeȬtradeȬagreements/omanȬfta/finalȬtext;ȱUnitedȱStatesȬBahrainȱFreeȱTradeȱ
Agreement,ȱU.S.ȬBahr.,ȱart.ȱ14.5,ȱSept.ȱ14,ȱ2004,ȱ44ȱI.L.M.ȱ544,ȱhttp://www.ustr.gov/tradeȬagreements/freeȬtradeȬ
agreements/bahrainȬfta/finalȬtext;ȱDominicanȱRepublicȬCentralȱAmericaȬUnitedȱStatesȱFreeȱTradeȱAgreement,ȱU.S.Ȭ
CostaȱRicaȬDom.ȱRep.ȬElȱSal.ȬGuat.ȬHond.ȬNicar.,ȱart.ȱ15.6,ȱAug.ȱ5,ȱ2004,ȱ43ȱI.L.M.ȱ514,ȱhttps://ustr.gov/tradeȬ
agreements/freeȬtradeȬagreements/caftaȬdrȬdominicanȬrepublicȬcentralȬamericaȬfta/finalȬtext;ȱUnitedȱStatesȬMoroccoȱ
FreeȱTradeȱAgreement,ȱU.S.ȬMorocco,ȱart.ȱ15.6,ȱJuneȱ15,ȱ2004,ȱ44ȱI.L.M.ȱ544,ȱhttp://www.ustr.gov/tradeȬagreements/freeȬ
tradeȬagreements/moroccoȬfta/finalȬtext;ȱUnitedȱStatesȬAustraliaȱFreeȱTradeȱAgreement,ȱU.S.ȬAustl.,ȱart.ȱ17.5,ȱMayȱ18,ȱ
2004,ȱ43ȱI.L.M.ȱ1248,ȱhttp://www.ustr.gov/tradeȬagreements/freeȬtradeȬagreements/australianȬfta/finalȬtext;ȱUnitedȱ
StatesȬChileȱFreeȱTradeȱAgreement,ȱU.S.ȬChile,ȱart.ȱ17.5.2,ȱJuneȱ6,ȱ2003,ȱ42ȱI.L.M.ȱ1026,ȱhttp://www.ustr.gov/tradeȬ
agreements/freeȬtradeȬagreements/chileȬfta/finalȬtext;ȱUnitedȱStatesȬSingaporeȱFreeȱTradeȱAgreement,ȱU.S.ȬSing.,ȱart.ȱ
16.4.2(a),ȱMayȱ6,ȱ2003,ȱ42ȱI.L.M.ȱ1026,ȱhttps://ustr.gov/tradeȬagreements/freeȬtradeȬagreements/singaporeȬfta/finalȬtext.ȱȱȱ
ȱUnitedȱStatesȬKoreaȱFreeȱTradeȱAgreement,ȱsupraȱnoteȱ71,ȱart.ȱ18.5.ȱ

72

ȱSeeȱUnitedȱStatesȬJordanȱFreeȱTradeȱAgreement,ȱU.S.ȬJordan,ȱart.ȱ4.1(c),ȱ(d),ȱOct.ȱ24,ȱ2000,ȱhttps://ustr.gov/tradeȬ
agreements/freeȬtradeȬagreements/jordanȬfta/finalȬtext.ȱ
73

ȱSeeȱ19ȱU.S.C.ȱ§ȱ3805(a)(1)(C).ȱ

74

ȱSeeȱid.ȱ§ȱ3805(a)(1)(C),ȱ(2)(A).ȱ
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makingȱavailable.76ȱȱCongressȱspecificallyȱapprovedȱeachȱofȱtheseȱStatementsȱinȱtheȱlegislationȱ
implementingȱtheȱrespectiveȱFTAs.77ȱ
B. ExclusiveȱRightsȱRelevantȱtoȱ“MakingȱAvailable”ȱ
TheȱUnitedȱStatesȱimplementsȱtheȱmakingȱavailableȱrightȱprincipallyȱthroughȱtheȱ
CopyrightȱAct’sȱexclusiveȱrightsȱofȱdistribution,ȱpublicȱperformance,ȱandȱpublicȱdisplay.ȱȱInȱ
addition,ȱtoȱtheȱextentȱthatȱtheȱactȱofȱmakingȱaȱworkȱavailableȱtoȱtheȱpublicȱinvolvesȱtheȱcreationȱ
ofȱaȱcopy,ȱitȱmayȱalsoȱimplicateȱtheȱrightȱofȱreproduction.78ȱ

ȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱ
ȱStatementȱofȱAdministrativeȱAction,ȱUnitedȱStatesȬPanamaȱTradeȱPromotionȱAgreementȱImplementationȱAct,ȱatȱ32ȱ
(2011),ȱhttp://waysandmeans.house.gov/UploadedFiles/PANAMA_Statement_of_Administrative_Action.pdf;ȱ
StatementȱofȱAdministrativeȱAction,ȱUnitedȱStatesȬColombiaȱTradeȱPromotionȱAgreementȱImplementationȱAct,ȱatȱ30ȱ
(2011),ȱhttp://waysandmeans.house.gov/UploadedFiles/COLOMBIA_Statement_of_Administrative_Action.pdf;ȱ
StatementȱofȱAdministrativeȱAction,ȱUnitedȱStatesȬKoreaȱFreeȱTradeȱAgreementȱImplementationȱAct,ȱatȱ30ȱ(2011),ȱ
http://waysandmeans.house.gov/UploadedFiles/KOREA_Statement_of_Administrative_Action.pdf;ȱStatementȱofȱ
AdministrativeȱAction,ȱUnitedȱStatesȬPeruȱTradeȱPromotionȱAgreementȱImplementationȱAct,ȱatȱ29ȱ(2007),ȱ
http://www.finance.senate.gov/imo/media/doc/Leg%20110%20100307peruaction.pdf;ȱStatementȱofȱAdministrativeȱ
Action,ȱUnitedȱStatesȬOmanȱFreeȱTradeȱAgreementȱImplementationȱAct,ȱH.R.ȱDOC.ȱNO.ȱ109Ȭ118,ȱatȱ288ȱ(2006),ȱ
https://www.gpo.gov/fdsys/pkg/CDOCȬ109hdoc118/pdf/CDOCȬ109hdoc118.pdf;ȱStatementȱofȱAdministrativeȱAction,ȱ
UnitedȱStatesȬBahrainȱFreeȱTradeȱAgreementȱImplementationȱAct,ȱatȱ21ȱ(2005),ȱhttp://www.finance.senate.gov/imo/ȱ
media/doc/110805Bahrain%20FTA%20SAA.pdf;ȱStatementȱofȱAdministrativeȱAction,ȱDominicanȱRepublicȬCentralȱ
AmericaȬUnitedȱStatesȱFreeȱTradeȱAgreementȱImplementationȱAct,ȱatȱ31ȱ(2005),ȱhttps://ustr.gov/archive/assets/ȱ
Trade_Agreements/Regional/CAFTA/Transmittal/asset_upload_file816_7815.pdf;ȱStatementȱofȱAdministrativeȱAction,ȱ
UnitedȱStatesȬMoroccoȱFreeȱTradeȱAgreementȱImplementationȱAct,ȱatȱ23ȱ(2004),ȱhttp://waysandmeans.house.gov/ȱ
Media/pdf/morocco/hr4842saa.pdf;ȱStatementȱofȱAdministrativeȱAction,ȱUnitedȱStatesȬAustraliaȱFreeȱTradeȱAgreementȱ
ImplementationȱAct,ȱatȱ26ȱ(2004),ȱhttp://waysandmeans.house.gov/Media/pdf/australia/australiassa.pdf;ȱStatementȱofȱ
AdministrativeȱAction,ȱUnitedȱStatesȬSingaporeȱFreeȱTradeȱAgreementȱImplementationȱAct,ȱatȱ34ȱ(2003),ȱ
http://waysandmeans.house.gov/Media/pdf/singapore/hr2739SingaporeSAA7Ȭ15Ȭ03.pdf;ȱStatementȱofȱAdministrativeȱ
Action,ȱUnitedȱStatesȬChileȱFreeȱTradeȱAgreementȱImplementationȱAct,ȱatȱ31ȱ(2003),ȱhttp://waysandmeans.house.gov/ȱ
Media/pdf/chile/hr2738ChileSAA7Ȭ15Ȭ03.pdf.ȱ
76
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77ȱUnitedȱStatesȬPanamaȱTradeȱPromotionȱAgreementȱImplementationȱAct,ȱPub.ȱL.ȱNo.ȱ112Ȭ43,ȱ§ȱ101(a)(2),ȱ125ȱStat.ȱ497,ȱ
499ȱ(2011);ȱUnitedȱStatesȬColombiaȱTradeȱPromotionȱAgreementȱImplementationȱAct,ȱPub.ȱL.ȱNo.ȱ112Ȭ42,ȱ§ȱ101(a)(2),ȱ
125ȱStat.ȱ462,ȱ464ȱ(2011);ȱUnitedȱStatesȬKoreaȱFreeȱTradeȱAgreementȱImplementationȱAct,ȱPub.ȱL.ȱNo.ȱ112Ȭ41,ȱ§ȱ101(a)(2),ȱ
125ȱStat.ȱ428,ȱ430ȱ(2011);ȱUnitedȱStatesȬPeruȱTradeȱPromotionȱAgreementȱImplementationȱAct,ȱPub.ȱL.ȱNo.ȱ110Ȭ138,ȱ§ȱ
101(a)(2),ȱ121ȱStat.ȱ1455,ȱ1457ȱ(2007);ȱUnitedȱStatesȬOmanȱFreeȱTradeȱAgreementȱImplementationȱAct,ȱPub.ȱL.ȱNo.ȱ109Ȭ
283,ȱ§ȱ101(a)(2),ȱ120ȱStat.ȱ1191,ȱ1192ȱ(2006);ȱUnitedȱStatesȬBahrainȱFreeȱTradeȱAgreementȱImplementationȱAct,ȱPub.ȱL.ȱ
No.ȱ109Ȭ169,ȱ§ȱ101(a)(2),ȱ119ȱStat.ȱ3581,ȱ3582ȱ(2006);ȱDomincanȱRepublicȬCentralȱAmericaȬUnitedȱStatesȱFreeȱTradeȱ
AgreementȱImplementationȱAct,ȱPub.ȱL.ȱNo.ȱ109Ȭ53,ȱ§ȱ101(a)(2),ȱ119ȱStat.ȱ462,ȱ464ȱ(2005);ȱUnitedȱStatesȬMoroccoȱFreeȱ
TradeȱAgreementȱImplementationȱAct,ȱPub.ȱL.ȱNo.ȱ108Ȭ302,ȱ§ȱ101(a)(2),ȱ118ȱStat.ȱ1103,ȱ1104ȱ(2004);ȱUnitedȱStatesȬ
AustraliaȱFreeȱTradeȱAgreementȱImplementationȱAct,ȱPub.ȱL.ȱNo.ȱ108Ȭ286,ȱ§ȱ101(a)(2),ȱ118ȱStat.ȱ919,ȱ920ȱ(2004);ȱUnitedȱ
StatesȬSingaporeȱFreeȱTradeȱAgreementȱImplementationȱAct,ȱPub.ȱL.ȱNo.ȱ108Ȭ78,ȱ§ȱ101(a)(2),ȱ117ȱStat.ȱ948,ȱ949ȱ(2003);ȱ
UnitedȱStatesȬChileȱFreeȱTradeȱAgreementȱImplementationȱAct,ȱPub.ȱL.ȱNo.ȱ108Ȭ77,ȱ§ȱ101(a)(2),ȱ117ȱStat.ȱ909,ȱ910ȱ(2003).ȱ
78ȱInȱmanyȱcasesȱinvolvingȱonlineȱtransmissions,ȱtheȱsameȱactivityȱcanȱimplicateȱmoreȱthanȱoneȱexclusiveȱright.ȱȱSee,ȱe.g.,ȱ
Perfectȱ10,ȱInc.ȱv.ȱAmazon.com,ȱInc.,ȱ508ȱF.3dȱ1146,ȱ1161ȱ(9thȱCir.ȱ2007)ȱ(“NothingȱinȱtheȱCopyrightȱActȱpreventsȱtheȱ
variousȱrightsȱprotectedȱinȱsectionȱ106ȱfromȱoverlapping.ȱȱIndeed,ȱunderȱsomeȱcircumstances,ȱmoreȱthanȱoneȱrightȱmustȱ
beȱinfringedȱinȱorderȱforȱanȱinfringementȱclaimȱtoȱarise.”).ȱ
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1. RightȱofȱDistributionȱ
[T]he owner of copyright under this title has the exclusive rights to do and to
authorize any of the following:
....
(3) to distribute copies or phonorecords of the copyrighted work to the public by
sale or other transfer of ownership, or by rental, lease, or lending . . . .
17 U.S.C. § 106(3)
Itȱisȱgenerallyȱsettledȱthatȱtheȱexclusiveȱrightȱofȱdistributionȱgivesȱaȱcopyrightȱownerȱtheȱ
rightȱtoȱcontrolȱtheȱtransmissionȱofȱherȱworkȱtoȱtheȱpublicȱinȱtheȱformȱofȱdigitalȱdownloads.ȱȱ
Courtsȱconsideringȱtheȱissueȱhaveȱuniformlyȱagreedȱthatȱprovidingȱpublicȱaccessȱtoȱdownloadableȱ
copiesȱofȱaȱcopyrightedȱworkȱwithoutȱauthorization—forȱexample,ȱbyȱuploadingȱaȱfileȱtoȱaȱ
publiclyȱaccessibleȱpeerȬtoȬpeerȱnetwork—mayȱgiveȱriseȱtoȱliabilityȱunderȱSectionȱ106(3)ȱinȱcertainȱ
circumstances.ȱȱNonetheless,ȱthereȱisȱsignificantȱdisagreementȱamongȱcourtsȱandȱcommentatorsȱ
overȱtheȱevidentiaryȱshowingȱnecessaryȱtoȱestablishȱanȱinfringementȱofȱtheȱrightȱinȱthisȱcontext.ȱȱ
WeȱconsiderȱthatȱissueȱinȱPartȱIII.B.1.bȱbelow.ȱȱFirst,ȱhowever,ȱweȱaddressȱaȱthresholdȱissueȱraisedȱ
byȱaȱfewȱparticipantsȱinȱthisȱstudy.ȱ
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a. DigitalȱFilesȱasȱMaterialȱObjectsȱ

communicated,ȱeitherȱdirectlyȱorȱwithȱtheȱaidȱofȱaȱmachineȱorȱdevice.”79ȱȱInȱtheirȱview,ȱtheȱ
“transmissionȱofȱbits”ȱoverȱtheȱInternetȱdoesȱnotȱinvolveȱtheȱdistributionȱofȱaȱmaterialȱobject.80ȱȱ
Additionally,ȱtheseȱcommentersȱpointedȱtoȱlanguageȱinȱSectionȱ106(3)ȱlimitingȱtheȱscopeȱofȱtheȱ
rightȱtoȱdistributionsȱmadeȱ“byȱsaleȱorȱotherȱtransferȱofȱownership,ȱorȱbyȱrental,ȱlease,ȱorȱ
lending,”ȱwhichȱtheyȱinterpretȱtoȱrequireȱaȱchangeȱinȱownershipȱorȱpossessionȱofȱaȱmaterialȱobjectȱ
fromȱtransferorȱtoȱtransferee.ȱȱAȱdigitalȱtransmissionȱfailsȱtoȱsatisfyȱthatȱrequirement,ȱtheyȱargued,ȱ

ȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱ
ȱ17ȱU.S.C.ȱ§§ȱ106(3),ȱ101ȱ(emphasisȱadded).ȱȱSeeȱPKȱ&ȱEFF,ȱCommentsȱSubmittedȱinȱResponseȱtoȱtheȱU.S.ȱCopyrightȱ
Office’sȱJulyȱ15,ȱ2014ȱNoticeȱofȱInquiryȱatȱ2ȱ(Sept.ȱ15,ȱ2014)ȱ(“PK–EFFȱJointȱAdditionalȱComments”)ȱ(arguingȱthatȱ
“distributionsȱareȱnotȱcognizableȱunderȱsectionȱ106ȱunlessȱtheyȱareȱofȱ‘copiesȱorȱphonorecords’ȱandȱ‘toȱtheȱpublic’”);ȱ
AndrewȱP.ȱBridges,ȱCommentsȱSubmittedȱinȱResponseȱtoȱU.S.ȱCopyrightȱOffice’sȱFeb.ȱ25,ȱ2014ȱNoticeȱofȱInquiryȱatȱ4ȱ
(Apr.ȱ4,ȱ2014)ȱ(“BridgesȱInitialȱComments”);ȱAndrewȱP.ȱBridges,ȱCommentsȱSubmittedȱinȱResponseȱtoȱU.S.ȱCopyrightȱ
Office’sȱJulyȱ15,ȱ2014ȱNoticeȱofȱInquiryȱatȱ1–2ȱ(Sept.ȱ15,ȱ2014)ȱ(“BridgesȱAdditionalȱComments”);ȱTr.ȱ31:7–16ȱ(Mayȱ5,ȱ
2014)ȱ(AndrewȱP.ȱBridges).ȱ
79

ȱBridgesȱInitialȱCommentsȱatȱ6;ȱPK–EFFȱJointȱAdditionalȱCommentsȱatȱ6–7;ȱRickȱSanders,ȱCommentsȱSubmittedȱinȱ
ResponseȱtoȱU.S.ȱCopyrightȱOffice’sȱJulyȱ15,ȱ2014ȱNoticeȱofȱInquiryȱatȱ6–7ȱ(Sept.ȱ15,ȱ2014)ȱ(“SandersȱAdditionalȱ
Comments”).ȱ
80
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becauseȱitȱdoesȱnotȱdivestȱtheȱsenderȱofȱherȱcopyȱofȱtheȱrelevantȱfile;ȱitȱmerelyȱcreatesȱaȱduplicateȱ
atȱtheȱrecipient’sȱlocation.81ȱ
ȱ
Suchȱaȱnarrowȱviewȱofȱtheȱdistributionȱright,ȱofȱcourse,ȱwouldȱwhollyȱupendȱprotectionsȱ
forȱcopyrightȱownersȱonlineȱandȱthereforeȱdefeatȱtheȱveryȱpurposeȱofȱtheȱWIPOȱInternetȱ
Treaties—thatȱis,ȱtoȱconfirmȱexclusiveȱrightsȱforȱcopyrightȱownersȱinȱtheȱdigitalȱage.82ȱȱAnd,ȱweȱ
areȱawareȱofȱnoȱcourtȱinȱtheȱUnitedȱStatesȱthatȱhasȱadoptedȱthisȱextremeȱposition.ȱȱEachȱcourtȱtoȱ
haveȱconsideredȱthisȱissueȱhasȱconcludedȱthatȱdigitalȱtransmissionsȱareȱwithinȱtheȱscopeȱofȱ
Sectionȱ106(3).83ȱȱAsȱoneȱcourtȱnoted,ȱsuchȱargumentsȱ“areȱunsupportedȱbyȱlawȱandȱrunȱcontraryȱ
toȱtheȱpoliciesȱunderlyingȱtheȱapplicationȱofȱcopyrightȱlawȱtoȱinternetȱcommunications.”84ȱ
ȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱ
ȱSeeȱBridgesȱInitialȱCommentsȱatȱ5ȱ(“Internetȱtransmissionsȱsuchȱasȱemail,ȱpeerȬtoȬpeerȱtransmissions,ȱstreaming,ȱandȱ
theȱlikeȱdoȱnotȱpassȱmaterialȱobjectsȱorȱtheirȱownershipȱfromȱoneȱpersonȱtoȱanother.”);ȱPK–EFFȱJointȱAdditionalȱ
Commentsȱatȱ6ȱ(“[S]inceȱtheȱdistributionȱrightȱrequiresȱdistributionȱofȱcopiesȱorȱphonorecords,ȱnoȱinfringingȱ
distributionȱcanȱoccurȱwithoutȱtheȱtransferȱofȱpossessionȱofȱaȱmaterialȱobject.”);ȱTr.ȱatȱ43:5–7ȱ(AndrewȱP.ȱBridges)ȱ
(“‘[T]ransferȱofȱownership’ȱmeans,ȱwhenȱPersonȱBȱgetsȱitȱfromȱPersonȱA,ȱPersonȱAȱnoȱlongerȱhasȱit.”).ȱ
81

ȱSeeȱGinsburgȱAdditionalȱCommentsȱatȱ13ȱ(“UnlessȱCongressȱthoroughlyȱrevisitsȱtheȱdistributionȱandȱpublicȱ
performanceȱrights,ȱtheȱstatutoryȱrightȱ‘toȱdistributeȱcopiesȱorȱphonorecordsȱofȱtheȱcopyrightedȱwork’ȱmustȱincludeȱtheȱ
actȱofȱcausingȱcopiesȱtoȱbeȱmadeȱinȱ‘materialȱobjects’ȱincludingȱhardȱdrivesȱandȱservers,ȱlestȱthereȱbeȱaȱgapȱinȱtheȱrightsȱ
comprisingȱtheȱU.S.ȱimplementationȱofȱtheȱmakingȱavailableȱright.”);ȱMPAAȱ&ȱRIAA,ȱCommentsȱSubmittedȱinȱ
ResponseȱtoȱU.S.ȱCopyrightȱOffice’sȱJulyȱ15,ȱ2014ȱNoticeȱofȱInquiryȱatȱ9ȱ(Sept.ȱ15,ȱ2014)ȱ(“MPAA–RIAAȱJointȱAdditionalȱ
Comments”)ȱ(statingȱthatȱapplicationȱofȱtheȱdistributionȱrightȱinȱtheȱdigitalȱrealmȱisȱ“requiredȱforȱtheȱUnitedȱStates’ȱ
implementationȱofȱtheȱWCTȱandȱWPPTȱtreaties,ȱaȱprimaryȱpurposeȱofȱwhichȱwasȱprotectingȱcopyrightedȱworksȱ
specificallyȱagainstȱunauthorizedȱexploitationȱoverȱtheȱInternet”).ȱ
82
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transactionalȱelementȱofȱdistribution.”);ȱCapitolȱRecords,ȱLLCȱv.ȱReDigiȱInc.,ȱ934ȱF.ȱSupp.ȱ2dȱ640,ȱ651ȱ(S.D.N.Y.ȱ2013)ȱ
83

(“ReDigi”)ȱ(“[T]heȱsaleȱofȱdigitalȱmusicȱfilesȱonȱReDigi’sȱwebsiteȱinfringesȱCapitol’sȱexclusiveȱrightȱofȱdistribution.”);ȱ
AristaȱRecordsȱLLCȱv.ȱUsenet.com,ȱInc.,ȱ633ȱF.ȱSupp.ȱ2dȱ124,ȱ147ȱ(S.D.N.Y.ȱ2009)ȱ(“Usenet.com”)ȱ(“[T]heȱdeliveryȱofȱarticlesȱ
and/orȱcontentȱtoȱdownloadȱatȱtheȱrequestȱofȱsubscribersȱcanȱbeȱtheȱbasisȱofȱdirectȱinfringementȱofȱtheȱdistributionȱ
right.”);ȱLondonȬSireȱRecords,ȱInc.ȱv.ȱDoeȱ1,ȱ542ȱF.ȱSupp.ȱ2dȱ153,ȱ173ȱ(D.ȱMass.ȱ2008)ȱ(“Anȱelectronicȱfileȱtransferȱisȱplainlyȱ
withinȱtheȱsortȱofȱtransactionȱthatȱ§ȱ106(3)ȱwasȱintendedȱtoȱreach.”);ȱAristaȱRecords,ȱLLCȱv.ȱButler,ȱNo.ȱ8:07ȬcvȬ3ȬTȬ23EAJ,ȱ
2007ȱWLȱ4557198,ȱatȱ*2ȱn.6ȱ(M.D.ȱFla.ȱDec.ȱ21,ȱ2007)ȱ(“Distributingȱcopyrightedȱsoundȱrecordingsȱwithoutȱauthorizationȱ
throughȱaȱpeerȬtoȬpeerȱnetworkȱsuchȱasȱKaZaAȱisȱ‘distribution’ȱprohibitedȱbyȱtheȱcopyrightȱact.”);ȱAristaȱRecordsȱLLCȱv.ȱ
Greubel,ȱ453ȱF.ȱSupp.ȱ2dȱ961,ȱ968ȱ(N.D.ȱTex.ȱ2006)ȱ(“Greubel”)ȱ(“[C]ourtsȱhaveȱnotȱhesitatedȱtoȱfindȱcopyrightȱ
infringementȱbyȱdistributionȱinȱcasesȱofȱfileȬsharingȱorȱelectronicȱtransmissionȱofȱcopyrightedȱworks.”);ȱseeȱalsoȱPerfectȱ
10,ȱ508ȱF.3dȱatȱ1162ȱ(“TheȱSupremeȱCourtȱhasȱindicatedȱthatȱinȱtheȱelectronicȱcontext,ȱcopiesȱmayȱbeȱdistributedȱ
electronically.”).ȱȱNumerousȱotherȱcourtsȱhaveȱappliedȱSectionȱ106(3)ȱtoȱsuchȱtransmissionsȱwithoutȱexpresslyȱ
addressingȱtheȱstatute’sȱapplicationȱinȱtheȱdigitalȱcontext.ȱȱSee,ȱe.g.,ȱNewȱYorkȱTimesȱCo.ȱv.ȱTasini,ȱ533ȱU.S.ȱ483,ȱ498ȱ(2001)ȱ
(statingȱthatȱsellingȱcopiesȱofȱnewsȱarticlesȱforȱdownloadȱwasȱaȱviolationȱofȱtheȱplaintiff’sȱdistributionȱright);ȱInȱreȱ
AimsterȱCopyrightȱLitig.,ȱ334ȱF.3dȱ643,ȱ647ȱ(7thȱCir.ȱ2003)ȱ(stating,ȱinȱaȱdiscussionȱofȱsharingȱcopyrightedȱworksȱasȱ
attachments,ȱ“suchȱdistributionȱisȱanȱinfringementȱunlessȱauthorizedȱbyȱtheȱownerȱofȱtheȱcopyright.”);ȱA&MȱRecords,ȱ
Inc.ȱv.ȱNapster,ȱInc.,ȱ239ȱF.3dȱ1004,ȱ1014ȱ(9thȱCir.ȱ2001)ȱ(“Napster”)ȱ(statingȱthatȱusersȱwhoȱuploadȱfilesȱtoȱNapsterȱ
violatedȱrightsholders’ȱdistributionȱrights);ȱLionsȱGateȱFilmsȱInc.ȱv.ȱDoes,ȱNo.ȱ2:14ȬcvȬ06033ȬMMMȬAGRx,ȱ2014ȱWLȱ
3895240,ȱatȱ*3,ȱ*6ȱ(C.D.ȱCal.ȱAug.ȱ8,ȱ2014)ȱ(findingȱevidenceȱofȱplaintiff’sȱmovieȱbeingȱsharedȱonȱaȱBitTorrentȱsiteȱ
sufficientȱtoȱsupportȱaȱclaimȱofȱinfringementȱofȱtheȱdistributionȱright);ȱCallȱofȱtheȱWildȱMovie,ȱLLCȱv.ȱDoesȱ1–1,062,ȱ770ȱF.ȱ
Supp.ȱ2dȱ332,ȱ351–52ȱ(D.D.C.ȱ2011)ȱ(statingȱthatȱclaimȱthatȱtheȱdefendantsȱshared,ȱviaȱaȱBitTorrentȱswarm,ȱplaintiff’sȱ
copyrightedȱworksȱwasȱsufficientȱtoȱmakeȱoutȱprimaȱfacieȱclaimsȱforȱreproductionȱandȱdistributions);ȱCapitolȱRecords,ȱInc.ȱ
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TheȱDistrictȱofȱMassachusetts’sȱopinionȱinȱLondonȬSireȱRecords,ȱInc.ȱv.ȱDoeȱ1ȱprovidesȱaȱ
particularlyȱthoroughȱanalysis.85ȱȱThere,ȱtheȱcourtȱnotedȱasȱaȱpreliminaryȱmatterȱthatȱelectronicȱ
filesȱareȱ“materialȱobjects”ȱwithinȱtheȱmeaningȱofȱtheȱCopyrightȱAct,ȱexplainingȱthatȱ“anyȱobjectȱ
inȱwhichȱaȱsoundȱrecordingȱcanȱbeȱfixed”—includingȱ“theȱappropriateȱsegmentȱofȱ[a]ȱhardȱ
disk”—qualifiesȱasȱsuch.86ȱȱTheȱcourtȱthenȱdetermined,ȱbasedȱonȱtheȱdistributionȱright’sȱoverallȱ
purposeȱofȱ“allow[ing]ȱtheȱauthorȱtoȱcontrolȱtheȱrateȱandȱtermsȱatȱwhichȱcopiesȱorȱphonorecordsȱ
ofȱtheȱworkȱbecomeȱavailableȱtoȱtheȱpublic,”ȱthatȱelectronicȱfileȱtransfersȱareȱ“distributions”ȱunderȱ
Sectionȱ106(3).87ȱȱItȱnotedȱthatȱ“whileȱtheȱstatuteȱrequiresȱthatȱdistributionȱbeȱofȱ‘materialȱobjects,’ȱ
thereȱisȱnoȱreasonȱtoȱlimitȱ‘distribution’ȱtoȱprocessesȱinȱwhichȱaȱmaterialȱobjectȱexistsȱthroughoutȱ
theȱentireȱtransaction—asȱopposedȱtoȱaȱtransactionȱinȱwhichȱaȱmaterialȱobjectȱisȱcreatedȱelsewhereȱ
atȱitsȱfinish.”88ȱȱFinally,ȱtheȱcourtȱheldȱthatȱanȱelectronicȱtransmissionȱcanȱconstituteȱaȱ“transferȱofȱ
ownership”ȱunderȱSectionȱ106(3),ȱreasoningȱthatȱtheȱstatuteȱ“isȱconcernedȱwithȱtheȱabilityȱofȱaȱ
transferorȱtoȱcreateȱownershipȱinȱsomeoneȱelse—notȱtheȱtransferor’sȱabilityȱsimultaneouslyȱtoȱ
retainȱhisȱownȱownership.”89ȱ
ȱ
Inȱaddition,ȱasȱseveralȱcommentersȱnoted,ȱotherȱCopyrightȱActȱprovisionsȱindicateȱthatȱ
Congressȱunderstoodȱdigitalȱfileȱtransfersȱtoȱimplicateȱtheȱdistributionȱright.90ȱȱSectionȱ115,ȱwhichȱ
establishesȱaȱcompulsoryȱlicenseȱforȱmakingȱandȱdistributingȱphonorecordsȱofȱnondramaticȱ
musicalȱworks,ȱrepeatedlyȱrefersȱtoȱdistributionȱ“byȱmeansȱofȱaȱdigitalȱphonorecordȱdelivery,”91ȱ
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86ȱId.ȱatȱ171.ȱȱTheȱcommentersȱwhoȱarguedȱthatȱtheȱdistributionȱrightȱisȱinapplicableȱtoȱdigitalȱtransmissionsȱdidȱnotȱ
disputeȱthisȱconclusion.ȱȱSeeȱBridgesȱInitialȱCommentsȱatȱ9ȱ(“ItȱisȱaȱwellȬacknowledgedȱprincipleȱthatȱdigitalȱfileȱ
transfersȱresultȱinȱaȱreproduction.”).ȱ

ȱLondonȬSireȱRecords,ȱ542ȱF.ȱSupp.ȱ2dȱatȱ173–74.ȱ

87

ȱId.ȱatȱ173.ȱ

88

ȱId.ȱatȱ174.ȱ

89

ȱSee,ȱe.g.,ȱTr.ȱatȱ38:7–17ȱ(JaneȱC.ȱGinsburg,ȱColum.ȱLawȱSch.)ȱ(arguingȱthatȱtheȱrepeatedȱuseȱofȱtheȱphraseȱ“digitalȱ
phonorecordȱdelivery,”ȱdefinedȱasȱaȱdigitalȱtransmission,ȱusedȱtogetherȱwithȱ“reproduceȱandȱdistribute,”ȱindicatesȱthatȱ
aȱdigitalȱfileȱtransferȱcanȱbeȱaȱdistribution);ȱTr.ȱatȱ39:11–40:8,ȱ46:21–47:10ȱ(GeorgeȱBorkowski,ȱRIAA)ȱ(statingȱthatȱSectionȱ
115ȱcontainsȱplainȱlanguageȱincludingȱdigitalȱphonorecordȱdeliveryȱasȱaȱformȱofȱdistributionȱandȱthatȱ“[i]fȱaȱdigitalȱ
phonorecordȱdeliveryȱwereȱnotȱaȱdistribution,ȱthereȱwouldȱbeȱnoȱneedȱtoȱlimitȱthatȱrightȱthroughȱaȱcompulsoryȱ
license”);ȱMPAA–RIAAȱAdditionalȱCommentsȱatȱ12ȱ(“Becauseȱ.ȱ.ȱ.ȱtheȱCopyrightȱActȱgivesȱsubstantivelyȱtheȱsameȱ
definitionȱtoȱ‘phonorecords’ȱandȱ‘copies,’ȱtheȱSectionȱ115(c)(3)(A)ȱcompulsoryȱlicenseȱalsoȱdemonstratesȱtheȱexistenceȱofȱ
aȱdigitalȱdistributionȱrightȱforȱcopies.”).ȱ
90

91ȱ17ȱU.S.C.ȱ§§ȱ115(a)(1)ȱ(“Aȱpersonȱmayȱobtainȱaȱcompulsoryȱlicenseȱonlyȱifȱhisȱorȱherȱprimaryȱpurposeȱinȱmakingȱ
phonorecordsȱisȱtoȱdistributeȱthemȱtoȱtheȱpublicȱforȱprivateȱuse,ȱincludingȱbyȱmeansȱofȱaȱdigitalȱphonorecordȱ
delivery.”),ȱ115(c)(3)(G)(i)(II)ȱ(digitalȱphonorecordȱdeliveryȱofȱsoundȱrecordingȱisȱactionableȱunlessȱpartyȱ“hasȱobtainedȱ
aȱcompulsoryȱlicenseȱ.ȱ.ȱ.ȱorȱhasȱotherwiseȱbeenȱauthorizedȱbyȱtheȱcopyrightȱownerȱofȱtheȱmusicalȱworkȱtoȱdistributeȱorȱ
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andȱgivesȱaȱlicenseeȱtheȱrightȱ“toȱdistributeȱorȱauthorizeȱtheȱdistributionȱofȱaȱphonorecordȱ.ȱ.ȱ.ȱbyȱ
meansȱofȱaȱdigitalȱtransmissionȱwhichȱconstitutesȱaȱdigitalȱphonorecordȱdelivery.”92ȱȱAȱ“digitalȱ
phonorecordȱdelivery”ȱisȱdefinedȱtoȱmeanȱ“eachȱindividualȱdeliveryȱofȱaȱphonorecordȱbyȱdigitalȱ
transmissionȱofȱaȱsoundȱrecordingȱwhichȱresultsȱinȱaȱspecificallyȱidentifiableȱreproductionȱbyȱorȱ
forȱanyȱtransmissionȱrecipientȱofȱaȱphonorecordȱofȱthatȱsoundȱrecordingȱ.ȱ.ȱ.ȱ.”93ȱȱTheȱstatuteȱthusȱ
providesȱaȱlimitationȱonȱtheȱdistributionȱrightȱofȱcopyrightȱownersȱofȱmusicalȱworks,ȱandȱdefinesȱ
thatȱrightȱtoȱincludeȱtheȱdeliveryȱofȱphonorecordsȱbyȱdigitalȱtransmission.ȱ
Inȱlightȱofȱthisȱunbrokenȱlineȱofȱauthority,ȱtheȱOfficeȱreadilyȱconcludesȱthatȱSectionȱ106(3)ȱ
extendsȱtoȱtheȱdigitalȱtransferȱofȱcopiesȱorȱphonorecordsȱinȱelectronicȱformatsȱandȱisȱnotȱlimitedȱtoȱ
theȱconveyanceȱofȱtangibleȱobjects.94ȱ
b. EvidenceȱRequiredȱtoȱEstablishȱDistributionȱ
Aȱsecond,ȱmoreȱwidespreadȱareaȱofȱdisagreementȱisȱtheȱquestionȱofȱwhetherȱaȱpartyȱcanȱ
infringeȱtheȱdistributionȱrightȱbyȱofferingȱaȱcopyrightedȱworkȱtoȱtheȱpublicȱforȱdownload,ȱorȱ
whetherȱevidenceȱofȱanȱactualȱdownloadȱisȱanȱessentialȱelementȱofȱsuchȱaȱviolation.95ȱȱToȱdate,ȱ
neitherȱtheȱU.S.ȱSupremeȱCourtȱnorȱanyȱofȱtheȱcircuitȱcourtsȱhasȱhadȱoccasionȱtoȱdirectlyȱruleȱonȱ
theȱissue,96ȱandȱtheȱdistrictȱcourtsȱthatȱhaveȱconsideredȱtheȱquestionȱhaveȱcomeȱtoȱdifferingȱ

.
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ȱTheȱcommentersȱwhoȱarguedȱthatȱtheȱdistributionȱrightȱdoesȱnotȱapplyȱinȱthisȱcontextȱfurtherȱcontendedȱthatȱtreatingȱ
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No.
digitalȱtransfersȱasȱdistributionsȱrequiresȱrecognitionȱofȱaȱ“digitalȱfirstȱsale”ȱdoctrine.ȱȱInȱtheirȱview,ȱifȱanȱelectronicȱfileȱ
authorizeȱtheȱdistribution,ȱbyȱmeansȱofȱaȱdigitalȱphonorecordȱdelivery,ȱofȱeachȱmusicalȱworkȱembodiedȱinȱtheȱsoundȱ
recording”).ȱ
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transferȱconstitutesȱaȱdistributionȱofȱcopies,ȱthenȱtheȱrecipientȱlogicallyȱshouldȱbeȱpermittedȱtoȱtransmitȱtheȱfileȱtoȱ
anotherȱpartyȱwithoutȱtheȱcopyrightȱowner’sȱpermission,ȱjustȱasȱtheȱownerȱofȱaȱcopyȱinȱaȱphysicalȱformatȱ(e.g.,ȱaȱusedȱ
book)ȱmayȱsellȱorȱgiveȱitȱaway.ȱȱSeeȱBridgesȱInitialȱCommentsȱatȱ6–7;ȱPK–EFFȱJointȱAdditionalȱCommentsȱatȱ6;ȱTr.ȱatȱ
160:9–161:10ȱ(JonathanȱBand,ȱLibraryȱCopyrightȱAllianceȱ(“LCA”)).ȱȱTheȱOfficeȱdoesȱnotȱfindȱthisȱconstructionȱ
persuasiveȱbecauseȱtheȱfirstȱsaleȱdoctrineȱ“protectsȱonlyȱdistributionȱbyȱ‘theȱownerȱofȱaȱparticularȱcopyȱorȱphonorecordȱ.ȱ
.ȱ.ȱofȱthatȱcopyȱorȱphonorecord.’”ȱȱReDigi,ȱ934ȱF.ȱSupp.ȱ2dȱatȱ655ȱ(omissionȱandȱemphasesȱinȱoriginal)ȱ(quotingȱ17ȱU.S.C.ȱ
§ȱ109(a)).ȱȱByȱcontrast,ȱaȱdigitalȱfileȱtransferȱcreatesȱaȱnewȱcopyȱorȱphonorecordȱonȱtheȱtransferee’sȱcomputer.ȱȱSeeȱid.ȱ
ȱSeeȱTheȱScopeȱofȱCopyrightȱProtection:ȱHearingȱBeforeȱtheȱSubcomm.ȱonȱCourts,ȱIntellectualȱProp.,ȱ&ȱtheȱInternetȱofȱtheȱH.ȱ
Comm.ȱonȱtheȱJudiciary,ȱ113thȱCong.ȱ13ȱ(2014)ȱ(statementȱofȱDavidȱNimmer,ȱProfessorȱfromȱPractice,ȱUCLAȱSch.ȱofȱLaw,ȱ
OfȱCounsel,ȱIrellȱ&ȱManella,ȱLLP,ȱLosȱAngeles)ȱ(“Bothȱsidesȱofȱtheȱ‘makingȱavailable’ȱissueȱrecognizeȱthatȱcopyrightȱ
ownersȱenjoyȱtheȱexclusiveȱrightȱtoȱcontrolȱdistributionȱofȱtheirȱworks;ȱtheirȱonlyȱpointȱofȱdisagreementȱconcernsȱtheȱ
quantumȱofȱproofȱneededȱtoȱdemonstrateȱthatȱdistributionȱtookȱplaceȱ(simpleȱuploadingȱforȱproponentsȱofȱtheȱright,ȱ
uploadingȱplusȱprovenȱdownloadingȱforȱitsȱopponents).”).ȱ
95

ȱSeveralȱcourts,ȱincludingȱtheȱSecond,ȱFifth,ȱandȱEighthȱCircuits,ȱhaveȱacknowledgedȱtheȱdisagreementȱbutȱhaveȱ
declinedȱonȱtheȱfactsȱbeforeȱthemȱtoȱdecideȱwhetherȱevidenceȱofȱanȱactualȱdownloadȱisȱrequired.ȱȱSee,ȱe.g.,ȱCapitolȱ
Records,ȱInc.ȱv.ȱThomasȬRasset,ȱ692ȱF.3dȱ899,ȱ906ȱ(8thȱCir.ȱ2012);ȱAristaȱRecords,ȱLLCȱv.ȱDoeȱ3,ȱ604ȱF.3dȱ110,ȱ122ȱ(2dȱCir.ȱ
2010);ȱMaverickȱRecordingȱCo.ȱv.ȱHarper,ȱ598ȱF.3dȱ193,ȱ197ȱ(5thȱCir.ȱ2010);ȱseeȱalsoȱInterscopeȱRecordsȱv.ȱLeadbetter,ȱNo.ȱC05Ȭ
1149ȬMJPȬRSL,ȱ2007ȱWLȱ1217705,ȱatȱ*4ȱ(W.D.ȱWash.ȱApr.ȱ23,ȱ2007);ȱMaverickȱRecordingȱCo.ȱv.ȱGoldshteyn,ȱNo.ȱCVȬ05Ȭ4523ȱ
(DGT),ȱ2006ȱWLȱ2166870,ȱatȱ*3ȱ(E.D.N.Y.ȱJulyȱ31,ȱ2006);ȱFonovisa,ȱInc.ȱv.ȱAlvarez,ȱNo.ȱ1:06ȬCVȬ011ȬCȱECF,ȱ2006ȱWLȱ
5865272,ȱatȱ*2–3ȱ(N.D.ȱTex.ȱJulyȱ24,ȱ2006).ȱȱTheȱNinthȱCircuit,ȱwhileȱnotȱdirectlyȱanalyzingȱtheȱissue,ȱhasȱincorporatedȱ
96
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conclusions.ȱȱSeveralȱofȱtheȱdistrictȱcourtsȱtoȱconsiderȱtheȱissueȱhaveȱfound,ȱatȱleastȱpreliminarily,ȱ
thatȱofferingȱcopyrightedȱmaterialȱonlineȱforȱdownload,ȱwithoutȱactualȱevidenceȱofȱthirdȱpartyȱ
downloads,ȱmayȱbeȱsufficientȱtoȱsupportȱaȱclaimȱforȱunauthorizedȱdistribution.97ȱȱInȱcontrast,ȱ
otherȱdistrictȱcourtsȱhaveȱheldȱthatȱevidenceȱofȱanȱactualȱdownloadȱisȱrequiredȱtoȱsupportȱaȱ
findingȱofȱinfringementȱofȱtheȱrightȱtoȱdistribute.98ȱȱAmongȱtheȱcourtsȱadoptingȱthisȱlatterȱview,ȱ
someȱhaveȱconcludedȱthatȱplaintiffsȱneverthelessȱareȱnotȱrequiredȱtoȱofferȱdirectȱproofȱofȱaȱ
downloadȱtoȱestablishȱdistribution,ȱbutȱmayȱdoȱsoȱthroughȱcircumstantialȱorȱinvestigatorȱevidenceȱ
fromȱwhichȱitȱreasonablyȱcanȱbeȱinferredȱthatȱaȱdownloadȱtookȱplace.99ȱ
Forȱtheȱreasonsȱdiscussedȱbelow,ȱtheȱCopyrightȱOfficeȱadheresȱtoȱtheȱviewȱthatȱSectionȱ
106(3)ȱisȱproperlyȱconstruedȱtoȱcoverȱtheȱmakingȱavailableȱofȱcopiesȱofȱworksȱtoȱtheȱpublicȱinȱtheȱ
ȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱ
languageȱintoȱatȱleastȱtwoȱpublishedȱopinionsȱthatȱappearsȱtoȱendorseȱtheȱpositionȱthatȱevidenceȱofȱaȱdownloadȱisȱnotȱ
required.ȱȱSeeȱColumbiaȱPicturesȱIndus,ȱInc.ȱv.ȱFung,ȱ710ȱF.3dȱ1020,ȱ1034ȱ(9thȱCir.ȱ2013)ȱ(“Fung”)ȱ(“Bothȱuploadingȱandȱ
downloadingȱcopyrightedȱmaterialȱareȱinfringingȱacts.ȱȱTheȱformerȱviolatesȱtheȱcopyrightȱholderȇsȱrightȱtoȱdistribution,ȱȱ
theȱlatterȱtheȱrightȱtoȱreproduction.”);ȱNapster,ȱ239ȱF.3dȱatȱ1014ȱ(statingȱinȱdictaȱthatȱ“Napsterȱusersȱwhoȱuploadȱfileȱ
namesȱtoȱtheȱsearchȱindexȱforȱothersȱtoȱcopyȱviolateȱplaintiffs’ȱdistributionȱrights”).ȱ
ȱSee,ȱe.g.,ȱAtl.ȱRecordingȱCorp.ȱv.ȱAnderson,ȱNo.ȱHȬ06Ȭ3578,ȱ2008ȱWLȱ2316551,ȱatȱ*7–8ȱ(S.D.ȱTex.ȱMar.ȱ12,ȱ2008)ȱ(holding,ȱ
withoutȱanalysis,ȱthatȱ“placingȱtheȱCopyrightedȱRecordings,ȱalongȱwithȱotherȱsoundȱrecordings,ȱintoȱaȱsharedȱfolderȱonȱ
hisȱcomputerȱwhileȱbeingȱconnectedȱtoȱtheȱmediaȱdistributionȱsystemȱorȱpeerȬtoȬpeerȱnetworkȱKaZaA.ȱ.ȱ.ȱ.ȱ[and]ȱ
avail[ing]ȱtheȱ558ȱdigitalȱmusicȱfilesȱ(orȱsoundȱrecordings)ȱinȱhisȱsharedȱfolderȱatȱthatȱtime,ȱwhichȱincludedȱtheȱ
CopyrightedȱRecordings,ȱforȱdistributionȱtoȱtheȱvastȱcommunityȱofȱpersonsȱalsoȱconnectedȱtoȱKaZaA”ȱviolatedȱ
plaintiff’sȱrightȱofȱdistribution);ȱMotownȱRecordȱCo.ȱv.ȱDePietro,ȱNo.ȱ04ȬCVȬ2246,ȱ2007ȱWLȱ576284,ȱatȱ*3ȱ(E.D.ȱPa.ȱFeb.ȱ16,ȱ
2007)ȱ(stating,ȱwithoutȱanalysis,ȱthatȱ“[a]ȱplaintiffȱclaimingȱinfringementȱofȱtheȱexclusiveȬdistributionȱrightȱcanȱestablishȱ
infringementȱbyȱproofȱofȱactualȱdistributionȱorȱbyȱproofȱofȱoffersȱtoȱdistribute,ȱthatȱis,ȱproofȱthatȱtheȱdefendantȱ‘madeȱ
available’ȱtheȱcopyrightedȱwork”);ȱGreubel,ȱ453ȱF.ȱSupp.ȱ2dȱatȱ969–71ȱ(noting,ȱonȱaȱmotionȱtoȱdismiss,ȱthatȱ“theȱcourtsȱ
haveȱrecognizedȱthatȱmakingȱcopyrightedȱworksȱavailableȱtoȱothersȱmayȱconstituteȱinfringementȱbyȱdistributionȱinȱ
certainȱcircumstances,”ȱandȱfindingȱthatȱplaintiffsȱhadȱsufficientlyȱallegedȱdistributionȱtoȱproceed);ȱUniversalȱCityȱ
StudiosȱProds.ȱLLLPȱv.ȱBigwood,ȱ441ȱF.ȱSupp.ȱ2dȱ185,ȱ190–91ȱ(D.ȱMe.ȱ2006);ȱWarnerȱBros.ȱRecords,ȱInc.ȱv.ȱPayne,ȱNo.ȱWȬ06Ȭ
CAȬ051,ȱ2006ȱWLȱ2844415,ȱatȱ*4ȱ(W.D.ȱTex.ȱJulyȱ17,ȱ2006);ȱInterscopeȱRecordsȱv.ȱDuty,ȱNo.ȱ05CV3744ȬPHXȬFJM,ȱ2006ȱWLȱ
988086,ȱatȱ*2ȱ(D.ȱAriz.ȱApr.ȱ14,ȱ2006);ȱȱseeȱalsoȱAristaȱRecords,ȱInc.ȱv.ȱMp3Board,ȱInc.,ȱNo.ȱ00ȱCIV.ȱ4660(SHS),ȱ2002ȱWLȱ
1997918,ȱatȱ*4ȱ(S.D.N.Y.ȱAug.ȱ29,ȱ2002)ȱ(holdingȱthatȱaȱ“copyrightȱholderȱmayȱnotȱbeȱrequiredȱtoȱproveȱparticularȱ
instancesȱofȱuseȱbyȱtheȱpublicȱwhenȱtheȱproofȱisȱimpossibleȱtoȱproduceȱbecauseȱtheȱinfringerȱhasȱnotȱkeptȱrecordsȱofȱ
publicȱuse,”ȱbutȱfindingȱsuchȱexceptionȱinapplicableȱtoȱtheȱcurrentȱcase).ȱ
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98ȱSee,ȱe.g.,ȱBMGȱRightsȱMgmt.,ȱ2015ȱWLȱ7756130,ȱatȱ*27ȱ(“[T]oȱestablishȱaȱdirectȱinfringementȱofȱitsȱdistributionȱright,ȱ
BMGȱmustȱshowȱanȱactualȱdisseminationȱofȱaȱcopyrightedȱwork.”);ȱAtl.ȱRecordingȱCorp.ȱv.ȱHowell,ȱ554ȱF.ȱSupp.ȱ2dȱ976,ȱ
981ȱ(D.ȱAriz.ȱ2008)ȱ(“Howell”)ȱ(“Theȱgeneralȱrule,ȱsupportedȱbyȱtheȱgreatȱweightȱofȱauthority,ȱisȱthatȱ‘infringementȱofȱ
[theȱdistributionȱright]ȱrequiresȱanȱactualȱdisseminationȱofȱeitherȱcopiesȱorȱphonorecords.”)ȱ(alterationȱinȱoriginal);ȱ
CapitolȱRecordsȱInc.ȱv.ȱThomas,ȱ579ȱF.ȱSupp.ȱ2dȱ1210,ȱ1218–19ȱ(D.ȱMinn.ȱ2008)ȱ(“Thomas”)ȱ(“[T]heȱplainȱmeaningȱofȱtheȱ
termȱ‘distribution’ȱdoesȱnotȱincludeȱmakingȱavailableȱand,ȱinstead,ȱrequiresȱactualȱdissemination.”),ȱvacatedȱonȱotherȱ
grounds,ȱ692ȱF.3dȱ899ȱ(8thȱCir.ȱ2012).ȱȱInȱLondonȬSireȱRecords,ȱtheȱdistrictȱcourtȱrequiredȱanȱactualȱtransferȱofȱcopies,ȱbutȱ
foundȱthatȱtheȱplaintiffsȱneedȱnotȱprofferȱevidenceȱofȱsuchȱdistributionȱatȱtheȱpleadingȱstage,ȱsoȱlongȱasȱitȱwasȱ
sufficientlyȱalleged.ȱȱ542ȱF.ȱSupp.ȱ2dȱatȱ169.ȱ

ȱSeeȱBMGȱRightsȱMgmt.,ȱ2015ȱWLȱ7756130,ȱatȱ*21,ȱ*27;ȱThomas,ȱ579ȱF.ȱSupp.ȱ2dȱatȱ1225;ȱLondonȬSireȱRecords,ȱ542ȱF.ȱSupp.ȱ
2dȱatȱ169,ȱ176–77;ȱseeȱalsoȱHowell,ȱ554ȱF.ȱSupp.ȱ2dȱatȱ983–84ȱ(“[E]videnceȱthatȱaȱdefendantȱmadeȱaȱcopyȱofȱaȱworkȱ
availableȱtoȱtheȱpublicȱmight,ȱinȱconjunctionȱwithȱotherȱcircumstantialȱevidence,ȱsupportȱanȱinferenceȱthatȱtheȱcopyȱwasȱ
likelyȱtransferredȱtoȱaȱmemberȱofȱtheȱpublic.”).ȱȱSeeȱgenerallyȱRobertȱKasunic,ȱMakingȱCircumstantialȱProofȱofȱDistributionȱ
Available,ȱ18ȱFORDHAMȱINTELL.ȱPROP.ȱMEDIAȱ&ȱENT.ȱL.J.ȱ1145ȱ(2008).ȱ
99

23ȱ

(76 of 1356)
Case: 17-35587, 03/15/2019, ID: 11228746, DktEntry: 88-2, Page 30 of 1306
U.S.ȱCopyrightȱOfficeȱ

ȱ

TheȱMakingȱAvailableȱRightȱinȱtheȱUnitedȱStatesȱ

formȱofȱdownloads,ȱregardlessȱofȱwhetherȱtheȱplaintiffȱprovesȱthatȱanȱactualȱdownloadȱoccurred.ȱȱ
Whileȱtheȱissueȱisȱnotȱfreeȱfromȱambiguity,ȱweȱconcludeȱthatȱthisȱconstructionȱproducesȱtheȱmoreȱ
internallyȱconsistentȱreadingȱofȱTitleȱ17ȱandȱbestȱreflectsȱcongressionalȱintent.ȱȱTheȱstatutoryȱ
language,ȱcontext,ȱandȱlegislativeȱhistoryȱallȱsupportȱthisȱconclusion.ȱ
i.

StatutoryȱLanguageȱandȱContextȱ

Asȱnoted,ȱSectionȱ106(3)ȱgivesȱtheȱownerȱofȱaȱcopyrightȱtheȱexclusiveȱrightȱ“toȱdistributeȱ
copiesȱorȱphonorecordsȱofȱtheȱcopyrightedȱworkȱtoȱtheȱpublicȱbyȱsaleȱorȱotherȱtransferȱofȱ
ownership,ȱorȱbyȱrental,ȱlease,ȱorȱlending.”100ȱȱTheȱtermȱ“distribute”ȱisȱnotȱdefinedȱinȱtheȱstatute,ȱ
andȱitsȱmeaningȱgeneratedȱlittleȱcaseȱlawȱpriorȱtoȱtheȱemergenceȱofȱelectronicȱtransmissionȱ
technologies.ȱȱDuringȱthatȱperiod,ȱ“fewȱplaintiffsȱallegedȱviolationȱofȱtheȱdistributionȱrightȱapartȱ
fromȱviolationȱofȱtheȱreproductionȱright”ȱunderȱSectionȱ106(1),ȱsince,ȱinȱmostȱcases,ȱcopiesȱofȱ
worksȱdistributedȱwithoutȱaȱrightsholder’sȱauthorizationȱwereȱalsoȱmadeȱwithoutȱauthorization.101ȱȱ
Thus,ȱaȱplaintiffȱcouldȱestablishȱaȱprimaȱfacieȱinfringementȱcaseȱsimplyȱthroughȱproofȱofȱ
unauthorizedȱcopying,ȱmakingȱitȱunnecessaryȱforȱcourtsȱtoȱconstrueȱtheȱscopeȱofȱtheȱdistributionȱ
right.102ȱȱȱ
Casesȱthatȱdidȱturnȱsolelyȱonȱtheȱdistributionȱrightȱtypicallyȱ“involvedȱunusualȱscenarios,ȱ
suchȱasȱplacingȱaȱcopyrightedȱworkȱinȱaȱlibraryȱthatȱwasȱopenȱtoȱtheȱpublic.”103ȱȱInȱHotalingȱv.ȱ
Inc.
,
ChurchȱofȱJesusȱChristȱofȱLatterȬDayȱSaints,ȱtheȱFourthȱCircuitȱheldȱthatȱaȱchurchȱdistributedȱcopiesȱ
p
u
ro
19
0
G
2
ofȱaȱworkȱforȱpurposesȱofȱSectionȱ106(3)ȱwhenȱitȱmadeȱthemȱavailableȱtoȱtheȱpublicȱatȱitsȱ
w
,
o
1
. Zill March 1
v
libraries.104ȱȱTheȱcourtȱdidȱnotȱaddressȱtheȱordinaryȱmeaningȱofȱ“distribute,”ȱbutȱitȱheldȱthatȱtheȱ
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Whenȱaȱpublicȱlibraryȱaddsȱaȱworkȱtoȱitsȱcollection,ȱlistsȱtheȱworkȱinȱitsȱindexȱorȱ
No.

catalogȱsystem,ȱandȱmakesȱtheȱworkȱavailableȱtoȱtheȱborrowingȱorȱbrowsingȱ
public,ȱitȱhasȱcompletedȱallȱtheȱstepsȱnecessaryȱforȱdistributionȱtoȱtheȱpublic.ȱȱAtȱ
thatȱpoint,ȱmembersȱofȱtheȱpublicȱcanȱvisitȱtheȱlibraryȱandȱuseȱtheȱwork.ȱȱWereȱ
thisȱnotȱtoȱbeȱconsideredȱdistributionȱwithinȱtheȱmeaningȱofȱ§ȱ106(3),ȱaȱcopyrightȱ
holderȱwouldȱbeȱprejudicedȱbyȱaȱlibraryȱthatȱdoesȱnotȱkeepȱrecordsȱofȱpublicȱuse,ȱ
andȱtheȱlibraryȱwouldȱunjustlyȱprofitȱbyȱitsȱownȱomission.105ȱ
Theȱkeyȱelementȱforȱtheȱcourt,ȱthen,ȱwasȱnotȱthatȱthereȱwasȱdirectȱproofȱthatȱsomeoneȱactuallyȱ
ȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱ
ȱ17ȱU.S.C.ȱ§ȱ106(3).ȱ
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ȱ2ȱMELVILLEȱB.ȱNIMMERȱ&ȱDAVIDȱNIMMER,ȱNIMMERȱONȱCOPYRIGHT§ȱ8.11[C][1]ȱ(2015)ȱ(“NIMMERȱONȱCOPYRIGHT”).ȱ

101

ȱId.ȱ
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ȱTheȱScopeȱofȱCopyrightȱProtection,ȱsupraȱnoteȱ95,ȱatȱ10ȱ(statementȱofȱDavidȱNimmer,ȱProfessorȱfromȱPractice,ȱUCLAȱ
Sch.ȱofȱLaw,ȱOfȱCounsel,ȱIrellȱ&ȱManella,ȱLLP,ȱLosȱAngeles).ȱ
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ȱ118ȱF.3dȱ199,ȱ201ȱ(4thȱCir.ȱ1997).ȱ
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ȱId.ȱatȱ203.ȱ
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checkedȱoutȱlibraryȱcopies,ȱbutȱthatȱtheȱlibraryȱhadȱofferedȱtheȱcopiesȱtoȱtheȱpublicȱandȱcompletedȱ
allȱstepsȱnecessaryȱtoȱfulfillȱthatȱoffer.106ȱ
Moreȱrecently,ȱinȱDiverseyȱv.ȱSchmidly,ȱtheȱTenthȱCircuitȱheldȱthatȱtheȱdistributionȱrightȱisȱ
infringedȱbyȱtheȱunauthorizedȱlistingȱofȱaȱworkȱinȱaȱlibraryȱcatalogȱforȱpublicȱlending.107ȱȱAgreeingȱ
withȱHotaling,ȱtheȱcourtȱconcludedȱthatȱ“[t]heȱessenceȱofȱdistributionȱinȱtheȱlibraryȱlendingȱcontextȱ
isȱtheȱwork’sȱavailabilityȱ‘toȱtheȱborrowingȱorȱbrowsingȱpublic.’”108ȱȱLikeȱtheȱFourthȱCircuit,ȱtheȱ
Diverseyȱcourtȱdidȱnotȱprovideȱaȱdetailedȱanalysisȱofȱtheȱstatutoryȱtext.ȱȱNevertheless,ȱbothȱcourtsȱ
determined,ȱatȱleastȱimplicitly,ȱthatȱtheȱtermȱ“distribute”ȱcanȱencompassȱtheȱmakingȱavailableȱofȱ
copiesȱinȱsuchȱaȱmannerȱthatȱtheȱonlyȱactionȱnecessaryȱforȱaȱtransferȱtoȱoccurȱisȱthatȱofȱanȱoffereeȱ
inȱacquiringȱaȱcopy.ȱȱȱ
Withȱtheȱdevelopmentȱofȱdigitalȱtransmissionȱtechnologies,ȱtheȱquestionȱofȱwhatȱitȱmeansȱ
toȱ“distribute”ȱcopiesȱhasȱattainedȱfarȱgreaterȱsalience,ȱandȱtheȱresultingȱlitigationȱhasȱproducedȱ
substantialȱdisagreementȱamongȱcourtsȱandȱcommentators.ȱȱInȱpeerȬtoȬpeerȱfileȱsharingȱcases,ȱ
someȱcourtsȱhaveȱdisagreedȱwithȱHotaling,ȱoneȱconcludingȱthatȱ“theȱordinaryȱdictionaryȱmeaningȱ
ofȱtheȱwordȱ‘distribute’ȱnecessarilyȱentailsȱaȱtransferȱofȱownershipȱorȱpossessionȱfromȱoneȱpersonȱ
toȱanother”109ȱandȱanotherȱstatingȱthatȱ“[m]erelyȱbecauseȱtheȱdefendantȱhasȱ‘completedȱallȱtheȱ
stepsȱnecessaryȱforȱdistribution’ȱdoesȱnotȱnecessarilyȱmeanȱthatȱaȱdistributionȱhasȱactuallyȱ
occurred.”110ȱȱInȱresponse,ȱaȱnumberȱofȱcommentatorsȱhaveȱobservedȱthatȱnotȱallȱdictionaryȱ
Inc.111ȱarguingȱthat,ȱinȱatȱ
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ȱ738ȱF.3dȱ1196ȱ(10thȱCir.ȱ2013).ȱ -355
17
No.
ȱId.ȱatȱ1203ȱ(quotingȱHotaling,ȱ118ȱF.3dȱatȱ203).ȱ
106
107
108

ȱThomas,ȱ579ȱF.ȱSupp.ȱ2dȱatȱ1217;ȱseeȱalsoȱHowell,ȱ554ȱF.ȱSupp.ȱ2dȱatȱ981ȱ(“Theȱstatuteȱdoesȱnotȱdefineȱtheȱtermȱ
‘distribute,’ȱsoȱcourtsȱhaveȱinterpretedȱtheȱtermȱinȱlightȱofȱtheȱstatute’sȱplainȱmeaningȱandȱlegislativeȱhistory.ȱȱTheȱ
generalȱrule,ȱsupportedȱbyȱtheȱgreatȱweightȱofȱauthority,ȱisȱthatȱ‘infringementȱofȱ[theȱdistributionȱright]ȱrequiresȱanȱ
actualȱdisseminationȱofȱeitherȱcopiesȱorȱphonorecords.’”)ȱ(alterationȱinȱoriginal)ȱ(quotingȱNatȇlȱCarȱRentalȱSys.ȱv.ȱComput.ȱ
Assocs.ȱIntȇl,ȱInc.,ȱ991ȱF.2dȱ426,ȱ434ȱ(8thȱCir.ȱ1993)).ȱ
109

110ȱLondonȬSireȱRecords,ȱ542ȱF.ȱSupp.ȱ2dȱatȱ168ȱ(citationȱomitted);ȱseeȱalsoȱHowell,ȱ554ȱF.ȱSupp.ȱ2dȱatȱ983–84ȱ(“AsȱHotalingȱ
seemsȱtoȱsuggest,ȱevidenceȱthatȱaȱdefendantȱmadeȱaȱcopyȱofȱaȱworkȱavailableȱtoȱtheȱpublicȱmight,ȱinȱconjunctionȱwithȱ
otherȱcircumstantialȱevidence,ȱsupportȱanȱinferenceȱthatȱtheȱcopyȱwasȱlikelyȱtransferredȱtoȱaȱmemberȱofȱtheȱpublic.ȱȱOnȱ
itsȱown,ȱhowever,ȱitȱdoesȱnotȱproveȱthatȱtheȱcopyȱchangedȱhands.ȱȱItȱonlyȱshowsȱthatȱtheȱdefendantȱattemptedȱtoȱ
distributeȱtheȱcopy,ȱandȱthereȱisȱnoȱbasisȱforȱattemptȱliabilityȱinȱtheȱstatute,ȱnoȱmatterȱhowȱdesirableȱsuchȱliabilityȱmayȱ
beȱasȱaȱmatterȱofȱpolicy.”)ȱ(citationsȱomitted).ȱ

ȱSee,ȱe.g.,ȱ2ȱNIMMERȱONȱCOPYRIGHT,ȱsupraȱnoteȱ101,ȱ§ȱ8.11[D][3][b]ȱ(“Websterȇsȱsecondȱandȱfourthȱentriesȱappearȱtheȱ
mostȱrelevantȱdefinitionsȱinȱtheȱcontextȱofȱcopyright:ȱȱ‘toȱspreadȱoutȱorȱscatter’ȱasȱinȱ‘distributingȱmagazinesȱtoȱ
subscribers’ȱandȱ‘toȱmarketȱ(aȱcommodity)ȱunderȱaȱfranchiseȱinȱaȱparticularȱarea.’”)ȱ(quotingȱDistribute,ȱWEBSTERȇSȱTHIRDȱ
NEWȱINTERNATIONALȱDICTIONARYȱOFȱTHEȱENGLISHȱLANGUAGE,ȱUNABRIDGEDȱ660ȱ(PhilipȱBabcockȱGoveȱed.)ȱ(1961ȱandȱ
1993));ȱCarson,ȱsupraȱnoteȱ40,ȱatȱ151ȱ(citingȱDistribute,ȱCAMBRIDGEȱADVANCEDȱLEARNER’SȱDICTIONARYȱ362ȱ(3rdȱed.ȱ2003)ȱ
andȱDistribute,ȱWEBSTER’SȱNEWȱCOLLEGIATEȱDICTIONARYȱ333ȱ(1980));ȱseeȱalsoȱDistributeȱDefinition,ȱCAMBRIDGEȱ
DICTIONARIESȱONLINE,ȱhttp://dictionary.cambridge.org/us/dictionary/businessȬenglish/distributeȱ(definingȱtermȱtoȱmeanȱ
“toȱmakeȱaȱcompany’sȱgoodsȱavailableȱtoȱtheȱpublic,ȱforȱexample,ȱbyȱtransporting,ȱstoring,ȱandȱsellingȱthem”).ȱ
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leastȱsomeȱcontexts,ȱtheȱtermȱisȱ“sufficientlyȱbroadȱtoȱincludeȱprovidingȱcopiesȱforȱpeopleȱwhoȱ
wishȱtoȱacquireȱthem.”112ȱȱȱ
Inȱanyȱevent,ȱtheȱdefinitionalȱissueȱisȱonlyȱpartȱofȱtheȱstatutoryȱconstructionȱequation.ȱȱ
Whenȱconstruingȱstatutoryȱlanguage,ȱcourtsȱdoȱnotȱexamineȱtheȱrelevantȱtermsȱinȱisolation.ȱȱ
Rather,ȱ“[i]tȱisȱaȱ‘fundamentalȱcanonȱofȱstatutoryȱconstructionȱthatȱtheȱwordsȱofȱaȱstatuteȱmustȱbeȱ
readȱinȱtheirȱcontextȱandȱwithȱaȱviewȱtoȱtheirȱplaceȱinȱtheȱoverallȱstatutoryȱscheme.’ȱȱAȱcourtȱmustȱ
thereforeȱinterpretȱtheȱstatuteȱ‘asȱaȱsymmetricalȱandȱcoherentȱregulatoryȱscheme,’ȱandȱ‘fit,ȱifȱ
possible,ȱallȱpartsȱintoȱanȱharmoniousȱwhole.’”113ȱȱHere,ȱtwoȱotherȱCopyrightȱActȱprovisionsȱ
addressingȱtheȱscopeȱofȱtheȱdistributionȱrightȱsuggestȱthatȱSectionȱ106(3)ȱisȱproperlyȱconstruedȱtoȱ
coverȱoffersȱtoȱdistributeȱcopyrightedȱworksȱviaȱdownload.ȱȱȱ
ȱ
First,ȱaȱcriminalȱcopyrightȱprovisionȱinȱSectionȱ506ȱofȱTitleȱ17ȱdemonstratesȱCongress’sȱ
intentionȱtoȱtreatȱtheȱmakingȱavailableȱofȱworksȱonȱpubliclyȱaccessibleȱcomputerȱnetworksȱasȱaȱ
violationȱofȱtheȱdistributionȱright.ȱȱSectionȱ506(a)(1)(C)ȱprovidesȱthatȱaȱpersonȱmayȱcriminallyȱ
infringeȱcopyrightȱ“byȱtheȱdistributionȱofȱaȱworkȱbeingȱpreparedȱforȱcommercialȱdistribution,ȱbyȱ
makingȱitȱavailableȱonȱaȱcomputerȱnetworkȱaccessibleȱtoȱmembersȱofȱtheȱpublic,ȱifȱsuchȱpersonȱ
knewȱorȱshouldȱhaveȱknownȱthatȱtheȱworkȱwasȱintendedȱforȱcommercialȱdistribution.”114ȱȱThisȱ
provision,ȱwhichȱwasȱaddedȱtoȱtheȱCopyrightȱActȱbyȱtheȱFamilyȱEntertainmentȱandȱCopyrightȱActȱ
ofȱ2005,115ȱindicatesȱbothȱCongress’sȱintentȱtoȱproscribeȱmakingȱworksȱavailableȱforȱdownloadȱ
Inc.
,
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TheȱdistrictȱcourtȱinȱInȱreȱNapster,ȱInc.ȱCopyrightȱLitigationȱdiscountedȱtheȱsignificanceȱofȱ
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thisȱlegislationȱonȱtheȱgroundȱthatȱitȱdidȱnotȱamendȱSectionȱ106(3)ȱandȱthusȱdoesȱnotȱspeakȱ
cite
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ȱȱOtherȱcourtsȱhaveȱfoundȱ
explicitlyȱtoȱtheȱscopeȱofȱcivilȱliabilityȱunderȱtheȱdistributionȱright.
17No.
117

thatȱtheȱstatuteȱactuallyȱindicatesȱthatȱCongressȱdidȱnotȱintendȱtoȱcoverȱoffersȱinȱtheȱcivilȱcontext.ȱȱ
Inȱtheirȱview,ȱSectionȱ506(a)(1)(C)ȱshowsȱthatȱ“whenȱCongressȱintendsȱdistributionȱtoȱencompassȱ
makingȱavailableȱorȱofferingȱtoȱtransfer,ȱitȱhasȱdemonstratedȱthatȱitȱisȱquiteȱcapableȱofȱexplicitlyȱ
providingȱthatȱdefinitionȱwithinȱtheȱstatute.”118ȱȱToȱbeȱsure,ȱCongressȱcouldȱhaveȱcombinedȱtheȱ
newȱcriminalȱprovisionȱwithȱlanguageȱdirectlyȱaddressingȱ“makingȱavailable”ȱactivityȱinȱtheȱcivilȱ
context.ȱȱTheȱOfficeȱisȱnotȱpersuaded,ȱhowever,ȱthatȱtheȱabsenceȱofȱsuchȱaȱprovisionȱcarriesȱtheȱ
ȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱ
ȱCarson,ȱsupraȱnoteȱ40,ȱatȱ151.ȱȱ
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ȱFDAȱv.ȱBrownȱ&ȱWilliamsonȱTobaccoȱCorp.,ȱ529ȱU.S.ȱ120,ȱ133ȱ(2000)ȱ(citationsȱomitted).ȱ

113

ȱ17ȱU.S.C.ȱ§ȱ506(a)(1)(C).ȱ

114

ȱPub.ȱL.ȱNo.ȱ109Ȭ9,ȱ§ȱ103(a),ȱ119ȱStat.ȱ218,ȱ220ȱ(2005).ȱ
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ȱSeeȱCarson,ȱsupraȱnoteȱ40,ȱatȱ160ȱ(“Itȱisȱhardȱtoȱfathomȱhowȱthisȱlanguageȱcanȱbeȱreadȱasȱanythingȱotherȱthanȱ
Congressȱtellingȱus,ȱinȱtheȱformȱofȱanȱamendmentȱtoȱtheȱcopyrightȱstatute,ȱthatȱtheȱdistributionȱrightȱincludesȱtheȱactȱofȱ
makingȱcopiesȱavailableȱonȱcomputerȱnetworksȱaccessibleȱtoȱmembersȱofȱtheȱpublic.”).ȱ
116

ȱ377ȱF.ȱSupp.ȱ2dȱ796,ȱ804–05ȱ(N.D.ȱCal.ȱ2005).ȱ

117

ȱThomas,ȱ579ȱF.ȱSupp.ȱ2dȱatȱ1218;ȱaccordȱBMGȱRightsȱMgmt.,ȱ2015ȱWLȱ7756130,ȱatȱ*25.ȱ

118

26ȱ

(79 of 1356)
Case: 17-35587, 03/15/2019, ID: 11228746, DktEntry: 88-2, Page 33 of 1306
U.S.ȱCopyrightȱOfficeȱ

ȱ

TheȱMakingȱAvailableȱRightȱinȱtheȱUnitedȱStatesȱ

significanceȱascribedȱtoȱitȱbyȱsomeȱcourts.ȱȱToȱreadȱtheȱ2005ȱamendmentȱasȱwhollyȱirrelevantȱtoȱ
civilȱclaims,ȱorȱtoȱtreatȱitȱasȱevidenceȱthatȱoffersȱareȱexcludedȱinȱthatȱcontext,ȱrequiresȱinterpretingȱ
theȱstatuteȱtoȱmeanȱthatȱtheȱsameȱconductȱthatȱisȱaȱcriminalȱinfringementȱunderȱSectionȱ
506(a)(1)(C)ȱcannotȱbeȱtheȱsubjectȱofȱaȱcivilȱinfringementȱclaim.ȱȱSuchȱaȱconstructionȱseemsȱhighlyȱ
implausible.ȱȱAsȱnotedȱinȱoneȱanalysis,ȱthereȱisȱnoȱotherȱinstanceȱunderȱtheȱCopyrightȱActȱ“inȱ
whichȱanȱactȱthatȱgivesȱriseȱtoȱcriminalȱliabilityȱforȱcopyrightȱinfringementȱcouldȱnotȱprovideȱtheȱ
basisȱforȱcivilȱliability.”119ȱȱMoreover,ȱtheȱstatutoryȱlanguageȱmakesȱclearȱthatȱtheȱconductȱ
describedȱinȱSectionȱ506(a)(1)(C)ȱisȱanȱinfringementȱofȱtheȱcopyrightȱowner’sȱdistributionȱright:ȱȱaȱ
personȱwhoȱactsȱwillfullyȱisȱcriminallyȱliableȱforȱ“infring[ing]ȱaȱcopyrightȱ.ȱ.ȱ.ȱifȱtheȱinfringementȱ
wasȱcommittedȱ.ȱ.ȱ.ȱbyȱtheȱdistributionȱofȱaȱworkȱ.ȱ.ȱ.ȱbyȱmakingȱitȱavailableȱonȱaȱcomputerȱ
networkȱaccessibleȱtoȱmembersȱofȱtheȱpublicȱ.ȱ.ȱ.ȱ.”120ȱȱInȱtheȱCopyrightȱOffice’sȱview,ȱitȱisȱmoreȱ
consistentȱwithȱ“aȱsymmetricalȱandȱcoherentȱregulatoryȱscheme”121ȱtoȱconstrueȱSectionȱ
506(a)(1)(C)ȱasȱanȱextensionȱofȱcriminalȱsanctionsȱtoȱaȱspecificȱsubsetȱofȱ“makingȱavailable”ȱ
conduct,ȱtheȱbroaderȱuniverseȱofȱwhichȱwasȱalreadyȱcoveredȱbyȱSectionȱ106(3).ȱȱ
ȱ
TheȱsecondȱCopyrightȱActȱprovisionȱrelevantȱtoȱtheȱconstructionȱofȱtheȱdistributionȱrightȱisȱ
Sectionȱ602,ȱwhichȱconcernsȱtheȱunauthorizedȱimportationȱofȱcopiesȱorȱphonorecords.ȱȱSectionȱ
602(a)(1)ȱprovidesȱthatȱ“[i]mportationȱintoȱtheȱUnitedȱStates,ȱwithoutȱtheȱauthorityȱofȱtheȱownerȱ
ofȱcopyrightȱunderȱthisȱtitle,ȱofȱcopiesȱorȱphonorecordsȱofȱaȱworkȱthatȱhaveȱbeenȱacquiredȱoutsideȱ
theȱUnitedȱStatesȱisȱanȱinfringementȱofȱtheȱexclusiveȱrightȱtoȱdistributeȱcopiesȱorȱphonorecordsȱ
Inc.
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355
7
1
indicatesȱthatȱCongressȱwasȱinterestedȱinȱprotectingȱtheȱcopyrightȱowner’sȱexclusiveȱrightȱtoȱ
No.
distributeȱwithoutȱconcernȱforȱtechnicalȱrequirements.ȱȱSomeoneȱwhoȱimportsȱcopiesȱofȱaȱworkȱ
violatesȱtheȱdistributionȱrightȱunlessȱthatȱpersonȱfitsȱwithinȱoneȱofȱtheȱspecificȱexceptions.”124ȱȱNorȱ
isȱthereȱanyȱindicationȱthatȱCongressȱintendedȱtoȱprovideȱaȱlowerȱstandardȱofȱproofȱforȱviolationsȱ
ofȱtheȱdistributionȱrightȱarisingȱoutȱofȱunauthorizedȱimportationsȱthanȱforȱdistributionȱviolationsȱ
generally.ȱȱIndeed,ȱProfessorȱNimmerȱconcludesȱthatȱsuchȱaȱconstructionȱwouldȱbeȱ“entirelyȱ
fanciful,”ȱfindingȱitȱhighlyȱunlikelyȱthatȱCongressȱintendedȱnotȱtoȱrequireȱproofȱofȱactualȱ
ȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱ
ȱCarson,ȱsupraȱnoteȱ40,ȱatȱ161.ȱ

119

ȱ17ȱU.S.C.ȱ§ȱ506(a)(1)(C);ȱseeȱSydnorȱInitialȱCommentsȱatȱ44ȱn.163ȱ(“Amendmentsȱtoȱ§ȱ506(a)ȱmustȱ‘considerȱtheȱscopeȱ
ofȱcivilȱliabilityȱforȱcopyrightȱinfringement’ȱbecauseȱinfringementȱisȱanȱexpressȱprerequisiteȱtoȱanyȱviolationȱofȱ
§ȱ506(a).”)ȱ(citationȱomitted).ȱ
120

ȱBrownȱ&ȱWilliamson,ȱ529ȱU.S.ȱatȱ133ȱ(internalȱquotationȱmarksȱandȱcitationsȱomitted).ȱ

121

ȱ17ȱU.S.C.ȱ§ȱ602(a)(1).ȱ

122

ȱH.R.ȱREP.ȱNO.ȱ94Ȭ1476,ȱatȱ169–70ȱ(1976).ȱ

123

ȱPeterȱS.ȱMenell,ȱInȱSearchȱofȱCopyright’sȱLostȱArk:ȱInterpretingȱtheȱRightȱtoȱDistributeȱinȱtheȱInternetȱAge,ȱ59ȱJ.ȱCOPYRIGHTȱ
SOC’YȱU.S.A.ȱ201,ȱ257ȱ(2011).ȱ
124
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disseminationȱ“forȱactivityȱatȱanȱinternationalȱborder,ȱ.ȱ.ȱ.ȱ[but]ȱharboredȱtheȱoppositeȱintentionȱ
withȱrespectȱtoȱentirelyȱdomesticȱactivity.”125ȱȱTheȱOfficeȱagreesȱthatȱtheȱbetterȱapproachȱisȱtoȱ
construeȱSectionȱ602(a)(1)ȱandȱSectionȱ106(3)ȱconsistently,ȱwithȱtheȱformerȱprovidingȱclarificationȱ
thatȱinfringementȱofȱtheȱdistributionȱrightȱdoesȱnotȱrequireȱevidenceȱofȱreceiptȱbyȱaȱthirdȱparty.ȱ
ȱ
Inȱlightȱofȱthisȱanalysis,ȱtheȱOfficeȱrespectfullyȱdisagreesȱwithȱtheȱconclusionȱreachedȱbyȱ
someȱcourtsȱthatȱtheȱphraseȱ“byȱsaleȱorȱotherȱtransferȱofȱownership,ȱorȱbyȱrental,ȱlease,ȱorȱ
lending”ȱinȱSectionȱ106(3)ȱindicatesȱthatȱtheȱdistributionȱrightȱisȱimplicatedȱonlyȱwhereȱaȱcopyȱofȱaȱ
workȱchangesȱhands.126ȱȱThatȱreadingȱmightȱbeȱpersuasiveȱwereȱtheȱrelevantȱanalysisȱconfinedȱtoȱ
Sectionȱ106(3)ȱitself,ȱbutȱitȱisȱdifficultȱtoȱreconcileȱwithȱSectionsȱ506ȱandȱ602,ȱwhichȱdemonstrateȱ
thatȱinfringementȱofȱtheȱdistributionȱrightȱdoesȱnotȱrequireȱsuchȱaȱtransferȱinȱallȱcircumstances.ȱȱ
Atȱaȱminimum,ȱtheseȱprovisionsȱwouldȱseemȱtoȱcreateȱanȱambiguityȱinȱtheȱstatute,ȱmakingȱ
considerationȱofȱitsȱlegislativeȱhistoryȱappropriate.ȱȱAsȱdiscussedȱinȱtheȱnextȱsection,ȱthatȱhistoryȱ
stronglyȱindicatesȱthatȱCongressȱintendedȱSectionȱ106(3)ȱtoȱencompassȱoffersȱofȱpublicȱ
distribution.ȱȱFurthermore,ȱunderȱtheȱstatutoryȱconstructionȱcanonȱdiscussedȱinȱPartȱIII.C.2,ȱtheȱ
statuteȱshouldȱbeȱinterpretedȱconsistentlyȱwithȱinternationalȱnormsȱwhereȱfairlyȱpossible.ȱȱInȱtheȱ
Office’sȱview,ȱitȱisȱreasonableȱtoȱreadȱtheȱ“saleȱorȱotherȱtransferȱofȱownership”ȱlanguageȱnotȱasȱaȱ
requirementȱforȱactualȱdissemination,ȱbutȱsimplyȱasȱaȱmeansȱofȱdistinguishingȱtheȱtypesȱofȱ
communicationȱmethodsȱcoveredȱbyȱtheȱdistributionȱrightȱfromȱthoseȱcoveredȱbyȱotherȱexclusiveȱ
rights.ȱȱByȱreferringȱtoȱdistributionȱ“byȱsaleȱorȱotherȱtransferȱofȱownership,ȱorȱbyȱrental,ȱlease,ȱorȱ
Inc.
,
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rights.ȱȱBasedȱonȱallȱofȱtheseȱconsiderations,ȱtheȱOfficeȱconcludesȱthatȱthisȱisȱtheȱpreferableȱ
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interpretation.ȱ
-355

o. 17
N
NorȱisȱtheȱOfficeȱpersuadedȱthatȱaȱprovisionȱinȱChapterȱ9ȱofȱTitleȱ17ȱisȱindicativeȱofȱ

congressionalȱintentȱtoȱlimitȱtheȱdistributionȱrightȱtoȱcompletedȱtransfers.ȱȱNotingȱthatȱSectionȱ901ȱ
expresslyȱdefinesȱ“distribute”ȱtoȱincludeȱ“offer[ing]ȱtoȱsell,ȱlease,ȱbail,ȱorȱotherwiseȱtransfer,”127ȱaȱ
fewȱcommentersȱargued—andȱoneȱcourtȱhasȱconcluded128—thatȱthisȱlanguageȱdemonstratesȱthatȱ
whenȱCongressȱintendsȱtoȱincludeȱoffersȱwithinȱtheȱmeaningȱofȱ“distribution,”ȱitȱisȱcapableȱofȱ
makingȱthatȱintentionȱexplicitȱinȱtheȱstatutoryȱtext.129ȱȱSectionȱ901,ȱhowever,ȱisȱaȱprovisionȱofȱtheȱ
SemiconductorȱChipȱProtectionȱActȱofȱ1984,ȱwhich,ȱalthoughȱcodifiedȱinȱTitleȱ17,ȱ“neitherȱamendsȱ
theȱprecedingȱchaptersȱnorȱconstitutesȱanyȱpartȱofȱtheȱCopyrightȱAct.”130ȱȱItȱdoesȱnotȱspeakȱtoȱtheȱ
ȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱ
ȱ2ȱNIMMERȱONȱCOPYRIGHT,ȱsupraȱnoteȱ101,ȱ§ȱ8.11[B][4][c].ȱȱȱ

125

ȱSeeȱBMGȱRightsȱMgmt.,ȱ2015ȱWLȱ7756130,ȱatȱ*24–25;ȱThomas,ȱ579ȱF.ȱSupp.ȱ2dȱatȱ1217;ȱHowell,ȱ554ȱF.ȱSupp.ȱ2dȱatȱ983;ȱseeȱ
alsoȱLunneyȱInitialȱCommentsȱatȱ2.ȱ
126

ȱ17ȱU.S.C.ȱ§ȱ901(a)(4).ȱ

127

ȱSeeȱThomas,ȱ579ȱF.ȱSupp.ȱ2dȱatȱ1217–18.ȱ

128

ȱCCIAȱInitialȱCommentsȱatȱ6;ȱPK–EFFȱJointȱAdditionalȱCommentsȱatȱ8ȱ&ȱn.20;ȱTr.ȱatȱ114:6–11ȱ(MatthewȱSchruers,ȱ
CCIA).ȱ
129

ȱ2ȱNIMMERȱONȱCOPYRIGHT,ȱsupraȱnoteȱ101,ȱ§ȱ8A.01.ȱ
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exclusiveȱrightsȱofȱcopyrightȱownersȱbutȱinsteadȱcreatesȱaȱsuiȱgenerisȱformȱofȱprotectionȱlimitedȱtoȱ
“maskȱworks”ȱfixedȱinȱsemiconductorȱchipȱproducts.131ȱȱTheȱOfficeȱisȱnotȱconvincedȱthatȱ
definitionalȱlanguageȱfromȱthisȱseparateȱstatuteȱwarrantsȱsignificantȱweightȱinȱtheȱconstructionȱofȱ
theȱCopyrightȱAct’sȱdistributionȱright,ȱparticularlyȱinȱrelationȱtoȱtheȱstatutoryȱprovisionsȱ
discussedȱaboveȱexpresslyȱaddressingȱthatȱright.132ȱ
ȱ
Inȱsum,ȱthereȱisȱsubstantialȱsupportȱinȱtheȱtextȱofȱtheȱActȱthatȱtheȱexclusiveȱrightȱofȱ
distributionȱencompassesȱtheȱmakingȱavailableȱtoȱtheȱpublicȱofȱcopiesȱofȱworksȱforȱdownload.ȱȱ
Theȱtermȱ“distribute”ȱasȱcommonlyȱdefinedȱextendsȱtoȱmakingȱitemsȱavailableȱforȱpersonsȱtoȱ
acquire,ȱasȱtheȱtwoȱfederalȱappellateȱcourtsȱinȱHotalingȱandȱDiverseyȱrecognizedȱinȱconstruingȱ
Sectionȱ106(3)ȱinȱtheȱanalogȱcontext.ȱȱToȱtheȱextentȱthatȱtheȱordinaryȱmeaningȱofȱtheȱtermȱdoesȱnotȱ
fullyȱresolveȱtheȱissueȱinȱtheȱdigitalȱrealm,ȱreadingȱSectionȱ106(3)ȱinȱtheȱcontextȱofȱrelatedȱ
statutoryȱprovisionsȱsuggestsȱthatȱCongressȱdidȱnotȱintendȱtoȱconditionȱliabilityȱonȱproofȱofȱactualȱ
dissemination.ȱȱȱ
Itȱshouldȱbeȱnotedȱthatȱtheȱstatutoryȱtextȱalsoȱreflectsȱanȱimportantȱlimitationȱonȱtheȱscopeȱ
ofȱ“offering”ȱliabilityȱunderȱtheȱdistributionȱright.ȱȱUnderȱbothȱSectionsȱ506(a)(1)(C)ȱandȱ602(a)(1),ȱ
itȱisȱclearȱthatȱtheȱdefendantȱactuallyȱmustȱhaveȱpossessionȱofȱtheȱrelevantȱworkȱforȱliabilityȱtoȱ
attach.ȱȱThisȱlimitationȱlikewiseȱisȱembodiedȱinȱtheȱHotalingȱformulation,ȱwhichȱlooksȱtoȱwhetherȱ
133ȱandȱthusȱ
theȱdefendantȱhasȱ“completedȱallȱtheȱstepsȱnecessaryȱforȱdistributionȱtoȱtheȱpublic,”
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ii.
LegislativeȱHistoryȱ

SomeȱhaveȱexpressedȱtheȱviewȱthatȱtheȱCopyrightȱActȱisȱambiguousȱwithȱrespectȱtoȱ
whetherȱSectionȱ106(3)ȱincludesȱaȱrightȱofȱmakingȱavailable.135ȱȱInȱtheȱeventȱthatȱcourtsȱinȱfutureȱ
ȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱ
ȱSeeȱ17ȱU.S.C.ȱ§ȱ902(a);ȱ2ȱNIMMERȱONȱCOPYRIGHT,ȱsupraȱnoteȱ101,ȱ§ȱ8A.02.ȱ

131

ȱForȱtheȱsameȱreason,ȱtheȱOfficeȱisȱunpersuadedȱbyȱtheȱThomasȱcourt’sȱconclusionȱthatȱaȱprovisionȱofȱtheȱPatentȱActȱisȱ
indicativeȱofȱCongress’sȱintentȱregardingȱtheȱscopeȱofȱtheȱdistributionȱright.ȱȱSeeȱ579ȱF.ȱSupp.ȱ2dȱatȱ1218–19.ȱȱThatȱ
provision,ȱmoreover,ȱrefersȱtoȱ“offersȱtoȱsell,”ȱ35ȱU.S.C.ȱ§ȱ271(a)ȱ(emphasisȱadded),ȱnotȱtoȱdistribute,ȱfurtherȱlimitingȱitsȱ
interpretiveȱvalueȱtoȱSectionȱ106(3).ȱ
132

ȱHotaling,ȱ118ȱF.3dȱatȱ203.ȱ

133

ȱSeeȱSIIAȱInitialȱCommentsȱatȱ31ȱ(“Theȱcaseȱlawȱandȱstatuteȱclearlyȱestablishȱthatȱtheȱdistributionȱrightȱinȱsectionȱ
106(3)ȱofȱtheȱU.S.ȱCopyrightȱActȱcoversȱtheȱmakingȱavailableȱofȱaȱcopyrightedȱworkȱprovided:ȱȱ(i)ȱtheȱtransferorȱhasȱ
completedȱallȱtheȱnecessaryȱstepsȱforȱaȱpublicȱdistributionȱandȱtheȱonlyȱstep(s)ȱnecessaryȱforȱaȱ‘transferȱinȱownership’ȱ
(asȱrequiredȱbyȱtheȱstatute)ȱareȱthoseȱthatȱmustȱbeȱundertakenȱbyȱtheȱtransfereeȱorȱotherȱthirdȱparty;ȱandȱ(ii)ȱtheȱallegedȱ
infringerȱmustȱhaveȱtheȱcapacityȱtoȱtransferȱaȱcopyȱofȱtheȱcopyrightedȱworkȱbyȱpossessingȱaȱcopyȱofȱtheȱcopyrightedȱ
workȱallegedȱtoȱbeȱinfringed.”).ȱ
134

ȱSeeȱMenell,ȱsupraȱnoteȱ124,ȱatȱ257ȱ(“GivenȱtheȱtextualȱambiguityȱofȱSectionȱ106(3)ȱ.ȱ.ȱ.ȱthereȱisȱgoodȱreasonȱtoȱexamineȱ
theȱlegislativeȱhistoryȱtoȱunderstandȱtheȱbroaderȱcontextȱandȱoriginsȱofȱtheȱdistributionȱright.”);ȱ2ȱNIMMERȱONȱ
135
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casesȱreachȱtheȱsameȱconclusion,ȱtheyȱmayȱlookȱtoȱlegislativeȱhistoryȱforȱfurtherȱinsightȱintoȱ
Congress’sȱintentȱtoȱprovideȱsuchȱaȱright.136ȱȱInȱparticular,ȱtheȱhistoryȱsurroundingȱtheȱ
relationshipȱbetweenȱtheȱdistributionȱrightȱandȱcertainȱexclusiveȱrightsȱunderȱtheȱCopyrightȱActȱ
ofȱ1909ȱreflectsȱCongress’sȱunderstandingȱthatȱSectionȱ106(3)ȱwouldȱencompassȱoffersȱtoȱ
distributeȱcopiesȱtoȱtheȱpublic.ȱȱMostȱcourtsȱthatȱhaveȱconstruedȱtheȱrightȱhaveȱnotȱhadȱtheȱfullȱ
benefitȱofȱthisȱhistory,ȱinsteadȱrelyingȱonȱpriorȱeditionsȱofȱtheȱNimmerȱonȱCopyrightȱtreatiseȱtoȱ
concludeȱthatȱtheȱstatuteȱisȱlimitedȱtoȱcompletedȱtransfers.ȱȱInȱlightȱofȱrecentȱhistoricalȱ
scholarship,ȱhowever,ȱtheȱtreatiseȱhasȱbeenȱupdatedȱtoȱconcludeȱthatȱCongressȱintendedȱtheȱ
distributionȱrightȱtoȱextendȱtoȱoffersȱofȱaccess.ȱ
(a) RelationshipȱtoȱHistoricȱRightsȱtoȱPublishȱandȱVendȱ
Anȱexaminationȱofȱtheȱdevelopmentȱofȱtheȱ1976ȱActȱrevealsȱcompellingȱevidenceȱthatȱtheȱ
distributionȱrightȱwasȱintendedȱtoȱbroadenȱtheȱscopeȱofȱtheȱexclusiveȱrightsȱtoȱ“publish”ȱandȱtoȱ
“vend”ȱprovidedȱunderȱtheȱCopyrightȱActȱofȱ1909,ȱwhichȱhadȱlongȱbeenȱunderstoodȱtoȱ
encompassȱoffersȱtoȱdistributeȱcopiesȱtoȱtheȱpublic.ȱȱȱȱȱȱ
Theȱ1909ȱActȱdidȱnotȱincludeȱanȱexclusiveȱrightȱofȱdistribution.ȱȱInstead,ȱSectionȱ1(a)ȱofȱ
thatȱlawȱprovidedȱthatȱaȱcopyrightȱownerȱhadȱtheȱexclusiveȱrightȱtoȱ“print,ȱreprint,ȱpublish,ȱcopy,ȱ
andȱvendȱtheȱcopyrightedȱwork.”137ȱȱInȱitsȱ1961ȱReportȱofȱtheȱRegisterȱofȱCopyrightsȱonȱtheȱRevisionȱofȱ
Inc.
,
theȱU.S.ȱCopyrightȱLaw,ȱtheȱCopyrightȱOfficeȱconcludedȱthatȱ“[t]heseȱvariousȱtermsȱareȱredundant.ȱȱ
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substance,ȱasȱseveralȱcourtsȱhaveȱobserved,ȱtheȱrightȱembracedȱinȱtheȱrepetitiveȱtermsȱofȱsectionȱ
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T, In ived on138ȱȱAfterȱaȱseriesȱofȱpublicȱmeetings,ȱtheȱ
H
1(a)ȱisȱtheȱtwofoldȱrightȱtoȱmakeȱandȱtoȱpublishȱcopies.”
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139ȱȱSectionȱ5ȱofȱtheȱdraftȱ
Officeȱreleasedȱaȱpreliminaryȱdraftȱofȱaȱrevisedȱcopyrightȱlawȱinȱ1962.
cited 5587 ar
3
reframedȱtheȱexclusiveȱrightsȱtoȱmakeȱandȱpublishȱcopiesȱasȱtheȱ“rightȱtoȱcopyȱorȱrecord”ȱandȱtheȱ
. 17o
N
“rightȱtoȱdistributeȱcopiesȱandȱsoundȱrecordings,”ȱrespectively.140ȱȱTheȱchangeȱinȱterminologyȱwasȱ
explainedȱinȱaȱFebruaryȱ1963ȱCopyrightȱOfficeȱhearingȱbyȱAbeȱGoldman,ȱGeneralȱCounselȱofȱtheȱ
Office:ȱȱ“Subsectionȱ(b)ȱ[establishingȱtheȱdistributionȱright],ȱIȱbelieve,ȱwouldȱcoverȱeverythingȱ
that’sȱcoveredȱinȱsectionȱ1(a)ȱofȱtheȱpresentȱlawȱbyȱreferenceȱtoȱtheȱtermsȱ‘publish’ȱandȱ‘vend’—
ȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱ
COPYRIGHT,ȱsupraȱnoteȱ101,ȱ§ȱ8.11[D][3][b]ȱ(concludingȱthatȱ“whetherȱproofȱofȱviolationȱofȱtheȱrightȱtoȱdistributeȱ
requiresȱactualȱreceipt”ȱisȱ“ambiguous,ȱnotȱsusceptibleȱtoȱresolutionȱthroughȱdictionaryȱdefinitionsȱalone”);ȱTr.ȱatȱ181:3–
6ȱ(KeithȱKupferschmid,ȱSIIA)ȱ(“Weȱhaveȱgotȱambiguitiesȱinȱourȱownȱlawȱinȱtermsȱofȱwhatȱitȱmeansȱtoȱdistributeȱ
something,ȱwhatȱtheȱrightȱofȱdistributionȱcoversȱandȱdoesn’tȱcover.”).ȱ
ȱSeeȱMilnerȱv.ȱDep’tȱofȱtheȱNavy,ȱ562ȱU.S.ȱ562,ȱ572ȱ(2011)ȱ(“Thoseȱofȱusȱwhoȱmakeȱuseȱofȱlegislativeȱhistoryȱbelieveȱthatȱ
clearȱevidenceȱofȱcongressionalȱintentȱmayȱilluminateȱambiguousȱtext.”).ȱ
136

ȱActȱofȱMarchȱ4,ȱ1909,ȱPub.ȱL.ȱNo.ȱ60Ȭ349,ȱ§ȱ1(a),ȱ35ȱStat.ȱ1075ȱ(1909).ȱ
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ȱU.S.ȱCOPYRIGHTȱOFFICE,ȱCOPYRIGHTȱLAWȱREVISION:ȱREPORTȱOFȱTHEȱREGISTERȱOFȱCOPYRIGHTSȱONȱTHEȱGENERALȱREVISIONȱOFȱ
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THEȱU.S.ȱCOPYRIGHTȱLAW,ȱ87THȱCONG.,ȱ21–22ȱ(Comm.ȱPrintȱ1961).ȱ

ȱSeeȱMenell,ȱsupraȱnoteȱ124,ȱatȱ241.ȱ
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ȱSTAFFȱOFȱH.ȱCOMM.ȱONȱTHEȱJUDICIARY,ȱ88THȱCONG.,ȱCOPYRIGHTȱLAWȱREVISIONȱPARTȱ3:ȱPRELIMINARYȱDRAFTȱFORȱREVISEDȱ
U.S.ȱCOPYRIGHTȱLAWȱANDȱDISCUSSIONSȱANDȱCOMMENTSȱONȱTHEȱDRAFTȱ4ȱ(Comm.ȱPrintȱ1964).ȱ
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broadened,ȱIȱwouldȱsay,ȱtoȱavoidȱanyȱquestionsȱasȱtoȱwhetherȱ‘publish’ȱorȱ‘vend’ȱisȱusedȱinȱsuchȱaȱ
narrowȱsenseȱthatȱthereȱmightȱbeȱformsȱofȱdistributionȱnotȱcovered.”141ȱȱCaseȱlawȱconstruingȱtheȱ
1909ȱActȱ(asȱwellȱasȱpriorȱversionsȱofȱtheȱcopyrightȱlaw)ȱhadȱconsistentlyȱinterpretedȱtheȱ
publicationȱrightȱ“toȱencompassȱtheȱofferingȱofȱcopyrightedȱworksȱtoȱtheȱpublic.”142ȱȱInȱfact,ȱ
accordingȱtoȱoneȱanalysis,ȱ“[n]oȱcourtȱrecognizedȱaȱrequirementȱtoȱproveȱactualȱdistributionȱofȱ
copies.”143ȱ
Theȱdecisionȱtoȱsubstituteȱ“distribute”ȱforȱ“publish”ȱinȱtheȱnewȱlegislationȱappearsȱtoȱhaveȱ
beenȱmotivatedȱinȱpartȱbyȱaȱdesireȱtoȱavoidȱconfusionȱthatȱhadȱarisenȱinȱtheȱcaseȱlawȱoverȱotherȱ
aspectsȱofȱtheȱpublicationȱright.ȱȱUnderȱtheȱ1909ȱAct,ȱtheȱpublicationȱofȱaȱworkȱcouldȱcarryȱsevereȱ
consequencesȱforȱcopyrightȱownersȱbecauseȱ“theȱactȱofȱpublicationȱforfeitedȱcommonȱlawȱ
copyrightȱprotectionȱforȱtheȱworkȱandȱimproperȱnoticeȱ[uponȱpublication]ȱsurrenderedȱstatutoryȱ
protection.”144ȱȱAsȱaȱresult,ȱ“[j]uristsȱdevelopedȱdoctrinesȱtoȱavoidȱsuchȱharshȱeffects,”ȱbutȱtheseȱ
oftenȱresultedȱinȱ“dubiousȱdistinctions”ȱinȱtheȱconceptȱofȱpublicationȱthatȱgeneratedȱconfusionȱ
amongȱlitigantsȱandȱcriticismȱfromȱcommentators.145ȱȱAtȱtheȱFebruaryȱ1963ȱCopyrightȱOfficeȱ
hearing,ȱEdwardȱSargoy,ȱrepresentingȱtheȱAmericanȱBarȱAssociation,ȱsuggestedȱthatȱtheȱuseȱofȱtheȱ
termȱ“distribute”ȱinȱplaceȱofȱ“publish”ȱcouldȱhelpȱtoȱremedyȱthisȱconcern:ȱ
Iȱamȱheartilyȱinȱaccordȱwithȱtheȱomissionȱofȱtheȱuseȱofȱtheȱwordsȱ“published”ȱorȱ
“publication.”ȱȱIȱthinkȱthatȱtheȱuseȱofȱtheȱwordsȱ“publication”ȱorȱ“published,”ȱinȱ
Inc.
,
p
u
hundredsȱofȱcommonȱlawȱandȱstatutoryȱcases,ȱdissertations,ȱandȱotherwise,ȱhasȱ
ro
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,
madeȱtheȱtermsȱarchaicȱtodayȱinȱtheȱlightȱofȱourȱrecentȱtechnologicalȱprogress.ȱ
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confusion.ȱȱIȱthinkȱitȱisȱanȱexcellentȱideaȱtoȱuseȱtheȱwordȱ“distribute”ȱand,ȱjustȱasȱ
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ȱId.ȱatȱ110.ȱ

141

ȱMenell,ȱsupraȱnoteȱ124,ȱatȱ238;ȱseeȱe.g.,ȱLaddȱv.ȱOxnard,ȱ75ȱF.ȱ703,ȱ730ȱ(C.C.D.ȱMass.ȱ1896)ȱ(“Toȱconstituteȱpublication,ȱitȱ
isȱnecessaryȱthatȱtheȱworkȱshallȱbeȱexposedȱforȱsaleȱorȱofferedȱgratuitouslyȱtoȱtheȱgeneralȱpublic.ȱ.ȱ.ȱ.”)ȱ(quotingȱWALTERȱ
A.ȱCOPINGER,ȱTHEȱLAWȱOFȱCOPYRIGHTȱINȱWORKSȱOFȱLITERATUREȱANDȱARTȱ119ȱ(1893));ȱNat’lȱGeographicȱSoc’yȱv.ȱClassifiedȱ
Geographic,ȱInc.,ȱ27ȱF.ȱSupp.ȱ655,ȱ659ȱ(D.ȱMass.ȱ1939)ȱ(“Inȱitsȱordinaryȱacceptation,ȱtheȱwordȱ‘publication’ȱmeansȱ‘theȱactȱ
ofȱpublishingȱaȱthingȱorȱmakingȱitȱpublic;ȱofferingȱtoȱpublicȱnotice;ȱorȱrenderingȱitȱaccessibleȱtoȱpublicȱscrutiny.’ȱȱInȱ
copyrightȱlaw,ȱitȱisȱ‘theȱactȱofȱmakingȱpublicȱaȱbook;ȱthatȱis,ȱofferingȱorȱcommunicatingȱitȱtoȱtheȱpublicȱbyȱsaleȱorȱ
distributionȱofȱcopies.’”)ȱ(quotingȱD’Oleȱv.ȱKansasȱCityȱStarȱCo.,ȱ94ȱF.ȱ840,ȱ842ȱ(C.C.W.D.ȱMo.ȱ1899));ȱTiffanyȱProds.,ȱInc.ȱv.ȱ
Dewing,ȱ50ȱF.2dȱ911,ȱ914ȱ(D.ȱMd.ȱ1931)ȱ(“Inȱitsȱordinaryȱacceptationȱtheȱwordȱ‘publication’ȱmeansȱ‘toȱmakeȱpublic;ȱtoȱ
makeȱknownȱtoȱpeopleȱinȱgeneralȱ*ȱ*ȱ*ȱtoȱbringȱbeforeȱtheȱpublicȱasȱforȱsaleȱorȱdistributionȱ.ȱ.ȱ.ȱ.’ȱȱSaleȱis,ȱofȱcourse,ȱnotȱanȱ
essentialȱelement.”)ȱ(citationȱomitted);ȱWilliamȱA.ȱMeierȱGlassȱCo.ȱv.ȱAnchorȱHockingȱGlassȱCorp.,ȱ95ȱF.ȱSupp.ȱ264,ȱ268ȱ
(W.D.ȱPa.ȱ1951)ȱ(“Itȱwasȱofferedȱforȱsaleȱandȱconstitutedȱaȱgeneralȱpublicationȱwherebyȱtheȱplaintiffȱabandonedȱandȱ
surrenderedȱanyȱcommonȱlawȱpropertyȱrightȱitȱmayȱhaveȱhadȱinȱsaidȱdesign.”).ȱ
142

ȱMenell,ȱsupraȱnoteȱ124,ȱatȱ238;ȱseeȱalsoȱThomasȱF.ȱCotter,ȱTowardȱaȱFunctionalȱDefinitionȱofȱPublicationȱinȱCopyrightȱLaw,ȱ
92ȱMINN.ȱL.ȱREV.ȱ1724,ȱ1776ȱ(2008)ȱ(“[I]tȱseemsȱreasonablyȱclearȱfromȱtheȱ[1909ȱAct]ȱcaseȱlawȱthatȱoffersȱforȱsaleȱtoȱtheȱ
generalȱpublicȱcountȱasȱpublications.”).ȱ
143

ȱ1ȱNIMMERȱONȱCOPYRIGHT,ȱsupraȱnoteȱ101,ȱ§ȱ4.02ȱ[B][2].ȱ

144

ȱMenell,ȱsupraȱnoteȱ124,ȱatȱ238.ȱ
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theȱdraftȱhereȱhasȱdone,ȱhaveȱ“distribute”ȱexpresslyȱincludeȱtheȱrightȱ“toȱsell,”ȱ
(whichȱisȱstrictlyȱoneȱofȱtheȱrightsȱofȱpublication),ȱ“orȱotherwiseȱtransferȱ
ownershipȱof,ȱrent,ȱlease,ȱorȱlendȱoneȱorȱmoreȱcopiesȱorȱsoundȱrecordingsȱofȱtheȱ
work.”146ȱ
Ultimately,ȱthisȱproposedȱchangeȱwasȱreflectedȱinȱlegislationȱintroducedȱinȱCongressȱinȱ
1965,ȱwhichȱincludedȱunderȱSectionȱ106(a)(3)ȱtheȱexclusiveȱrightȱofȱtheȱcopyrightȱownerȱ“toȱ
distributeȱcopiesȱorȱphonorecordsȱofȱtheȱcopyrightedȱworkȱtoȱtheȱpublicȱbyȱsaleȱorȱotherȱtransferȱ
ofȱownership,ȱorȱbyȱrental,ȱlease,ȱorȱlendingȱ.ȱ.ȱ.ȱ.”147ȱȱNoȱsubsequentȱchangesȱtoȱthisȱlanguageȱ
wereȱmade,ȱandȱSectionȱ106(3)ȱofȱtheȱcurrentȱactȱisȱidenticallyȱworded.ȱȱUnderscoringȱtheȱ
intendedȱrelationshipȱtoȱpublication,ȱtheȱ1965ȱSupplementaryȱReportȱofȱtheȱRegisterȱofȱ
Copyrightsȱnotesȱthatȱtheȱlanguageȱofȱtheȱproposedȱclauseȱcontainingȱtheȱdistributionȱrightȱ“isȱ
virtuallyȱidenticalȱwithȱthatȱinȱtheȱdefinitionȱofȱ‘publication’ȱinȱsectionȱ101,ȱbutȱforȱtheȱsakeȱofȱ
clarityȱweȱhaveȱrestatedȱtheȱconceptȱhere.”148ȱȱȱ
Perhapsȱevenȱmoreȱrevealing,ȱtheȱ1976ȱreportsȱofȱtheȱHouseȱandȱSenateȱJudiciaryȱ
CommitteesȱonȱtheȱlegislationȱthatȱultimatelyȱbecameȱtheȱcurrentȱCopyrightȱActȱrepeatedlyȱuseȱ
theȱtermȱ“publication”ȱinȱplaceȱofȱ“distribution”ȱwhenȱdescribingȱtheȱexclusiveȱrightsȱprovided.ȱȱ
Theȱreportsȱstate:ȱȱ“Theȱfiveȱfundamentalȱrightsȱthatȱtheȱbillȱgivesȱtoȱcopyrightȱowners—theȱ
exclusiveȱrightsȱofȱreproduction,ȱadaptation,ȱpublication,ȱperformance,ȱandȱdisplay—areȱstatedȱ
Inc.
,
p
u
generallyȱinȱsectionȱ106.”149ȱȱUnderȱtheȱheadingȱ“Rightsȱofȱreproduction,ȱadaptation,ȱandȱpublication,”ȱ
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theȱreportsȱprovideȱthatȱ“[t]heȱfirstȱthreeȱclausesȱofȱsectionȱ106”ȱincludeȱexclusiveȱrightsȱthatȱ“canȱ
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generallyȱbeȱcharacterizedȱasȱrightsȱofȱcopying,ȱrecording,ȱadaptation,ȱandȱpublishing.”
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Senateȱreportȱthenȱexplains:ȱȱ“Clauseȱ(3)ȱofȱsectionȱ106ȱestablishesȱtheȱexclusiveȱrightȱofȱ
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publication:ȱȱTheȱrightȱ‘toȱdistributeȱcopiesȱorȱphonorecordsȱofȱtheȱcopyrightedȱworkȱtoȱtheȱpublicȱ
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151ȱȱReadȱtogetherȱwithȱtheȱ
byȱsaleȱorȱotherȱtransferȱofȱownership,ȱorȱbyȱrental,ȱlease,ȱorȱlending.’”
o. 1
N
earlierȱdraftingȱhistory,ȱtheseȱstatementsȱstronglyȱsuggestȱthatȱ“Congressȱunderstoodȱ‘distribute’ȱ
toȱencompassȱ‘publish’ȱexplicatedȱthroughȱitsȱlongȬestablishedȱmeaningȱandȱchoseȱtheȱtermȱ
ȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱ
ȱSTAFFȱOFȱH.ȱCOMM.ȱONȱTHEȱJUDICIARY,ȱ88THȱCONG.,ȱCOPYRIGHTȱLAWȱREVISIONȱPARTȱ3:ȱPRELIMINARYȱDRAFTȱFORȱREVISEDȱ
U.S.ȱCOPYRIGHTȱLAWȱANDȱDISCUSSIONSȱANDȱCOMMENTSȱONȱTHEȱDRAFTȱ128ȱ(Comm.ȱPrintȱ1964).ȱ
146

ȱU.S.ȱCOPYRIGHTȱOFFICE,ȱCOPYRIGHTȱLAWȱREVISIONȱPARTȱ6:ȱSUPPLEMENTARYȱREP.ȱOFȱTHEȱREGISTERȱOFȱCOPYRIGHTSȱONȱTHEȱ
GENERALȱREVISIONȱOFȱTHEȱU.S.ȱCOPYRIGHTȱLAW:ȱ1965ȱREVISIONȱBILL,ȱ89THȱCONG.,ȱ186ȱ(Comm.ȱPrintȱ1965).ȱ
147

ȱId.ȱatȱ19.ȱȱMoreȱgenerally,ȱtheȱSupplementaryȱReportȱexpressedȱtheȱviewȱthatȱ“theȱauthor’sȱrightsȱshouldȱbeȱstatedȱinȱ
theȱstatuteȱinȱbroadȱterms,”ȱinȱpartȱdueȱtoȱtheȱconcernȱthatȱ“theȱtransmissionȱofȱworksȱbyȱ.ȱ.ȱ.ȱlinkedȱcomputers,ȱandȱ
otherȱnewȱmediaȱofȱcommunication,ȱmayȱsoonȱbeȱamongȱtheȱmostȱimportantȱmeansȱofȱdisseminatingȱthem,ȱandȱwillȱbeȱ
capableȱofȱreachingȱvastȱaudiences.”ȱȱId.ȱatȱ14.ȱȱ“Evenȱwhenȱtheseȱnewȱmediaȱareȱnotȱoperatedȱforȱprofit,”ȱtheȱ
SupplementaryȱReportȱnoted,ȱ“theyȱmayȱbeȱexpectedȱtoȱdisplaceȱtheȱdemandȱforȱauthors’ȱworksȱbyȱotherȱusersȱfromȱ
whomȱcopyrightȱownersȱderiveȱcompensation.”ȱȱId.ȱ
148

ȱH.R.ȱREP.ȱNO.ȱ94Ȭ1476,ȱatȱ61ȱ(emphasisȱadded);ȱS.ȱREP.ȱNO.ȱ94Ȭ473,ȱatȱ57ȱ(1975)ȱ(emphasisȱadded).ȱ

149

ȱH.R.ȱREP.ȱNO.ȱ94Ȭ1476,ȱatȱ61;ȱS.ȱREP.ȱNO.ȱ94Ȭ473,ȱatȱ57.ȱ

150

ȱS.ȱREP.ȱNO.ȱ94Ȭ473,ȱatȱ58.ȱȱTheȱHouseȱreportȱcontainsȱtheȱidenticalȱstatement,ȱexceptȱthatȱtheȱfirstȱsentenceȱusesȱtheȱ
pluralȱinȱreferringȱtoȱtheȱright.ȱȱSeeȱH.R.ȱREP.ȱNO.ȱ94Ȭ1476,ȱatȱ62ȱ(“Clauseȱ(3)ȱofȱsectionȱ106ȱestablishesȱtheȱexclusiveȱrightȱ
ofȱpublicationsȱ.ȱ.ȱ.ȱ.”).ȱ
151
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‘distribute’ȱtoȱlimitȱanyȱconfusionȱthatȱhadȱemergedȱoverȱjudicialȱeffortsȱtoȱavoidȱtheȱsevereȱ
consequencesȱofȱpublicationȱwithoutȱproperȱnotice.”152ȱ
ȱ
Someȱcourtsȱhaveȱrejectedȱtheȱpropositionȱthatȱtheȱdistributionȱrightȱfullyȱincorporatesȱ
publication.ȱȱTheirȱanalysis,ȱhowever,ȱdoesȱnotȱtakeȱintoȱaccountȱtheȱfullȱlegislativeȱrecord,ȱmuchȱ
ofȱwhichȱdidȱnotȱreceiveȱwidespreadȱattentionȱfromȱcopyrightȱstakeholdersȱuntilȱtheȱpublicationȱ
ofȱanȱarticleȱbyȱProfessorȱPeterȱS.ȱMenellȱinȱ2011.153ȱȱInstead,ȱtheseȱcourtsȱhaveȱfocusedȱprimarilyȱ
onȱtheȱdefinitionȱofȱ“publication”ȱinȱSectionȱ101ȱofȱtheȱcurrentȱAct,ȱwhichȱprovides:ȱ
“Publication”ȱisȱtheȱdistributionȱofȱcopiesȱorȱphonorecordsȱofȱaȱworkȱtoȱtheȱ
publicȱbyȱsaleȱorȱotherȱtransferȱofȱownership,ȱorȱbyȱrental,ȱlease,ȱorȱlending.ȱȱTheȱ
offeringȱtoȱdistributeȱcopiesȱorȱphonorecordsȱtoȱaȱgroupȱofȱpersonsȱforȱpurposesȱ
ofȱfurtherȱdistribution,ȱpublicȱperformance,ȱorȱpublicȱdisplay,ȱconstitutesȱ
publication.ȱȱAȱpublicȱperformanceȱorȱdisplayȱofȱaȱworkȱdoesȱnotȱofȱitselfȱ
constituteȱpublication.154ȱ
Inȱtheȱviewȱofȱtheseȱcourts,ȱtheȱpresenceȱofȱtheȱphraseȱ“theȱofferingȱtoȱdistribute”ȱwithinȱtheȱ
definitionȱsuggestsȱthatȱCongressȱintendedȱ“distribution”ȱandȱ“publication”ȱtoȱhaveȱdifferentȱ
meanings.ȱȱInȱLondonȬSireȱRecords,ȱforȱexample,ȱtheȱcourtȱreadȱthatȱlanguageȱtoȱindicateȱthatȱ“theȱ
statuteȱexplicitlyȱcreatesȱanȱadditionalȱcategoryȱofȱpublicationsȱthatȱareȱnotȱthemselvesȱ
Inc.
,
distributions.”155ȱȱUnderȱthatȱconstruction,ȱanȱofferȱtoȱdistributeȱcopiesȱtoȱaȱgroupȱofȱpersonsȱforȱ
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,
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notȱnecessarilyȱmeanȱthatȱitȱintendedȱtoȱexcludeȱoffersȱfromȱtheȱscopeȱofȱtheȱdistributionȱright.ȱȱ
N

Moreover,ȱplacingȱsuchȱweightȱonȱthatȱportionȱofȱtheȱdefinitionȱseemsȱatȱoddsȱwithȱcongressionalȱ
intent.ȱȱTheȱsentenceȱcontainingȱtheȱ“offeringȱtoȱdistribute”ȱlanguageȱwasȱaddedȱtoȱtheȱdraftȱ
legislationȱbyȱaȱ1971ȱSenateȱbill156ȱthat,ȱaccordingȱtoȱtheȱHouseȱreportȱaccompanyingȱtheȱfinalȱ
ȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱ
ȱ2ȱNIMMERȱONȱCOPYRIGHT,ȱsupraȱnoteȱ101,ȱ§ȱ8.11[B][2][c];ȱseeȱalsoȱFordȱMotorȱCo.ȱv.ȱSummitȱMotorȱProds.,ȱInc.,ȱ930ȱF.2dȱ
277,ȱ299ȱ(3dȱCir.ȱ1991)ȱ(“‘Publication’ȱandȱtheȱexclusiveȱrightȱprotectedȱbyȱsectionȱ106(3)ȱ.ȱ.ȱ.ȱareȱforȱallȱpracticalȱ
purposes,ȱsynonymous.ȱȱTherefore,ȱanyȱclarificationȱofȱwhatȱisȱmeantȱbyȱ‘publication’ȱwouldȱalsoȱclarifyȱwhatȱisȱmeantȱ
byȱsectionȱ106(3)ȱ.ȱ.ȱ.ȱ.”);ȱElektraȱEntm’tȱGrp.,ȱInc.ȱv.ȱBarker,ȱ551ȱF.ȱSupp.ȱ2dȱ234,ȱ241ȱ(S.D.N.Y.ȱ2008)ȱ(“[T]heȱHouseȱandȱ
SenateȱofȱtheȱNinetyȬFourthȱCongressȱconsideredȱtheȱtermsȱ‘distribute’ȱandȱ‘publication’ȱtoȱbeȱsynonymous.”);ȱInȱreȱ
Napster,ȱInc.ȱCopyrightȱLitig.,ȱ377ȱF.ȱSupp.ȱ2dȱatȱ803ȱ(“[T]heȱ[Supreme]ȱCourtȱobservedȱthatȱtheȱlegislativeȱhistoryȱofȱtheȱ
1976ȱActȱequatesȱ[distribution]ȱwithȱtheȱrightȱofȱ‘publication’ȱ.ȱ.ȱ.ȱ.”)ȱ(citingȱHarperȱ&ȱRow,ȱPublishers,ȱInc.ȱv.ȱNationȱ
Enters.,ȱ471ȱU.S.ȱ539,ȱ552ȱ(1985)).ȱ
152

ȱMenell,ȱsupraȱnoteȱ124,ȱatȱ230–51;ȱseeȱalsoȱGREENȱPAPER,ȱsupraȱnoteȱ3,ȱatȱ16ȱ(notingȱthatȱcasesȱconstruingȱtheȱ
distributionȱrightȱ“predateȱtheȱrecentȱacademicȱscholarshipȱ.ȱ.ȱ.ȱreviewingȱpreviouslyȱunanalyzedȱlegislativeȱhistory”).ȱ
153

ȱ17ȱU.S.C.ȱ§ȱ101.ȱ

154

ȱLondonȬSireȱRecords,ȱ542ȱF.ȱSupp.ȱ2dȱatȱ169;ȱaccordȱBMGȱRightsȱMgmt.,ȱ2015ȱWLȱ7756130,ȱatȱ*24;ȱThomas,ȱ579ȱF.ȱSupp.ȱ
2dȱatȱ1220;ȱHowell,ȱ554ȱF.ȱSupp.ȱ2dȱatȱ984–85.ȱ
155

ȱS.ȱ644,ȱ92dȱCong.ȱsec.ȱ101,ȱ§ȱ101ȱ(“Publication”)ȱ(1971).ȱ

156
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legislationȱinȱ1976,ȱprovidedȱonlyȱ“minorȱamendments”ȱtoȱtheȱpreviousȱversionȱofȱtheȱproposedȱ
Act.157ȱȱIndeed,ȱasȱProfessorȱNimmerȱnotes,ȱ“thereȱisȱnoȱaccompanyingȱcommentary”ȱforȱtheȱ1971ȱ
bill.158ȱȱHadȱCongressȱintendedȱtoȱrejectȱtheȱwellȬestablishedȱviewȱthatȱtheȱdistributionȱrightȱ
“wouldȱcoverȱeverything”ȱencompassedȱbyȱtheȱpriorȱrightsȱtoȱpublishȱandȱvend159—and,ȱinȱsoȱ
doing,ȱtoȱnarrowȱtheȱrightsȱlongȱaffordedȱcopyrightȱownersȱunderȱexistingȱlaw—itȱseemsȱhighlyȱ
unlikelyȱthatȱitȱwouldȱhaveȱdoneȱsoȱthroughȱaȱ“minor”ȱdefinitionalȱamendmentȱandȱwithoutȱ
comment.160ȱȱTheȱOfficeȱaccordinglyȱisȱnotȱpersuadedȱthatȱthisȱlanguageȱcontradictsȱtheȱextensiveȱ
andȱconsistentȱevidenceȱofȱcongressionalȱintentȱtoȱpreserveȱthoseȱprotectionsȱunderȱtheȱ
distributionȱright.161ȱ
(b) RoleȱofȱNimmerȱonȱCopyrightȱTreatiseȱ
PriorȱtoȱtheȱpublicationȱofȱProfessorȱMenell’sȱarticle,ȱtheȱacademicȱsourceȱmostȱfrequentlyȱ
reliedȱonȱbyȱcourtsȱconstruingȱtheȱdistributionȱrightȱwasȱtheȱNimmerȱonȱCopyrightȱtreatise.ȱȱ
Numerousȱcourtsȱcitedȱaȱstatementȱinȱpreviousȱeditionsȱofȱtheȱtreatiseȱthatȱ“infringementȱofȱ[theȱ
distributionȱright]ȱrequiresȱanȱactualȱdisseminationȱofȱeitherȱcopiesȱorȱphonorecords”ȱinȱsupportȱ
ofȱtheirȱconclusionȱthatȱtheȱstatuteȱdoesȱnotȱcoverȱoffersȱofȱaccess.162ȱȱForȱexample,ȱtheȱtreatiseȱwasȱ
theȱsoleȱauthorityȱcitedȱbyȱtheȱEighthȱCircuitȱinȱNationalȱCarȱRentalȱSystem,ȱInc.ȱv.ȱComputerȱ
AssociatesȱInternational,ȱInc.,ȱinȱsupportȱofȱitsȱstatementȱthatȱSectionȱ106(3)ȱrequiresȱanȱactualȱ
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ȱSeeȱSydnorȱInitialȱCommentsȱatȱ48ȱ(“Thatȱbelatedȱandȱhumbleȱoriginȱshowsȱthatȱthisȱsentenceȱwasȱaȱminorȱ
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clarificationȱandȱforeclosesȱseriousȱclaimsȱthatȱthisȱsentenceȱcouldȱhaveȱbeenȱintendedȱtoȱretractȱaȱpublicationȱright.”).ȱ
ȱAsȱProfessorsȱMenellȱandȱNimmerȱnote,ȱtheȱlegislativeȱhistoryȱofȱtheȱSoundȱRecordingȱAmendmentsȱActȱofȱ1971ȱ
(“SRAA”)ȱmayȱprovideȱfurtherȱindicationȱthatȱCongressȱintendedȱtheȱexclusiveȱrightȱofȱdistributionȱtoȱcoverȱoffersȱtoȱ
distribute.ȱȱTheȱSRRAȱwasȱpassedȱshortlyȱbeforeȱtheȱconclusionȱofȱtheȱConventionȱforȱtheȱProtectionȱofȱProducersȱofȱ
PhonogramsȱAgainstȱUnauthorizedȱDuplicationȱofȱtheirȱPhonograms,ȱOct.ȱ29,ȱ1971,ȱ25ȱU.S.T.ȱ309ȱ(“GenevaȱPhonogramȱ
Convention”).ȱȱTheȱSRRAȱamendedȱSectionȱ1ȱofȱtheȱCopyrightȱActȱofȱ1909ȱtoȱaddȱaȱnewȱexclusiveȱrightȱtoȱ“reproduceȱ
andȱdistributeȱtoȱtheȱpublicȱbyȱsaleȱorȱotherȱtransferȱofȱownership,ȱorȱbyȱrental,ȱlease,ȱorȱlending,ȱreproductionsȱofȱtheȱ
copyrightedȱworkȱifȱitȱbeȱaȱsoundȱrecording.”ȱȱActȱofȱOct.ȱ15,ȱ1971,ȱPub.ȱL.ȱNo.ȱ92Ȭ140,ȱ§ȱ1(a),ȱ85ȱStatȱ391.ȱȱSaveȱforȱtheȱ
explicitȱreferenceȱtoȱsoundȱrecordings,ȱthisȱtextȱisȱnearlyȱidenticalȱtoȱthatȱofȱSectionȱ106(3)ȱofȱtheȱcurrentȱCopyrightȱAct.ȱȱ
TheȱlegislativeȱhistoryȱindicatesȱthatȱtheȱlanguageȱultimatelyȱenactedȱinȱtheȱSRRAȱwasȱintendedȱtoȱcorrespondȱtoȱtheȱ
textȱandȱpurposeȱofȱtheȱGenevaȱPhonogramȱConvention,ȱwhichȱdefinesȱ“distributionȱtoȱtheȱpublic”ȱasȱ“anyȱactȱbyȱ
whichȱduplicatesȱofȱaȱphonogramȱareȱoffered,ȱdirectlyȱorȱindirectly,ȱtoȱtheȱgeneralȱpublicȱorȱanyȱsectionȱthereof.”ȱȱ
GenevaȱPhonogramȱConventionȱart.ȱ1(d);ȱseeȱMenell,ȱsupraȱnoteȱ124,ȱatȱ250–51,ȱ259–60;ȱ2ȱNIMMERȱONȱCOPYRIGHT,ȱsupraȱ
noteȱ101,ȱ§ȱ8.11[B][4][b].ȱȱThus,ȱbothȱtheȱSRRAȱandȱtheȱnearlyȱidenticalȱlanguageȱofȱSectionȱ106(3)ȱofȱtheȱcurrentȱActȱ
shouldȱbeȱconstruedȱtoȱcoverȱoffersȱtoȱdistribute.ȱ
161

ȱSeeȱe.g.,ȱShannon’sȱRainbowȱLLCȱv.ȱSupernovaȱMedia,ȱInc.,ȱNo.ȱ2:08ȬCVȬ880ȱTS,ȱ2011ȱWLȱ320905,ȱ*4ȱn.34ȱ(D.ȱUtahȱJan.ȱ31,ȱ
2011)ȱ(citingȱ2ȱMELVILLEȱB.ȱNIMMERȱ&ȱDAVIDȱNIMMER,ȱNIMMERȱONȱCOPYRIGHTȱ§ȱ8.11[A]ȱ(2007));ȱHowell,ȱ554ȱF.ȱSupp.ȱ2dȱatȱ
981ȱ(same);ȱLeadbetter,ȱ2007ȱWLȱ1217705,ȱatȱ*3ȱ(citingȱ2ȱMELVILLEȱB.ȱNIMMERȱ&ȱDAVIDȱNIMMER,ȱNIMMERȱONȱCOPYRIGHTȱ§ȱ
8.11[A]ȱ(2005);ȱPerfectȱ10ȱv.ȱGoogle,ȱInc.,ȱ416ȱF.ȱSupp.ȱ2dȱ828,ȱ841,ȱ844ȱ(C.D.ȱCal.ȱ2006)ȱ(same).ȱ
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distributionȱofȱcopies.163ȱȱSeveralȱcourtsȱhaveȱinȱturnȱreliedȱonȱNationalȱCarȱRentalȱforȱtheȱ
propositionȱthatȱSectionȱ106(3)ȱdoesȱnotȱprovideȱaȱmakingȱavailableȱright.164ȱȱȱ
AfterȱreviewingȱProfessorȱMenell’sȱlegislativeȱhistoryȱscholarship,ȱhowever,ȱProfessorȱ
NimmerȱremovedȱtheȱstatementȱfromȱtheȱtreatiseȱandȱinvitedȱProfessorȱMenellȱtoȱcoȬauthorȱaȱ
revisedȱsectionȱonȱtheȱoriginsȱandȱscopeȱofȱtheȱdistributionȱright.165ȱȱBasedȱinȱpartȱonȱtheȱnewlyȱ
examinedȱlegislativeȱhistory,ȱtheȱcurrentȱeditionȱconcludesȱthatȱ“[n]oȱconsummatedȱactȱofȱactualȱ
distributionȱneedȱbeȱdemonstratedȱinȱorderȱtoȱimplicateȱtheȱcopyrightȱownerȇsȱdistributionȱright,”ȱ
andȱthatȱ“theȱactȱofȱmakingȱavailableȱsoundȱrecordingsȱforȱdownloadingȱbyȱtheȱpublicȱthroughȱ
fileȬsharingȱnetworksȱsufficesȱtoȱshowȱactionableȱcopyrightȱinfringement.”166ȱȱMoreover,ȱtheȱ
currentȱeditionȱclarifiesȱthatȱitsȱearlierȱ“offhandȱstatement”ȱregardingȱ“actualȱdissemination”ȱwasȱ
merelyȱintendedȱtoȱcontrastȱtheȱconceptȱofȱdistributionȱwithȱthatȱofȱperformance.167ȱ
TheȱfirstȱcourtȱofȱappealsȱcaseȱtoȱinterpretȱSectionȱ106(3)ȱfollowingȱtheȱpublicationȱofȱtheȱ
revisionȱwasȱtheȱTenthȱCircuit’sȱDiverseyȱdecisionȱnotedȱabove.ȱȱTheȱcourtȱcitedȱbothȱProfessorȱ
Menell’sȱresearchȱandȱtheȱupdatedȱtreatiseȱinȱsupportȱofȱitsȱconclusionȱthat,ȱatȱleastȱinȱtheȱlibraryȱ
ȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱ
ȱSeeȱ991ȱF.2dȱ426,ȱ434ȱ(8thȱCir.ȱ1993).ȱȱAsȱseveralȱcommentersȱnoted,ȱhowever,ȱrelianceȱonȱNationalȱCarȱRentalȱisȱ
misplacedȱinȱcopyrightȱdistributionȱcasesȱinvolvingȱ“makingȱavailable”ȱactivity.ȱȱSee,ȱe.g.,ȱMPAA–RIAAȱJointȱInitialȱ
Commentsȱatȱ13–15;ȱSIIAȱInitialȱCommentsȱatȱ14,ȱ26;ȱTr.ȱatȱ206:6–207:11ȱ(KeithȱKupferschmid,ȱSIIA).ȱȱThatȱcaseȱinvolvedȱ
aȱsoftwareȱlicenseȱpermittingȱNationalȱCarȱRentalȱandȱitsȱvendorȱtoȱuseȱcomputerȱprogramsȱ“solelyȱ‘toȱprocessȱdataȱofȱ
[National]ȱandȱinȱnoȱeventȱforȱtheȱprocessingȱofȱdataȱ.ȱ.ȱ.ȱofȱanyȱthirdȱparty.’”ȱȱNat’lȱCarȱRental,ȱ991ȱF.2dȱatȱ428ȱ(omissionȱ
inȱoriginal)ȱ(citationsȱomitted).ȱȱTheȱownerȱofȱtheȱsoftwareȱallegedȱthatȱNationalȱbreachedȱtheȱlicenseȱbyȱ“usingȱtheȱ
programsȱtoȱprocessȱtheȱdataȱofȱthirdȱparties.”ȱȱId.ȱȱTheȱissueȱwasȱwhetherȱthatȱclaimȱwasȱpreemptedȱbyȱtheȱCopyrightȱ
Act.ȱȱTheȱcourtȱheldȱthatȱitȱwasȱnot,ȱholdingȱthatȱtheȱpleadingsȱcouldȱnotȱbeȱreadȱtoȱallegeȱaȱdistributionȱunderȱSectionȱ
106(3)ȱbecauseȱtheyȱ“didȱnotȱallegeȱuseȱby”ȱtheȱthirdȱparties,ȱbutȱonlyȱthatȱNationalȱandȱitsȱvendorȱhadȱusedȱtheȱ
programsȱ“‘forȱtheȱbenefitȱof‘”ȱthoseȱparties.ȱȱId.ȱatȱ430.ȱȱThereȱwasȱnoȱallegationȱthatȱNationalȱhadȱofferedȱtoȱdistributeȱ
copies,ȱandȱthereforeȱtheȱavailabilityȱofȱsuchȱaȱclaimȱwasȱnotȱbeforeȱtheȱcourt.ȱȱSeeȱCarson,ȱsupraȱnoteȱ40,ȱatȱ154ȱ
(“Nothingȱresemblingȱaȱdistribution—orȱaȱmakingȱavailable—tookȱplaceȱinȱtheȱNationalȱCarȱRentalȱcase.”).ȱ
163
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ȱSee,ȱe.g.,ȱThomas,ȱ579ȱF.ȱSupp.ȱ2dȱatȱ1225ȱ(“NationalȱCarȱRental,ȱnotȱHotaling,ȱisȱbindingȱuponȱthisȱCourt.”);ȱHowell,ȱ554ȱ
F.ȱSupp.ȱ2dȱatȱ981ȱ(“Theȱgeneralȱrule,ȱsupportedȱbyȱtheȱgreatȱweightȱofȱauthority,ȱisȱthatȱ‘infringementȱofȱ[theȱ
distributionȱright]ȱrequiresȱanȱactualȱdisseminationȱofȱeitherȱcopiesȱorȱphonorecords.’”)ȱ(alterationȱinȱoriginal)ȱ(quotingȱ
Nat’lȱCarȱRental,ȱ991ȱF.2dȱatȱ434);ȱLondonȬSireȱRecords,ȱ542ȱF.ȱSupp.ȱ2dȱatȱ167ȱ(citingȱNat’lȱCarȱRentalȱtoȱillustrateȱtheȱsplitȱ
amongȱcourtsȱoverȱtheȱvalidȱreadingȱofȱSectionȱ106(3));ȱInȱreȱNapster,ȱInc.ȱCopyrightȱLitig.,ȱ377ȱF.ȱSupp.ȱ2dȱatȱ802ȱ(“[A]ȱ
numberȱofȱcourts,ȱincludingȱtheȱEighthȱCircuit,ȱhaveȱheldȱthatȱ‘infringementȱofȱtheȱdistributionȱrightȱrequiresȱanȱactualȱ
disseminationȱofȱeitherȱcopiesȱorȱphonorecords.’”)ȱ(quotingȱNat’lȱCarȱRental,ȱ991ȱF.2dȱatȱ434).ȱ
164

165ȱSeeȱTheȱScopeȱofȱCopyrightȱProtection,ȱsupraȱnoteȱ95,ȱatȱ114ȱ(statementȱofȱDavidȱNimmer,ȱProfessorȱfromȱPractice,ȱ
UCLAȱSch.ȱofȱLaw,ȱOfȱCounsel,ȱIrellȱ&ȱManella,ȱLLP,ȱLosȱAngeles)ȱ(“[ProfessorȱMenell’s]ȱfindingsȱwereȱsoȱimportantȱ
thatȱIȱinvitedȱhimȱtoȱcoȬauthorȱtheȱnextȱtreatiseȱrevision,ȱinȱorderȱtoȱincludeȱtheȱcomprehensiveȱanalysisȱofȱtheȱproperȱ
interpretationȱofȱcopyrightȱlaw’sȱdistributionȱright,ȱasȱsetȱforthȱinȱthatȱlandmarkȱarticle.”).ȱ

ȱ2ȱNIMMERȱONȱCOPYRIGHT,ȱsupraȱnoteȱ101,ȱ§ȱ8.11[B][4][d],ȱ[D][4][c];ȱseeȱalsoȱTheȱScopeȱofȱCopyrightȱProtection,ȱsupraȱnoteȱ
95,ȱatȱ2ȱ(statementȱofȱRep.ȱHowardȱCoble,ȱChairman,ȱSubcomm.ȱonȱCourts,ȱIntellectualȱProp.,ȱ&ȱtheȱInternet)ȱ(“Iȱamȱ
pleasedȱtoȱlearnȱthatȱoneȱofȱourȱwitnesses,ȱMr.ȱNimmer,ȱhasȱupdatedȱhisȱcopyrightȱtreatiseȱandȱmadeȱitȱperfectlyȱclearȱ
thatȱmakingȱavailableȱcopyrightedȱworksȱforȱothersȱisȱinfringement.”).ȱ
166

ȱ2ȱNIMMERȱONȱCOPYRIGHT,ȱsupraȱnoteȱ101,ȱ§ȱ8.11[C][1][a]ȱ&ȱn.116ȱ(notingȱthatȱ“actualȱdissemination”ȱlanguageȱ“simplyȱ
statedȱthatȱthereȱisȱnoȱviolationȱofȱtheȱdistributionȱrightȱwhenȱtheȱsubstanceȱofȱtheȱcopyrightedȱworkȱhasȱbeenȱintangiblyȱ
dispersed,ȱviaȱperformance;ȱtoȱviolateȱtheȱdistributionȱright,ȱinstead,ȱtangibleȱcopiesȱmustȱbeȱatȱissue”).ȱ
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lendingȱcontext,ȱmakingȱaȱworkȱavailableȱtoȱtheȱpublicȱisȱsufficientȱtoȱimplicateȱtheȱdistributionȱ
right.168ȱ
*ȱ*ȱ*ȱ
ȱ
Inȱlightȱofȱallȱofȱtheȱforegoingȱevidence,ȱtheȱCopyrightȱOfficeȱconcludesȱthatȱaȱpersonȱwhoȱ
hasȱ“completedȱallȱtheȱstepsȱnecessaryȱforȱdistributionȱtoȱtheȱpublic,”169ȱsuchȱthatȱmembersȱofȱtheȱ
publicȱmayȱaccessȱdownloadableȱcopiesȱofȱaȱworkȱonȱdemand,ȱhasȱengagedȱinȱaȱ“distribution”ȱ
withinȱtheȱmeaningȱofȱSectionȱ106(3).ȱȱTheȱtextȱandȱlegislativeȱhistoryȱofȱtheȱActȱindicateȱthatȱ
Congressȱintendedȱtoȱaffordȱcopyrightȱownersȱtheȱexclusiveȱrightȱtoȱcontrolȱnotȱonlyȱtheȱactualȱ
disseminationȱofȱcopiesȱofȱtheirȱworks,ȱbutȱalsoȱtheȱmakingȱavailableȱofȱcopiesȱtoȱtheȱpublic.ȱȱOurȱ
conclusionȱinȱthisȱregardȱisȱfurtherȱsupportedȱbyȱtheȱneed,ȱdiscussedȱbelow,ȱtoȱconstrueȱtheȱ
statuteȱconsistentlyȱwithȱourȱinternationalȱobligationsȱwhereȱfairlyȱpossible.170ȱ
2. RightȱofȱPublicȱPerformanceȱ
[T]he owner of copyright under this title has the exclusive rights to do and to
authorize any of the following:
....
(4) in the case of literary, musical, dramatic, and choreographic works,c.
In the
pantomimes, and motion pictures and other audiovisual works,
pto,perform
u
9
o
r
copyrighted work publicly;
wG
, 201

o
1
. Zill March 1
v
.
c
, In ed on
T
H
V
(6) in the case ofin
sound recordings,
htoivperform the copyrighted work publicly by
c
r
d
a
e
t
means c
ofia digital audio
7
558transmission.
3
7
1
No.
17 U.S.C. § 106(4), (6)
....

ȱ
ȱ
Inȱadditionȱtoȱdigitalȱdownloads,ȱtheȱWIPOȱInternetȱTreatiesȱsoughtȱtoȱaddressȱotherȱactsȱ
ofȱmakingȱcopyrightedȱworksȱavailableȱonline,ȱincludingȱtheȱstreamingȱofȱcopyrightedȱcontent.171ȱȱ
ȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱ
ȱDiversey,ȱ738ȱF.3dȱatȱ1202ȱ&ȱn.7.ȱ

168

ȱHotaling,ȱ118ȱF.3dȱatȱ203.ȱ

169

ȱSeeȱPartȱIII.C.2,ȱinfra.ȱȱAsȱoneȱcommenterȱnoted,ȱ“Itȱwouldȱbeȱawkward,ȱtoȱsayȱtheȱleast,ȱwereȱcrabbedȱjudicialȱ
interpretationsȱofȱtheȱscopeȱofȱtheȱrightȱofȱ.ȱ.ȱ.ȱdistribution[]ȱtoȱresultȱinȱincompleteȱcomplianceȱwithȱtheȱinternationalȱ
normsȱtheȱU.S.ȱpurportsȱnotȱonlyȱtoȱrespectȱbutȱevenȱtoȱdemandȱthatȱotherȱnationsȱenforce.”ȱȱGinsburgȱInitialȱ
Commentsȱatȱ7.ȱ
170

ȱForȱpurposesȱofȱtheȱpresentȱanalysis,ȱweȱdefineȱstreamingȱtoȱincludeȱtwoȱtypesȱofȱtransmissions:ȱ(i)ȱrealȬtimeȱ
multicastȱstreaming,ȱwhereȱaȱserverȱsendsȱoutȱoneȱstreamȱtoȱallȱusersȱsimultaneouslyȱinȱaȱmannerȱsimilarȱtoȱtraditionalȱ
aerialȱbroadcastingȱ(oftenȱusedȱforȱsimultaneousȱInternetȱtransmissionȱbyȱterrestrialȱradioȱstations);ȱandȱ(2)ȱunicastȱ
streaming,ȱwhereȱaȱsessionȬbasedȱoneȬtoȬoneȱconnectionȱisȱestablishedȱbetweenȱaȱcustomerȱandȱtheȱserverȱthatȱisȱusedȱ
toȱtransmitȱaȱvideoȱorȱsoundȱrecordingȱoverȱtheȱInternetȱinȱresponseȱtoȱanȱindividualȱuser’sȱrequest.ȱȱSeeȱDanielȱ
Brenner,ȱ“GentlyȱDownȱtheȱStream”:ȱWhenȱisȱanȱOnlineȱPerformanceȱPublicȱUnderȱCopyright?,ȱ28ȱBERKELEYȱTECH.ȱL.J.ȱ1167,ȱ
1175–77ȱ(2013).ȱȱȱȱ
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Asȱnotedȱabove,ȱactsȱofȱInternetȱstreamingȱprimarilyȱimplicateȱtheȱrightȱofȱpublicȱperformance,ȱ
sinceȱsuchȱtransmissionsȱoftenȱdoȱnotȱresultȱinȱtheȱcreationȱofȱaȱpermanentȱfileȱonȱtheȱuser’sȱ
computerȱ(andȱthusȱmayȱnotȱbeȱcompletelyȱcoveredȱbyȱtheȱreproductionȱorȱdistributionȱrights).ȱȱȱ
UnderȱSectionȱ101ȱofȱtheȱCopyrightȱAct,ȱtoȱ“perform”ȱaȱworkȱmeansȱ“toȱrecite,ȱrender,ȱ
play,ȱdance,ȱorȱactȱit,ȱeitherȱdirectlyȱorȱbyȱmeansȱofȱanyȱdeviceȱorȱprocessȱor,ȱinȱtheȱcaseȱofȱaȱ
motionȱpictureȱorȱotherȱaudiovisualȱwork,ȱtoȱshowȱitsȱimagesȱinȱanyȱsequenceȱorȱtoȱmakeȱtheȱ
soundsȱaccompanyingȱitȱaudible.”172ȱȱTheȱdefinitionȱofȱwhatȱconstitutesȱaȱ“public”ȱperformanceȱ
encompassesȱtwoȱtypesȱofȱactivities:ȱȱperformancesȱorȱdisplaysȱthatȱoccurȱinȱaȱpublicȱsettingȱorȱ
beforeȱaȱpublicȱgroup,173ȱandȱperformancesȱorȱdisplaysȱthatȱoccurȱviaȱaȱ“deviceȱorȱprocess”ȱthatȱ
transmitsȱtheȱperformanceȱtoȱtheȱpublicȱorȱtoȱaȱpublicȱplace.ȱȱTheȱlatterȱcategoryȱisȱdefinedȱbyȱ
Sectionȱ101’sȱ“TransmitȱClause”:ȱ
Toȱperformȱorȱdisplayȱaȱworkȱ‘publicly’ȱmeans—ȱ
ȱ.ȱ.ȱ.ȱ.ȱȱ
(2)ȱtoȱtransmitȱorȱotherwiseȱcommunicateȱaȱperformanceȱorȱdisplayȱofȱtheȱworkȱ
.ȱ.ȱ.ȱtoȱtheȱpublic,ȱbyȱmeansȱofȱanyȱdeviceȱorȱprocess,ȱwhetherȱtheȱmembersȱofȱtheȱ
publicȱcapableȱofȱreceivingȱtheȱperformanceȱorȱdisplayȱreceiveȱitȱinȱtheȱsameȱ
.
placeȱorȱinȱseparateȱplacesȱandȱatȱtheȱsameȱtimeȱorȱatȱdifferentȱtimes.
, Inc 174ȱȱ
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Asȱdiscussed,ȱmostȱauthoritiesȱinterpretȱtheȱmakingȱavailableȱrightȱunderȱtheȱTreatiesȱtoȱ
illow rch 11,
Z
.
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coverȱtheȱofferingȱofȱaccessȱtoȱaȱworkȱtoȱtheȱpublicȱonȬdemand.
Inc. d on Ma ȱȱThus,ȱforȱpurposesȱofȱ
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evaluatingȱU.S.ȱimplementationȱwithȱrespectȱtoȱstreaming,ȱtheȱkeyȱconsiderationsȱareȱwhetherȱtheȱ
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TransmitȱClauseȱencompassesȱ(1)ȱoffersȱtoȱstream,ȱratherȱthanȱjustȱcompletedȱtransmissions,ȱandȱ
5587
3
7
(2)ȱonȬdemandȱcommunications—i.e.,ȱthoseȱthatȱindividualȱmembersȱofȱtheȱpublicȱcanȱreceiveȱatȱaȱ
o. 1
N
timeȱandȱplaceȱofȱtheirȱchoosing.ȱȱTheȱfirstȱissueȱhasȱnotȱbeenȱsquarelyȱresolvedȱbyȱcourts,ȱbutȱtheȱ
175

Officeȱconcludesȱthatȱtheȱstatuteȱisȱproperlyȱconstruedȱtoȱreachȱsuchȱoffers.ȱȱAsȱtoȱtheȱsecondȱ
issue,ȱtheȱSupremeȱCourtȱhasȱconfirmedȱthatȱtheȱTransmitȱClauseȱdoesȱinȱfactȱreachȱperformancesȱ
communicatedȱinȱindividualizedȱstreams.ȱ
a. OffersȱtoȱStreamȱ
ThroughȱtheȱTransmitȱClause,ȱCongressȱintendedȱtoȱfocusȱonȱtheȱactȱofȱengagingȱinȱpublicȱ
performanceȱorȱpublicȱdisplay,ȱwithoutȱregardȱtoȱwhetherȱorȱnotȱtheȱpublicȱactuallyȱreceivedȱtheȱ
performanceȱorȱdisplay.ȱȱToȱ“transmit”ȱaȱperformanceȱorȱdisplayȱisȱdefinedȱtoȱmeanȱ“toȱ
ȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱ
ȱ17ȱU.S.C.ȱ§ȱ101.ȱ

172

ȱId.ȱ(“Toȱperformȱorȱdisplayȱaȱworkȱ‘publicly’ȱmeans—(1)ȱtoȱperformȱorȱdisplayȱitȱatȱaȱplaceȱopenȱtoȱtheȱpublicȱorȱatȱ
anyȱplaceȱwhereȱaȱsubstantialȱnumberȱofȱpersonsȱoutsideȱofȱaȱnormalȱcircleȱofȱaȱfamilyȱandȱitsȱsocialȱacquaintancesȱisȱ
gatheredȱ.ȱ.ȱ.ȱ.”).ȱ
173

ȱId.ȱ

174

ȱSeeȱsupraȱnotesȱ57–59ȱandȱaccompanyingȱtext.ȱȱ

175
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communicateȱitȱbyȱanyȱdeviceȱorȱprocessȱwherebyȱimagesȱorȱsoundsȱareȱreceivedȱbeyondȱtheȱ
placeȱfromȱwhichȱtheyȱareȱsent.”176ȱȱTheȱHouseȱreportȱaccompanyingȱtheȱ1976ȱActȱmakesȱclearȱ
thatȱCongressȱintendedȱthatȱdefinitionȱtoȱturnȱonȱtheȱaccessibilityȱofȱaȱperformanceȱorȱdisplayȱtoȱ
theȱpublic,ȱnotȱonȱitsȱactualȱreceiptȱbyȱanyȱindividual:ȱ
Eachȱandȱeveryȱmethodȱbyȱwhichȱtheȱimagesȱorȱsoundsȱcomprisingȱaȱ
performanceȱorȱdisplayȱareȱpickedȱupȱandȱconveyedȱisȱaȱ‘transmission,’ȱandȱifȱtheȱ
transmissionȱreachesȱtheȱpublicȱinȱmyȱ[sic]ȱform,ȱtheȱcaseȱcomesȱwithinȱtheȱscopeȱ
ofȱclausesȱ(4)ȱorȱ(5)ȱofȱsectionȱ106.ȱȱ
Underȱtheȱbill,ȱasȱunderȱtheȱpresentȱlaw,ȱaȱperformanceȱmadeȱavailableȱbyȱ
transmissionȱtoȱtheȱpublicȱatȱlargeȱisȱ‘public’ȱevenȱthoughȱtheȱrecipientsȱareȱnotȱ
gatheredȱinȱaȱsingleȱplace,ȱandȱevenȱifȱthereȱisȱnoȱproofȱthatȱanyȱofȱtheȱpotentialȱ
recipientsȱwasȱoperatingȱhisȱreceivingȱapparatusȱatȱtheȱtimeȱofȱtheȱ
transmission.177ȱ
TheȱreportȱalsoȱnotesȱthatȱCongressȱintendedȱtoȱgiveȱtheȱstatuteȱsufficientȱflexibilityȱtoȱ
accommodateȱchangesȱinȱtechnology:ȱȱ“Theȱdefinitionȱofȱ‘transmit’ȱ.ȱ.ȱ.ȱisȱbroadȱenoughȱtoȱincludeȱ
allȱconceivableȱformsȱandȱcombinationsȱofȱwiredȱorȱwirelessȱcommunicationsȱmedia,ȱincludingȱ
butȱbyȱnoȱmeansȱlimitedȱtoȱradioȱandȱtelevisionȱbroadcastingȱasȱweȱknowȱthem.”178ȱ
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,
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ȱ
Outsideȱtheȱstreamingȱcontext,ȱcourtsȱhaveȱlookedȱtoȱthisȱlegislativeȱhistoryȱtoȱconcludeȱ
0
G
2
w
,
o
1
thatȱinfringementȱofȱtheȱpublicȱperformanceȱrightȱdoesȱnotȱrequireȱaȱshowingȱthatȱanyȱusersȱ
. Zill March 1
v
.
c
actuallyȱreceivedȱtheȱtransmittedȱperformances.ȱȱForȱexample,ȱinȱaȱcaseȱinvolvingȱretransmissionȱ
T, In ived on
H
V
n
h
ofȱbroadcastȱsignals,ȱtheȱDistrictȱofȱMaineȱnotedȱthatȱ“forȱpurposesȱofȱdemonstratingȱtransmissionȱ
ted i 587 arc
i
c
‘toȱtheȱpublic,’ȱ[aȱplaintiff]ȱneedȱnotȱproveȱthatȱaȱsubstantialȱnumberȱofȱpeopleȱactuallyȱviewedȱ
5
17-3ȱȱInstead,ȱtheȱplaintiffȱneededȱtoȱproveȱthatȱ“despiteȱrestrictionsȱ
.
o
theȱchallengedȱtransmission.”
N
179

imposedȱbyȱ[theȱdefendant]ȱonȱviewership,ȱtheȱchallengedȱtransmissionȱwasȱcapableȱofȱbeingȱ
viewedȱbyȱaȱsubstantialȱnumberȱofȱpeople.”180ȱȱLikewise,ȱinȱaȱcaseȱinvolvingȱaȱvideoȱsystemȱ
designedȱtoȱtransmitȱfilmsȱfromȱaȱcentralȱbankȱofȱvideoȱcassetteȱplayersȱtoȱpotentialȱviewers’ȱhotelȱ
rooms,ȱtheȱNorthernȱDistrictȱofȱCaliforniaȱdeterminedȱthatȱ“whetherȱtheȱnumberȱofȱhotelȱguestsȱ
viewingȱanȱOnȱCommandȱtransmissionȱisȱoneȱorȱoneȱhundredȱ.ȱ.ȱ.ȱtheȱtransmissionȱisȱstillȱaȱpublicȱ
performanceȱsinceȱitȱgoesȱtoȱmembersȱofȱtheȱpublic.”181ȱȱȱ
ȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱ
ȱ17ȱU.S.C.ȱ§ȱ101.ȱ

176

ȱH.R.ȱREP.ȱNO.ȱ94Ȭ1476,ȱatȱ64–65;ȱseeȱalsoȱH.R.ȱREP.ȱNO.ȱ90Ȭ83,ȱatȱ29ȱ(1967)ȱ(“[A]ȱperformanceȱmadeȱavailableȱbyȱ
transmissionȱtoȱtheȱpublicȱatȱlargeȱisȱ‘public’ȱ.ȱ.ȱ.ȱwhereȱtheȱtransmissionȱisȱcapableȱofȱreachingȱdifferentȱrecipientsȱatȱ
differentȱtimes,ȱasȱinȱtheȱcaseȱofȱsoundsȱorȱimagesȱstoredȱinȱanȱinformationȱsystemȱandȱcapableȱofȱbeingȱperformedȱorȱ
displayedȱatȱtheȱinitiativeȱofȱindividualȱmembersȱofȱtheȱpublic.”).ȱ
177

ȱH.R.ȱREP.ȱNO.ȱ94Ȭ1476,ȱatȱ64.ȱ

178

ȱCmty.ȱBroad.ȱServ.ȱv.ȱTimeȱWarnerȱCable,ȱLLC,ȱNo.ȱ07Ȭ139ȬBȬW,ȱ2008ȱWLȱ3200661,ȱatȱ*9ȱ(D.ȱMe.ȱAug.ȱ7,ȱ2008).ȱ

179

ȱId.ȱatȱ*10ȱ(emphasisȱadded).ȱ

180

ȱOnȱCommandȱVideoȱCorp.ȱv.ȱColumbiaȱPicturesȱIndus.,ȱ777ȱF.ȱSupp.ȱ787,ȱ790ȱ(N.D.ȱCal.ȱ1991).ȱȱ
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Ofȱcourse,ȱonȬdemandȱstreamingȱdiffersȱfromȱtraditionalȱbroadcastingȱandȱcableȱsystemsȱ
inȱthatȱtheȱlatterȱtypicallyȱ“transmit[]ȱconstantly,”ȱandȱtheȱ“signals,ȱinȱaȱsense,ȱlurk[]ȱbehindȱtheȱ
screen,ȱreadyȱtoȱemergeȱwhenȱtheȱsubscriberȱturn[s]ȱtheȱknob.”182ȱȱInȱaȱstreamingȱservice,ȱbyȱ
contrast,ȱtheȱcontentȱisȱavailableȱtoȱusers,ȱbutȱaȱtransmissionȱbeginsȱonlyȱafterȱaȱuserȱselectsȱtheȱ
desiredȱworkȱthroughȱanȱonlineȱinterface.ȱȱFewȱcourtsȱhaveȱaddressedȱwhetherȱtheȱofferingȱofȱ
worksȱforȱstreamingȱisȱenoughȱtoȱimplicateȱtheȱpublicȱperformanceȱrightȱabsentȱsuchȱaȱ
transmission.ȱȱSomeȱcourtsȱhaveȱavoidedȱresolutionȱofȱtheȱissueȱbyȱallowingȱplaintiffsȱtoȱestablishȱ
claimsȱbasedȱonȱevidenceȱotherȱthanȱdirectȱevidenceȱofȱstreamingȱtoȱthirdȱparties.ȱȱForȱexample,ȱinȱ
CapitolȱRecords,ȱInc.ȱv.ȱMP3tunes,ȱLLC,ȱtheȱcourtȱnotedȱthatȱ“theȱjuryȱheardȱevidenceȱfromȱwhichȱitȱ
couldȱinferȱthatȱSideload.com’sȱfeatures,ȱincludingȱtheȱplaybackȱfeature,ȱencouragedȱnewȱusersȱtoȱ
signȱupȱatȱMP3tunes.com,”ȱandȱthusȱ“theȱjuryȱcouldȱconcludeȱreasonablyȱthatȱpotentialȱusersȱhadȱ
likelyȱtakenȱadvantageȱofȱthisȱfeature.”183ȱȱSimilarly,ȱinȱChinaȱCentralȱTelevisionȱv.ȱCreateȱNewȱ
Technologyȱ(HK)ȱLtd.,ȱtheȱcourtȱheldȱthatȱplaintiffsȱwereȱlikelyȱtoȱsucceedȱonȱaȱpublicȱperformanceȱ
claimȱbasedȱonȱevidenceȱthatȱtheȱplaintiffsȱandȱtheirȱinvestigatorsȱobservedȱandȱrecordedȱportionsȱ
ofȱcopyrightedȱtelevisionȱepisodesȱstreamedȱthroughȱtheȱdefendant’sȱpeerȬtoȬpeerȱstreamingȱ
service.184ȱȱMeanwhile,ȱtheȱSeventhȱCircuitȱhasȱdiscussedȱtheȱissueȱwithoutȱdecidingȱit,ȱobservingȱ
thatȱaȱconstructionȱthatȱcoversȱoffersȱwouldȱbeȱ“betterȱatȱgivingȱmeaningȱtoȱ‘public’ȱinȱpublicȱ
performanceȱbutȱworseȱatȱgivingȱmeaningȱtoȱ‘performance.’”185ȱȱȱ
Whileȱacknowledgingȱtheȱlackȱofȱdirectȱjudicialȱauthority,ȱtheȱOfficeȱconcludesȱthatȱ
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readingȱtheȱstatutoryȱprovisionsȱinȱlightȱofȱtheȱpurposesȱarticulatedȱbyȱCongressȱindicatesȱthatȱtheȱ
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publicȱperformanceȱrightȱencompassesȱoffersȱtoȱstream.
. Zill 186ȱȱToȱbeginȱwith,ȱexcludingȱsuchȱoffersȱ
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wouldȱrequireȱreadingȱtheȱtextȱinȱaȱmannerȱthatȱisȱinconsistentȱwithȱCongress’sȱclearȱintentionȱtoȱ
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makeȱaȱperformance’sȱaccessibility,ȱnotȱitsȱactualȱreceipt,ȱtheȱdeterminingȱfactorȱunderȱtheȱ
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TransmitȱClause.ȱȱAsȱoneȱcommenterȱobserved,ȱifȱtheȱphraseȱ“transmitȱ.ȱ.ȱ.ȱtoȱtheȱpublic”ȱisȱtoȱbeȱ
355
7
1
readȱliterally,ȱ“itȱwouldȱfollowȱthereȱisȱnoȱtransmissionȱtoȱ‘theȱpublic’ȱifȱtheȱserviceȱdoesȱnotȱinȱ
No.
factȱcommunicateȱtheȱperformanceȱofȱtheȱworkȱtoȱaȱsubstantialȱnumberȱofȱpeople.”187ȱȱIndeed,ȱ
ȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱ
ȱAm.ȱBroad.ȱCos.ȱv.ȱAereo,ȱInc.,ȱ134ȱS.ȱCt.ȱ2498,ȱ2507ȱ(2014)ȱ(“AereoȱIII”).ȱ

182

ȱCapitolȱRecords,ȱInc.ȱv.ȱMP3tunes,ȱLLC,ȱ48ȱF.ȱSupp.ȱ3dȱ703,ȱ719–20ȱ(S.D.N.Y.ȱ2014)ȱ(“MP3tunes”).ȱ

183

ȱNo.ȱCVȱ15Ȭ01869ȱMMMȱ(MRWx),ȱ2015ȱWLȱ3649187ȱ(C.D.ȱCal.ȱJuneȱ11,ȱ2015).ȱ

184

ȱFlavaȱWorks,ȱInc.ȱv.ȱGunter,ȱ689ȱF.3dȱ754,ȱ761ȱ(7thȱCir.ȱ2012).ȱ

185

ȱCf.ȱAereoȱIII,ȱ134ȱS.ȱCt.ȱatȱ2504ȱ(“Consideredȱalone,ȱtheȱlanguageȱofȱtheȱActȱdoesȱnotȱclearlyȱindicateȱwhenȱanȱentityȱ
‘perform[s]’ȱ.ȱ.ȱ.ȱ.ȱButȱwhenȱreadȱinȱlightȱofȱitsȱpurpose,ȱtheȱActȱisȱunmistakable:ȱȱAnȱentityȱthatȱengagesȱinȱactivitiesȱlikeȱ
Aereo’sȱperforms.”).ȱ
186

ȱGinsburgȱAdditionalȱCommentsȱatȱ8.ȱȱAsȱProfessorȱGinsburgȱfurtherȱexplained:ȱ

187

[I]fȱperformancesȱofȱaȱworkȱareȱofferedȱtoȱtheȱpublic,ȱforȱexample,ȱonȱaȱpayȬperȬviewȱbasis,ȱtheȱ
characterizationȱofȱtheȱperformancesȱasȱ“toȱtheȱpublic”ȱshouldȱnotȱturnȱonȱhowȱmanyȱmembersȱofȱ
theȱpublicȱacceptȱtheȱofferȱandȱinȱfactȱrequestȱaȱtransmissionȱofȱtheȱperformance.ȱȱIfȱoneȱwereȱtoȱ
understandȱtheȱ[Aereo]ȱCourt’sȱstatementȱasȱmeaningȱactual,ȱratherȱthanȱoffered,ȱtransmissions,ȱ
thenȱtheȱ“public”ȱnatureȱofȱaȱperformanceȱcouldȱnotȱbeȱascertainedȱwithoutȱpostȬhocȱheadȬ
counting.ȱȱNotȱonlyȱdoesȱsuchȱanȱinterpretationȱintroduceȱuncertaintyȱforȱcopyrightȱownersȱandȱ
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“[t]heȱActȱ.ȱ.ȱ.ȱsuggestsȱthatȱ‘theȱpublic’ȱconsistsȱofȱaȱlargeȱgroupȱofȱpeopleȱoutsideȱofȱaȱfamilyȱandȱ
friends.”188ȱȱBut,ȱasȱshown,ȱ“whatȱmatters,ȱinȱdeterminingȱwhetherȱtheȱaudienceȱforȱaȱ
transmissionȱisȱ‘theȱpublic,’ȱisȱcapacityȱbyȱ‘membersȱofȱtheȱpublic’ȱtoȱreceiveȱtheȱtransmission,ȱnotȱ
actualȱreceipt.”189ȱȱ
Furthermore,ȱtheȱnarrowȱconstructionȱseemsȱinconsistentȱwithȱcongressionalȱintentȱgivenȱ
theȱfunctionalȱequivalencyȱbetweenȱtraditionalȱcommunicationsȱsystemsȱandȱonȬdemandȱ
streaming.ȱȱAlthoughȱtheȱlegislativeȱhistoryȱofȱtheȱTransmitȱClauseȱdescribesȱtheȱcoveredȱ
activitiesȱinȱtermsȱofȱactualȱtransmissionsȱ(unsurprisinglyȱgivenȱthenȬexistingȱtechnologies),ȱitȱ
stronglyȱsuggestsȱthatȱtheȱcriticalȱinquiryȱisȱwhetherȱtheȱperformanceȱorȱdisplayȱhasȱbeenȱmadeȱ
availableȱinȱsuchȱaȱmannerȱthatȱmembersȱofȱtheȱpublicȱneedȱonlyȱactivateȱaȱreceivingȱapparatusȱinȱ
orderȱtoȱaccessȱit:ȱȱ“[A]ȱperformanceȱmadeȱavailableȱbyȱtransmissionȱtoȱtheȱpublicȱatȱlargeȱisȱ
‘public’ȱevenȱthoughȱtheȱrecipientsȱareȱnotȱgatheredȱinȱaȱsingleȱplace,ȱandȱevenȱifȱthereȱisȱnoȱproofȱ
thatȱanyȱofȱtheȱpotentialȱrecipientsȱwasȱoperatingȱhisȱreceivingȱapparatusȱatȱtheȱtimeȱofȱtheȱ
transmission.”190ȱȱTheȱlackȱofȱanȱactualȱtransmissionȱinȱtheȱstreamingȱcontextȱwouldȱnotȱseemȱtoȱ
makeȱaȱsubstantiveȱdifferenceȱsince,ȱasȱtheȱSupremeȱCourtȱrecentlyȱrecognized,ȱtheȱdistinctionȱinȱ
deliveryȱmechanismsȱ“meansȱnothingȱtoȱtheȱ[streamingȱservice]ȱsubscriber.ȱȱItȱmeansȱnothingȱtoȱ
theȱbroadcaster”ȱorȱotherȱcopyrightȱowner.191ȱȱUnderȱbothȱcommunicationȱmethods,ȱallȱthatȱisȱ
requiredȱforȱanȱoffereeȱtoȱreceiveȱtheȱperformanceȱorȱdisplayȱisȱforȱherȱtoȱactivateȱtheȱrelevantȱ
receptionȱdevice.ȱȱInȱtheȱcaseȱofȱstreaming,ȱthatȱaction—“today’sȱ‘turnȱofȱtheȱknob’”—isȱasȱsimpleȱ
Inc.
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asȱ“aȱclickȱonȱaȱwebsite.”192ȱȱWeȱbelieveȱitȱunlikelyȱthatȱCongressȱwouldȱhaveȱintendedȱtoȱexcludeȱ
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technologiesȱexistingȱinȱ1976.193ȱ
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CaseȱlawȱinvolvingȱtheȱapplicationȱofȱtheȱpublicȱperformanceȱrightȱtoȱonȬdemandȱ

ȱ
streamingȱhasȱfocusedȱlargelyȱonȱtwoȱissuesȱtoȱdate.ȱȱFirst,ȱseveralȱcourtsȱhaveȱconsideredȱ
whetherȱstreamsȱdeliveredȱseparatelyȱtoȱindividualȱrecipientsȱcanȱqualifyȱasȱ“public”ȱ
performances.ȱȱUntilȱrecently,ȱconflictingȱlowerȱcourtȱdecisionsȱonȱthatȱissueȱwereȱinȱtensionȱwithȱ
theȱTreaties’ȱonȬdemandȱaccessȱrequirement,ȱbutȱtheȱSupremeȱCourt’sȱrecentȱdecisionȱinȱAmericanȱ
ȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱ
exploitersȱalike,ȱbutȱitȱpromotesȱtheȱkindsȱofȱbaroqueȱcopyrightȬavoidingȱbusinessȱmodelsȱtheȱ
Courtȱdiscredited.ȱ
Id.ȱ
ȱAereoȱIII,ȱ134ȱS.ȱCt.ȱatȱ2510ȱ(citingȱ17ȱU.S.C.ȱ§ȱ101ȱ(“publicly”)).ȱ

188

ȱGinsburgȱAdditionalȱCommentsȱatȱ8.ȱ

189

ȱH.R.ȱREP.ȱNO.ȱ94Ȭ1476,ȱatȱ64–65.ȱ

190

ȱAereoȱIII,ȱ134ȱS.ȱCt.ȱatȱ2507.ȱ

191

ȱId.ȱ

192

ȱCf.ȱid.ȱatȱ2509ȱ(“Congressȱwouldȱasȱmuchȱhaveȱintendedȱtoȱprotectȱaȱcopyrightȱholderȱfromȱtheȱunlicensedȱactivitiesȱ
ofȱAereoȱasȱfromȱthoseȱofȱcableȱcompanies.”).ȱ
193
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BroadcastingȱCos.ȱv.ȱAereo,ȱInc.194ȱconfirmedȱthatȱU.S.ȱlawȱcoversȱsuchȱtransmissions.ȱȱSecond,ȱ
courtsȱhaveȱdisagreedȱoverȱwhether,ȱorȱtoȱwhatȱextent,ȱaȱstreamingȱserviceȱmustȱexerciseȱ
“volitionalȱconduct”ȱtoȱinfringeȱtheȱpublicȱperformanceȱright.ȱ
i.

Streamsȱasȱ“Public”ȱPerformancesȱ

BeforeȱtheȱSupremeȱCourtȱresolvedȱtheȱissue,ȱcourtsȱwereȱdividedȱoverȱwhetherȱtheȱpublicȱ
performanceȱrightȱcouldȱencompassȱtheȱdeliveryȱofȱaȱperformanceȱinȱindividualizedȱstreams.ȱȱInȱaȱ
pairȱofȱcases,ȱtheȱSecondȱCircuitȱinterpretedȱtheȱTransmitȱClauseȱtoȱlimitȱtheȱpublicȱperformanceȱ
rightȱtoȱtransmissionsȱforȱwhichȱmultipleȱindividualsȱwereȱcapableȱofȱviewingȱaȱsingleȱstream,ȱ
effectivelyȱexemptingȱfromȱtheȱpublicȱdisplayȱandȱperformanceȱrightsȱallȱformsȱofȱunicastȱ
streaming,195ȱasȱwellȱasȱanyȱtechnologiesȱthatȱcreateȱseparateȱcopiesȱofȱaȱworkȱforȱmultipleȱusers.ȱȱ
InȱCartoonȱNetworkȱLP,ȱLLLPȱv.ȱCSCȱHoldings,ȱInc.ȱ(“Cablevision”),ȱtheȱcourtȱnotedȱthatȱtheȱTransmitȱ
Clauseȱusesȱtheȱwordsȱ“capableȱofȱreceivingȱtheȱperformance”ȱinsteadȱofȱ“capableȱofȱreceivingȱtheȱ
transmission,”ȱandȱreasonedȱthatȱ“aȱtransmissionȱofȱaȱperformanceȱisȱitselfȱaȱperformance”ȱforȱ
purposesȱofȱdeterminingȱwhetherȱtheȱperformanceȱwasȱtoȱtheȱ“public.”196ȱȱExtrapolatingȱfromȱ
this,ȱtheȱcourtȱconcludedȱthatȱaȱworkȱisȱpubliclyȱperformedȱwithinȱtheȱmeaningȱofȱtheȱTransmitȱ
ClauseȱandȱSectionȱ106(4)ȱonlyȱwhenȱmultipleȱindividualsȱareȱcapableȱofȱreceivingȱtheȱsameȱ
transmission.ȱȱTheȱcourtȱthenȱappliedȱthisȱconstructionȱtoȱCablevision’sȱsystem,ȱwhichȱallowedȱaȱ
singleȱsubscriberȱtoȱdirectȱaȱserverȱmaintainedȱbyȱCablevisionȱtoȱrecordȱaȱcopyȱofȱaȱtelevisionȱ
Inc.
,
p
u
program,ȱandȱthenȱtoȱlaterȱtransmitȱaȱvideoȱstreamȱofȱtheȱfileȱtoȱtheȱsubscriber.ȱȱTheȱcourtȱheldȱ
ro
19
0
G
2
w
,
thatȱthisȱlaterȱtransmissionȱdidȱnotȱconstituteȱaȱpublicȱperformanceȱunderȱSectionȱ106(4),ȱbecauseȱ
Zillo arch 11
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c
onlyȱtheȱsubscriberȱwhoȱdirectedȱtheȱmakingȱofȱtheȱcopyȱcouldȱreceiveȱtheȱlaterȱtransmissionȱofȱ
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thatȱcopy.ȱȱSignificantly,ȱtheȱSecondȱCircuitȱrejectedȱtheȱdistrictȱcourt’sȱholdingȱthat,ȱbecauseȱ
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multipleȱcustomersȱwouldȱreceiveȱtheȱsameȱunderlyingȱwork,ȱSectionȱ106(4)ȱwasȱimplicatedȱevenȱ
5587
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197ȱ
ifȱeachȱtransmissionȱoriginatedȱfromȱaȱdistinctȱcopy.
o. 1

N

TheȱSecondȱCircuitȱexpandedȱitsȱCablevisionȱholdingȱtoȱfindȱthatȱtheȱAereoȱInternetȱ
broadcastȱtelevisionȱstreamingȱserviceȱdidȱnotȱengageȱinȱaȱpublicȱperformanceȱinȱWNETȱv.ȱAereo,ȱ
Inc.198ȱȱWhenȱanȱindividualȱuserȱloggedȱintoȱtheȱservice,ȱAereoȱwouldȱdedicateȱanȱindividualȱ
dimeȬsizedȱantennaȱtoȱthatȱuser,ȱwhoȱcouldȱthenȱselectȱfromȱaȱlistȱofȱlocalȱprogrammingȱcurrentlyȱ
beingȱaired.ȱȱAereoȱwouldȱcaptureȱtheȱbroadcastȱsignalȱusingȱtheȱdedicatedȱantenna,ȱandȱwithȱtheȱ
assistanceȱofȱaȱtranscoder,ȱtranslateȱtheȱbroadcastȱsignalsȱintoȱdataȱandȱsaveȱaȱcopyȱtoȱanȱAereoȱ
hardȱdriveȱinȱaȱdirectoryȱreservedȱforȱthatȱuser.ȱȱOnceȱsixȱorȱsevenȱsecondsȱofȱprogrammingȱhadȱ
beenȱsaved,ȱtheȱsystemȱwouldȱbeginȱstreamingȱtheȱprogramȱtoȱtheȱuserȱfromȱthatȱcopy.ȱȱTheȱuserȱ
couldȱthenȱwatchȱtheȱprogramȱonȱanȱInternetȬconnectedȱdevice,ȱdelayedȱjustȱslightlyȱbehindȱtheȱ
ȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱ
ȱId.ȱatȱ2498.ȱ

194

ȱSeeȱsupraȱnoteȱ171.ȱ

195

ȱCartoonȱNetworkȱLPȱv.ȱCSCȱHoldings,ȱInc.,ȱ536ȱF.3dȱ121,ȱ134ȱ(2dȱCir.ȱ2008)ȱ(“Cablevision”).ȱ

196

ȱSeeȱTwentiethȱCenturyȱFoxȱFilmȱCorp.ȱv.ȱCablevisionȱSys.ȱCorp.,ȱ478ȱF.ȱSupp.ȱ2dȱ607,ȱ622–623ȱ(S.D.N.Y.ȱ2007).ȱ

197

ȱ712ȱF.3dȱ676,ȱ686–94ȱ(2dȱCir.ȱ2013)ȱ(“AereoȱII”).ȱ

198
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originalȱnetworkȱbroadcast.ȱȱConsistentȱwithȱitsȱCablevisionȱholding,ȱtheȱSecondȱCircuitȱ
interpretedȱtheȱwordȱ“performance”ȱinȱtheȱTransmitȱClauseȱ(“capableȱofȱreceivingȱtheȱ
performance”)ȱtoȱmeanȱtheȱindividualȱtransmission,ȱratherȱthanȱtheȱunderlyingȱperformanceȱofȱ
theȱcopyrightedȱwork.ȱȱTheȱconsequenceȱofȱthisȱwasȱthatȱifȱonlyȱaȱsingleȱpersonȱwereȱableȱtoȱ
receiveȱanyȱindividualȱtransmission,ȱthenȱtheȱperformanceȱwouldȱnotȱbeȱpublic.ȱȱTheȱSecondȱ
Circuitȱfurtherȱheldȱthatȱ“privateȱtransmissions—thatȱisȱthoseȱnotȱcapableȱofȱbeingȱreceivedȱbyȱtheȱ
public—shouldȱnotȱbeȱaggregated.”199ȱȱThus,ȱifȱonlyȱoneȱpersonȱwouldȱbeȱcapableȱofȱreceivingȱ
eachȱindividualȱtransmissionȱofȱtheȱwork,ȱtheȱcourtȱreasoned,ȱthatȱtransmissionȱwouldȱnotȱ
constituteȱaȱpublicȱperformanceȱwithinȱtheȱmeaningȱofȱSectionȱ106(4),ȱevenȱifȱseveralȱpeopleȱ
receivedȱidenticalȱperformancesȱofȱtheȱworkȱthroughȱseveralȱtransmissions.ȱȱȱ
AfterȱtheȱSecondȱCircuit’sȱCablevisionȱandȱAereoȱdecisions,ȱaȱdivideȱamongȱtheȱcourtsȱonȱ
thisȱissueȱbeganȱtoȱemerge.ȱȱCourtsȱinȱtheȱSecondȱandȱFirstȱCircuitsȱappliedȱCablevisionȱtoȱlimitȱtheȱ
publicȱdisplayȱandȱperformanceȱrightȱtoȱcasesȱwhereȱtheȱstreamȱorȱfileȱbeingȱtransmittedȱwasȱaȱ
“master”ȱfile,ȱexcludingȱfromȱliabilityȱanyȱtechnologyȱthatȱcreatedȱseparateȱcopiesȱofȱaȱworkȱforȱ
itsȱusers.200ȱȱCourtsȱelsewhere,ȱhowever,ȱrejectedȱtheȱmasterȱfileȱtest,ȱfindingȱliabilityȱwhereȱaȱ
defendantȱtransmittedȱaȱworkȱtoȱmultipleȱusers,ȱevenȱifȱtheȱworkȱwasȱembodiedȱinȱmultipleȱ
copies.201ȱȱȱ
TheȱSupremeȱCourtȱtookȱupȱtheȱquestionȱofȱtheȱproperȱcontoursȱofȱtheȱpublicȱperformanceȱ
Inc.
,
p
u
rightȱonȱtheȱInternetȱwhenȱitȱgrantedȱcertiorariȱinȱAereo.ȱȱInȱreachingȱitsȱconclusionȱthatȱtheȱAereoȱ
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technologyȱinfringedȱtheȱplaintiffs’ȱrightȱofȱpublicȱperformance,ȱtheȱSupremeȱCourtȱaddressedȱ
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twoȱquestions:ȱȱwasȱAereoȱtheȱentityȱthatȱperformedȱtheȱworks,ȱandȱdidȱAereoȱperformȱtheȱworksȱ
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publicly?ȱȱOnȱtheȱfirstȱquestion,ȱtheȱCourtȱheldȱthatȱAereoȱperformedȱwithinȱtheȱmeaningȱofȱ
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Sectionȱ106(4).ȱȱRejectingȱAereo’sȱargumentȱthatȱitȱmerelyȱprovidedȱtheȱequipmentȱforȱusersȱtoȱ
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performȱplaintiffs’ȱworksȱthemselves,ȱtheȱmajorityȱfocusedȱonȱtheȱlegislativeȱintentȱbehindȱtheȱ
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1976ȱAct,ȱnotingȱ“Aereo’sȱoverwhelmingȱlikenessȱtoȱtheȱcableȱcompaniesȱtargetedȱbyȱtheȱ1976ȱ
amendments.”202ȱȱȱȱȱ

ȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱ
ȱId.ȱatȱ689.ȱ

199

ȱSee,ȱe.g.,ȱMP3tunes,ȱ48ȱF.ȱSupp.ȱ3dȱatȱ720ȱ(“Becauseȱthereȱwasȱnoȱmasterȱcopyȱofȱtheȱcoverȱart,ȱMP3tunesȱcannotȱbeȱ
directlyȱliableȱforȱaȱpublicȱdisplayȱofȱcoverȱart.”);ȱHearstȱStationsȱInc.ȱv.ȱAereo,ȱInc.,ȱ977ȱF.ȱSupp.ȱ2dȱ32,ȱ38–39ȱ(D.ȱMass.ȱ
2013)ȱ(applyingȱCablevisionȱtoȱholdȱthatȱtransmissionȱofȱuniqueȱcopiesȱofȱaȱworkȱdidȱnotȱconstituteȱaȱpublicȱ
performance);ȱAm.ȱBroad.ȱCos.ȱv.ȱAereo,ȱInc.,ȱ874ȱF.ȱSupp.ȱ2dȱ373,ȱ388ȱ(S.D.N.Y.ȱ2012)ȱ(“AereoȱI”)ȱ(findingȱdispositiveȱtheȱ
defendant’sȱ“useȱofȱuniqueȱcopies,ȱaccessibleȱonlyȱtoȱtheȱusersȱwhoȱrequestedȱthem,ȱandȱtransmittedȱonlyȱtoȱthoseȱ
users”);ȱASCAP,ȱ627ȱF.3dȱatȱ75ȱ(“Thatȱsameȱdistinctionȱappliesȱhere.ȱȱJustȱasȱinȱCablevision,ȱtheȱInternetȱCompaniesȱ
transmitȱaȱcopyȱofȱtheȱworkȱtoȱtheȱuser,ȱwhoȱthenȱplaysȱhisȱuniqueȱcopyȱofȱtheȱsongȱwheneverȱheȱwantsȱtoȱhearȱit;ȱ
becauseȱtheȱperformanceȱisȱmadeȱbyȱaȱuniqueȱreproductionȱofȱtheȱsongȱthatȱwasȱsoldȱtoȱtheȱuser,ȱtheȱultimateȱ
performanceȱofȱtheȱsongȱisȱnotȱ‘toȱtheȱpublic.’”).ȱ
200

201ȱCmty.ȱTelevisionȱofȱUtah,ȱLLCȱv.ȱAereo,ȱInc.,ȱ997ȱF.ȱSupp.ȱ2dȱ1191,ȱ1200ȱ(D.ȱUtahȱ2014);ȱFoxȱTelevisionȱStations,ȱInc.ȱv.ȱ
FilmOnȱXȱLLC,ȱ966ȱF.ȱSupp.ȱ2dȱ30,ȱ48ȱ(D.D.C.ȱ2013);ȱFoxȱTelevisionȱStations,ȱInc.ȱv.ȱBarryDrillerȱContentȱSys.,ȱ915ȱF.ȱSupp.ȱ
2dȱ1138,ȱ1144ȱ(C.D.ȱCal.ȱ2012).ȱ

ȱAereoȱIII,ȱ134ȱS.ȱCt.ȱatȱ2507.ȱȱ
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Onȱtheȱsecondȱquestion,ȱtheȱCourtȱheldȱthatȱAereoȱperformedȱ“publicly,”ȱnotwithstandingȱ
thatȱitȱtransmittedȱtoȱindividualȱsubscribersȱfromȱpersonalȱcopies.ȱȱLookingȱagainȱtoȱtheȱAct’sȱ
purposes,ȱtheȱCourtȱconcludedȱthatȱAereo’sȱuseȱofȱdedicatedȱcopiesȱdidȱ“notȱrenderȱAereoȇsȱ
commercialȱobjectiveȱanyȱdifferentȱfromȱthatȱofȱcableȱcompanies”ȱorȱ“significantlyȱalterȱtheȱ
viewingȱexperienceȱofȱAereoȇsȱsubscribers.”203ȱȱInȱaddition,ȱitȱreadȱtheȱTransmitȱClauseȱtoȱmeanȱ
thatȱanȱ“entityȱmayȱtransmitȱaȱperformanceȱthroughȱoneȱorȱseveralȱtransmissions,ȱwhereȱtheȱ
performanceȱisȱofȱtheȱsameȱwork,”204ȱandȱthus,ȱinȱcontrastȱtoȱtheȱSecondȱCircuit’sȱinterpretation,ȱ
theȱ“performance”ȱatȱissueȱisȱnotȱtheȱindividualȱtransmission,ȱbutȱtheȱunderlyingȱperformanceȱofȱ
theȱcopyrightedȱworkȱitself.ȱȱTheȱCourtȱexplained,ȱbyȱwayȱofȱillustration,ȱthatȱ“[o]neȱcanȱsingȱaȱ
songȱtoȱhisȱfamily,ȱwhetherȱheȱsingsȱtheȱsameȱsongȱoneȬonȬoneȱorȱinȱfrontȱofȱallȱtogetherȱ.ȱ.ȱ.ȱ.ȱByȱ
theȱsameȱprinciple,ȱanȱentityȱmayȱtransmitȱaȱperformanceȱthroughȱoneȱorȱseveralȱtransmissions,ȱ
whereȱtheȱperformanceȱisȱofȱtheȱsameȱwork.”205ȱȱȱ
Thisȱinterpretation,ȱtheȱCourtȱheld,ȱisȱcompelledȱbyȱtheȱlanguageȱinȱtheȱTransmitȱClauseȱ
providingȱthatȱaȱperformanceȱmayȱbeȱpublicȱ“whetherȱtheȱmembersȱofȱtheȱpublicȱcapableȱofȱ
receivingȱtheȱperformanceȱ.ȱ.ȱ.ȱreceiveȱitȱ.ȱ.ȱ.ȱatȱtheȱsameȱtimeȱorȱatȱdifferentȱtimes.”206ȱȱ“Wereȱtheȱ
wordsȱ‘toȱtransmitȱ.ȱ.ȱ.ȱaȱperformance’ȱlimitedȱtoȱaȱsingleȱactȱofȱcommunication,”ȱtheȱCourtȱ
reasoned,ȱ“membersȱofȱtheȱpublicȱcouldȱnotȱreceiveȱtheȱperformanceȱcommunicatedȱ‘atȱdifferentȱ
times.’”207ȱȱTheȱCourtȱthusȱconcludedȱthatȱ“whenȱanȱentityȱcommunicatesȱtheȱsameȱ
contemporaneouslyȱperceptibleȱimagesȱandȱsoundsȱtoȱmultipleȱpeople,ȱitȱtransmitsȱaȱperformanceȱ
Inc.
,
p
u
208ȱȱ 19
toȱthemȱregardlessȱofȱtheȱnumberȱofȱdiscreteȱcommunicationsȱitȱmakes.”
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TheȱCourt’sȱdecisionȱaccordinglyȱaddressesȱconcernsȱexpressedȱbyȱsomeȱcommentersȱ
Inc. d on Ma
,
T
regardingȱU.S.ȱtreatyȱimplementation.
hive
in VH ȱȱTheȱCourt’sȱrulingȱmakesȱclearȱthatȱtheȱpublicȱ
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performanceȱrightȱextendsȱtoȱstreamsȱaccessibleȱ“fromȱaȱplaceȱandȱatȱaȱtimeȱindividuallyȱchosenȱ
5587
3
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1
by”ȱmembersȱofȱtheȱpublic.
No. ȱ
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ȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱ
ȱId.ȱatȱ2508.ȱ

203

ȱId.ȱatȱ2509.ȱ

204

ȱId.ȱ

205

ȱ17ȱU.S.C.ȱ§ȱ101ȱ(“publicly”).ȱ

206

ȱAereoȱIII,ȱ134ȱS.ȱCt.ȱatȱ2509.ȱ

207

ȱId.;ȱseeȱalsoȱFoxȱTelevisionȱStations,ȱInc.ȱv.ȱFilmOnȱXȱLLC,ȱNo.ȱCVȱ13Ȭ758ȱ(RMC),ȱ2015ȱWLȱ7761052,ȱatȱ*22–23ȱ(D.D.C.ȱ
Dec.ȱ2,ȱ2015)ȱ(applyingȱAereoȱtoȱholdȱthatȱaȱserviceȱallowingȱusersȱtoȱrecordȱoverȬtheȬairȱtelevisionȱprogrammingȱandȱ
watchȱtheȱcontentȱatȱaȱlaterȱtimeȱperformedȱpublicly).ȱȱTheȱCourtȱinȱAereoȱcautionedȱthatȱitsȱrulingȱwasȱlimitedȱtoȱ
activitiesȱlikeȱAereo’sȱandȱdidȱnotȱextendȱtoȱotherȱtechnologiesȱsuchȱasȱcloudȱcomputingȱandȱremoteȱstorageȱDVRs.ȱȱ
Notingȱthatȱthoseȱservicesȱinvolveȱcontentȱthatȱconsumersȱ“‘haveȱalreadyȱlawfullyȱacquired,’”ȱtheȱCourtȱstatedȱthatȱitȱ
hadȱ“notȱconsideredȱwhetherȱtheȱpublicȱperformanceȱrightȱisȱinfringedȱwhenȱtheȱuserȱofȱaȱserviceȱpaysȱprimarilyȱforȱ
somethingȱotherȱthanȱtheȱtransmissionȱofȱcopyrightedȱworks,ȱsuchȱasȱtheȱremoteȱstorageȱofȱcontent.”ȱ134ȱS.ȱCt.ȱatȱ2511ȱ
(quotingȱAmicusȱBriefȱofȱUnitedȱStatesȱatȱ31).ȱ
208

ȱSee,ȱe.g.,ȱGinsburgȱAdditionalȱCommentsȱatȱ3.ȱ

209

ȱWCT,ȱsupraȱnoteȱ1,ȱart.ȱ8;ȱWPPT,ȱsupraȱnoteȱ1,ȱarts.ȱ10,ȱ14.ȱȱȱ
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VolitionalȱConductȱRequirementȱ

TheȱSecondȱCircuit’sȱdecisionȱinȱCablevisionȱandȱaȱ2007ȱdecisionȱbyȱtheȱNinthȱCircuit,ȱ
Perfectȱ10,ȱInc.ȱv.ȱAmazon.com,ȱInc.,211ȱhaveȱbeenȱinterpretedȱbyȱsomeȱcourtsȱasȱimposingȱaȱ
“volitionalȱconduct”ȱrequirementȱinȱpublicȱperformanceȱandȱpublicȱdisplayȱcasesȱinvolvingȱtheȱ
Internet.ȱȱAtȱitsȱmostȱbasic,ȱtheȱvolitionalȱconductȱdoctrineȱrequiresȱaȱshowingȱofȱactiveȱ
participationȱbyȱtheȱdefendantȱinȱtheȱinfringingȱactivitiesȱinȱorderȱtoȱsupportȱaȱclaimȱforȱdirectȱ
infringement.212ȱȱOneȱcommenterȱexpressedȱconcernȱthatȱsuchȱaȱrequirementȱtakenȱtoȱanȱ
extreme—forȱexample,ȱrequiringȱthatȱtheȱdefendantȱselectȱeveryȱcopyrightedȱworkȱtransmittedȱtoȱ
users—couldȱeffectivelyȱbarȱdirectȱinfringementȱclaimsȱagainstȱonȬdemandȱservices,ȱtherebyȱ
substantiallyȱunderminingȱcopyrightȱowners’ȱmakingȱavailableȱrights.213ȱ
Perfectȱ10ȱhasȱbeenȱcitedȱforȱtheȱpropositionȱthatȱthereȱcanȱbeȱnoȱclaimȱforȱdirectȱcopyrightȱ
infringementȱwhereȱ“softwareȱorȱhardwareȱschemesȱautomaticallyȱproduceȱcopiesȱofȱtheȱ
allegedlyȱinfringingȱimagesȱandȱtheȱdefendantsȱdoȱnotȱactivelyȱparticipateȱinȱsuchȱactivity.”214ȱȱ
OtherȱcourtsȱhaveȱreachedȱaȱsimilarȱconclusionȱbasedȱonȱaȱportionȱofȱtheȱCablevisionȱdecisionȱinȱ
whichȱtheȱcourtȱheldȱthatȱcopiesȱofȱtelevisionȱprogrammingȱrecordedȱusingȱaȱremoteȱstorageȱDVRȱ
systemȱwereȱ“made”ȱbyȱindividualȱcustomers,ȱnotȱbyȱtheȱcompanyȱofferingȱtheȱservice.215ȱȱCourtsȱ
ȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱ
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19
0
G
2
w
,
o
1
2015)ȱ(“DishȱNetwork”).ȱ
. Zill March 1
v
.
c
ȱSeeȱGinsburgȱAdditionalȱCommentsȱatȱ11ȱ(“[A]ȱCablevisionȬstyleȱvolitionȱpredicateȱthatȱrequiresȱspecificȱagencyȱasȱtoȱ
T, In ived on
H
V
eachȱworkȱtransmittedȱmayȱeffectivelyȱeviscerateȱtheȱmakingȱavailableȱrightȱ.ȱ.ȱ.ȱ.”);ȱseeȱalsoȱASCAP,ȱBMI,ȱSGA,ȱSESACȱ
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ch
&ȱNMPA,ȱCommentsȱSubmittedȱinȱResponseȱtoȱU.S.ȱCopyrightȱOffice’sȱJulyȱ15,ȱ2014ȱNoticeȱofȱInquiryȱatȱ8ȱ(Sept.ȱ15,ȱ
cited 5587 ar
2014)ȱ(“MusicalȱWorksȱOrganizationsȱJointȱAdditionalȱComments”)ȱ(“Clearly,ȱaȱvolitionalȱconductȱtestȱisȱincompatibleȱ
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withȱaȱpublicȱperformingȱrightȱthatȱisȱbroadlyȱapplicableȱtoȱonȬdemand,ȱinteractiveȱentertainmentȱtechnologies.ȱȱ
ȱPerfectȱ10,ȱ508ȱF.3dȱ1146.ȱ

211
212

213

Inventiveȱtechniciansȱandȱsoftwareȱprogrammersȱcanȱalwaysȱengineerȱtransmissionȱsystemsȱtoȱhaveȱtheȱuserȱinitiateȱtheȱ
transmission.”).ȱ
ȱMiloȱ&ȱGabby,ȱLLCȱv.ȱAmazon.com,ȱInc.,ȱNo.ȱC13Ȭ1932RSM,ȱ2015ȱWLȱ4394673,ȱatȱ*5ȱ(W.D.ȱWash.ȱJulyȱ16,ȱ2015).ȱ

214

ȱCablevision,ȱ536ȱF.3dȱatȱ133.ȱȱTheȱCablevisionȱcourtȱadoptedȱaȱtestȱforȱinfringementȱofȱtheȱreproductionȱrightȱthatȱwasȱ
basedȱonȱaȱlineȱofȱcasesȱbeginningȱwithȱaȱpreȬDMCAȱopinionȱfromȱtheȱNorthernȱDistrictȱofȱCalifornia,ȱlookingȱtoȱ“theȱ
volitionalȱconductȱthatȱcausesȱtheȱcopyȱtoȱbeȱmade”ȱtoȱdetermineȱwhetherȱtheȱdefendantȱshouldȱbeȱheldȱliableȱforȱdirectȱ
copyrightȱinfringement.ȱId.ȱatȱ130–31ȱ(citingȱReligiousȱTech.ȱCtr.ȱv.ȱNetcomȱOnȬLineȱComms.ȱServs.,ȱ907ȱF.ȱSupp.ȱ1361ȱ(N.D.ȱ
Cal.ȱ1995)ȱ(“Netcom”)).ȱȱTheȱcourtsȱthatȱhaveȱappliedȱtheȱCablevisionȱvolitionalȱactivityȱtestȱtoȱgovernȱtheȱoutcomeȱinȱ
publicȱdisplayȱandȱperformanceȱcasesȱhaveȱdoneȱsoȱdespiteȱtheȱSecondȱCircuit’sȱwarningȱthatȱ“ourȱconclusionȱinȱPartȱIIȱ
thatȱtheȱcustomer,ȱnotȱCablevision,ȱ‘does’ȱtheȱcopyingȱdoesȱnotȱdictateȱaȱparallelȱconclusionȱthatȱtheȱcustomer,ȱandȱnotȱ
Cablevision,ȱ‘performs’ȱtheȱcopyrightedȱwork,”ȱsinceȱ“[t]heȱdefinitionsȱthatȱdelineateȱtheȱcontoursȱofȱtheȱreproductionȱ
andȱpublicȱperformanceȱrightsȱvaryȱinȱsignificantȱways.”ȱȱ536ȱF.3dȱatȱ134.ȱȱAȱleadingȱtreatiseȱwriterȱhasȱarguedȱthatȱ
continuedȱrelianceȱonȱtheȱNetcomȱanalysisȱfollowingȱpassageȱofȱtheȱDMCAȱisȱmisplaced,ȱandȱthatȱvolitionalȱactivityȱ
shouldȱnotȱbeȱusedȱasȱaȱthresholdȱtestȱforȱdirectȱcopyrightȱinfringementȱliabilityȱoutsideȱofȱtheȱDMCAȱsafeȱharbors.ȱȱSeeȱ
4ȱNIMMERȱONȱCOPYRIGHT,ȱsupraȱnoteȱ101,ȱ§ȱ12B.06[B][2][c][ii]ȱ(“LookingȱtoȱNetcomȱratherȱthanȱtheȱ1998ȱamendmentsȱtoȱ
theȱCopyrightȱAct,ȱtheȱGoogleȱrulingsȱignoreȱtheȱtextȱandȱlegislativeȱhistoryȱofȱthoseȱsafeȱharbors.ȱ.ȱ.ȱ.ȱToȱelevateȱ[theȱ
‘automaticȱtechnologicalȱprocess’]ȱfactorȱtoȱdecisiveȱstatusȱfundamentallyȱcontradictsȱtheȱlegislativeȱchoicesȱthatȱ
CongressȱembodiedȱintoȱSectionȱ512.ȱȱAsȱlongȱasȱtheȱOnlineȱCopyrightȱInfringementȱLiabilityȱLimitationȱActȱremainsȱ
partȱandȱparcelȱofȱtheȱCopyrightȱAct,ȱcourtsȱcannotȱsimplyȱapplyȱNetcom’sȱvolitionalȱruleȱasȱtheȱgoverningȱstandard.”).ȱȱ
ButȱseeȱCoStarȱGrp.,ȱInc.ȱv.ȱLoopNet,ȱInc.,ȱ373ȱF.3dȱ544,ȱ552ȱ(4thȱCir.ȱ2004)ȱ(“Givenȱthatȱtheȱstatuteȱdeclaresȱitsȱintentȱnotȱtoȱ
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haveȱreliedȱonȱthatȱholdingȱtoȱexpandȱtheȱvolitionalȱconductȱdoctrineȱtoȱbarȱliabilityȱforȱ
defendantsȱthatȱprovideȱaȱserviceȱthatȱperformsȱforȱtheȱuserȱactionsȱtheȱuserȱcouldȱlawfullyȱ
performȱforȱthemselves.216ȱȱSuchȱaȱformulationȱhasȱbeenȱrejectedȱbyȱotherȱcourts,ȱincludingȱdistrictȱ
courtsȱinȱtheȱNinthȱCircuit.217ȱȱȱ
InȱAereo,ȱtheȱmajorityȱwasȱsilentȱonȱwhetherȱvolitionalȱconductȱisȱessentialȱforȱfindingȱthatȱ
aȱdefendantȱpubliclyȱperformedȱcopyrightedȱworks.ȱȱHavingȱconcludedȱ“thatȱAereoȱisȱnotȱsimplyȱ
anȱequipmentȱprovider,”218ȱtheȱCourtȱemphasizedȱthatȱAereoȱactivelyȱparticipatesȱinȱtheȱ
transmissionȱandȱanalogizedȱAereoȱtoȱtheȱtypesȱofȱtraditionalȱcableȱcompaniesȱthatȱCongressȱ
intendedȱtoȱbringȱwithinȱtheȱreachȱofȱcopyrightȱlawȱviaȱtheȱ1976ȱAct.219ȱȱInȱdoingȱso,ȱtheȱmajorityȱ
didȱnotȱdirectlyȱaddressȱtheȱdissent’sȱdiscussionȱofȱaȱ“volitionalȬconductȱrequirement”ȱasȱ
necessaryȱtoȱseparatingȱdirectȱinfringementȱliabilityȱfromȱsecondaryȱliability.220ȱȱYet,ȱtheȱmajorityȱ
notedȱthatȱ“[i]nȱotherȱcasesȱinvolvingȱdifferentȱkindsȱofȱserviceȱorȱtechnologyȱproviders,ȱaȱuser’sȱ
involvementȱinȱtheȱoperationȱofȱtheȱproviderȇsȱequipmentȱandȱselectionȱofȱtheȱcontentȱtransmittedȱ
mayȱwellȱbearȱonȱwhetherȱtheȱproviderȱperformsȱwithinȱtheȱmeaningȱofȱtheȱAct.”221ȱ
SomeȱcourtsȱhaveȱcontinuedȱtoȱapplyȱtheȱvolitionalȱconductȱdoctrineȱpostȬAereo.ȱȱForȱ
example,ȱtheȱCentralȱDistrictȱofȱCaliforniaȱrejectedȱtheȱargumentȱthatȱAereoȱhadȱeliminatedȱtheȱ
doctrine,ȱinsteadȱapplyingȱitȱtoȱholdȱthatȱtheȱDISHȱAnywhereȱserviceȱdidȱnotȱinfringeȱFoxȱ
Broadcasting’sȱrightȱofȱpublicȱperformance.222ȱȱInȱanalyzingȱtheȱservice,ȱtheȱcourtȱidentifiedȱthreeȱ
Inc.
,
p
u
factorsȱreliedȱuponȱbyȱtheȱSupremeȱCourtȱtoȱfindȱtheȱAereoȱsystemȱsimilarȱtoȱtraditionalȱcableȱ
ro
19
0
G
2
w
,
providers,ȱandȱthusȱfindȱAereoȱwasȱtheȱentityȱengagingȱinȱtheȱpublicȱperformance:ȱȱ(1)ȱtheȱfactȱ
Zillo arch 11
.
v
.
c
thatȱ“Aereoȱsoldȱaȱserviceȱthatȱallowedȱsubscribersȱtoȱwatchȱtelevisionȱprogramsȱalmostȱasȱtheyȱ
, In ed on M
T
H
V
wereȱbeingȱbroadcast”;ȱ(2)ȱtheȱfactȱthatȱ“Aereoȱusedȱitsȱownȱequipment,ȱhousedȱinȱaȱcentralizedȱ
hiv
in
c
r
d
a
e
t
ci
warehouse,ȱoutsideȱofȱitsȱusers’ȱhomes”;ȱandȱ(3)ȱtheȱfactȱthatȱ“Aereo’sȱsystemȱreceivedȱprogramsȱ
5587

17-3
.
o
N
ȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱ
‘bearȱadverselyȱupon’ȱanyȱofȱtheȱISP’sȱdefensesȱunderȱlaw,ȱincludingȱtheȱdefenseȱthatȱtheȱplaintiffȱhasȱnotȱmadeȱoutȱaȱ
primaȱfacieȱcaseȱforȱinfringement,ȱitȱisȱdifficultȱtoȱargue,ȱasȱCoStarȱdoes,ȱthatȱtheȱstatuteȱinȱfactȱprecludesȱISPsȱfromȱ
relyingȱonȱanȱentireȱstrainȱofȱcaseȱlawȱholdingȱthatȱdirectȱinfringementȱmustȱinvolveȱconductȱhavingȱaȱvolitionalȱorȱ
causalȱaspect.”).ȱ
ȱSee,ȱe.g.,ȱAereoȱI,ȱ874ȱF.ȱSupp.ȱ2dȱatȱ386–87ȱ(“ToȱtheȱextentȱthatȱtheȱSecondȱCircuit’sȱholdingȱinȱCablevisionȱwasȱ
premisedȱonȱanȱinabilityȱtoȱdistinguishȱCablevision’sȱsystemȱfromȱotherwiseȱlawfulȱactivities,ȱAereo’sȱsystemȱdeservesȱ
theȱsameȱconsideration.”).ȱȱȱ
216

ȱSee,ȱe.g.,ȱAristaȱRecordsȱLLCȱv.ȱMyxerȱInc.,ȱNo.ȱCVȱ08Ȭ03935ȱGAFȱ(JCx),ȱ2011ȱWLȱ11660773,ȱatȱ*14ȱ(C.D.ȱCal.ȱApr.ȱ1,ȱ
2011)ȱ(“[I]nȱlightȱofȱtheȱfactȱthatȱcopyrightȱinfringementȱisȱaȱstrictȱliabilityȱoffense,ȱtheȱCourtȱisȱnotȱinclinedȱtoȱadoptȱaȱ
volitionalȱconductȱrequirementȱwithoutȱclearȱinstructionȱfromȱtheȱNinthȱCircuit,ȱandȱsoȱdeclinesȱtoȱapplyȱtheȱsoȬcalledȱ
volitionalȱconductȱrequirementȱadvocatedȱbyȱ[Defendant].”);ȱWarnerȱBros.ȱEntm’tȱInc.ȱv.ȱWTVȱSys.,ȱInc.,ȱ824ȱF.ȱSupp.ȱ2dȱ
1003,ȱ1011ȱn.7ȱ(C.D.ȱCal.ȱ2011)ȱ(decliningȱtoȱadoptȱtheȱCablevisionȱ“volitionalȱconductȱrequirement”).ȱ
217

ȱAereoȱIII,ȱ134ȱS.ȱCt.ȱatȱ2506.ȱ
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ȱId.ȱatȱ2504–07.ȱ

219

ȱSeeȱid.ȱatȱ2512–14ȱ(Scalia,ȱJ.,ȱdissenting).ȱ
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ȱId.ȱatȱ2507.ȱ
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ȱDishȱNetwork,ȱ2015ȱWLȱ1137593,ȱatȱ*9–11.ȱ
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thatȱhadȱbeenȱreleasedȱtoȱtheȱpublicȱandȱcarriedȱthemȱbyȱprivateȱchannelsȱtoȱtheȱadditionalȱ
viewers.”223ȱȱInȱrejectingȱtheȱclaimȱthatȱDISHȱdirectlyȱinfringedȱFox’sȱpublicȱperformanceȱright,ȱ
theȱcourtȱfoundȱdispositiveȱtheȱfactȱthatȱDISH,ȱunlikeȱAereo,ȱhadȱaȱlicenseȱforȱtheȱinitialȱ
retransmissionȱofȱtheȱprogrammingȱtoȱusersȱviaȱsatellite,ȱandȱthusȱtheȱDISHȱAnywhereȱsystemȱ
couldȱ“onlyȱbeȱusedȱbyȱaȱsubscriberȱtoȱgainȱaccessȱtoȱherȱownȱhomeȱSTB/DVRȱandȱtheȱauthorizedȱ
recordedȱcontentȱonȱthatȱbox.”224ȱȱThus,ȱtheȱcourtȱreasoned,ȱtheȱoperativeȱtransmissionȱisȱtheȱoneȱ
thatȱoccursȱwhenȱtheȱrecordedȱprogrammingȱisȱstreamedȱtoȱaȱconnectedȱdevice,ȱafterȱtheȱ
programmingȱhasȱbeenȱrecorded.ȱȱSuchȱtransmission,ȱtheȱcourtȱfound,ȱoccursȱasȱtheȱresultȱofȱtheȱ
subscriber’sȱactions,ȱnotȱDISH’s.225ȱȱȱ
Inȱanotherȱrecentȱcase,ȱhowever,ȱtheȱcourtȱrejectedȱtheȱargumentȱthatȱaȱDVRȬlikeȱserviceȱ
allowingȱusersȱtoȱrecordȱbroadcastȱtelevisionȱprogrammingȱandȱwatchȱitȱatȱaȱlaterȱtimeȱlackedȱ
sufficientȱvolitionȱtoȱ“perform.”226ȱȱTheȱcourtȱheldȱthatȱtheȱcaseȱwasȱcontrolledȱbyȱAereo,ȱnotingȱ
thatȱ“theȱSupremeȱCourtȱdidȱnotȱfindȱitȱnecessaryȱtoȱaddressȱtheȱ‘volitionalȱconduct’ȱrequirementȱ
.ȱ.ȱ.ȱtoȱholdȱthatȱbothȱAereoȱandȱitsȱsubscribersȱperformȱwithinȱtheȱmeaningȱofȱtheȱTransmitȱ
Clause.”227ȱ
Asȱtheseȱcasesȱsuggest,ȱtheȱcontinuedȱapplicabilityȱofȱtheȱvolitionalȱconductȱdoctrineȱinȱtheȱ
wakeȱofȱAereoȱisȱaȱmatterȱofȱdispute,ȱandȱcommentersȱwereȱdividedȱonȱtheȱquestion.228ȱȱAtȱaȱ
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ȱFilmOnȱX,ȱ2015ȱWLȱ7761052,ȱatȱ*23.ȱ

226

ȱId.ȱ

227

ȱCompareȱMusicalȱWorksȱOrganizationsȱJointȱAdditionalȱCommentsȱatȱ8ȱ(arguingȱthatȱ“aȱvolitionalȱconductȱtestȱisȱ
incompatibleȱwithȱtheȱpublicȱperformingȱright”ȱandȱpredictingȱthatȱlowerȱcourtsȱwillȱfocusȱonȱotherȱfactors,ȱsuchȱasȱ
commercialȱpurpose,ȱ“insteadȱofȱrelyingȱonȱanȱincompleteȱandȱinconsistentȱ‘test’ȱsuchȱasȱtheȱvolitionalȱconductȱtest);ȱ
MPAA–RIAAȱAdditionalȱCommentsȱatȱ3ȱ(“UnderȱU.S.ȱcopyrightȱlawȱasȱproperlyȱinterpreted,ȱproofȱofȱ‘volitionalȱ
conduct’ȱisȱnotȱrequiredȱtoȱestablishȱaȱdefendant’sȱliabilityȱforȱdirectȱinfringementȱinȱtheȱcontextȱofȱinteractiveȱ
transmissionsȱofȱcontentȱoverȱtheȱInternet.”),ȱwithȱCablevisionȱȱSys.ȱCorp.,ȱCommentsȱSubmittedȱinȱResponseȱtoȱU.S.ȱ
CopyrightȱOffice’sȱJulyȱ15,ȱ2014ȱNoticeȱofȱInquiryȱatȱ13ȱ(Sept.ȱ15,ȱ2014)ȱ(“CablevisionȱAdditionalȱComments”)ȱ
(projectingȱthat,ȱafterȱAereo,ȱ“courtsȱwillȱnoȱdoubtȱcontinueȱtoȱapplyȱvolitionalȱconductȱstandardsȱinȱotherȱcontexts”);ȱ
CCIA,ȱCommentsȱSubmittedȱinȱResponseȱtoȱU.S.ȱCopyrightȱOffice’sȱJulyȱ15,ȱ2014ȱNoticeȱofȱInquiryȱatȱ3ȱ(Sept.ȱ15,ȱ2014)ȱ
(“CCIAȱAdditionalȱComments”)ȱ(“Theȱvolitionalȱactȱdoctrineȱremainsȱvalidȱlaw;ȱmultipleȱcircuitsȱhaveȱanalyzedȱtheȱ
issueȱandȱhaveȱsoȱheld,ȱandȱAereo’sȱ‘narrowȱholding’ȱhasȱnotȱchangedȱthis.”);ȱDISHȱNetworkȱCorp.,ȱCommentsȱ
SubmittedȱinȱResponseȱtoȱU.S.ȱCopyrightȱOffice’sȱJulyȱ15,ȱ2014ȱNoticeȱofȱInquiryȱatȱ4ȱ(Sept.ȱ15,ȱ2014)ȱ(“DISHȱAdditionalȱ
Comments”)ȱ(“NothingȱtheȱCourtȱsaidȱunderminesȱtheȱvirtualȱunanimityȱamongȱtheȱCourtsȱofȱAppealsȱthatȱvolitionalȱ
conductȱprinciplesȱareȱessentialȱtoȱtheȱcopyrightȱbalance.”);ȱInternetȱAss’nȱAdditionalȱCommentsȱatȱ3ȱ(“InȱAereo,ȱtheȱ
Courtȱavoidedȱtheȱissueȱentirely,ȱdeemingȱaȱvolitionalȱanalysisȱ‘notȱcritical’ȱwhenȱaȱplatformȱresemblesȱaȱcableȱsystem.ȱ
ThisȱindicatesȱthatȱtheȱCourtȱdoesȱnotȱintendȱtoȱdisturbȱtheȱlineȱofȱprecedentȱthatȱhasȱexploredȱhowȱtoȱdetermineȱ
volitionȱwhenȱtechnologiesȱfacilitateȱcopyingȱorȱdisseminatingȱprotectedȱworks.”);ȱInternetȱCommerceȱCoal.,ȱ
CommentsȱSubmittedȱinȱResponseȱtoȱU.S.ȱCopyrightȱOffice’sȱJulyȱ15,ȱ2014ȱNoticeȱofȱInquiryȱatȱ4ȱ(undated)ȱ(“Internetȱ
228
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minimum,ȱhowever,ȱAereoȱestablishesȱthatȱtheȱperformanceȱrightȱdoesȱnotȱrequireȱ“volition”ȱatȱ
theȱlevelȱofȱindividuallyȱselectingȱtheȱworksȱtoȱbeȱtransmitted.229ȱȱAsȱoneȱscholarȱexplained,ȱtheȱ
decisionȱmakesȱclearȱthat,ȱinȱtheȱcaseȱofȱonȬdemandȱandȱ“cableȬlike”ȱservices,ȱ“[t]heȱendȱuserȱmayȱ
beȱchoosingȱwhatȱcopyrightedȱworkȱtoȱviewȱorȱhear,ȱandȱwhenȱandȱwhereȱtoȱreceiveȱit,ȱbutȱtheȱ
entityȱthatȱoffersȱtheȱuserȱthoseȱchoicesȱisȱ‘performing’ȱtheȱworks,ȱevenȱwhenȱitȱmerelyȱrespondsȱ
automaticallyȱtoȱtheȱendȬuser’sȱchoice.”230ȱȱAȱcontraryȱinterpretationȱmightȱhaveȱraisedȱconcernsȱ
inȱthatȱitȱwouldȱhaveȱlimitedȱtheȱabilityȱofȱcopyrightȱownersȱtoȱbringȱdirectȱinfringementȱclaimsȱ
againstȱservicesȱengagedȱinȱunauthorizedȱstreamingȱofȱcopyrightedȱworks.ȱ
3. RightȱofȱPublicȱDisplayȱ
[T]he owner of copyright under this title has the exclusive rights to do and to
authorize any of the following:
....
(5) in the case of literary, musical, dramatic, and choreographic works,
pantomimes, and pictorial, graphic, or sculptural works, including the individual
images of a motion picture or other audiovisual work, to display the copyrighted
work publicly . . . .
17 U.S.C.
Inc§.106(5)
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sequentially.” ȱȱItȱisȱwellȱestablishedȱthatȱthisȱrightȱprotectsȱagainstȱtheȱunauthorizedȱuploadingȱ
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ofȱaȱcopyrightedȱimageȱforȱdisplayȱtoȱtheȱpublicȱonline.ȱȱWhileȱtheȱInternetȱserviceȱproviderȱsafeȱ
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harborsȱcontainedȱinȱtheȱDMCAȱlimitȱtheȱsituationsȱinȱwhichȱwebsiteȱownersȱcanȱbeȱheldȱ
secondarilyȱliableȱforȱcontentȱuploadedȱbyȱusers,232ȱcourtsȱconsistentlyȱhaveȱfoundȱviolationsȱofȱ
ȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱ
CommerceȱCoal.ȱAdditionalȱComments”)ȱ(“[T]heȱCourt’sȱdecisionȱmustȱnotȱbeȱreadȱasȱalteringȱtheȱrequirementsȱtoȱ
establishȱcopyrightȱinfringement,ȱsuchȱasȱvolitionalȱconductȱ.ȱ.ȱ.ȱ.”);ȱPK–EFFȱAdditionalȱCommentsȱatȱ3–4ȱ(arguingȱthatȱ
Aereo’sȱreachȱisȱnarrowȱandȱ“hasȱlittleȱeffectȱonȱtheȱvolitionalȱconductȱrequirementȱoutsideȱofȱtheȱcontextȱofȱcableȱ
systems”).ȱ
ȱSeeȱGinsburgȱAdditionalȱCommentsȱatȱ10.ȱ

229

ȱId.ȱatȱ9.ȱ

230

231ȱ17ȱU.S.C.ȱ§ȱ101.ȱȱTheȱCopyrightȱAct’sȱlegislativeȱhistoryȱshowsȱthatȱtheȱdraftersȱintendedȱtheȱdisplayȱrightȱtoȱincludeȱ
“[e]achȱandȱeveryȱmethodȱbyȱwhichȱtheȱimagesȱ.ȱ.ȱ.ȱcomprisingȱaȱ.ȱ.ȱ.ȱdisplayȱareȱpickedȱupȱandȱconveyed,Ȉȱȱincludingȱ
“theȱprojectionȱofȱanȱimageȱonȱaȱscreenȱorȱotherȱsurfaceȱbyȱanyȱmethod,ȱtheȱtransmissionȱofȱanȱimageȱbyȱelectronicȱorȱ
otherȱmeans,ȱandȱtheȱshowingȱofȱanȱimageȱonȱaȱcathodeȱrayȱtube,ȱorȱsimilarȱviewingȱapparatusȱconnectedȱwithȱanyȱsortȱ
ofȱinformationȱstorageȱandȱretrievalȱsystem.”ȱȱH.R.ȱREP.ȱNO.ȱ94Ȭ1476,ȱatȱ64.ȱ
232ȱSee,ȱe.g.,ȱCapitolȱRecords,ȱLLCȱv.ȱVimeo,ȱLLC,ȱ972ȱF.ȱSupp.ȱ2dȱ500ȱ(S.D.N.Y.ȱ2013)ȱ(findingȱtheȱdefendantȱentitledȱtoȱ
DMCAȱsafeȬharborȱprotectionȱforȱcertainȱcopyrightedȱvideosȱuploadedȱbyȱusers);ȱIoȱGrp.,ȱInc.ȱv.ȱVeohȱNetworks,ȱInc.,ȱ586ȱ
F.ȱSupp.ȱ2dȱ1132,ȱ1154–55ȱ(N.D.ȱCal.ȱ2008)ȱ(findingȱtheȱdefendantȱentitledȱtoȱDMCAȱsafeȬharborȱprotectionȱforȱ
copyrightedȱvideosȱuploadedȱbyȱusers);ȱCorbisȱCorp.ȱv.ȱAmazon.com,ȱInc.,ȱ351ȱF.ȱSupp.ȱ2dȱ1090,ȱ1110–11ȱ(W.D.ȱWash.ȱ
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theȱpublicȱdisplayȱrightȱwhereȱtheȱdefendantȱ(itselfȱorȱthroughȱanȱagent)ȱuploadsȱaȱcopyȱofȱaȱ
copyrightedȱworkȱtoȱaȱpubliclyȱaccessibleȱwebsite.233ȱȱMoreover,ȱbecauseȱtheȱTransmitȱClauseȱ
appliesȱtoȱtheȱtransmissionȱofȱdisplaysȱasȱwellȱasȱperformances,234ȱAereo’sȱconstructionȱofȱtheȱ
Clauseȱestablishesȱthatȱtheȱdisplayȱrightȱextendsȱtoȱtheȱdeliveryȱofȱaȱcopyrightedȱimageȱtoȱtheȱ
publicȱinȱindividualizedȱcommunications.ȱȱAnd,ȱbasedȱonȱtheȱaboveȱanalysisȱofȱtheȱClause,ȱtheȱ
CopyrightȱOfficeȱconcludesȱthatȱtheȱrightȱisȱproperlyȱconstruedȱtoȱencompassȱtheȱofferingȱtoȱ
transmitȱsuchȱanȱimage.ȱȱThus,ȱconsistentȱwithȱtheȱmakingȱavailableȱobligation,ȱSectionȱ106(5)ȱ
providesȱanȱexclusiveȱrightȱtoȱofferȱtheȱpublicȱaccessȱtoȱimagesȱonȱdemand.ȱ
Someȱcasesȱinvolvingȱtheȱdisplayȱrightȱhaveȱbeenȱinterpretedȱtoȱbarȱinfringementȱclaimsȱ
whereȱtheȱworkȱisȱperceptibleȱonȱtheȱdefendant’sȱwebsiteȱorȱservice,ȱbutȱtheȱactualȱcopyȱofȱtheȱ
workȱrestsȱonȱaȱthirdȱpartyȱserver—applyingȱtheȱsoȬcalledȱ“server”ȱtest.ȱȱTheȱleadingȱcaseȱfromȱ
whichȱtheȱserverȱtestȱderivesȱisȱtheȱNinthȱCircuit’sȱdecisionȱinȱPerfectȱ10,ȱInc.ȱv.ȱAmazon.com,ȱInc.235ȱȱ
Inȱresponseȱtoȱsearchȱqueries,ȱGoogle’sȱImageȱSearchȱprovidedȱlowȬresolutionȱ“thumbnails”ȱofȱ
imagesȱthatȱitȱhadȱindexedȱfromȱthirdȬpartyȱwebsites.ȱȱWhenȱaȱuserȱclickedȱonȱaȱthumbnailȱimage,ȱ
theȱuser’sȱbrowserȱwouldȱconnectȱtoȱtheȱwebsiteȱwhereȱtheȱimageȱwasȱlocated,ȱdownloadȱaȱfullȬ
sizeȱversion,ȱandȱdisplayȱthatȱversionȱinȱaȱwindowȱonȱtheȱuser’sȱscreen,ȱ“framed”ȱbyȱinformationȱ
fromȱGoogle’sȱwebpage.ȱȱThisȱtechnique—inȱwhichȱanȱimage,ȱaudioȱfile,ȱorȱvideoȱseemsȱtoȱbeȱpartȱ
ofȱtheȱwebpageȱbeingȱviewed,ȱevenȱthoughȱitȱisȱactuallyȱlocatedȱonȱaȱdifferentȱserver—isȱknownȱ
asȱ“inlineȱlinking.”236ȱȱ“Framing,”ȱmeanwhile,ȱ“refersȱtoȱtheȱprocessȱbyȱwhichȱinformationȱfromȱ
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VHT
ived
233

pictureȱuploadedȱtoȱdefendant’sȱwebsiteȱimplicatedȱplaintiff’sȱpublicȱdisplayȱright);ȱBWPȱMediaȱUSAȱInc.ȱv.ȱUropaȱ
Media,ȱInc.,ȱNo.ȱ13ȱCiv.ȱ7871(JSR)(JCF),ȱ2014ȱWLȱ2011775,ȱatȱ*1ȱ(S.D.N.Y.ȱMayȱ16,ȱ2014)ȱ(“ByȱpostingȱBWPȇsȱcopyrightedȱ
photographsȱonȱitsȱwebsite,ȱUropaȱdirectlyȱinfringedȱBWPȇsȱ[publicȱdisplay]ȱrights.”);ȱPlayboyȱEnters.,ȱInc.ȱv.ȱWebbworld,ȱ
Inc.,ȱ991ȱF.ȱSupp.ȱ543ȱ(N.D.ȱTex.ȱ1997)ȱ(findingȱthatȱdefendantȱviolatedȱplaintiff’sȱpublicȱdisplayȱrightȱwhenȱitȱ“allowedȱ
itsȱpayingȱsubscribersȱtoȱviewȱPEIȇsȱcopyrightedȱworksȱonȱtheirȱcomputerȱmonitorsȱwhileȱonline”ȱthroughȱdefendant’sȱ
website).ȱ
ȱSeeȱ17ȱU.S.C.ȱ§ȱ101ȱ(“publicly”).ȱȱAfterȱAereo,ȱoneȱdistrictȱcourtȱappliedȱtheȱ“masterȱcopy”ȱtestȱfromȱtheȱSecondȱ
Circuit’sȱCablevisionȱcaseȱtoȱfindȱnoȱdirectȱinfringementȱofȱtheȱpublicȱdisplayȱrightȱwhereȱtheȱdefendant’sȱsoftwareȱ
copiedȱcoverȱartȱfromȱAmazonȱandȱsavedȱaȱcopyȱtoȱaȱuser’sȱindividualȱlocker,ȱnotingȱthatȱ“[o]nlyȱoneȱuserȱwasȱcapableȱ
ofȱreceivingȱeachȱcopy.”ȱȱMP3tunes,ȱ48ȱF.ȱSupp.ȱ3dȱatȱ720.ȱȱTheȱcourtȱconcludedȱthatȱAereo’sȱholdingȱ“wasȱexplicitlyȱ
limitedȱtoȱtechnologiesȱsubstantiallyȱsimilarȱtoȱtheȱoneȱbeforeȱtheȱSupremeȱCourt.”ȱȱId.ȱatȱ720–21ȱ(citingȱAereoȱIII,ȱ134ȱS.ȱ
Ct.ȱatȱ2506,ȱ2510–11).ȱ
234

ȱ508ȱF.3dȱ1146ȱ(9thȱCir.ȱ2007).ȱ

235

ȱSeeȱ2Ȭ3DȱCOMPUTERȱLAWȱ§ȱ3D.09[2][g]ȱ(2014);ȱEmanuelaȱArezzo,ȱHyperlinksȱandȱMakingȱAvailableȱRightȱinȱtheȱEuropeanȱ
Union—WhatȱFutureȱforȱtheȱInternetȱAfterȱSvensson?,ȱ45ȱINT’LȱREV.ȱINTELL.ȱPROP.ȱ&ȱCOMPETITIONȱL.ȱ524,ȱ526ȱ(2015).ȱ
236

237ȱPerfectȱ10,ȱ508ȱF.3dȱatȱ1156.ȱȱForȱtheȱpurposesȱofȱthisȱreport,ȱweȱhaveȱfoundȱusefulȱProfessorȱEmanuelaȱArezzo’sȱ
groupingȱofȱdifferentȱtypesȱofȱhyperlinksȱintoȱfourȱdistinctȱcategories:ȱȱ(1)ȱsurfaceȱlinksȱdirectȱaȱuserȱtoȱanotherȱwebsite’sȱ
homepage;ȱ(2)ȱdeepȱlinksȱleadȱaȱuserȱpastȱtheȱhomepageȱofȱtheȱotherȱwebsiteȱdirectlyȱtoȱaȱpageȱwithinȱit;ȱ(3)ȱframingȱlinksȱ
enableȱaȱuserȱtoȱseeȱtheȱcontentȱofȱtheȱlinkedȱpageȱ“framed”ȱbyȱtheȱlinkingȱwebsite;ȱandȱ(4)ȱinlineȱlinking,ȱorȱembedding,ȱ
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resolutionȱthumbnailȱimagesȱtoȱusersȱandȱtheȱframingȱofȱtheȱinlineȬlinkedȱimagesȱfromȱaȱthirdȱ
party’sȱwebsiteȱconstitutedȱviolationsȱofȱtheȱplaintiff’sȱpublicȱdisplayȱright.ȱȱȱ
Applyingȱtheȱserverȱtest,ȱtheȱcourtȱheldȱthatȱGoogle’sȱuseȱofȱthumbnailsȱwasȱaȱprimaȱfacieȱ
infringementȱofȱtheȱplaintiff’sȱdisplayȱrightȱbecauseȱGoogleȱstoredȱthoseȱimagesȱonȱitsȱserversȱandȱ
communicatedȱcopiesȱtoȱusers.238ȱȱItȱheld,ȱhowever,ȱthatȱGoogle’sȱuseȱofȱinlineȱlinkingȱandȱ
framingȱwasȱnotȱaȱdirectȱinfringementȱbecauseȱGoogleȱdidȱnotȱstoreȱtheȱfullȬsizeȱimagesȱonȱitsȱ
ownȱservers,ȱbutȱinsteadȱprovidedȱHTMLȱinstructionsȱthatȱdirectedȱtheȱuser’sȱbrowserȱtoȱaccessȱ
anotherȱwebsite.ȱȱNotingȱthatȱSectionȱ101ȱdefinesȱ“display”ȱasȱ“toȱshowȱaȱcopyȱofȱ[aȱwork],”ȱtheȱ
courtȱconcludedȱthatȱGoogleȱdidȱ“notȱhaveȱaȱcopyȱofȱtheȱimagesȱforȱpurposesȱofȱtheȱCopyrightȱ
Act”ȱandȱ“thusȱ[couldȱnot]ȱcommunicateȱaȱcopy.”239ȱȱ“ProvidingȱtheseȱHTMLȱinstructions,”ȱtheȱ
courtȱconcluded,ȱ“isȱnotȱequivalentȱtoȱshowingȱaȱcopy.”240ȱȱTheȱNinthȱCircuit’sȱreasoningȱinȱPerfectȱ
10ȱhasȱbeenȱreliedȱonȱtoȱbarȱdirectȱinfringementȱclaimsȱforȱinstancesȱofȱinlineȱlinkingȱandȱ
framing.241ȱ
Aȱgroupȱofȱseveralȱvisualȱartsȱtradeȱassociationsȱsubmittedȱcommentsȱarguingȱthatȱtheȱ
serverȱtestȱisȱinconsistentȱwithȱtheȱmakingȱavailableȱobligation.ȱȱInȱtheirȱview,ȱtheȱtestȱ“evisceratesȱ
visualȱartists’ȱ[makingȱavailable]ȱright”ȱbyȱallowingȱaȱwebsiteȱoperatorȱtoȱavoidȱtheȱneedȱforȱ
licensesȱforȱtheȱuseȱofȱcopyrightedȱimagesȱhostedȱonȱthirdȬpartyȱservers,ȱnotwithstandingȱthatȱtheȱ
imagesȱmayȱappearȱtoȱusersȱtoȱbeȱpartȱofȱtheȱoperator’sȱownȱsite.242ȱȱȱ
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ȱSee,ȱe.g.,ȱLeveyfilm,ȱInc.ȱv.ȱFoxȱSportsȱInteractiveȱMedia,ȱLLC,ȱNo.ȱ13ȱCȱ4664,ȱ2014ȱWLȱ3368893,ȱatȱ*5ȱ(N.D.ȱIll.ȱJulyȱ8,ȱ
2014)ȱ(“Furthermore,ȱLeveyfilmȱhasȱnotȱsubmittedȱanyȱevidenceȱthatȱWysocki’sȱarticleȱorȱtheȱDVDȱcoverȱphotoȱwereȱ
everȱsavedȱonȱYardbarker’sȱservers.ȱȱWithoutȱsuchȱevidence,ȱLeveyfilmȱcannotȱshowȱthatȱthereȱisȱaȱgenuineȱquestionȱofȱ
factȱregardingȱwhetherȱYardbarker—andȱbyȱextension,ȱFox—copiedȱorȱdisplayedȱtheȱphoto.”).ȱȱSomeȱcourts,ȱhowever,ȱ
haveȱappliedȱtheȱdoctrinesȱofȱcontributoryȱandȱvicariousȱliabilityȱtoȱallowȱaȱplaintiffȱtoȱrecoverȱagainstȱaȱdefendantȱ
engagingȱinȱsuchȱactivity.ȱȱForȱexample,ȱinȱCapitolȱRecords,ȱInc.ȱv.ȱMP3tunes,ȱLLC,ȱtheȱdefendantȱranȱaȱwebsiteȱthatȱ
allowedȱusersȱtoȱlocateȱand,ȱthroughȱaȱprovidedȱbrowserȱplugin,ȱ“playȱtracksȱhostedȱbyȱthirdȬpartyȱwebsitesȱthroughȱ
theȱuser’sȱbrowser.”ȱȱ48ȱF.ȱSupp.ȱ3dȱatȱ711,ȱ718.ȱȱTheȱdistrictȱcourtȱupheldȱtheȱjury’sȱfindingȱthatȱtheȱdefendantȱwasȱ
liableȱforȱcontributoryȱandȱvicariousȱcopyrightȱinfringementȱbasedȱonȱtheȱpublicȱperformanceȱofȱplaintiffs’ȱsongsȱbyȱtheȱ
thirdȱpartyȱwebsites.ȱȱId.ȱatȱ718–19.ȱ
241

ȱPACA,ȱDigitalȱMediaȱLicensingȱAss’n,ȱInc.ȱ(“PACA”),ȱNat’lȱPressȱPhotographersȱAss’nȱ(“NPPA”),ȱAm.ȱSoc’yȱofȱ
MediaȱPhotographersȱ(“ASMP”),ȱandȱGraphicȱArtistsȱGuildȱ(“GAG”),ȱCommentsȱSubmittedȱinȱResponseȱtoȱU.S.ȱ
CopyrightȱOffice’sȱJulyȱ15,ȱ2014ȱNoticeȱofȱInquiryȱatȱ4ȱ(capitalizationȱaltered)ȱ(“VisualȱArtsȱOrganizationsȱJointȱ
AdditionalȱComments”);ȱseeȱalsoȱTr.ȱatȱ108:14–21ȱ(NancyȱWolff,ȱPACA)ȱ(“[I]fȱyouȱuseȱcleverȱtechnologyȱdevices,ȱyouȱcanȱ
essentiallyȱcutȱandȱpasteȱanȱimageȱandȱdoȱinlineȱlinkingȱorȱframing.ȱȱSoȱthatȱtheȱendȬuser,ȱtheȱoneȱwhoȱisȱviewingȱtheȱ
communicationȱjustȱseesȱnowȱevenȱaȱlargeȱhighȬresȱimageȱwhichȱdoesn’tȱevenȱnowȱrelateȱbackȱtoȱtheȱoriginalȱsiteȱwhereȱ
itȱcameȱfrom.”);ȱid.ȱatȱ118:4–7ȱ(JaneȱC.ȱGinsburg,ȱColum.ȱLawȱSch.)ȱ(“[I]tȱisȱnotȱclearȱthatȱtheȱdisplayȱright,ȱwhichȱisȱpartȱ
ofȱtheȱmakingȱavailableȱright,ȱisȱfullyȱcoveredȱbyȱvirtueȱofȱdecisionsȱlikeȱPerfectȱ10.”).ȱȱOthersȱhaveȱnotedȱadditionalȱ
concernsȱwithȱtheȱpracticeȱ(alsoȱknownȱasȱ“hotlinking”).ȱȱSee,ȱe.g.,ȱAbbyȱOhlheiser,ȱTheȱHeroicȱWayȱOneȱCartoonistȱ
242
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TheseȱissuesȱcameȱtoȱtheȱforeȱinȱaȱrecentȱcaseȱinȱwhichȱGettyȱImagesȱcontendedȱthatȱitsȱ
displayȱrightsȱwereȱinfringedȱbyȱanȱimageȱembeddingȱtoolȱofferedȱbyȱMicrosoft.ȱȱMicrosoftȱ
marketedȱitsȱBingȱImageȱWidgetȱtoȱwebsiteȱpublishersȱasȱaȱmeansȱtoȱenhanceȱtheirȱsitesȱbyȱ
incorporatingȱimagesȱretrievedȱusingȱtheȱBingȱsearchȱengine.243ȱȱTheȱImageȱWidgetȱconsistedȱofȱaȱ
“snippet”ȱofȱcomputerȱcodeȱdisplayedȱonȱaȱBingȱwebsite.ȱȱTheȱsiteȱalsoȱprovidedȱaȱboxȱinȱwhichȱ
webȱpublishersȱcouldȱenterȱsearchȱterms.ȱȱPublishersȱwereȱinvitedȱtoȱcopyȱtheȱsnippetȱandȱpasteȱitȱ
intoȱtheȱsourceȱcodeȱofȱtheirȱownȱwebȱpages.ȱȱThisȱwouldȱcauseȱtheȱpublisher’sȱpageȱtoȱdisplayȱaȱ
panelȱinȱwhichȱimagesȱresponsiveȱtoȱtheȱsearchȱqueryȱwouldȱappear.ȱȱTheȱpublisherȱcouldȱchooseȱ
toȱhaveȱtheȱimagesȱappearȱeitherȱinȱaȱ“collage”ȱformat,ȱwhichȱwouldȱfillȱtheȱpanelȱwithȱaȱ
collectionȱofȱthumbnailȬsizedȱimages,ȱorȱaȱ“slideshow”ȱformat,ȱwhichȱwouldȱshowȱlargerȱimagesȱ
oneȬbyȬoneȱatȱintervalsȱofȱaȱfewȱseconds.ȱȱTheȱimagesȱwereȱdeliveredȱusingȱmethodsȱsimilarȱtoȱ
thoseȱinȱPerfectȱ10:ȱȱtheȱthumbnailsȱdisplayedȱinȱtheȱcollageȱformatȱwereȱgeneratedȱfromȱcopiesȱ
storedȱonȱMicrosoft’sȱservers,ȱwhileȱtheȱlargerȱimagesȱinȱtheȱslideshowȱformatȱwereȱ
communicatedȱdirectlyȱfromȱthirdȬpartyȱwebsitesȱviaȱinlineȱlinking.ȱ
Amongȱotherȱdisputedȱissues,ȱtheȱpartiesȱdisagreedȱoverȱtheȱapplicabilityȱofȱtheȱserverȱtestȱ
toȱtheȱlatterȱimages.ȱȱGettyȱcontendedȱthatȱPerfectȱ10ȱhadȱbeenȱsupersededȱbyȱAereo,ȱwhichȱitȱ
arguedȱhadȱ“rejectedȱtheȱveryȱsortȱofȱtechnicalȱdistinctionsȱthatȱunderpinnedȱtheȱ‘serverȱtest.’”244ȱȱ
ItȱfurtherȱarguedȱthatȱMicrosoft’sȱuseȱofȱinlineȱlinksȱwasȱmateriallyȱdifferentȱfromȱthatȱatȱissueȱinȱ
Perfectȱ10ȱinȱthatȱ“theȱBingȱImageȱWidgetȱ[was]ȱneitherȱfunctioningȱnorȱpromotedȱasȱaȱsearchȱ
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remainȱonȱaȱgivenȱwebsiteȱand,ȱultimately,ȱtoȱenterȱ[Microsoft’s]ȱownȱuniverseȱofȱwebsites.”
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MicrosoftȱrespondedȱthatȱAereo’sȱholdingȱwasȱlimitedȱtoȱtheȱtechnologiesȱbeforeȱtheȱCourtȱandȱ
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in 246ȱȱRelyingȱonȱPerfectȱ10,ȱitȱcontendedȱthatȱitȱdidȱnotȱdisplayȱ
hadȱnoȱbearingȱonȱtheȱserverȱtest.
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247ȱ
orȱpointer,ȱnotȱaȱcopyȱofȱtheȱimageȱitself.”
No.
Ultimately,ȱtheȱpartiesȱsettledȱtheȱcaseȱpriorȱtoȱtheȱcourt’sȱreachingȱaȱdecisionȱonȱtheseȱ
issues.ȱȱAsȱaȱresult,ȱitȱremainsȱuncertainȱwhetherȱaȱcourtȱmightȱdeemȱcertainȱformsȱofȱinlineȱ
ȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱ
RespondedȱWhenȱtheȱHuffingtonȱPostȱSwipedȱHisȱArt,ȱWASH.ȱPOSTȱ(Oct.ȱ28,ȱ2015),ȱ
https://www.washingtonpost.com/news/theȬintersect/wp/2015/10/28/theȬheroicȬwayȬoneȬcartoonistȬrespondedȬwhenȬ
theȬhuffingtonȬpostȬswipedȬhisȬartȱ(reportingȱthatȱinlineȱlinkingȱ“eatsȱupȱtheȱbandwidthȱofȱtheȱsiteȱyouȱtookȱ[theȱ
image]ȱfrom,ȱwithoutȱgivingȱthemȱanyȱofȱtheȱbenefitsȱofȱactualȱWebȱsiteȱtraffic”).ȱ
243ȱTheȱbackgroundȱsummarizedȱhereȱisȱdrawnȱfromȱtheȱcomplaint.ȱȱSeeȱFirstȱAmendedȱComplaintȱforȱInjunctiveȱReliefȱ
andȱDamagesȱatȱ6–12,ȱGettyȱImagesȱ(US),ȱInc.ȱv.ȱMicrosoftȱCorp.,ȱNo.ȱ1:14ȬCVȬ07114ȬDLCȱ(S.D.N.Y.ȱSept.ȱ24,ȱ2014),ȱECFȱ
No.ȱ33.ȱ

ȱPlaintiff’sȱMemorandumȱofȱLawȱinȱSupportȱofȱOrderȱtoȱShowȱCauseȱatȱ13,ȱGettyȱImagesȱ(US),ȱInc.ȱv.ȱMicrosoftȱCorp.,ȱ
No.ȱ1:14ȬCVȬ07114ȬDLCȱ(S.D.N.Y.ȱSept.ȱ5,ȱ2014),ȱECFȱNo.ȱ6.ȱ
244

ȱId.ȱatȱ14.ȱ

245

ȱMicrosoftȱCorp.’sȱMemorandumȱofȱLawȱinȱOppositionȱtoȱPlaintiff’sȱMotionȱforȱPreliminaryȱInjunctionȱatȱ16,ȱGettyȱ
Imagesȱ(US),ȱInc.ȱv.ȱMicrosoftȱCorp.,ȱNo.ȱ1:14ȬCVȬ07114ȬDLCȱ(S.D.N.Y.ȱSept.ȱ11,ȱ2014),ȱECFȱNo.ȱ11.ȱ
246

ȱId.ȱatȱ15.ȱ
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linkingȱorȱframingȱdistinguishableȱfromȱtheȱtechnologyȱinȱPerfectȱ10ȱforȱpurposesȱofȱtheȱserverȱ
test.ȱȱAsȱwillȱbeȱdiscussedȱfurtherȱbelow,ȱapplicationȱofȱtheȱmakingȱavailableȱrightȱtoȱactivitiesȱ
suchȱasȱtheseȱraisesȱcomplexȱissuesȱthatȱrequireȱconsiderationȱofȱaȱnumberȱofȱimportantȱfactors.248ȱȱ
Whileȱsomeȱofȱtheseȱissuesȱhaveȱbeenȱaddressedȱpreliminarily,ȱU.S.ȱcourtsȱhaveȱnotȱmadeȱ
definitiveȱrulingsȱasȱtoȱhowȱtheȱserverȱtestȱmightȱapplyȱtoȱactivitiesȱpotentiallyȱraisingȱgreaterȱ
concernsȱforȱvisualȱartists’ȱabilityȱtoȱexploitȱtheirȱworksȱonlineȱthanȱhaveȱbeenȱaddressedȱsoȱfar.249ȱȱ
Conclusiveȱresolutionȱofȱtheseȱissuesȱwillȱrequireȱfurtherȱguidanceȱfromȱtheȱcourts.250ȱ
4. RightȱofȱReproductionȱ
[T]he owner of copyright under this title has the exclusive rights to do and to
authorize any of the following:
(1) to reproduce the copyrighted work in copies or phonorecords . . . .
17 U.S.C. § 106(1)
Theȱfinalȱstickȱinȱtheȱbundleȱofȱexclusiveȱrightsȱconstitutingȱtheȱmakingȱavailableȱrightȱinȱ
theȱUnitedȱStatesȱisȱtheȱrightȱofȱreproductionȱunderȱSectionȱ106(1).ȱȱOftenȱinȱInternetȱstreamingȱ
andȱfileȱsharingȱcases,ȱtheȱsameȱactivityȱcanȱgiveȱriseȱtoȱliabilityȱforȱviolationsȱofȱmoreȱthanȱoneȱ
Inc.
exclusiveȱright.ȱȱForȱexample,ȱifȱtheȱprocessȱofȱmakingȱaȱworkȱavailableȱtoȱtheȱpublicȱinvolvesȱtheȱ
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ȱCompareȱInternetȱAss’nȱAdditionalȱCommentsȱatȱ5ȱ(“Commentersȱwarnȱthatȱaȱ‘makingȱavailable’ȱrightȱ.ȱ.ȱ.ȱwouldȱ
7
1
No.
evenȱquestionȱtheȱlegalityȱofȱonlineȱfunctionsȱsuchȱasȱlinkingȱandȱembedding.”),ȱwithȱVisualȱArtsȱOrganizationsȱJointȱ
248

AdditionalȱCommentsȱatȱ4ȱ(“UsingȱtechnologyȱsuchȱasȱinȬlineȱlinkingȱorȱframing,ȱaȱwebsiteȱcanȱeasilyȱdisplayȱhighȬ
resolutionȱimagesȱwithoutȱaȱlicenseȱandȱwithoutȱrunningȱafoulȱofȱcopyrightȱlaw.ȱ.ȱ.ȱ.ȱWithȱthisȱlegalȱbackdrop,ȱwebsitesȱ
haveȱnoȱincentiveȱtoȱlicenseȱimagesȱfromȱcopyrightȱowners,ȱandȱvisualȱartistsȱhaveȱnoȱincentiveȱtoȱcreate.”),ȱandȱ
PerformanceȱImpressionsȱLLC,ȱCommentsȱSubmittedȱinȱResponseȱtoȱU.S.ȱCopyrightȱOffice’sȱFeb.ȱ25,ȱ2014ȱNoticeȱofȱ
Inquiryȱatȱ1ȱ(Mar.ȱ17,ȱ2014)ȱ(“Inlineȱlinkingȱ(hotlinking)ȱofȱcopyrightedȱworksȱshouldȱbeȱproscribedȱsoȱthatȱthirdȱpartyȱ
websitesȱcannotȱmakeȱavailableȱcopyrightedȱcontentȱwithoutȱaȱlicenseȱfromȱtheȱcreators/holdersȱofȱsuchȱworks.”).ȱ
ȱSeeȱsupraȱnoteȱ242.ȱ

249

ȱAsȱdiscussedȱbelow,ȱforeignȱcourtsȱhaveȱissuedȱaȱnumberȱofȱdecisionsȱconcerningȱtheȱapplicationȱofȱtheȱmakingȱ
availableȱrightȱinȱthisȱcontext.ȱȱSeeȱPartȱIV.D,ȱinfra.ȱ
250

ȱWhileȱsomeȱplaintiffsȱhaveȱassertedȱclaimsȱagainstȱusersȱofȱfileȱsharingȱservicesȱforȱviolationȱofȱtheȱreproductionȱ
right,ȱoftenȱsuchȱclaimsȱareȱtreatedȱbyȱtheȱcourtsȱasȱsecondaryȱtoȱclaimsȱforȱviolationȱofȱtheȱdistributionȱright,ȱorȱareȱ
resolvedȱinȱsummaryȱfashion.ȱȱSee,ȱe.g.,ȱCallȱofȱtheȱWildȱMovie,ȱ770ȱF.ȱSupp.ȱ2dȱatȱ351–52ȱ(jointȱdiscussionȱofȱreproductionȱ
andȱdistributionȱrights);ȱUMGȱRecordings,ȱInc.ȱv.ȱAlburger,ȱNo.ȱ07Ȭ3705,ȱ2009ȱWLȱ3152153,ȱatȱ*4ȱ(E.D.ȱPa.ȱSept.ȱ29,ȱ2009)ȱ
(devotingȱminimalȱdiscussionȱtoȱreproductionȱright);ȱLondonȬSireȱRecords,ȱ542ȱF.ȱSupp.ȱ2dȱatȱ165–74ȱ(plaintiffsȱclaimedȱ
infringementȱofȱtheȱreproductionȱandȱdistributionȱrights,ȱbutȱmajorityȱofȱtheȱcourt’sȱdiscussionȱrelatesȱtoȱdistributionȱ
claim);ȱUMGȱRecordings,ȱInc.ȱv.ȱStewart,ȱ461ȱF.ȱSupp.ȱ2dȱ837,ȱ842ȱ(S.D.ȱIll.ȱ2006)ȱ(recitationȱofȱfactsȱandȱconclusionsȱ
relatedȱtoȱviolationȱofȱrightȱofȱreproductionȱwithoutȱanalysis);ȱCapitolȱRecords,ȱInc.ȱv.ȱMattingley,ȱ461ȱF.ȱSupp.ȱ2dȱ846,ȱ850ȱ
(S.D.ȱIll.ȱ2006)ȱ(same).ȱȱButȱseeȱWarnerȱBros.ȱRecords,ȱInc.ȱv.ȱWalker,ȱ704ȱF.ȱSupp.ȱ2dȱ460,ȱ465–67ȱ(W.D.ȱPa.ȱ2010)ȱ(containingȱ
aȱlongerȱdiscussionȱofȱtheȱclaimȱforȱviolationȱofȱtheȱrightȱofȱreproduction).ȱ
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reproductionȱmayȱprovideȱaȱbasisȱforȱaȱdirectȱinfringementȱclaimȱagainstȱtheȱdownloader,ȱasȱwellȱ
asȱaȱclaimȱagainstȱtheȱserviceȱproviderȱunderȱaȱtheoryȱofȱsecondaryȱliability.252ȱȱFinally,ȱtheȱ
reproductionȱrightȱalsoȱmayȱbeȱimplicatedȱinȱonlineȱstreamingȱcasesȱasȱaȱresultȱofȱtheȱcreationȱofȱaȱ
temporaryȱcopyȱofȱaȱwork,ȱorȱportionȱofȱit,ȱinȱaȱcomputer’sȱrandomȱaccessȱmemoryȱ(“RAM”)ȱ
duringȱtheȱdeliveryȱofȱcontentȱtoȱtheȱultimateȱuser.253ȱ
Someȱstudyȱparticipantsȱsuggestedȱthatȱtheȱavailabilityȱofȱtheseȱtypesȱofȱclaimsȱmayȱmakeȱ
itȱunnecessaryȱtoȱconstrueȱtheȱdistribution,ȱperformance,ȱorȱdisplayȱrightsȱinȱrelationȱtoȱtheȱ
makingȱavailableȱright.254ȱȱTheȱCopyrightȱOfficeȱisȱnotȱpersuaded,ȱhowever,ȱthatȱtheȱreproductionȱ
rightȱcanȱsatisfyȱtheȱobligationȱindependentlyȱofȱthoseȱrights.ȱȱWithȱrespectȱtoȱdirectȱinfringementȱ
claimsȱagainstȱpersonsȱwhoȱmakeȱcopiesȱavailableȱtoȱtheȱpublicȱonline,ȱitȱisȱlikelyȱtrueȱthatȱinȱ
manyȱcasesȱaȱreproductionȱclaimȱwillȱbeȱavailableȱbecauseȱtheȱfileȱbeingȱofferedȱwillȱitselfȱhaveȱ
beenȱcreatedȱwithoutȱtheȱcopyrightȱowner’sȱauthorization.255ȱȱThatȱneedȱnotȱalwaysȱbeȱcase,ȱ
however.ȱȱWhileȱearlierȱformsȱofȱfileȱsharingȱrequiredȱtheȱuploadingȱofȱaȱfileȱtoȱaȱcentralizedȱ
location,ȱandȱthusȱtheȱmakingȱofȱaȱcopy,ȱfileȱsharingȱservicesȱtodayȱtypicallyȱenableȱusersȱtoȱshareȱ
materialȱdirectlyȱfromȱtheirȱownȱhardȱdrives,ȱincludingȱfilesȱthatȱwereȱlawfullyȱacquiredȱ(e.g.,ȱfilesȱ
storedȱinȱanȱiTunesȱfolder).ȱȱInȱsuchȱcircumstances,ȱaȱreproductionȱclaimȱagainstȱtheȱofferingȱ
partyȱmayȱnotȱbeȱavailable.256ȱȱȱ
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ȱInȱ2001,ȱthisȱOfficeȱundertookȱaȱstudyȱregardingȱtheȱcopyrightȱimplicationsȱofȱsuchȱ“transient”ȱcopies,ȱandȱ
T, In ived on
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determinedȱthatȱsuchȱfilesȱareȱbothȱ“copies”ȱandȱ“fixed”ȱasȱdefinedȱinȱSectionȱ101,ȱandȱthereforeȱareȱpotentiallyȱ
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7 arOcFFICE,ȱDMCAȱSECTIONȱ104ȱREPORTȱ109–12ȱ(2001),ȱ
actionableȱunderȱSectionȱ106(1).ȱȱSeeȱU.S.
cited 5ȱC5OPYRIGHTȱ
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ofȱtheȱreproductionȱright.ȱȱSee,ȱe.g.,ȱLeveyȱv.ȱBrownstoneȱInv.ȱGrp.,ȱLLC,ȱ590ȱFed.ȱApp’xȱ132,ȱ135Ȭ36ȱ(3dȱCir.ȱ2014);ȱ
QuantumȱSys.ȱIntegrators,ȱInc.ȱv.ȱSprintȱNextelȱCorp.,ȱ338ȱFed.ȱApp’xȱ329,ȱ336–37ȱ(4thȱCir.ȱ2009);ȱStorageȱTech.ȱCorp.ȱv.ȱ
CustomȱHardwareȱEngȇgȱ&ȱConsulting,ȱInc.,ȱ421ȱF.3dȱ1307,ȱ1311ȱ(Fed.ȱCir.ȱ2005).ȱȱAȱfewȱcourts,ȱhowever,ȱhaveȱquestionedȱ
theȱapplicabilityȱofȱtheȱreproductionȱrightȱtoȱtheȱtypesȱofȱbufferȱcopiesȱcreatedȱasȱpartȱofȱtheȱstreamingȱprocess.ȱȱForȱ
example,ȱinȱCablevision,ȱtheȱSecondȱCircuitȱheldȱthatȱbufferȱcopiesȱcreatedȱbyȱaȱremoteȱDVRȱsystemȱwereȱnotȱactionableȱ
“copies”ȱunderȱSectionȱ101,ȱwhereȱtheȱdataȱresidedȱinȱtheȱbufferȱforȱaȱ“fleetingȱ1.2ȱseconds”ȱbeforeȱbeingȱoverwrittenȱbyȱ
newȱdata.ȱȱCablevision,ȱ536ȱF.3dȱatȱ129–30.ȱ
ȱSee,ȱe.g.,ȱBridgesȱInitialȱCommentsȱatȱ9ȱ(arguingȱthatȱapplicationȱofȱtheȱdistributionȱrightȱtoȱdigitalȱfileȱsharingȱisȱ
unnecessaryȱbecauseȱ“[a]ȱpersonȱwhoȱdownloadsȱaȱfileȱtoȱhisȱownȱstorageȱmediaȱthroughȱaȱpeerȬtoȬpeerȱnetworkȱmayȱȱ
.ȱ.ȱ.ȱviolateȱtheȱreproductionȱrightȱ.ȱ.ȱ.ȱandȱtheȱsponsorȱorȱ‘uploader’ȱofȱthatȱfileȱmayȱbearȱsecondaryȱliabilityȱforȱtheȱ
downloader’sȱreproduction”);ȱTr.ȱatȱ208:22–209:13ȱ(JonathanȱBand,ȱLCA)ȱ(“[I]tȱseemsȱtoȱmeȱ.ȱ.ȱ.ȱthatȱinȱtheȱkindsȱofȱcasesȱ
thatȱtheȱrightsȬholdersȱseemȱtoȱbeȱconcernedȱabout,ȱthatȱtheȱreproductionȱrightȱonȱitsȱfaceȱwouldȱtakeȱcareȱofȱtheȱ
problem.ȱ.ȱ.ȱ.ȱAndȱwhetherȱweȱgetȱtoȱtheȱsameȱresultȱbyȱprinciplesȱofȱsecondaryȱliabilityȱ.ȱ.ȱ.ȱorȱreproductionȱright,ȱorȱ
whatever,ȱitȱreallyȱdoesn’tȱmatterȱ.ȱ.ȱ.ȱasȱlongȱasȱthereȱisȱaȱwayȱtoȱenforceȱone’sȱrights.”);ȱTr.ȱatȱ59:5–9ȱ(MatthewȱSchruers,ȱ
CCIA)ȱ(“[O]urȱbroadȱandȱoftenȱexpandingȱsecondaryȱliabilityȱdoctrinesȱhereȱinȱtheȱUnitedȱStatesȱareȱpartȱofȱourȱ.ȱ.ȱ.ȱ
internationalȱtreatyȱcompliance.”).ȱ
254

ȱSeeȱCarson,ȱsupraȱnoteȱ40,ȱatȱ138.ȱ

255

ȱSeeȱid.ȱ(“IfȱIȱamȱengagingȱinȱfileȱsharingȱofȱmusicȱthatȱIȱpurchasedȱonȱiTunes,ȱIȱmayȱbeȱaȱcopyrightȱinfringer,ȱbutȱnotȱ
byȱinfringingȱtheȱreproductionȱrightȱinȱmakingȱtheȱoriginalȱcopyȱonȱmyȱcomputer.”).ȱ
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NorȱdoesȱtheȱOfficeȱbelieveȱthatȱrelyingȱonȱsecondaryȱliabilityȱwouldȱbeȱadequateȱtoȱfillȱ
anyȱpurportedȱgapsȱinȱU.S.ȱimplementationȱinȱthisȱarea.ȱȱThroughȱsecondaryȱliabilityȱtheories,257ȱaȱ
copyrightȱownerȱmayȱbeȱableȱtoȱestablishȱanȱindirectȱinfringementȱclaimȱagainstȱtheȱoperatorȱofȱ
anȱonlineȱserviceȱforȱfacilitatingȱorȱotherwiseȱcontributingȱtoȱanȱunauthorizedȱreproductionȱbyȱanȱ
endȬuser.258ȱȱSecondaryȱliability,ȱhowever,ȱrequiresȱaȱshowingȱofȱdirectȱinfringementȱbyȱaȱthirdȱ
party.ȱȱTherefore,ȱtoȱbringȱaȱclaimȱagainstȱaȱserviceȱforȱcontributingȱtoȱaȱdownloader’sȱ
unauthorizedȱreproduction,ȱaȱplaintiffȱstillȱwouldȱhaveȱtoȱproveȱthatȱaȱdownloadȱinȱfactȱoccurred.ȱȱ
Thus,ȱsecondaryȱliabilityȱwouldȱnotȱallowȱtheȱcopyrightȱownerȱtoȱbringȱaȱclaimȱagainstȱtheȱserviceȱ
basedȱsolelyȱonȱtheȱgroundȱthatȱitȱhasȱofferedȱaccessȱtoȱtheȱworkȱtoȱtheȱpublic.ȱ
ȱ
Thisȱisȱnotȱtoȱdiscountȱtheȱimportanceȱofȱsecondaryȱliabilityȱtoȱcopyrightȱownersȱinȱtheȱ
digitalȱcontext.ȱȱAsȱoneȱmusicȱindustryȱrepresentativeȱnotedȱduringȱtheȱroundtable,ȱ“youȱhaveȱtoȱ
goȱafterȱtheȱfacilitators.ȱ.ȱ.ȱ.ȱAndȱitȱisȱtheseȱdoctrinesȱofȱsecondaryȱliabilityȱwhichȱareȱextremelyȱ
importantȱandȱdoȱallowȱusȱtoȱgoȱafterȱthoseȱwhoȱareȱreallyȱcreatingȱtheȱproblemȱofȱcopyrightȱ
infringementȱonȱtheȱinternet.”259ȱȱBecause,ȱhowever,ȱitȱdoesȱnotȱpermitȱanȱindependentȱcauseȱofȱ
actionȱforȱtheȱunauthorizedȱofferingȱofȱaccessȱtoȱaȱworkȱtoȱtheȱpublic,ȱsecondaryȱliabilityȱaloneȱisȱ
notȱsufficientȱtoȱguaranteeȱU.S.ȱimplementationȱofȱthatȱaspectȱofȱtheȱmakingȱavailableȱ
obligation.260ȱ
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“induce[],ȱcause[],ȱorȱmateriallyȱcontribute[]ȱtoȱtheȱinfringingȱconduct.”ȱȱNapster,ȱ239ȱF.3dȱatȱ1019–20ȱ(citationsȱomitted).ȱȱ
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Theȱelementsȱofȱvicariousȱliabilityȱforȱcopyrightȱinfringementȱareȱthatȱtheȱdefendantȱ“hasȱtheȱrightȱandȱabilityȱtoȱ
arch
ited
7
c
8
superviseȱtheȱinfringingȱactivityȱandȱalsoȱhasȱaȱdirectȱfinancialȱinterestȱinȱsuchȱactivities.”ȱȱId.ȱatȱ1022ȱ(citationsȱomitted).ȱȱ
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TheȱSupremeȱCourtȱimportedȱtheȱdoctrineȱofȱinducementȱofȱinfringementȱfromȱtheȱpatentȱlawsȱinȱMetroȬGoldwynȬMayerȱ
No.
StudiosȱInc.ȱv.ȱGrokster,ȱLtd.,ȱholdingȱthatȱ“oneȱwhoȱdistributesȱaȱdeviceȱwithȱtheȱobjectȱofȱpromotingȱitsȱuseȱtoȱinfringeȱ
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copyright,ȱasȱshownȱbyȱclearȱexpressionȱorȱotherȱaffirmativeȱstepsȱtakenȱtoȱfosterȱinfringement,ȱisȱliableȱforȱtheȱresultingȱ
actsȱofȱinfringementȱbyȱthirdȱparties.”ȱȱ545ȱU.S.ȱ913,ȱ936–37ȱ(2005).ȱ
ȱSee,ȱe.g.,ȱFung,ȱ710ȱF.3dȱ1020ȱ(affirmingȱgrantȱofȱsummaryȱjudgmentȱonȱclaimsȱofȱinducementȱofȱinfringementȱagainstȱ
providerȱofȱaȱBitTorrentȬbasedȱpeerȬtoȬpeerȱfileȱsharingȱnetwork);ȱȱCapitolȱRecords,ȱLLCȱv.ȱEscapeȱMediaȱGrp.,ȱInc.,ȱNo.ȱ12Ȭ
CVȬ6646ȱ(AJN),ȱ2015ȱWLȱ1402049ȱȱ(S.D.N.Y.ȱMar.ȱ25,ȱ2015)ȱ(grantingȱsummaryȱjudgementȱonȱclaimsȱofȱcontributoryȱ
infringementȱandȱvicariousȱliabilityȱagainstȱGroovesharkȱmusicȱstreamingȱservice);ȱAristaȱRecordsȱLLCȱv.ȱLimeȱGrp.ȱLLC,ȱ
784ȱF.ȱSupp.ȱ2dȱ398ȱ(S.D.N.Y.ȱ2011)ȱ(grantingȱsummaryȱjudgmentȱonȱclaimsȱofȱinducementȱofȱinfringementȱagainstȱ
GnutellaȬbasedȱpeerȬtoȬpeerȱfileȱsharingȱnetwork,ȱbutȱdenyingȱsummaryȱjudgementȱonȱclaimsȱforȱcontributoryȱ
infringementȱandȱvicariousȱliability);ȱUsenet.com,ȱ633ȱF.ȱSupp.ȱ2dȱ124ȱ(grantingȱsummaryȱjudgmentȱonȱclaimsȱofȱ
inducement,ȱcontributoryȱinfringement,ȱandȱvicariousȱliabilityȱagainstȱwebsiteȱthatȱgrantedȱaccessȱtoȱandȱallowedȱ
digitalȱdownloadsȱfromȱUsenetȱboards);ȱcf.ȱUMGȱRecording,ȱInc.ȱv.ȱEscapeȱMediaȱGrp.,ȱInc.,ȱNo.ȱ11ȱCiv.ȱ8407,ȱ2014ȱWLȱ
5089743ȱ(S.D.N.Y.ȱSept.ȱ29,ȱ2014)ȱ(holdingȱforȱplaintiffsȱonȱclaimsȱofȱinducementȱofȱinfringement,ȱcontributoryȱ
infringement,ȱandȱvicariousȱliabilityȱviolationȱbasedȱonȱemployeeȱuploadsȱofȱcopyrightedȱmusicȱtoȱtheȱGroovesharkȱ
musicȱstreamingȱservice);ȱReDigi,ȱ934ȱF.ȱSupp.ȱ2dȱ640ȱ(grantingȱsummaryȱjudgmentȱforȱplaintiffsȱonȱclaimsȱofȱ
contributoryȱinfringementȱandȱvicariousȱliabilityȱagainstȱdefendantȱdigitalȱmusicȱresaleȱmarketplace).ȱ
258

ȱTr.ȱ79:1–21ȱ(Mayȱ5,ȱ2014)ȱ(GeorgeȱM.ȱBorkowski,ȱRIAA).ȱ
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ȱSee,ȱe.g.,ȱPK–EFFȱJointȱAdditionalȱCommentsȱatȱ5ȱ(“Secondaryȱtheoriesȱofȱcopyrightȱliabilityȱdoȱnotȱdirectlyȱimpactȱ
theȱrelationshipȱbetweenȱtheȱsectionȱ106ȱrightsȱandȱtheȱrequirementsȱofȱprotectingȱtheȱrightsȱofȱmakingȱavailableȱandȱ
communicationȱtoȱtheȱpublic.”);ȱGIPC,ȱCommentsȱSubmittedȱinȱResponseȱtoȱU.S.ȱCopyrightȱOffice’sȱJulyȱ15,ȱ2014ȱ
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C. FactorsȱRelevantȱtoȱAllȱExclusiveȱRightsȱ
Inȱadditionȱtoȱtheȱforegoingȱanalysisȱofȱtheȱindividualȱexclusiveȱrights,ȱtwoȱconsiderationsȱ
relevantȱtoȱtheȱinterpretationȱofȱSectionȱ106ȱasȱaȱwholeȱlendȱsubstantialȱsupportȱforȱconstruingȱitȱ
toȱprovideȱtheȱsubstanceȱofȱaȱmakingȱavailableȱright,ȱincludingȱtheȱrightȱtoȱofferȱaccessȱtoȱ
copyrightedȱworksȱtoȱtheȱpublic.ȱȱȱ
1. LegislativeȱHistoryȱofȱTreatyȱImplementationȱ
First,ȱtheȱlegislativeȱhistoryȱsurroundingȱtheȱUnitedȱStates’ȱimplementationȱofȱtheȱWIPOȱ
InternetȱTreatiesȱreflectsȱCongress’sȱreasonedȱdeterminationȱthatȱU.S.ȱlawȱalreadyȱsatisfiedȱallȱ
treatyȱobligationsȱimplicatingȱtheȱexclusiveȱrightsȱofȱcopyrightȱowners.ȱȱAsȱnoted,ȱduringȱ
Congress’sȱdeliberationsȱonȱimplementationȱofȱtheȱTreatiesȱinȱ1997ȱandȱ1998,ȱbothȱtheȱRegisterȱofȱ
CopyrightsȱandȱtheȱCommissionerȱofȱPatentsȱandȱTrademarksȱtestifiedȱthatȱimplementationȱ
wouldȱnotȱrequireȱchangesȱtoȱtheȱexclusiveȱrightsȱunderȱTitleȱ17.ȱȱTheȱRegisterȱnotedȱthatȱ
“existingȱprotectionsȱ[were]ȱadequateȱtoȱfulfillȱ.ȱ.ȱ.ȱtheȱsubstantiveȱtreatyȱobligations”ȱpertainingȱtoȱ
exclusiveȱrights,ȱandȱthatȱthereȱaccordinglyȱwasȱ“noȱneedȱtoȱalterȱtheȱnatureȱandȱscopeȱofȱtheȱ
copyrightsȱandȱexception[]s,ȱorȱchangeȱtheȱsubstantiveȱbalanceȱofȱrightsȱembodiedȱinȱtheȱ
CopyrightȱAct.”261ȱȱTheȱCommissioner,ȱwhoȱledȱtheȱU.S.ȱdelegationȱtoȱWIPO,ȱstatedȱthatȱ“nothingȱ
inȱtheseȱTreatiesȱ.ȱ.ȱ.ȱaffectsȱtheȱissueȱofȱliabilityȱforȱparticularȱactsȱofȱcopyrightȱinfringement.”262ȱȱ
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CopyrightȱandȱPerformancesȱandȱPhonogramsȱTreatiesȱImplementationȱActȱofȱ1998,265ȱandȱtheȱ
ConferenceȱCommitteeȱReportȱconfirmsȱthatȱitȱ“implementsȱtwoȱnewȱintellectualȱpropertyȱ
treaties,ȱtheȱWIPOȱCopyrightȱTreatyȱandȱtheȱWIPOȱPerformancesȱandȱPhonogramsȱTreaty,ȱsignedȱ
ȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱ
NoticeȱofȱInquiryȱatȱ4ȱ(Sept.ȱ15,ȱ2014)ȱ(“Itȱisȱwellȱestablishedȱthatȱinȱorderȱforȱsecondaryȱliabilityȱtoȱarise,ȱthereȱmustȱbeȱ
anȱunderlyingȱdirectȱinfringement.ȱȱThus,ȱsecondaryȱliabilityȱaddsȱnothingȱtoȱtheȱanalysis,ȱwhichȱremainsȱproperlyȱ
focusedȱonȱtheȱissueȱofȱdirectȱliability.”);ȱTheȱScopeȱofȱCopyrightȱProtection,ȱsupraȱnoteȱ95,ȱatȱ18ȱ(statementȱofȱDavidȱ
Nimmer,ȱProfessorȱfromȱPractice,ȱUCLAȱSch.ȱofȱLaw,ȱOfȱCounsel,ȱIrellȱ&ȱManella,ȱLLP,ȱLosȱAngeles)ȱ(“Theȱstandardsȱ
adoptedȱforȱ‘makingȱavailable’ȱareȱ.ȱ.ȱ.ȱdistinctȱfromȱ[indirectȱliability]ȱdoctrines,ȱwhichȱremainȱunaffectedȱbyȱanyȱ
clarificationȱthatȱtheȱcopyrightȱowner’sȱdistributionȱrightȱextendsȱtoȱtheȱunauthorizedȱuploadingȱofȱprotectedȱworks.”).ȱ
ȱHearingȱonȱH.R.ȱ2281ȱandȱH.R.ȱ2180,ȱsupraȱnoteȱ17,ȱatȱ43ȱ(statementȱofȱMarybethȱPeters,ȱRegisterȱofȱCopyrights).ȱ
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ȱId.ȱatȱ37ȱ(statementȱofȱBruceȱA.ȱLehman,ȱAssistantȱSec’yȱofȱCommerceȱandȱComm’rȱofȱPatentsȱandȱTrademarks).ȱ
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ȱH.R.ȱREP.ȱNO.ȱ105Ȭ551,ȱpt.ȱ1,ȱatȱ9–10ȱ(1998)ȱ(“Theȱtreatiesȱdoȱnotȱrequireȱanyȱchangeȱinȱtheȱsubstanceȱofȱcopyrightȱ
rightsȱorȱexceptionsȱinȱU.S.ȱlaw.ȱȱTheyȱdo,ȱhowever,ȱrequireȱtwoȱtechnologicalȱadjunctsȱtoȱtheȱcopyrightȱlaw,ȱintendedȱ
toȱensureȱaȱthrivingȱelectronicȱmarketplaceȱforȱcopyrightedȱworksȱonȱtheȱInternet.”).ȱ
263

ȱ105ȱCONG.ȱREC.ȱS12,985ȱ(dailyȱed.ȱNov.ȱ12,ȱ1998).ȱ
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ȱDMCA,ȱPub.ȱL.ȱNo.ȱ105Ȭ304,ȱ§ȱ101,ȱ112ȱStat.ȱ2860,ȱ2861ȱ(1998).ȱ
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inȱGeneva,ȱSwitzerlandȱinȱDecemberȱ1996.”266ȱȱAllȱofȱthisȱevidenceȱdemonstratesȱthatȱCongressȱ
wasȱfullyȱcognizantȱofȱtheȱobligationsȱimposedȱbyȱtheȱTreatiesȱwhenȱitȱdraftedȱtheȱDMCAȱandȱ
thatȱitȱmadeȱaȱconsideredȱjudgmentȱthatȱthatȱlegislationȱwasȱsufficientȱtoȱimplementȱthem.ȱ
ȱ
TheȱSupremeȱCourtȱhasȱrecognizedȱthatȱ“onceȱanȱagency’sȱstatutoryȱconstructionȱhasȱbeenȱ
‘fullyȱbroughtȱtoȱtheȱattentionȱofȱtheȱpublicȱandȱtheȱCongress,’ȱandȱtheȱlatterȱhasȱnotȱsoughtȱtoȱ
alterȱthatȱinterpretationȱalthoughȱitȱhasȱamendedȱtheȱstatuteȱinȱotherȱrespects,ȱthenȱpresumablyȱ
theȱlegislativeȱintentȱhasȱbeenȱcorrectlyȱdiscerned.”267ȱȱInȱtheȱcaseȱofȱtheȱDMCA,ȱtwoȱexpertȱ
agenciesȱformallyȱadvisedȱCongressȱofȱtheirȱviewȱthatȱtreatyȱimplementationȱwouldȱrequireȱ
certainȱadditionsȱtoȱTitleȱ17ȱ(relatingȱtoȱcopyrightȱprotectionȱsystemsȱandȱcopyrightȱmanagementȱ
information),ȱbutȱwouldȱnotȱrequireȱchangesȱtoȱtheȱexclusiveȱrightsȱunderȱSectionȱ106.ȱȱCongressȱ
enactedȱimplementingȱlegislationȱreflectingȱthatȱinterpretation.ȱȱAccordingly,ȱ“theȱtotalȱ
combinationȱofȱwhatȱCongressȱdidȱandȱdidȱnotȱdo”ȱinȱamendingȱTitleȱ17ȱthroughȱtheȱDMCAȱisȱ
“probativeȱofȱitsȱunderstandingȱofȱtheȱcomplianceȱofȱtheȱunamendedȱportionsȱwithȱtreatyȱ
norms.”268ȱȱȱ
2. TheȱCharmingȱBetsyȱCanonȱ
TheȱconclusionȱthatȱU.S.ȱlawȱincludesȱaȱrightȱofȱmakingȱavailableȱisȱfurtherȱsupportedȱbyȱ
theȱCharmingȱBetsyȱcanon—aȱlongstandingȱprincipleȱofȱstatutoryȱinterpretationȱdirectingȱthatȱ“anȱ
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underȱtheȱWIPOȱInternetȱTreaties,ȱbutȱalsoȱunderȱnoȱfewerȱthanȱtwelveȱfreeȱtradeȱagreements,ȱallȱ
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ofȱwhichȱhaveȱbeenȱapprovedȱbyȱCongress,ȱtheȱmostȱrecentȱinȱ2011.271ȱȱThereȱisȱnoȱindicationȱthatȱ
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ȱH.R.ȱREP.ȱNO.ȱ105Ȭ796,ȱ105thȱCong.,ȱatȱ63ȱ(1998).ȱ
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ȱUnitedȱStatesȱv.ȱRutherford,ȱ442ȱU.S.ȱ544,ȱ554ȱn.10ȱ(1979)ȱ(quotingȱApexȱHosieryȱv.ȱLeader,ȱ310ȱU.S.ȱ469,ȱ488–89ȱ(1940)).ȱ
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ȱJaneȱC.ȱGinsburg,ȱRecentȱDevelopmentsȱinȱUSȱCopyrightȱLaw—PartȱII,ȱCaselaw:ȱExclusiveȱRightsȱonȱtheȱEbb?ȱ39ȱ(Colum.ȱ
Pub.ȱL.ȱ&ȱLegalȱTheoryȱWorkingȱPapers,ȱWorkingȱPaperȱNo.ȱ08158,ȱ2008),ȱ
http://lsr.nellco.org/cgi/viewcontent.cgi?article=1050&context=columbia_pllt;ȱseeȱalsoȱTheȱScopeȱofȱCopyrightȱProtection,ȱ
supraȱnoteȱ95,ȱatȱ2ȱ(statementȱofȱRep.ȱJohnȱConyers,ȱRankingȱMember,ȱSubcomm.ȱonȱCourts,ȱIntellectualȱProp.,ȱ&ȱtheȱ
Internet)ȱ(“Congressȱhasȱrepeatedlyȱdemonstrated,ȱbyȱratifyingȱtheseȱagreements,ȱthatȱtheȱUnitedȱStatesȱlawȱalreadyȱ
includesȱthisȱrightȱandȱnoȱchangeȱisȱnecessary.”).ȱ
268

ȱMurrayȱv.ȱSchoonerȱCharmingȱBetsy,ȱ6ȱU.S.ȱ64,ȱ118ȱ(1804).ȱ
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ȱRESTATEMENTȱ(THIRD)ȱOFȱFOREIGNȱRELATIONSȱLAWȱOFȱUNITEDȱSTATESȱ§ȱ114ȱ(AM.ȱLAWȱINST.ȱ1987).ȱȱOtherȱformulationsȱofȱ
theȱtestȱhaveȱindicatedȱthatȱcourtsȱshouldȱinterpretȱstatutesȱinȱaȱmannerȱconsistentȱwithȱinternationalȱobligationsȱ
wheneverȱsuchȱinterpretationȱisȱreasonable.ȱȱSeeȱCurtisȱA.ȱBradley,ȱTheȱCharmingȱBetsyȱCanonȱandȱSeparationȱofȱPowers:ȱ
RethinkingȱtheȱInterpretiveȱRoleȱofȱInternationalȱLaw,ȱ86ȱGEO.ȱL.J.ȱ479,ȱ490ȱ(1997)ȱ(citingȱUnitedȱStatesȱv.ȱYunis,ȱ924ȱF.2dȱ1086,ȱ
1091ȱ(D.C.ȱCir.ȱ1991);ȱUnitedȱStatesȱv.ȱGeorgescu,ȱ723ȱF.ȱSupp.ȱ912,ȱ921ȱ(E.D.N.Y.ȱ1989);ȱAm.ȱBaptistȱChurchesȱinȱtheȱU.S.A.ȱ
v.ȱMeese,ȱ712ȱF.ȱSupp.ȱ756,ȱ771ȱ(N.D.ȱCal.ȱ1989)).ȱ
270

ȱSeeȱsupraȱnotesȱ71,ȱ73,ȱandȱ77ȱandȱaccompanyingȱtext.ȱ
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Congressȱhasȱhadȱanyȱintentionȱtoȱdepartȱfromȱtheseȱobligations.ȱȱToȱtheȱcontrary,ȱasȱjustȱ
discussed,ȱitȱisȱclearȱthatȱCongressȱintendedȱtoȱfullyȱimplementȱtheȱInternetȱTreatiesȱthroughȱtheȱ
DMCAȱandȱconcludedȱthatȱnoȱsubstantiveȱchangesȱtoȱexistingȱexclusiveȱrightsȱwereȱnecessaryȱtoȱ
doȱso.ȱȱMoreover,ȱCongressȱgaveȱspecificȱapprovalȱtoȱmultipleȱExecutiveȱBranchȱdeterminationsȱ
thatȱnoȱstatutoryȱchangeȱwouldȱbeȱrequiredȱtoȱimplementȱFTAȱchaptersȱcontainingȱaȱmakingȱ
availableȱobligation.272ȱȱTheȱquestionȱthusȱisȱwhetherȱinterpretingȱtheȱCopyrightȱActȱtoȱprovideȱaȱ
makingȱavailableȱrightȱinȱsubstanceȱisȱfairlyȱpossible.ȱȱForȱallȱtheȱreasonsȱnotedȱabove,ȱtheȱOfficeȱ
concludesȱthatȱsuchȱaȱconstructionȱisȱnotȱonlyȱpossibleȱbutȱisȱtheȱreadingȱmostȱconsistentȱwithȱtheȱ
textȱofȱtheȱstatuteȱasȱaȱwholeȱandȱtheȱclearlyȱexpressedȱpurposesȱofȱbothȱtheȱ1976ȱActȱandȱtheȱ
DMCA.ȱȱTherefore,ȱCharmingȱBetsyȱcounselsȱthatȱcourtsȱshouldȱadoptȱthatȱinterpretation.ȱ
TheȱdistrictȱcourtȱinȱCapitolȱRecords,ȱInc.ȱv.ȱThomasȱreachedȱaȱdifferentȱconclusionȱasȱtoȱtheȱ
canon’sȱapplicabilityȱinȱthisȱcontext.273ȱȱWhileȱtheȱcourtȱacknowledgedȱthatȱ“theȱCharmingȱBetsyȱ
doctrineȱdirectsȱtheȱCourtȱtoȱadoptȱtheȱreasonableȱconstructionȱthatȱisȱconsistentȱwithȱtheȱUnitedȱ
States’ȱinternationalȱobligations”ȱandȱthatȱ“pastȱPresidents,ȱCongresses,ȱandȱtheȱRegisterȱofȱ
CopyrightsȱhaveȱindicatedȱtheirȱbeliefȱthatȱtheȱCopyrightȱActȱimplementsȱWIPO’sȱmakeȬavailableȱ
right,”ȱitȱconcludedȱthatȱinterpretingȱtheȱrightȱofȱdistributionȱtoȱcoverȱpeerȬtoȬpeerȱfilesharingȱ
activityȱinȱtheȱabsenceȱofȱevidenceȱofȱdownloadingȱ“isȱsimplyȱnotȱreasonable.”274ȱȱThisȱholdingȱ
wasȱinȱturnȱcitedȱwithȱapprovalȱinȱtheȱEasternȱDistrictȱofȱVirginia’sȱrecentȱdecisionȱinȱBMGȱRightsȱ
Managementȱ(US)ȱv.ȱCoxȱCommunications,ȱInc.,ȱwhichȱalsoȱdeclinedȱtoȱapplyȱtheȱcanonȱtoȱSectionȱ
Inc.
,
p
u
ro
19
106.275ȱȱTheȱcourtȱinȱThomas,ȱhowever,ȱbasedȱitsȱstatutoryȱinterpretationȱinȱpartȱonȱtheȱEighthȱ
0
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w
,
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Circuit’sȱNationalȱCarȱdecisionȱ(whichȱitȱdeemedȱbindingȱauthority)ȱandȱonȱtheȱpriorȱversionȱofȱ
. Zill March 1
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.
c
theȱNimmerȱtreatise,ȱbothȱofȱwhich,ȱasȱnotedȱabove,ȱareȱnowȱofȱlimitedȱanalyticalȱvalueȱonȱthisȱ
T, In ived on
H
V
in
issue.276ȱȱViewingȱtheȱstatuteȱinȱitsȱfullȱcontext,ȱtheȱOfficeȱconcludesȱthatȱconstruingȱtheȱCopyrightȱ
arch
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Actȱtoȱincludeȱaȱmakingȱavailableȱrightȱis,ȱatȱtheȱveryȱminimum,ȱaȱreasonableȱinterpretation.ȱȱTheȱ
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277ȱ
CharmingȱBetsyȱcanonȱaccordinglyȱprovidesȱanȱadditionalȱbasisȱforȱrecognizingȱsuchȱaȱright.
No.
ȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱ
ȱSeeȱsupraȱnotesȱ76–77ȱandȱaccompanyingȱtext.ȱ
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ȱ579ȱF.ȱSupp.ȱ2dȱ1210.ȱ

273

ȱId.ȱatȱ1226.ȱ

274

ȱ2015ȱWLȱ7756130,ȱatȱ*25.ȱ

275

ȱSeeȱThomas,ȱ579ȱF.ȱSupp.ȱ2dȱatȱ1217,ȱ1223–25.ȱ
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ȱPlaintiffsȱinȱseveralȱcasesȱhaveȱadvancedȱanȱadditionalȱargumentȱbasedȱonȱlanguageȱinȱSectionȱ106ȱprovidingȱthatȱaȱ
copyrightȱownerȱhasȱtheȱexclusiveȱrightȱ“toȱauthorize”ȱtheȱexerciseȱofȱtheȱenumeratedȱrights.ȱȱSeeȱ17ȱU.S.C.ȱ§ȱ106ȱ(“[T]heȱ
ownerȱofȱcopyrightȱunderȱthisȱtitleȱhasȱtheȱexclusiveȱrightsȱtoȱdoȱandȱtoȱauthorizeȱanyȱofȱtheȱfollowingȱ.ȱ.ȱ.ȱ.”)ȱ(emphasisȱ
added).ȱȱInȱtheirȱview,ȱthisȱprovisionȱgivesȱcopyrightȱownersȱanȱindependentȱcauseȱofȱactionȱagainstȱpersonsȱwhoȱ
authorizeȱinfringingȱactivity,ȱincludingȱthoseȱwhoȱmakeȱaȱworkȱavailableȱforȱdistribution,ȱperformance,ȱdisplay,ȱorȱ
reproductionȱwithoutȱpermission.ȱȱThisȱargument,ȱhowever,ȱhasȱbeenȱnotȱbeenȱembracedȱbyȱtheȱcourts,ȱwhichȱhaveȱ
referredȱtoȱtheȱlegislativeȱhistoryȱtoȱinterpretȱtheȱphraseȱ“toȱauthorize”ȱasȱonlyȱprovidingȱaȱcauseȱofȱactionȱforȱ
secondaryȱliability,ȱmeaningȱthereȱmustȱbeȱdirectȱinfringementȱbyȱaȱthirdȱpartyȱforȱliabilityȱtoȱattachȱtoȱtheȱ
“authorizing”ȱparty.ȱȱSeeȱLatinȱAm.ȱMusicȱCo.ȱv.ȱArchdioceseȱofȱSanȱJuanȱofȱRomanȱCatholicȱ&ȱApostolicȱChurch,ȱ499ȱF.3dȱ32,ȱ
46ȱ(1stȱCir.ȱ2007);ȱVenegasȬHernándezȱv.ȱAsociaciónȱdeȱCompositoresȱyȱEditoresȱdeȱMúsicaȱLatinoamericana,ȱ424ȱF.3dȱ50,ȱ57–58ȱ
(1stȱCir.ȱ2005);ȱSubafilms,ȱLtd.ȱv.ȱMGMȬPatheȱCommcȇnsȱCo.,ȱ24ȱF.3dȱ1088,ȱ1093ȱ(9thȱCir.ȱ1994)ȱ(enȱbanc);ȱHowell,ȱ554ȱF.ȱ
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Forȱallȱofȱtheȱforegoingȱreasons,ȱtheȱCopyrightȱOfficeȱadheresȱtoȱtheȱlongstandingȱU.S.ȱ
governmentȱviewȱthatȱtheȱexclusiveȱrightsȱunderȱSectionȱ106ȱcollectivelyȱprovideȱtheȱsubstanceȱofȱ
theȱmakingȱavailableȱrightȱinȱtheȱWIPOȱInternetȱTreaties.ȱȱInȱreachingȱthisȱconclusion,ȱweȱ
recognizeȱthatȱthereȱareȱaȱnumberȱofȱonlineȱcontextsȱinȱwhichȱU.S.ȱcourtsȱhaveȱyetȱtoȱfullyȱaddressȱ
whether,ȱorȱtoȱwhatȱextent,ȱparticularȱexclusiveȱrightsȱmayȱbeȱimplicated.ȱȱAsȱnoted,ȱtheȱOfficeȱ
doesȱnotȱattemptȱtoȱresolveȱsuchȱquestionsȱhere.ȱȱSomeȱofȱtheseȱissues,ȱhowever,ȱhaveȱgeneratedȱ
significantȱlitigationȱinȱotherȱWIPOȱmemberȱstatesȱinȱtheȱcontextȱofȱthoseȱcountries’ȱnationalȱlaws.ȱȱ
WeȱbrieflyȱreviewȱthoseȱcasesȱinȱtheȱdiscussionȱofȱEmergingȱIssuesȱinȱtheȱnextȱPart.ȱ
IV. MAKINGȱAVAILABLEȱIMPLEMENTATIONȱBYȱOTHERȱTREATYȱPARTNERSȱ
Asȱpartȱofȱthisȱstudy,ȱtheȱOfficeȱwasȱaskedȱtoȱassessȱwhetherȱalternativeȱimplementationȱ
approachesȱmayȱbeȱbeneficialȱinȱtheȱUnitedȱStates.278ȱȱTheȱOfficeȱidentifiedȱtheȱstatutoryȱlanguageȱ
otherȱcountriesȱhaveȱusedȱtoȱincorporateȱtheȱmakingȱavailableȱrightȱintoȱnationalȱlawȱandȱsortedȱ
themȱintoȱthreeȱgroups:ȱȱ(i)ȱcountriesȱthatȱadoptedȱtheȱWIPOȱInternetȱTreatiesȱlanguageȱnearȱ
verbatimȱtoȱimplementȱtheȱmakingȱavailableȱright,ȱ(ii)ȱcountriesȱthatȱadoptedȱalternativeȱlanguageȱ
toȱimplementȱtheȱright,ȱandȱ(iii)ȱcountriesȱthat,ȱlikeȱtheȱUnitedȱStates,ȱhaveȱnotȱadoptedȱexplicitȱ
makingȱavailableȱlanguage,ȱbutȱinsteadȱhaveȱimplementedȱtheȱrightȱthroughȱanȱexistingȱrightȱorȱ
nc.
rights.ȱȱȱ
up, I
9
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w Gr 11, 201
o
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TheȱOfficeȱthenȱconsideredȱhowȱtheȱcourtsȱinȱeachȱofȱtheseȱcategoriesȱhaveȱinterpretedȱtheȱ
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makingȱavailableȱrightȱasȱitȱrelatesȱtoȱtheȱtwoȱissuesȱthatȱhaveȱarisenȱinȱtheȱUnitedȱStatesȱthatȱformȱ
HT, hived o
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theȱsineȱquaȱnonȱofȱtheȱmakingȱavailableȱright:ȱȱtheȱtreatmentȱofȱoneȬtoȬoneȱtransmissions,ȱwhichȱ
arc
ited
7
c
8
5
securesȱtoȱcopyrightȱownersȱtheȱrightȱtoȱcontrolȱdeliveryȱofȱtheirȱworksȱtoȱmembersȱofȱtheȱpublicȱ
7-35
1
.
o
individuallyȱinȱseparateȱplacesȱandȱtimes,ȱandȱtheȱtreatmentȱofȱ“offers”ȱofȱcopyrightedȱworks,ȱ
N
whichȱsecuresȱtoȱcopyrightȱownersȱtheȱrightȱtoȱcontrolȱaccessȱtoȱtheirȱcontent.ȱȱAtȱtheȱendȱofȱtheȱ
section,ȱweȱbrieflyȱdiscussȱaȱthirdȱareaȱofȱlawȱthatȱhasȱreceivedȱsignificantȱattentionȱinȱforeignȱ
jurisdictionsȱ(althoughȱtheȱjurisprudenceȱregardingȱthisȱissueȱisȱlessȱdevelopedȱinȱtheȱUnitedȱ
ȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱ
Supp.ȱ2dȱatȱ987;ȱThomas,ȱ579ȱF.ȱSupp.ȱ2dȱatȱ1220–23;ȱElektraȱEntm’tȱGrp.,ȱ551ȱF.ȱSupp.ȱ2dȱatȱ245–47;ȱLondonȬSireȱRecords,ȱ
542ȱF.ȱSupp.ȱ2dȱatȱ166.ȱȱȱ
TheȱlegislativeȱhistoryȱreliedȱonȱforȱthisȱconstructionȱappearsȱinȱtheȱHouseȱReportȱaccompanyingȱtheȱbillȱthatȱ
becameȱtheȱ1976ȱAct:ȱ
Useȱofȱtheȱphraseȱ‘toȱauthorize’ȱisȱintendedȱtoȱavoidȱanyȱquestionsȱasȱtoȱtheȱliabilityȱofȱcontributoryȱ
infringers.ȱȱForȱexample,ȱaȱpersonȱwhoȱlawfullyȱacquiresȱanȱauthorizedȱcopyȱofȱaȱmotionȱpictureȱ
wouldȱbeȱanȱinfringerȱifȱheȱorȱsheȱengagesȱinȱtheȱbusinessȱofȱrentingȱitȱtoȱothersȱforȱpurposesȱofȱ
unauthorizedȱpublicȱperformance.ȱ
H.R.ȱREP.ȱNO.ȱ94Ȭ1476,ȱatȱ61.ȱȱTheȱFirstȱCircuit,ȱhowever,ȱhasȱnotedȱthatȱwhileȱtheȱinterpretationȱadoptedȱbyȱcourtsȱ
“appearsȱfromȱlegislativeȱhistoryȱtoȱbeȱcloserȱtoȱcongressionalȱintent,”ȱtheȱ“betterȱbareȬlanguageȱreadingȱwouldȱallowȱ
theȱclaimsȱinȱquestion.”ȱȱVenegasȬHernández,ȱ424ȱF.3dȱatȱ58.ȱ
ȱSeeȱLetterȱfromȱRep.ȱMelvinȱL.ȱWatt,ȱsupraȱnoteȱ10,ȱatȱ2ȱ(askingȱtheȱCopyrightȱOfficeȱtoȱreviewȱandȱassessȱ“howȱ
foreignȱlawsȱhaveȱinterpretedȱandȱimplementedȱtheȱrelevantȱprovisionsȱofȱtheȱWIPOȱInternetȱTreaties”).ȱ
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States),ȱnamelyȱtheȱtreatmentȱofȱofferingȱaccessȱtoȱcontentȱhostedȱelsewhereȱonȱtheȱInternetȱ
(typicallyȱthroughȱsomeȱformȱofȱhyperlinking).279ȱȱȱ
Theȱthreeȱcategoriesȱintoȱwhichȱweȱgroupedȱtheȱlegislativeȱapproachesȱadoptedȱbyȱotherȱ
treatyȱsignatoriesȱare:ȱ
(1)ȱInternetȱTreatiesȱLanguageȱ
Underȱthisȱapproach,ȱimplementingȱ
legislationȱadoptedȱaȱmakingȱavailableȱrightȱ
usingȱlanguageȱthatȱtracksȱthatȱofȱWCTȱArticleȱ
8,ȱeitherȱidenticallyȱorȱwithȱnonȬsubstantiveȱ
differences.ȱȱItȱmayȱbeȱcouchedȱasȱpartȱofȱaȱ
broaderȱcommunicationȬtoȬtheȬpublicȱrightȱorȱitȱ
mayȱbeȱaȱseparatelyȱenumeratedȱright.280ȱȱȱ

ImplementationModel
• InternetTreatiesLanguage
• AlternativeLanguage
• StatutorySilence

14

(2)ȱAlternativeȱLanguageȱ

Underȱthisȱapproach,ȱaȱnew,ȱexplicitȱ
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(3)ȱStatutoryȱSilenceȱ
17-3
.
o
N

ThisȱapproachȱcoversȱtheȱactȱofȱmakingȱavailableȱthroughȱaȱpreȬexistingȱrightȱorȱrights,ȱ
withoutȱadoptingȱaȱspecificȱreferenceȱtoȱtheȱmakingȱavailableȱright.ȱȱȱ
ȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱ
ȱTheȱcasesȱdiscussedȱhereinȱareȱillustrativeȱofȱtheȱforeignȱimplementationȱexperiences,ȱbutȱareȱnotȱexhaustive.ȱȱTheȱ
Officeȱsurveyedȱtheȱcopyrightȱlawsȱofȱtheȱ94ȱcontractingȱpartiesȱthatȱhaveȱimplementedȱtheȱWCT,ȱandȱthenȱlookedȱatȱ
theȱavailableȱjurisprudenceȱfoundȱthroughȱourȱownȱresearchȱandȱaȱreviewȱofȱtheȱcommentsȱandȱroundtableȱdiscussionsȱ
receivedȱasȱpartȱofȱthisȱstudy.ȱȱKeyȱchallengesȱfacedȱinȱcompilingȱthisȱreview,ȱhowever,ȱincludedȱaȱpaucityȱofȱreportedȱ
decisionsȱinȱsomeȱjurisdictions,ȱasȱwellȱasȱtheȱlimitedȱavailabilityȱofȱauthoritativeȱEnglishȱtranslationsȱofȱdecisionsȱinȱ
certainȱcountries.ȱȱFurther,ȱbecauseȱprotectionȱunderȱtheȱUnitedȱStatesȱisȱbasedȱonȱauthorsȱandȱtheirȱworksȱ(andȱnotȱonȱ
relatedȱrights,ȱasȱusedȱinȱsomeȱinternationalȱtreatiesȱandȱforeignȱjurisdictions),ȱweȱlimitedȱourȱreviewȱtoȱcasesȱinvolvingȱ
theȱrightsȱofȱauthorsȱunderȱtheȱ“communicationȱtoȱtheȱpublic”ȱconstructȱasȱfoundȱinȱWCTȱArticleȱ8.ȱȱȱ

279

ȱForȱinclusionȱinȱthisȱcategory,ȱtheȱforeignȱstatuteȱcontainsȱtheȱWCTȱphraseȱ(orȱsomeȱcloseȱvariationȱthereof):ȱ
“includingȱtheȱmakingȱavailableȱtoȱtheȱpublicȱofȱtheirȱworksȱinȱsuchȱaȱwayȱthatȱmembersȱofȱtheȱpublicȱmayȱaccessȱtheseȱ
worksȱfromȱaȱplaceȱandȱatȱaȱtimeȱindividuallyȱchosenȱbyȱthem.”ȱȱWCT,ȱsupraȱnoteȱ1,ȱart.ȱ8.ȱ

280

ȱInȱsomeȱAlternativeȱLanguageȱModelȱcountries,ȱtheȱstatutoryȱlanguageȱappearsȱtoȱcloselyȱtrackȱtheȱWCTȱlanguageȱ
butȱincludesȱadditionalȱwordsȱorȱphrasesȱsuchȱasȱ“telecommunication”ȱorȱ“informationȱnetwork”ȱthatȱincorporateȱintoȱ
theȱrightȱseparateȱstatutoryȱandȱregulatoryȱschemes.ȱȱInȱotherȱAlternativeȱLanguageȱModelȱcountries,ȱtheȱlanguageȱusedȱ
toȱprovideȱforȱanȱexplicitȱcommunicationȬtoȬtheȬpublicȱorȱmakingȱavailableȱrightȱdeviatesȱmoreȱsignificantlyȱfromȱtheȱ
WIPOȱInternetȱTreatiesȱlanguage.ȱ
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A. InternetȱTreatiesȱModelȱȱ
Theȱmostȱcommonȱapproachȱtoȱ
Member States shall provide authors with the
implementationȱofȱtheȱmakingȱavailableȱrightȱhasȱ
exclusive right to authorise or prohibit any
communication to the public of their works, by
beenȱforȱaȱforeignȱjurisdictionȱtoȱadoptȱtheȱ
wire or wireless means, including the making
languageȱofȱtheȱWIPOȱInternetȱTreatiesȱinȱitsȱ
available to the public of their works in such a
copyrightȱstatute.ȱȱThisȱmodelȱhasȱbeenȱadoptedȱ
way that members of the public may access them
byȱroughlyȱ49ȱofȱtheȱ94ȱcontractingȱpartiesȱthatȱ
from a place and at a time individually chosen by
haveȱratifiedȱtheȱWCT.282ȱȱAlthoughȱaȱnumberȱofȱ
them.
countriesȱhaveȱtakenȱthisȱapproach,ȱtheȱ
—EU InfoSoc Directive Art. 3(1)
overwhelmingȱmajorityȱofȱrelatedȱcourtȱdecisionsȱ
theȱOfficeȱhasȱbeenȱableȱtoȱidentifyȱhaveȱcomeȱ
fromȱEurope,283ȱalongȱwithȱaȱfewȱfromȱSingapore.ȱȱDespiteȱnearlyȱidenticalȱimplementationȱ
language,ȱtheȱcourtsȱinȱSingaporeȱandȱtheȱEUȱhaveȱcomeȱtoȱdifferentȱconclusionsȱonȱseveralȱ
questionsȱregardingȱtheȱscopeȱofȱtheȱmakingȱavailableȱright.ȱȱSomeȱofȱthisȱinconsistencyȱmayȱbeȱ
tracedȱtoȱtheȱtreatyȱlanguageȱitself.ȱȱAsȱmultipleȱdecisionsȱofȱtheȱCourtȱofȱJusticeȱofȱtheȱEuropeanȱ
Unionȱ(“CJEU”)ȱhaveȱnoted,ȱwhileȱtheȱInfoSocȱDirectiveȱtextȱincorporatesȱtheȱWCTȱlanguage,ȱ
neitherȱtheȱDirectiveȱnorȱtheȱWCTȱdefinesȱtheȱrightȱofȱ“communicationȱtoȱtheȱpublic.”284ȱȱ
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ȱSeeȱAppendixȱE.ȱ
1. OneȬtoȬOneȱTransmissionsȱȱ
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ȱTheȱWIPOȱInternetȱTreatiesȱwereȱsignedȱinȱ1996ȱbyȱtheȱEuropeanȱCommunity,ȱtheȱpredecessorȱtoȱtheȱEuropeanȱ
Union.ȱȱInȱ2001,ȱtheȱEUȱadoptedȱtheȱInformationȱSocietyȱ(“InfoSoc”)ȱDirective,ȱwhichȱincludesȱlanguageȱidenticalȱtoȱ
Articleȱ8ȱofȱtheȱWCT,ȱrequiringȱmemberȱstatesȱtoȱprotectȱtheȱrightȱofȱcommunicationȱtoȱtheȱpublic,ȱ“includingȱtheȱ
makingȱavailableȱtoȱtheȱpublicȱofȱ[authors’]ȱworksȱinȱsuchȱaȱwayȱthatȱmembersȱofȱtheȱpublicȱmayȱaccessȱthemȱfromȱaȱ
placeȱandȱatȱaȱtimeȱindividuallyȱchosenȱbyȱthem.”ȱȱDirectiveȱ2001/29/EC,ȱofȱtheȱEuropeanȱParliamentȱandȱofȱtheȱCouncilȱ
ofȱ22ȱMayȱ2001ȱonȱtheȱHarmonisationȱofȱCertainȱAspectsȱofȱCopyrightȱandȱRelatedȱRightsȱinȱtheȱInformationȱSociety,ȱ
art.ȱ3(1),ȱ2001ȱO.J.ȱ(Lȱ167)ȱ10,ȱ16.ȱȱInȱadditionȱtoȱadoptingȱtheȱlanguageȱofȱArticleȱ8ȱofȱtheȱWCT,ȱRecitalȱ(23)ȱofȱtheȱInfoSocȱ
Directiveȱpreambleȱstatesȱthatȱtheȱ“rightȱshouldȱbeȱunderstoodȱinȱaȱbroadȱsenseȱcoveringȱallȱcommunicationȱtoȱtheȱ
publicȱnotȱpresentȱatȱtheȱplaceȱwhereȱtheȱcommunicationȱoriginates.”ȱȱId.,ȱrecitalȱ23,ȱ12.ȱȱFinalȱimplementationȱofȱtheȱ
makingȱavailableȱrightȱwasȱleftȱtoȱindividualȱEUȱmemberȱstates,ȱthoughȱ20ȱofȱtheȱ28ȱhaveȱadoptedȱtheȱInternetȱTreatiesȱ
language—Bulgaria,ȱCyprus,ȱtheȱCzechȱRepublic,ȱDenmark,ȱGermany,ȱGreece,ȱIreland,ȱItaly,ȱLatvia,ȱLithuania,ȱ
Luxembourg,ȱMalta,ȱPoland,ȱPortugal,ȱRomania,ȱSlovakia,ȱSlovenia,ȱSpain,ȱSweden,ȱandȱtheȱUnitedȱKingdom.ȱȱSeeȱ
AppendixȱE.ȱ
283

ȱSee,ȱe.g.,ȱJoinedȱCasesȱCȬ403/08ȱ&ȱCȬ429/08,ȱFootballȱAss’nȱPremierȱLeagueȱLtd.ȱv.ȱQCȱLeisure,ȱ2011ȱE.C.R.ȱIȬ09083,ȱ
2011ȱEURȬLexȱCELEXȱ62008CJ0403,ȱpara.ȱ184ȱ(Oct.ȱ4,ȱ2011)ȱ(“ItȱshouldȱbeȱnotedȱatȱtheȱoutsetȱthatȱArticleȱ3(1)ȱofȱtheȱ
CopyrightȱDirectiveȱdoesȱnotȱdefineȱtheȱconceptȱofȱ‘communicationȱtoȱtheȱpublic.’”)ȱ(citingȱRafaelȱHoteles,ȱ2006ȱEURȬLexȱ
CELEXȱ62005CJ0306,ȱpara.ȱ33).ȱ
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ȱ“[A]uthorsȱofȱliteraryȱandȱartisticȱworksȱshallȱenjoyȱtheȱexclusiveȱrightȱofȱauthorizingȱanyȱcommunicationȱtoȱtheȱ
publicȱofȱtheirȱworks,ȱbyȱwireȱorȱwirelessȱmeans,ȱincludingȱtheȱmakingȱavailableȱtoȱtheȱpublicȱofȱtheirȱworksȱinȱsuchȱaȱwayȱthatȱ
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changesȱtoȱtheȱtechnologiesȱusedȱtoȱstreamȱcopyrightedȱworksȱhaveȱposedȱchallengesȱforȱcourtsȱ
interpretingȱtheȱmakingȱavailableȱrightȱinȱthoseȱcountriesȱthatȱincorporateȱtheȱrightȱwithinȱaȱ
broaderȱrightȱofȱcommunicationȱtoȱtheȱpublic.ȱȱWithȱtheȱadventȱofȱtechnologyȱthatȱcreatesȱ
individualȱstreamsȱtoȱtransmitȱcopyrightedȱworksȱtoȱeachȱuser,ȱcourtsȱhaveȱstruggledȱwithȱhowȱtoȱ
handleȱsuchȱactivity.ȱȱAreȱsuchȱtransmissionsȱdirectedȱatȱtheȱpublic,ȱthusȱimplicatingȱtheȱrightȱofȱ
communicationȱtoȱtheȱpublic?ȱȱOrȱdoesȱtheȱuseȱofȱsuchȱtechnologyȱrenderȱeachȱtransmissionȱaȱ
nonȬpublicȱcommunicationȱthatȱisȱnotȱsubjectȱtoȱanyȱofȱtheȱexclusiveȱrightsȱofȱtheȱcopyrightȱ
owner?286ȱȱCourtsȱinȱcountriesȱthatȱhaveȱadoptedȱtheȱInternetȱTreatiesȱLanguageȱapproachȱhaveȱ
reachedȱdifferentȱconclusionsȱonȱthisȱissue.ȱȱWhileȱcourtsȱinȱtheȱEuropeanȱUnionȱhaveȱfocusedȱ
theirȱanalysisȱonȱtheȱavailabilityȱtoȱtheȱpublicȱofȱsuchȱoneȬtoȬoneȱtransmissions,ȱcourtsȱinȱ
Singaporeȱhaveȱfocusedȱtheirȱanalysisȱonȱwhetherȱaȱparticularȱtransmissionȱconstitutedȱaȱ
communicationȱtoȱtheȱpublic.ȱ
InȱcasesȱpresentingȱtheȱquestionȱofȱoneȬtoȬoneȱtransmissions,ȱtheȱCJEU287ȱhasȱconcludedȱ
thatȱ“theȱcumulativeȱeffectȱofȱmakingȱtheȱworksȱavailableȱtoȱpotentialȱrecipientsȱshouldȱbeȱtakenȱ
intoȱaccount,”ȱfindingȱthatȱtheȱtransmissionȱofȱaȱterrestrialȱtelevisionȱbroadcastȱoverȱtheȱInternetȱ
toȱindividualȱsubscribers’ȱprivateȱviewingȱdevicesȱimplicatedȱtheȱcopyrightȱowner’sȱrightȱofȱ
communicationȱtoȱtheȱpublicȱinȱtheȱ2013ȱcaseȱofȱITVȱv.ȱTVCatchup.288ȱȱInȱreachingȱthisȱconclusion,ȱ
theȱCJEUȱreasonedȱthatȱ“itȱisȱirrelevantȱwhetherȱtheȱpotentialȱrecipientsȱaccessȱtheȱcommunicatedȱ
worksȱthroughȱaȱoneȬtoȬoneȱconnection”ȱbecauseȱdoingȱsoȱ“doesȱnotȱpreventȱaȱlargeȱnumberȱofȱ
Inc.
,
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19
personsȱhavingȱaccessȱtoȱtheȱsameȱworkȱatȱtheȱsameȱtime.”289G
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No.

membersȱofȱtheȱpublicȱmayȱaccessȱtheseȱworksȱfromȱaȱplaceȱandȱatȱaȱtimeȱindividuallyȱchosenȱbyȱthem.”ȱWCT,ȱsupraȱnoteȱ1,ȱart.ȱ8ȱ
(emphasisȱadded).ȱ
ȱThisȱissueȱisȱsimilarȱtoȱtheȱquestionsȱraisedȱbyȱtheȱAereoȱtechnologyȱinȱtheȱUnitedȱStates,ȱwhichȱwasȱtheȱsubjectȱofȱtheȱ
SupremeȱCourt’sȱdecisionȱonȱtheȱpublicȱperformanceȱrightȱinȱAereoȱIII,ȱ134ȱS.ȱCt.ȱ2498,ȱdiscussedȱinȱPartȱIII.B.2.b.i,ȱsupra.ȱȱ
286

ȱTheȱCJEUȱhasȱjurisdictionȱtoȱgiveȱpreliminaryȱrulingsȱconcerningȱtheȱ“validityȱandȱinterpretationȱofȱactsȱofȱtheȱ
institutions,ȱbodies,ȱofficesȱorȱagenciesȱofȱtheȱUnion.”ȱȱSeeȱConsolidatedȱVersionȱofȱtheȱTreatyȱonȱtheȱFunctioningȱofȱtheȱ
EuropeanȱUnionȱart.ȱ267,ȱOct.ȱ26,ȱ2012,ȱ2012ȱO.J.ȱ(Cȱ326)ȱ47,ȱ164.ȱȱWhereȱaȱquestionȱisȱraisedȱbeforeȱanyȱmemberȱstateȱ
courtȱorȱtribunal,ȱtheȱcourtȱorȱtribunalȱmayȱrequestȱaȱCJEUȱrulingȱonȱthatȱquestionȱ“ifȱitȱconsidersȱthatȱaȱdecisionȱonȱtheȱ
questionȱisȱnecessaryȱtoȱenableȱitȱtoȱgiveȱjudgment.”ȱȱId.ȱȱWhereȱtheȱCJEUȱrendersȱaȱpreliminaryȱruling,ȱitȱonlyȱ
interpretsȱEUȱlawȱorȱrulesȱonȱitsȱvalidity.ȱȱTheȱCJEUȱdoesȱnotȱapplyȱthatȱlawȱtoȱtheȱunderlyingȱfactualȱsituation.ȱȱSeeȱ
Recommendations:ȱCourtȱofȱJusticeȱofȱtheȱEuropeanȱUnion,ȱparagraphȱ7,ȱ2012ȱO.J.ȱ(Cȱ338)ȱ1,ȱ2.ȱȱAȱjudgmentȱinȱwhichȱtheȱ
CJEUȱgivesȱaȱpreliminaryȱrulingȱonȱtheȱinterpretationȱorȱvalidityȱofȱanȱactȱofȱanȱEUȱinstitutionȱ“conclusivelyȱdeterminesȱ
aȱquestionȱorȱquestionsȱofȱ[EU]ȱlawȱandȱisȱbindingȱonȱtheȱnationalȱcourtȱforȱtheȱpurposesȱofȱtheȱdecisionȱtoȱbeȱgivenȱbyȱ
itȱinȱtheȱmainȱproceedings.”ȱȱCaseȱ69/85,ȱWünscheȱHandelsgesellschaftȱGmbHȱ&ȱCo.ȱv.ȱFed.ȱRepublicȱofȱGermany,ȱ1986ȱ
E.C.R.ȱ948,ȱ1986ȱEURȬLexȱCELEXȱ61985CO0069,ȱpara.ȱ13ȱ(Mar.ȱ5,ȱ1986).ȱ
287

ȱCaseȱCȬ607/11,ȱITVȱBroad.ȱLtd.ȱv.ȱTVȱCatchup,ȱ2013ȱEURȬLexȱCELEXȱ62011CJ0607,ȱpara.ȱ33ȱ(Mar.ȱ7,ȱ2013).ȱ
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ȱId.ȱatȱpara.ȱ34.ȱ
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ȱRafaelȱHoteles,ȱ2006ȱEURȬLexȱCELEXȱ62005CJ0306.ȱȱTheȱcourtȱreaffirmedȱthatȱcommunicationȱtoȱtheȱpublicȱrequiresȱaȱ
communicationȱtoȱanȱindeterminateȱbutȱlargeȱnumberȱofȱpeople.ȱȱYet,ȱsignificantly,ȱtheȱcourtȱconcludedȱthatȱthisȱ
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Inȱcontrast,ȱanȱappellateȱcourtȱinȱSingaporeȱdeclinedȱtoȱfindȱinfringementȱbyȱaȱserviceȱthatȱ
providedȱindividualizedȱtransmissionsȱofȱtelevisedȱprogrammingȱthatȱwasȱrequestedȱbyȱaȱuserȱ
andȱonlyȱaccessibleȱbyȱthatȱuser.291ȱȱTheȱcase,ȱRecordTVȱv.ȱMediaCorpȱTV,ȱinvolvedȱanȱInternetȬ
basedȱDVRȱservice,ȱRecordTV.ȱȱAȱuserȱcouldȱselectȱaȱ“freeȬtoȬair”ȱMediaCorpȱshowȱbroadcastȱinȱ
Singaporeȱtoȱrecord,ȱafterȱwhichȱtheȱDVRȱwouldȱcaptureȱtheȱshowȱonȱaȱtelevisionȱtuner,ȱrecordȱitȱ
onȱRecordTV’sȱonȬsiteȱcomputers,ȱandȱthenȱstreamȱtheȱrecordingȱtoȱtheȱuser’sȱcomputerȱoverȱtheȱ
Internet.292ȱȱTheȱlowerȱcourtȱheldȱthatȱtheȱrecordingȱinfringedȱMediaCorp’sȱrightȱofȱ
communicationȱtoȱtheȱpublic,ȱbutȱdidȱnotȱinfringeȱitsȱreproductionȱrightȱbecauseȱtheȱrecordingsȱ
merelyȱenabledȱusersȱtoȱ“timeȬshift.”293ȱȱTheȱCourtȱofȱAppealȱreversedȱonȱtheȱrightȱofȱ
communicationȱtoȱtheȱpublic,ȱholdingȱthatȱ“anyȱcommunicationsȱmadeȱbyȱRecordTVȱtoȱ
RegisteredȱUsersȱ.ȱ.ȱ.ȱwereȱmadeȱprivatelyȱandȱindividually.”294ȱȱTheȱcourtȱstatedȱthatȱtheȱrelevantȱ
questionȱ“wasȱnotȱwhetherȱRecordTV’sȱiDVRȱserviceȱwasȱavailableȱtoȱ‘theȱpublic,’”ȱbutȱinsteadȱ
“shouldȱhaveȱbeenȱwhetherȱaȱparticularȱ.ȱ.ȱ.ȱshowȱhadȱbeenȱtransmittedȱtoȱtheȱpublic.”295ȱȱFramedȱ
inȱthisȱmanner,ȱtheȱcourtȱdeterminedȱthatȱtheȱoperativeȱ“communication”ȱdidȱnotȱoccurȱuntilȱaȱ
showȱwasȱdownloadedȱtoȱtheȱuser’sȱplaylistȱandȱthusȱavailableȱforȱviewingȱbyȱthatȱuser.296ȱȱSinceȱ
theȱuserȱcontrolledȱtheȱcontentȱofȱtheȱplaylist,ȱtheȱcourtȱconcludedȱthatȱtheȱuserȱwasȱtheȱ
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aȱwayȱthatȱtheȱworkȱorȱsubjectȬmatterȱmayȱbeȱaccessedȱbyȱanyȱpersonȱfromȱaȱplaceȱandȱatȱaȱtimeȱchosenȱbyȱhim.”ȱȱ
CopyrightȱActȱ(Cap.ȱ63,ȱ2006ȱRev.ȱEd.),ȱlastȱamendedȱbyȱActȱ22ȱofȱ2014,ȱssȱ7,ȱ26ȱ(Sing.).ȱȱRecordTVȱofferedȱregisteredȱ
usersȱaȱfreeȱremoteȱDVRȱtoȱrecordȱMediaCorp’sȱfreeȬtoȬairȱbroadcastsȱinȱSingapore.ȱȱAȱregisteredȱuserȱloggedȱintoȱ
RecordTV’sȱDVRȱservice—knownȱasȱiDVR—usingȱaȱusernameȱandȱpassword,ȱandȱ“wouldȱselectȱfromȱthisȱdatabaseȱtheȱ
MediaCorpȱshowsȱwhichȱheȱwantedȱtoȱhaveȱrecordedȱandȱenterȱtheȱselectedȱshowsȱintoȱaȱplaylist”ȱandȱthenȱwouldȱ
sendȱaȱrequestȱforȱtheȱiDVRȱtoȱrecordȱthoseȱshows;ȱaȱprogramȱinȱRecordTV’sȱrecordingȱcomputersȱwouldȱmonitorȱforȱ
theseȱrequestsȱandȱthenȱinstructȱtheȱiDVRȱtoȱrecordȱtheȱshow.ȱȱRecordTVȱPteȱLtd.ȱv.ȱMediaCorpȱTVȱSingaporeȱPteȱLtd.ȱ
[2010]ȱSGCAȱ43ȱatȱ[6]ȱ(“RecordTV”),ȱavailableȱatȱhttp://www.singaporelaw.sg/sglaw/lawsȬofȬsingapore/caseȬlaw/freeȬ
law/courtȬofȬappealȬjudgments/14385ȬrecordtvȬpteȬltdȬvȬmediacorpȬtvȬsingaporeȬpteȬltdȬandȬothersȬ2010ȬsgcaȬ43.ȱȱ
RecordTVȱoperatedȱantennasȱforȱeachȱtelevisionȱchannelȱfromȱwhichȱitȱrecordedȱprograms,ȱandȱwouldȱrecordȱeitherȱ
oneȱorȱmultipleȱcopiesȱandȱstoreȱthemȱonȱRecordTV’sȱcomputers,ȱfromȱwhichȱtheȱregisteredȱuserȱwhoȱrequestedȱaȱgivenȱ
programȱcouldȱplayȱitȱback.ȱȱId.ȱatȱ[7].ȱȱTheȱrecordingȱwouldȱthenȱbeȱstreamedȱtoȱtheȱregisteredȱuser.ȱȱId.ȱatȱ[8].ȱ
ȱRecordTV,ȱ[2010]ȱSGCAȱ43,ȱatȱ[5]–[9];ȱseeȱalsoȱGinsburgȱInitialȱComments,ȱatȱ6.ȱ
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ȱRecordTV,ȱ[2010]ȱSGCAȱ43,ȱatȱ[11].ȱ
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ȱId.ȱatȱ[26].ȱȱTheȱappellateȱcourtȱfocusedȱparticularlyȱonȱtheȱfactȱthatȱanyȱuserȱcouldȱonlyȱaccessȱandȱviewȱ“timeȬ
shifted”ȱrecordingsȱofȱspecificȱshowsȱrequestedȱbyȱthatȱuser.ȱ
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ȱId.ȱatȱ[28].ȱ
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ȱId.ȱatȱ[36].ȱ
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“communicator”ȱforȱpurposesȱofȱtheȱCopyrightȱAct,297ȱnotȱRecordTV.298ȱȱConsequently,ȱtheȱcourtȱ
foundȱthatȱRecordTVȱdidȱnotȱinfringeȱMediaCorp’sȱrightȱofȱcommunicationȱtoȱtheȱpublic.299ȱȱInȱ
reachingȱthisȱconclusion,ȱtheȱcourtȱbroadlyȱfollowedȱtheȱpreȬAereoȱU.S.ȱdecisionȱinȱCablevision,ȱ
whichȱitȱextensivelyȱcitedȱearlyȱinȱtheȱopinion.300ȱȱItȱisȱdifficultȱtoȱascertainȱtheȱfullȱimplicationȱofȱ
thisȱcaseȱonȱtheȱinterpretationȱofȱtheȱinteractiveȱelementȱofȱtheȱmakingȱavailableȱrightȱinȱ
Singapore,ȱbeyondȱtheȱfactsȱofȱthisȱparticularȱcase.ȱ
Asȱoneȱcommenterȱinȱourȱstudyȱnoted,ȱsuchȱdisagreementsȱregardingȱtheȱstatusȱofȱoneȬtoȬ
oneȱtransmissions,ȱbyȱfocusingȱonȱtheȱactȱofȱreceiptȱofȱtheȱcommunicationȱbyȱanȱindividualȱratherȱ
thanȱtheȱofferȱofȱtheȱcommunicationȱtoȱtheȱpublic,ȱappearȱtoȱbeȱoutȱofȱstepȱwithȱtheȱintentȱbehindȱ
theȱWCTȱmakingȱavailableȱright.ȱȱProfessorȱJaneȱGinsburgȱexpressedȱtheȱviewȱthatȱ“[t]heȱactȱthatȱ
triggersȱtheȱmakingȱavailableȱrightȱisȱtheȱofferȱtoȱcommunicateȱtheȱworkȱtoȱtheȱpublicȱonȱanȱonȬ
demandȱbasis;ȱwhileȱactualȱindividualizedȱcommunicationsȱtoȱmembersȱofȱtheȱpublicȱareȱofȱ
courseȱcoveredȱasȱwell,ȱtheȱinnovationȱofȱtheȱWIPOȱTreatiesȱwasȱtoȱenableȱauthorsȱtoȱlicense,ȱorȱtoȱ
seekȱredressȱfrom,ȱpersonsȱorȱentitiesȱwhoȱholdȱworksȱoutȱtoȱtheȱpublicȱasȱavailableȱforȱaccessȱbyȱ
streamingȱorȱdownload.”301ȱȱYet,ȱdespiteȱacknowledgingȱthatȱtheȱSingaporeȱCopyrightȱActȱhadȱ
incorporatedȱtheȱWCTȱArticleȱ8ȱlanguageȱalmostȱverbatim,ȱtheȱSingaporeȱappellateȱcourtȱdevotedȱ
mostȱofȱitsȱanalysisȱtoȱparsingȱtheȱphraseȱ“communicationȱtoȱtheȱpublic,”ȱnotȱtheȱinteractiveȱ
elementȱofȱthatȱdefinition.ȱȱInȱcomparison,ȱtheȱcourtsȱinȱtheȱEUȱdecisionsȱdiscussedȱaboveȱfocusedȱ
theirȱinterpretationȱonȱtheȱphraseȱ“makingȱavailable,”ȱthusȱfindingȱoneȬtoȬoneȱtransmissionsȱ
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ȱTheȱSingaporeȱCopyrightȱActȱdefinesȱaȱcommunicationȱ“otherȱthanȱaȱbroadcast”ȱasȱhavingȱ“beenȱmadeȱbyȱtheȱ
personȱresponsibleȱforȱdeterminingȱtheȱcontentȱofȱtheȱcommunicationȱatȱtheȱtimeȱtheȱcommunicationȱisȱmade.”ȱ
CopyrightȱActȱ(Cap.ȱ63,ȱ2006ȱRev.ȱEd.),ȱlastȱamendedȱbyȱActȱ22ȱofȱ2014,ȱsȱ16(6).ȱ
297

ȱRecordTV,ȱ[2010]ȱSGCAȱ43,ȱatȱ[36].ȱ

298

Id.ȱatȱ[71].ȱȱInȱreachingȱthisȱconclusion,ȱtheȱcourtȱappearsȱtoȱhaveȱbeenȱmotivatedȱbyȱaȱdesireȱtoȱavoidȱconstrainingȱtheȱ
developmentȱofȱwhatȱitȱviewedȱasȱsociallyȬusefulȱtechnologies.ȱȱId.ȱatȱ[2]ȱ(“Thisȱappealȱraisesȱanȱimportantȱpolicyȱissueȱ
asȱtoȱhowȱtheȱcourtsȱshouldȱinterpretȱcopyrightȱlegislationȱinȱtheȱlightȱofȱtechnologicalȱadvancesȱwhichȱhaveȱclearȱ
legitimateȱandȱbeneficialȱusesȱforȱtheȱpublic,ȱbutȱwhichȱmayȱbeȱcircumscribedȱorȱstymiedȱbyȱexpansiveȱclaimsȱofȱ
existingȱcopyrightȱowners.ȱ.ȱ.ȱ.ȱIfȱtheȱlawȱisȱnotȱclearȱasȱtoȱwhetherȱtheȱuseȱofȱimprovedȱtechnologyȱwhichȱisȱbeneficialȱtoȱ
societyȱconstitutesȱaȱbreachȱofȱcopyright,ȱshouldȱtheȱcourtsȱinterpretȱlegislativeȱprovisionsȱtoȱfavourȱtheȱprivateȱrightsȱofȱ
theȱcopyrightȱownerȱorȱtheȱpublic’sȱwiderȱinterests?”).ȱ
299

ȱId.ȱatȱ[16]Ȭ[19].ȱȱSeeȱalsoȱGinsburgȱInitialȱCommentsȱatȱ6ȱn.12ȱ(statingȱthatȱtheȱ“appellateȱcourtȱappearsȱtoȱhaveȱ
followedȱeachȱstepȱofȱtheȱCablevisionȱreasoning”);ȱTr.ȱatȱ327:18–328:06ȱ(JaneȱC.ȱGinsburg,ȱColum.ȱLawȱSch.)ȱ(notingȱthatȱ
“SingaporeȱisȱtheȱonlyȱcountryȱthatȱhasȱfoundȱthatȱaȱCablevision/AereoȬtypeȱsituationȱengagesȱnoȱrightȱunderȱ
copyright.”);ȱTr.ȱatȱ324:20–325:09ȱ(GlynnȱLunney,ȱTul.ȱU.ȱSch.ȱofȱLaw)ȱ(“So,ȱonȱtheȱCablevisionȱcase,ȱforȱexample,ȱwhereȱ
theȱSecondȱCircuitȱheldȱthatȱtoȱbeȱnotȱcopyrightȱinfringement,ȱweȱhaveȱtheȱcourtȱinȱSingaporeȱsayingȱitȱisȱnotȱcopyrightȱ
infringement.”).ȱ
300

ȱGinsburgȱInitialȱCommentsȱatȱ3;ȱseeȱalsoȱVONȱLEWINSKI,ȱsupraȱnoteȱ32,ȱ¶ȱ17.73,ȱatȱ456–57ȱ(“[T]heȱcoveredȱactȱalreadyȱ
startsȱpriorȱtoȱtheȱactualȱtransmission,ȱnamelyȱwithȱtheȱofferingȱorȱmakingȱavailableȱworksȱandȱphonograms.”).ȱ
301
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2. Offersȱ
Asȱnotedȱabove,ȱinȱtheȱUnitedȱStates,ȱtheȱmostȱcontestedȱquestionȱwithȱrespectȱtoȱtheȱ
scopeȱofȱtheȱmakingȱavailableȱrightȱhasȱbeenȱwhetherȱofferingȱtoȱdistributeȱaȱcopyrightedȱworkȱ
online,ȱwithoutȱevidenceȱofȱaȱcompletedȱdownload,ȱmayȱconstituteȱanȱinfringement.302ȱȱInȱ
contrast,ȱourȱreviewȱdidȱnotȱrevealȱanyȱcasesȱinȱtheȱInternetȱTreatiesȱModelȱcountriesȱthatȱhaveȱ
focusedȱonȱwhetherȱaȱmereȱofferȱtoȱcommunicateȱviolatesȱtheȱmakingȱavailableȱright.ȱȱThisȱmayȱbeȱ
becauseȱtheirȱadoptionȱofȱexplicitȱ“makingȱavailable”ȱlanguageȱrendersȱtheȱanswerȱtoȱtheȱquestionȱ
obvious.303ȱȱIndeed,ȱlanguageȱfromȱvariousȱCJEUȱopinionsȱindicatesȱthatȱtheȱcourtȱconsidersȱitȱaȱ
settledȱmatterȱofȱlawȱthatȱArticleȱ3(1)ȱofȱtheȱInfoSocȱDirectiveȱcoversȱoffers.ȱȱForȱexample,ȱinȱRafaelȱ
Hoteles,ȱtheȱCJEUȱstatedȱthatȱ“itȱisȱsufficientȱthatȱtheȱworkȱisȱmadeȱavailableȱtoȱtheȱpublicȱinȱsuchȱaȱ
wayȱthatȱtheȱpersonsȱformingȱthatȱpublicȱmayȱaccessȱit.”304ȱȱRegardlessȱofȱwhetherȱhotelȱcustomersȱ
everȱturnedȱonȱtheirȱtelevisions,ȱtheyȱhadȱ“accessȱtoȱtheȱworks,”ȱandȱthat,ȱtheȱcourtȱsaid,ȱwasȱ
enoughȱtoȱimplicateȱtheȱmakingȱavailableȱrightȱinȱArticleȱ3(1).305ȱȱSimilarly,ȱinȱaȱsubsequentȱcaseȱ
theȱcourtȱassertedȱthatȱitȱ“isȱapparentȱfromȱArticleȱ3(1)ȱofȱDirectiveȱ2001/29,ȱ[that]ȱforȱthereȱtoȱbeȱ
anȱ‘actȱofȱcommunication’,ȱitȱisȱsufficient,ȱinȱparticular,ȱthatȱaȱworkȱisȱmadeȱavailableȱtoȱaȱpublicȱ
inȱsuchȱaȱwayȱthatȱtheȱpersonsȱformingȱthatȱpublicȱmayȱaccessȱit,ȱirrespectiveȱofȱwhetherȱtheyȱ
availȱthemselvesȱofȱthatȱopportunity.”306ȱȱAcademicsȱandȱothersȱreviewingȱEUȱlawȱagreeȱthatȱmereȱ
offersȱareȱcoveredȱbyȱArticleȱ3(1).307ȱȱAsȱoneȱgroupȱofȱcommentersȱnoted,ȱ“theȱ[InfoSoc]ȱDirectiveȱ
appliesȱtoȱallȱtypesȱofȱtransmissions,ȱsoȱtheȱmeansȱofȱtransmissionȱisȱirrelevant.ȱȱTheȱfocusȱisȱonȱ
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ȱSeeȱPartȱIII.B.1.b,ȱsupra.ȱ ci
5587
3
7
ȱSeeȱTr.ȱatȱ326:19–22ȱ(JaneȱC.ȱGinsburg,ȱColum.ȱLawȱSch.)ȱ(“[T]heȱ[phrase]ȱ‘mayȱaccess’ȱmakesȱclearȱthatȱ[theȱArt.ȱ3(1)ȱ
o. 1
N
communicationȱtoȱtheȱpublicȱright]ȱcoversȱnotȱonlyȱaȱcompletedȱcommunication,ȱbutȱtheȱprospectȱofȱaȱcommunication,ȱ
302
303

theȱofferȱofȱaȱcommunication.”).ȱ
ȱRafaelȱHoteles,ȱ2006ȱEURȬLexȱCELEXȱ62005CJ0306,ȱpara.ȱ43.ȱ

304

ȱId.ȱ

305

ȱSvensson,ȱ2014ȱEURȬLexȱCELEXȱ62012CJ0466,ȱpara.ȱ19ȱ(citingȱRafaelȱHoteles,ȱ2006ȱEURȬLexȱCELEXȱ62005CJ0306,ȱpara.ȱ
43).ȱ
306

307ȱSeeȱe.g.,ȱGinsburgȱInitialȱCommentsȱatȱ3ȱ(citingȱSvenssonȱforȱtheȱpropositionȱthatȱ“theȱ‘makingȱavailable’ȱrightȱcoversȱ
potentialȱasȱwellȱasȱcompletedȱaccessȱtoȱworksȱofȱauthorship.ȱ.ȱ.ȱ.ȱTheȱactȱthatȱtriggersȱtheȱmakingȱavailableȱrightȱisȱtheȱ
offerȱtoȱcommunicateȱtheȱworkȱtoȱtheȱpublicȱonȱanȱonȬdemandȱbasis.”);ȱFICSOR,ȱsupraȱnoteȱ33,ȱ¶ȱC8.23,ȱatȱ508ȱ(“[Underȱ
Articleȱ8ȱofȱtheȱWCTȱandȱArticleȱ3(1)ȱofȱtheȱInformationȱSocietyȱDirective,ȱtheȱconceptȱofȱ‘makingȱavailable’ȱincludesȱ
bothȱtheȱelementȱofȱmakingȱonȬdemandȱtransmissionȱpossibleȱandȱtheȱactualȱonȬdemandȱtransmissionȱcarriedȱoutȱonȱtheȱ
basisȱofȱthisȱpossibilityȱ.ȱ.ȱ.ȱ.ȱInȱfact,ȱalsoȱunderȱ[theseȱprovisions],ȱtheȱactȱofȱ‘communicationȱtoȱtheȱpublic’ȱinȱtheȱformȱofȱ
‘makingȱavailable’ȱisȱcompletedȱbyȱmerelyȱmakingȱaȱworkȱavailableȱforȱonȬdemandȱtransmission.”);ȱRebeccaȱGiblinȱ&ȱ
JaneȱC.ȱGinsburg,ȱWeȱ(Still)ȱNeedȱtoȱTalkȱAboutȱAereo:ȱNewȱControversiesȱandȱUnresolvedȱQuestionsȱAfterȱtheȱSupremeȱ
CourtȇsȱDecision,ȱ38ȱCOLUM.ȱJ.L.ȱ&ȱARTSȱ109,ȱ121ȱ(2015)ȱ(“InȱEurope,ȱinȱconstruingȱtheȱEUȱInformationȱSocietyȱDirectiveȇsȱ
identicalȱlanguage,ȱtheȱCourtȱofȱJusticeȱofȱtheȱEuropeanȱUnionȱhasȱruledȱthatȱtheȱ‘public’ȱcharacterȱofȱtheȱ‘makingȱ
available’ȱrightȱturnsȱonȱwhetherȱtheȱdefendantȱhasȱofferedȱtheȱworkȱtoȱaȱ‘largeȱnumberȱofȱpersons’—notȱwhetherȱitȱhasȱ
inȱfactȱbeenȱreceived.”)ȱ(emphasisȱinȱoriginal).ȱȱ

ȱMusicalȱWorksȱOrganizationsȱJointȱInitialȱCommentsȱatȱ17–18.ȱ
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B. AlternativeȱLanguageȱModelȱ
Manyȱcountriesȱhaveȱoptedȱforȱaȱdifferentȱ
[C]ommunicate means make available online or
statutoryȱimplementationȱapproach,ȱusingȱ
electronically transmit (whether over a path, or a
languageȱtoȱcodifyȱaȱmakingȱavailableȱrightȱthatȱ
combination of paths, provided by a material
differsȱfromȱtheȱWIPOȱInternetȱTreatiesȱlanguage,ȱ
substance or otherwise) a work or other subjectalthoughȱeachȱofȱtheseȱcountriesȱhasȱadoptedȱanȱ
matter, including a performance or live
performance within the meaning of this Act.
explicitȱmakingȱavailableȱrightȱasȱpartȱofȱaȱ
communicationȬtoȬtheȬpublicȱrightȱorȱasȱaȱ
—Copyright Act, Law No. 63 of 1968,
standaloneȱright.ȱȱAsȱnotedȱpreviously,ȱinȱsomeȱofȱ
as amended by Act No. 80 of 2015,
theseȱcountries,ȱtheȱstatutoryȱlanguageȱappearsȱtoȱ
Article 10 (Australia)
closelyȱtrackȱtheȱlanguageȱfromȱWCTȱArt.ȱ8ȱbutȱ
includesȱphrasesȱsuchȱasȱ“telecommunication”ȱorȱ“informationȱnetwork”ȱthatȱincorporateȱintoȱtheȱ
rightȱseparateȱstatutoryȱandȱregulatoryȱschemes,ȱwhileȱinȱotherȱcountriesȱtheȱlanguageȱdeviatesȱ
moreȱsignificantlyȱfromȱtheȱWIPOȱInternetȱTreatiesȱlanguage.ȱȱAmongȱtheȱcountriesȱthatȱchoseȱ
thisȱmodel,ȱrelevantȱcaseȱlawȱhasȱdevelopedȱaroundȱtheȱscopeȱofȱtheȱmakingȱavailableȱrightȱinȱ
Australia,ȱCanada,ȱChina,ȱandȱJapan.ȱ
1. OneȬtoȬOneȱTransmissionsȱȱ

c.

ThreeȱofȱtheȱfourȱAlternateȱLanguageȱModelȱcountriesȱweȱexaminedȱhaveȱaddressedȱtheȱ
p, In 19
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makingȱavailableȱrightȱinȱtheȱcontextȱofȱoneȬtoȬoneȱtransmissions.ȱȱWhileȱseveralȱofȱtheȱopinionsȱ
ow G h 11, 20
l
l
i
Z
predateȱthoseȱcountries’ȱamendmentsȱtoȱimplementȱtheȱWIPOȱInternetȱTreaties,ȱitȱappearsȱthatȱ
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eachȱofȱthemȱwouldȱconsiderȱoneȬtoȬoneȱtransmissionsȱtoȱimplicateȱtheȱrightȱofȱcommunicationȱtoȱ
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theȱpublic,ȱandȱthusȱtheȱmakingȱavailableȱright.ȱȱȱ
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3
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1
Australiaȱprovidesȱcopyrightȱownersȱaȱrightȱtoȱcommunicateȱtoȱtheȱpublic,ȱandȱdefinesȱ
No.

“communicate”ȱasȱtoȱ“makeȱavailableȱonlineȱorȱelectronicallyȱtransmitȱ(whetherȱoverȱaȱpath,ȱorȱaȱ
combinationȱofȱpaths,ȱprovidedȱbyȱaȱmaterialȱsubstanceȱorȱotherwise)ȱaȱworkȱorȱotherȱsubjectȬ
matter.”309ȱȱBeforeȱthisȱstatutoryȱlanguageȱwasȱaddedȱviaȱtheȱCopyrightȱAmendmentȱ(Digitalȱ
Agenda)ȱActȱ2000,ȱtheȱAustralianȱHighȱCourtȱalreadyȱhadȱconcludedȱthatȱprivate,ȱoneȬtoȬoneȱ
transmissionsȱcouldȱbeȱtoȱtheȱ“public.”310ȱȱThisȱconclusionȱappearsȱunchangedȱafterȱadoptionȱofȱ
ȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱ
ȱCopyrightȱActȱ1968ȱ(Cth)ȱsȱ10ȱ(Austl.).ȱȱNoteȱthatȱtheȱtermȱ“makingȱavailable”ȱisȱalsoȱfoundȱinȱtheȱdefinitionȱofȱ
“electronicȱrightsȱmanagementȱinformation”ȱinȱsectionȱ10,ȱasȱelectronicȱinformationȱthatȱappearsȱ“inȱconnectionȱwithȱaȱ
communication,ȱorȱtheȱmakingȱavailable,ȱofȱtheȱworkȱorȱsubjectȱmatter.”ȱ

309

ȱSeeȱTelstraȱCorp.ȱLtdȱvȱAustralasianȱPerformingȱRightsȱAss’nȱLtdȱ(1997)ȱ191ȱCLRȱ140ȱ(Austl.),ȱavailableȱatȱ
http://www.austlii.edu.au/au/cases/cth/HCA/1997/41.htmlȱ(“Theȱtransmissionȱmayȱbeȱtoȱindividualsȱinȱprivateȱ
circumstancesȱbutȱneverthelessȱbeȱtoȱtheȱpublicȱ.ȱ.ȱ.ȱ.ȱLyingȱbehindȱtheȱconceptȱofȱtheȱcopyrightȱowner’sȱpublicȱisȱ
recognitionȱofȱtheȱfactȱthatȱwhereȱaȱworkȱisȱperformedȱinȱaȱcommercialȱsetting,ȱtheȱoccasionȱisȱunlikelyȱtoȱbeȱprivateȱorȱ
domesticȱandȱtheȱaudienceȱisȱmoreȱappropriatelyȱtoȱbeȱseenȱasȱaȱsectionȱofȱtheȱpublic.”).ȱȱAustraliaȱhasȱhadȱoccasionȱtoȱ
considerȱtechnologyȱsimilarȱtoȱthatȱatȱissueȱinȱCablevision.ȱȱUnlikeȱCablevision,ȱhowever,ȱtheȱHighȱCourt’sȱdecisionȱinȱ
NationalȱRugbyȱLeagueȱvȱSingtelȱOptusȱinvolvedȱtheȱexclusiveȱrightȱtoȱmakeȱaȱcopy,ȱratherȱthanȱtheȱpublicȱ
communicationȱright.ȱȱSeeȱNationalȱRugbyȱLeagueȱInvestmentsȱPtyȱLtdȱvȱSingtelȱOptusȱPtyȱLtdȱ[2012]ȱFCAFCȱ59ȱ(Austl.),ȱ
availableȱatȱhttp://www.austlii.edu.au/au/cases/cth/FCAFC/2012/59.html.ȱȱTheȱtechnologyȱatȱissueȱinȱOptusȱallowedȱ
OptusȱsubscribersȱtoȱcaptureȱandȱrecordȱoverȬtheȬairȱtransmissionsȱthatȱtheȱsubscriberȱcouldȱthenȱaccessȱonȱdemand,ȱ
310

64ȱ

(117 of 1356)
Case: 17-35587, 03/15/2019, ID: 11228746, DktEntry: 88-2, Page 71 of 1306
U.S.ȱCopyrightȱOfficeȱ

ȱ

TheȱMakingȱAvailableȱRightȱinȱtheȱUnitedȱStatesȱ

theȱDigitalȱAgendaȱamendmentsȱinȱ2000ȱtoȱincorporateȱanȱexplicitȱmakingȱavailableȱright.ȱȱ
Similarly,ȱCanadianȱcopyrightȱlawȱprovidesȱaȱrightȱ“inȱtheȱcaseȱofȱanyȱliterary,ȱdramatic,ȱmusicalȱ
orȱartisticȱworkȱtoȱcommunicateȱtheȱworkȱtoȱtheȱpublicȱbyȱtelecommunication,”311ȱwhichȱwasȱ
amendedȱbyȱtheȱCopyrightȱModernizationȱActȱofȱ2012ȱtoȱincorporateȱanȱexplicitȱrightȱofȱmakingȱaȱ
workȱavailableȱonline.312ȱȱApplyingȱthisȱpreȬ2012ȱcommunicationȬtoȬtheȬpublicȱright,ȱtheȱ
CanadianȱSupremeȱCourtȱsimilarlyȱheldȱthatȱoneȬtoȬoneȱcommunicationsȱareȱtoȱtheȱpublicȱwhen,ȱ
forȱexample,ȱmusicȱfilesȱareȱstreamedȱtoȱusersȱaccessingȱtheȱworksȱinȱdifferentȱlocationsȱandȱatȱ
differentȱtimes.313ȱȱItȱisȱprematureȱtoȱknowȱhowȱthisȱnewȱstatutoryȱdefinitionȱmayȱbeȱappliedȱinȱ
futureȱCanadianȱcases.ȱȱ
Finally,ȱJapanȱamendedȱitsȱCopyrightȱActȱinȱ1997ȱto,ȱamongȱotherȱthings,ȱaddȱaȱ“publicȱ
transmission”ȱright314ȱthatȱ“encompassesȱaȱlargeȱrangeȱofȱactsȱcontributingȱtoȱtransmissionsȱtoȱ
membersȱofȱtheȱpublicȱviaȱvariousȱmedia.”315ȱȱThisȱright,ȱreadȱinȱconjunctionȱwithȱvariousȱ
definitionsȱinȱtheȱlaw,ȱentitlesȱcopyrightȱownersȱtoȱ“controlȱtheȱInternetȱtransmissionȱofȱworks,ȱ
ȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱ
viaȱanȱInternetȬconnectedȱdevice.ȱȱMuchȱofȱtheȱHighȱCourt’sȱdecisionȱisȱdevotedȱtoȱtheȱquestionȱofȱwhetherȱtheȱinitialȱ
copyingȱofȱtheȱoverȬtheȬairȱprogramsȱwasȱmadeȱbyȱtheȱsubscriberȱalone,ȱorȱbyȱeitherȱOptusȱorȱOptusȱandȱtheȱsubscriberȱ
together.ȱȱTheȱHighȱCourtȱoverturnedȱtheȱlowerȱcourt’sȱfindingȱthatȱtheȱcopyȱhadȱbeenȱmadeȱbyȱtheȱsubscriberȱalone,ȱ
andȱaccordinglyȱruledȱthatȱOptusȱwasȱnotȱentitledȱtoȱrelyȱonȱtheȱ“timeȱshifting”ȱdefenseȱsetȱoutȱinȱAustralianȱcopyrightȱ
law.ȱȱId.ȱatȱ[66]–[79].ȱȱOneȱissueȱruledȱonȱbyȱtheȱlowerȱcourtȱthatȱwasȱnotȱaddressedȱbyȱtheȱHighȱCourt,ȱhowever,ȱwasȱ
theȱquestionȱofȱwhetherȱtheȱcopies,ȱonceȱmade,ȱwereȱcommunicatedȱtoȱtheȱpublicȱwhenȱviewedȱbyȱtheȱsubscriber.ȱȱTheȱ
lowerȱcourtȱhadȱfoundȱthatȱtheȱlaterȱplaybackȱwasȱaȱprivateȱcommunication,ȱandȱthusȱdidȱnotȱimplicateȱtheȱ
communicationȱtoȱtheȱpublicȱright.ȱȱSingtelȱOptusȱPtyȱLtdȱvȱNationalȱRugbyȱLeagueȱInvestmentsȱPtyȱLtdȱ[No.ȱ2]ȱ[2012]ȱFCAȱ
34ȱ[105]ȱ(Austl.).ȱ
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ȱCopyrightȱAct,ȱR.S.C.ȱ1985,ȱcȱCȬ42,ȱsȱ3(1)(f)ȱ(Can.).ȱȱTheȱActȱdefinesȱtelecommunicationȱasȱ“anyȱtransmissionȱofȱsigns,ȱ
355
7
1
signals,ȱwriting,ȱimagesȱorȱsoundsȱorȱintelligenceȱofȱanyȱnatureȱbyȱwire,ȱradio,ȱvisual,ȱopticalȱorȱotherȱelectromagneticȱ
No.
system.”ȱȱCopyrightȱAct,ȱR.S.C.ȱ1985ȱcȱCȬ42,ȱsȱ2ȱ(Can.).ȱ
311

ȱCopyrightȱModernizationȱAct,ȱS.C.ȱ2012,ȱcȱ20,ȱsȱ3ȱ(Can.),ȱavailableȱatȱhttp://lawsȬ
lois.justice.gc.ca/eng/annualstatutes/2012_20/FullText.html.ȱȱTheȱActȱamendedȱtheȱdefinitionȱofȱ“communicationȱtoȱtheȱ
publicȱbyȱtelecommunication”ȱtoȱincludeȱ“makingȱitȱavailableȱtoȱtheȱpublicȱbyȱtelecommunicationȱinȱaȱwayȱthatȱallowsȱ
aȱmemberȱofȱtheȱpublicȱtoȱhaveȱaccessȱtoȱitȱfromȱaȱplaceȱandȱatȱaȱtimeȱindividuallyȱchosenȱbyȱthatȱmemberȱofȱtheȱ
public.”ȱȱCopyrightȱAct,ȱR.S.C.ȱ1985,ȱcȱCȬ42,ȱsȱ2.4(1.1)ȱ(Can.).ȱȱMostȱofȱtheȱprovisionsȱofȱtheȱActȱenteredȱintoȱeffectȱonȱ
Novemberȱ7,ȱ2012.ȱ
312

ȱRogersȱCommc’nsȱInc.ȱv.ȱSoc’yȱofȱComposers,ȱAuthorsȱ&ȱMusicȱPublishersȱofȱCanadaȱ(“SOCAN”),ȱ[2012]ȱ2ȱS.C.R.ȱ
283,ȱpara.ȱ34ȱ(Can.);ȱseeȱalsoȱCCHȱCanadaȱLtd.ȱv.ȱLawȱSoc’yȱofȱUpperȱCanada,ȱ[2004]ȱ1ȱS.C.R.ȱ339,ȱpara.ȱ78ȱ(Can.)ȱ(notingȱ
thatȱwhileȱaȱsingleȱfaxȱtransmissionȱtoȱaȱsingleȱindividualȱwouldȱnotȱbeȱaȱcommunicationȱtoȱtheȱpublic,ȱrepeatedȱ
transmissionsȱtoȱnumerousȱrecipientsȱcouldȱbe);ȱJeremyȱdeȱBeer,ȱYsoldeȱGendreauȱ&ȱDavidȱVaver,ȱCanada,ȱinȱ
INTERNATIONALȱCOPYRIGHTȱLAWȱANDȱPRACTICEȱCANȬ79,ȱ§ȱ8[1][b][v]ȱ&ȱn.55ȱ(PaulȱEdwardȱGellerȱ&ȱLionelȱBentlyȱeds.,ȱ
2015).ȱ
313

ȱChosakukenȱHçȱ[CopyrightȱLaw],ȱLawȱNo.ȱ48ȱofȱ1970,ȱasȱamendedȱupȱtoȱLawȱNo.ȱ35ȱofȱ2014,ȱart.ȱ23(1)ȱ(Japan),ȱ
translatedȱatȱhttp://www.cric.or.jp/english/clj/doc/20151001_October,2015_Copyright_Law_of_Japan.pdfȱ(unofficialȱ
translation)ȱ(“Theȱauthorȱshallȱhaveȱtheȱexclusiveȱrightȱtoȱmakeȱtheȱpublicȱtransmissionȱofȱhisȱworkȱ(includingȱtheȱ
makingȱtransmittableȱofȱthisȱworkȱinȱtheȱcaseȱofȱtheȱinteractiveȱtransmission).”).ȱ
314

ȱTatsuhiroȱUenoȱ&ȱTeruoȱDoi,ȱJapan,ȱinȱINTERNATIONALȱCOPYRIGHTȱLAWȱANDȱPRACTICEȱJAPȬ55,ȱ§ȱ8[1][b][v]ȱ(Paulȱ
EdwardȱGellerȱ&ȱLionelȱBentlyȱeds.,ȱ2015).ȱ
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includingȱuploadingȱthemȱintoȱaȱserver.”316ȱȱJapaneseȱcaseȱlawȱseemsȱtoȱindicateȱthatȱthisȱrightȱisȱ
alsoȱimplicatedȱwhenȱservicesȱmakeȱpersonalized,ȱorȱoneȬtoȬone,ȱtransmissionsȱtoȱprivateȱusers.317ȱȱ
Theȱ2011ȱManekiȱTVȱcaseȱdealtȱwithȱtheȱquestionȱofȱwhetherȱManekiȱTV’sȱ“LocationȱFree”ȱdevice,ȱ
whichȱconvertedȱterrestrialȱbroadcastȱtelevisionȱprogramsȱintoȱdigitalȱformatsȱandȱtransmittedȱtheȱ
digitallyȱconvertedȱbroadcastsȱtoȱusersȱonȱrequestȱviaȱtheȱInternet,ȱinfringedȱtheȱbroadcasters’ȱ
transmissionȱrights.318ȱȱReversingȱtheȱIntellectualȱPropertyȱHighȱCourt,319ȱtheȱSupremeȱCourtȱofȱ
Japanȱfoundȱthatȱevenȱthoughȱtheȱdeviceȱtechnicallyȱtransmittedȱonlyȱtoȱaȱsingleȱapparatusȱ
designatedȱinȱadvance,ȱtheȱtransmissionsȱwereȱtoȱtheȱpublicȱbecauseȱtheyȱwereȱtoȱunspecifiedȱ
persons.320ȱȱAdditionally,ȱtheȱcourtȱheldȱthatȱtheȱpartyȱwhoȱ“createsȱaȱconditionȱinȱwhichȱ[a]ȱ
deviceȱcanȱautomaticallyȱtransmitȱinformationȱuponȱrequest”ȱisȱtheȱoneȱwhoȱperformsȱtheȱ
transmission.321ȱȱItȱfurtherȱnotedȱthatȱ“[w]hereȱsuchȱdeviceȱisȱconnectedȱwithȱaȱ
telecommunicationsȱlineȱprovidedȱforȱuseȱbyȱtheȱpublicȱandȱinformationȱisȱcontinuouslyȱinputȱ
intoȱsaidȱdevice,ȱitȱisȱappropriateȱtoȱconsiderȱtheȱpersonȱwhoȱinputsȱinformationȱintoȱsaidȱdeviceȱ
toȱbeȱtheȱpartyȱwhoȱperformsȱtransmission.”322ȱȱTheȱcourtȱfoundȱthatȱManekiȱTVȱenabledȱeachȱ
transmission.ȱȱThus,ȱevenȱthoughȱeachȱtransmissionȱwasȱmadeȱatȱtheȱrequestȱofȱaȱuser,ȱtheȱcourtȱ
foundȱthatȱManekiȱTV,ȱnotȱtheȱuser,ȱwasȱtheȱinfringer.323ȱ
ȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱ
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ȱManekiȱTV,ȱ65ȱSAIK_ȱSN
AIBANSHOȱ
o. 17MINJIȱHANREISHyȱ[MINSHy]ȱ121.ȱȱAtȱissueȱwereȱtheȱbroadcasters’ȱArticleȱ23(1)ȱpublicȱ
ȱId.ȱ

316

ȱSeeȱSaikçȱSaibanshoȱ[Sup.ȱCt.]ȱJan.ȱ18,ȱ2011,ȱHeiȱ21ȱ(ju)ȱno.ȱ653,ȱ65ȱSAIK_ȱSAIBANSHOȱMINJIȱHANREISHyȱ[MINSHy]ȱ121ȱatȱ
[5]ȱ(Japan)ȱ(“ManekiȱTV”),ȱprovisionalȱtranslationȱavailableȱatȱhttp://www.courts.go.jp/app/hanrei_en/detail?id=1090;ȱ
MusicalȱWorksȱOrganizationsȱJointȱInitialȱCommentsȱatȱ22ȱ(citingȱManekiȱTVȱforȱtheȱpremiseȱthatȱtheȱstreamingȱofȱoneȬ
toȬoneȱtransmissionsȱtoȱindividualsȱwereȱpublicȱtransmissionsȱinfringingȱtransmissionȱrights);ȱUenoȱ&ȱDoi,ȱsupraȱnoteȱ
315,ȱ§ȱ8[1][b][v]ȱ&ȱn.29ȱ(notingȱthatȱManekiȱTV’sȱserviceȱwasȱoneȱexampleȱofȱanȱactionȱthatȱviolatedȱtheȱrightsholders’ȱ
publicȱtransmissionȱrights).ȱ
317

318

transmissionȱrightsȱasȱwellȱasȱtheirȱArticleȱ99bisȱrightȱtoȱmakeȱtransmittable.ȱȱBothȱarticlesȱaffordȱrightsholdersȱtheȱ
powerȱtoȱtransmitȱtheirȱworksȱorȱbroadcastsȱtoȱtheȱpublic.ȱȱTheȱbroadcastersȱallegedȱviolationȱofȱtheirȱArticleȱ23(1)ȱ
rightsȱwithȱregardȱtoȱtheȱbroadcastȱprogramsȱtheyȱproducedȱandȱviolationȱofȱtheirȱArticleȱ99bisȱrightȱwithȱregardȱtoȱtheȱ
broadcastsȱtheyȱprovided.ȱ
ȱId.ȱatȱ[6].ȱȱSpecifically,ȱtheȱIntellectualȱPropertyȱHighȱCourtȱhadȱfoundȱthatȱtheȱLocationȱFreeȱserviceȱtransmittedȱeachȱ
digitizedȱbroadcastȱonlyȱtoȱaȱspecificȱcomputer,ȱandȱthusȱtheȱtransmissionȱwasȱnotȱtoȱtheȱpublic.ȱȱId.ȱ
319

ȱId.ȱatȱ[5].ȱ

320

ȱId.ȱȱ

321

ȱId.ȱȱSeeȱalsoȱNaoyaȱIsoda,ȱCopyrightȱInfringementȱLiabilityȱofȱPlaceshiftingȱServicesȱinȱtheȱUnitedȱStatesȱandȱJapan,ȱ7ȱWASH.ȱ
J.L.ȱTECH.ȱ&ȱARTSȱ149,ȱ187ȱ(2011)ȱ(discussingȱtheȱSupremeȱCourt’sȱstatement).ȱȱ
322

ȱManekiȱTV,ȱ65ȱSAIK_ȱSAIBANSHOȱMINJIȱHANREISHyȱ[MINSHy]ȱ121,ȱatȱ[5].ȱCf.ȱSaikçȱSaibanshoȱ[Sup.ȱCt.]ȱJan.ȱ20,ȱ2011,ȱ
Heiȱ21ȱ(ju)ȱno.ȱ788,ȱ65ȱSAIK_ȱSAIBANSHOȱMINJIȱHANREISHyȱ[MINSHy]ȱ399ȱ(Japan)ȱ(“RokurakuȱII”),ȱsummaryȱavailableȱatȱ
http://www.courts.go.jp/app/hanrei_en/detail?id=1091.ȱȱTheȱ2011ȱcaseȱofȱRokurakuȱIIȱfocusedȱonȱtheȱexclusiveȱrightȱofȱ
reproductionȱinsteadȱofȱtheȱpublicȱtransmissionȱright,ȱbutȱitsȱoutcomeȱwasȱanalogousȱtoȱManekiȱTV.ȱȱSimilarȱtoȱManekiȱ
TV,ȱtheȱRokurakuȱIIȱserviceȱproviderȱmanufacturedȱandȱsoldȱaȱproductȱthatȱreceivedȱterrestrialȱbroadcasts,ȱconvertedȱ
themȱtoȱdigitalȱdata,ȱandȱtransmittedȱtheȱdigitizedȱbroadcastsȱviaȱtheȱInternetȱatȱtheȱrequestȱofȱaȱuser.ȱȱTheȱSupremeȱ
CourtȱofȱJapanȱfoundȱtheȱserviceȱproviderȱliableȱforȱinfringingȱtheȱrightsholders’ȱreproductionȱrightȱinȱtheȱbroadcastsȱ
because,ȱalthoughȱtheȱcopiesȱwereȱmadeȱatȱtheȱuser’sȱrequest,ȱtheȱactȱofȱreproductionȱwasȱunderȱtheȱserviceȱprovider’sȱ
managementȱandȱcontrol.ȱȱWithoutȱtheȱservice’sȱinvolvement,ȱitȱwouldȱhaveȱbeenȱimpossibleȱforȱusersȱtoȱmakeȱ
323
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2. Offersȱ
WeȱwereȱunableȱtoȱlocateȱmuchȱcaseȱlawȱonȱtheȱissueȱofȱoffersȱinȱtheȱAlternateȱLanguageȱ
Modelȱcountries.ȱȱTheȱfewȱcasesȱweȱdidȱfind,ȱhowever,ȱholdȱthatȱunauthorizedȱoffersȱbothȱ
implicateȱandȱviolateȱtheȱmakingȱavailableȱrightȱunderȱtheȱcircumstancesȱatȱhand.ȱ
OneȱAustralianȱcaseȱsuggestsȱthatȱmereȱoffersȱimplicateȱtheȱmakingȱavailableȱrightȱthere.ȱȱ
InȱRoadshowȱFilmsȱPtyȱLtd.ȱvȱiiNetȱLtd.,324ȱtheȱFederalȱCourtȱheldȱthatȱpeerȬtoȬpeerȱfileȱsharersȱmadeȱ
filmsȱavailableȱonline,ȱandȱtherebyȱcommunicatedȱthemȱtoȱtheȱpublic,ȱeachȱtimeȱtheȱusersȱ
connectedȱtheirȱcomputersȱtoȱtheȱInternetȱwithȱmovieȱinȱtheirȱBitTorrentȱfolders.325ȱȱTheȱcourtȱ
concludedȱexplicitlyȱthatȱ“[t]heȱactȱofȱcommunicationȱbyȱmakingȱavailableȱonlineȱdoesȱnotȱrequireȱ
thatȱthereȱbeȱanyȱactualȱcommunicationȱinȱtheȱordinaryȱsenseȱofȱthatȱword.ȱȱAȱpersonȱwhoȱusesȱaȱ
computerȱtoȱmakeȱaȱfilmȱavailableȱonlineȱ‘communicates’ȱitȱforȱtheȱpurposeȱofȱsȱ86(c)ȱwhetherȱorȱ
notȱitȱisȱtransmittedȱtoȱorȱaccessedȱbyȱanyȱotherȱperson.”326ȱȱThus,ȱtheȱrightȱofȱmakingȱavailableȱtoȱ
theȱpublicȱdoesȱnotȱappearȱtoȱrequireȱproofȱofȱanȱactualȱtransmission.ȱ
Chineseȱlawȱincludesȱaȱ“rightȱofȱcommunicationȱthroughȱinformationȱnetwork.”327ȱȱLikeȱ
courtsȱinȱAustralia,ȱChineseȱcourtsȱhaveȱfoundȱthatȱmereȱoffersȱcanȱviolateȱthisȱright.ȱȱChineseȱ
courtsȱhaveȱconstruedȱtheȱtermȱ“makingȱavailable”ȱbroadly.ȱȱForȱexample,ȱaȱjudicialȱ
interpretationȱissuedȱinȱ2012ȱbyȱtheȱSupremeȱPeople’sȱCourtȱonȱtheȱrightȱofȱcommunicationȱ
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Cablevisionȱthatȱexaminedȱaȱsimilarȱtechnology—criticizedȱbyȱoneȱcommenterȱinȱourȱstudyȱasȱ“overȬengineeredȱ
355
7
1
secondaryȱtransmissionsȱorȱoffersȱofȱvideoȱonȱdemand,”ȱGinsburgȱInitialȱCommentsȱatȱ6—andȱfoundȱthatȱtheȱuseȱofȱ
No.
individualȱtransmissionsȱrenderedȱCablevisionȱnotȱliableȱforȱviolationȱofȱtheȱrightsholders’ȱpublicȱperformanceȱrights.ȱȱ
Seeȱid.ȱatȱ5–6ȱ&ȱn.11ȱ(pointingȱtoȱManekiȱTVȱasȱanȱexample,ȱamongȱotherȱinternationalȱcases,ȱofȱtheȱmakingȱavailableȱ
rightȱcorrectlyȱreachingȱonȬdemandȱtransmissions).ȱ
ȱRoadshowȱFilmsȱPtyȱLtdȱvȱiiNetȱLtdȱ[2011]ȱFCAFCȱ23ȱ(Austl.)ȱ(“RoadshowȱFilmsȱI”),ȱavailableȱatȱ
http://www.austlii.edu.au/au/cases/cth/FCAFC/2011/23.html.ȱȱNoteȱthatȱthisȱwasȱappealedȱtoȱtheȱHighȱCourtȱonȱissuesȱ
ofȱsecondaryȱ(authorization)ȱliability.ȱȱRoadshowȱFilmsȱPtyȱLtdȱvȱiiNetȱLtdȱ[2012]ȱHCAȱ16ȱ(Austl.),ȱavailableȱatȱ
http://www.austlii.edu.au/au/cases/cth/HCA/2012/16.html.ȱ
324

ȱRoadshowȱFilmsȱI,ȱ[2011]ȱFCAFCȱ23ȱ[669]–[670].ȱȱWhileȱtheȱrespondentsȱconcededȱthatȱinfringementsȱwereȱcommittedȱ
byȱiiNetȱusers,ȱdisputeȱremainedȱasȱtoȱtheȱnumberȱofȱinfringementsȱandȱhowȱtheyȱwereȱtoȱbeȱassessed.ȱȱSeeȱBradȱ
Shermanȱ&ȱJamesȱLahore,ȱAustralia,ȱinȱINTERNATIONALȱCOPYRIGHTȱLAWȱANDȱPRACTICEȱAUSȬ79,ȱ§ȱ8[1][b][i][D]ȱ(Paulȱ
EdwardȱGellerȱ&ȱLionelȱBentlyȱeds.,ȱ2015).ȱ
325

ȱRoadshowȱFilmsȱI,ȱ[2011]ȱFCAFCȱ23ȱ[661].ȱ

326

ȱTheȱrightȱofȱcommunicationȱthroughȱinformationȱnetworkȱisȱdefinedȱasȱ“theȱrightȱtoȱmakeȱaȱworkȱavailableȱtoȱtheȱ
publicȱbyȱwireȱorȱbyȱwirelessȱmeans,ȱsoȱthatȱpeopleȱmayȱhaveȱaccessȱtoȱtheȱworkȱfromȱaȱplaceȱandȱatȱaȱtimeȱindividuallyȱ
chosenȱbyȱthem.”ȱȱZhonghuaȱRinminȱGongheguoȱZhuzuoquanȱFaȱ(ѝॾӪ≁઼ޡഭ㪇ᵳ⌅)ȱ[CopyrightȱLawȱofȱtheȱ
People’sȱRepublicȱofȱChinaȱ(“CopyrightȱLawȱofȱChina”)]ȱ(promulgatedȱbyȱtheȱStandingȱComm.ȱNat’lȱPeople’sȱCong.,ȱ
Feb.ȱ26,ȱ2010,ȱeffectiveȱApr.ȱ1,ȱ2010),ȱart.ȱ10(12),ȱ2010ȱFALÜȱHUIBIANȱ20,ȱ25ȱ(China),ȱtranslatedȱatȱ
http://www.wipo.int/wipolex/en/text.jsp?file_id=186569ȱ(unofficialȱtranslation).ȱȱSomeȱotherȱtranslationsȱcallȱthisȱrightȱ
theȱ“rightȱofȱdisseminationȱonȱinformationȱnetworks.”ȱ
327
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throughȱinformationȱnetworkȱfoundȱthatȱwhenȱaȱnetworkȱuserȱorȱaȱ“networkȱserviceȱprovider”328ȱ
makesȱanotherȱperson’sȱcopyrightedȱworkȱavailableȱonlineȱwithoutȱauthorization,ȱincludingȱbyȱ
uploadingȱitȱtoȱaȱpubliclyȬavailableȱserverȱorȱusingȱfileȱsharingȱsoftware,ȱtheȱactorȱhasȱviolatedȱtheȱ
rightȱofȱcommunication,ȱwithoutȱrequiringȱfurtherȱevidenceȱthatȱtheȱcontentȱwasȱactuallyȱ
downloaded.329ȱ
C. StatutoryȱSilenceȱModelȱ
Theȱthirdȱmodelȱthatȱtheȱremainingȱcountriesȱfitȱintoȱinvolvesȱcasesȱwhereȱthereȱisȱnoȱ
explicitȱstatutoryȱlanguageȱthatȱmentionsȱeitherȱaȱcommunicationȬtoȬtheȬpublicȱrightȱthatȱincludesȱ
aȱmakingȱavailableȱrightȱorȱaȱstandȬaloneȱmakingȱavailableȱright.ȱȱUnderȱthisȱmodel,ȱtheȱstatuteȱisȱ
silentȱonȱtheȱmakingȱavailableȱrightȱbutȱtheȱcountryȱmaintainsȱthatȱexistingȱlawȱorȱlawsȱprovideȱ
rightsȱthatȱtogetherȱcompriseȱtheȱmakingȱavailableȱright.ȱȱTheȱUnitedȱStatesȱtakesȱthisȱapproach,ȱ
asȱdoȱroughlyȱthirteenȱotherȱcountriesȱweȱidentified.330ȱȱInȱsomeȱcases,ȱitȱisȱunclearȱwhichȱ
countriesȱareȱsilentȱbecauseȱofȱrelianceȱonȱaȱpatchworkȱofȱexistingȱlaws,ȱandȱwhichȱareȱsilentȱ
becauseȱtheȱtreatyȱisȱselfȬexecutingȱorȱtheȱmemberȱstateȱhasȱyetȱtoȱamendȱitsȱcopyrightȱstatute.ȱ
OutsideȱofȱU.S.ȱcaseȱlaw,ȱweȱareȱawareȱofȱlittleȱlitigationȱinȱtheseȱcountriesȱthatȱhasȱhelpedȱ

Inc.
,
p
u
ro
ȱTheȱtermȱ“networkȱserviceȱprovider”ȱincludesȱbothȱInternetȱServiceȱProvidersȱ(ISPs)ȱandȱInternetȱContentȱProvidersȱ
19
0
G
2
w
,
o
1
(ICPs).ȱȱSeeȱXinxiȱWangluoȱChuanboquanȱBaohuȱTiaoliȱ(ؑ㖁㔌Րᵳ؍ᣔᶑֻ)ȱ[RegulationȱonȱtheȱProtectionȱofȱtheȱ
. Zill March 1
v
.
RightȱofȱCommunicationȱthroughȱInformationȱNetwork]ȱ(promulgatedȱbyȱtheȱStateȱCouncil,ȱMayȱ18,ȱ2006,ȱeffectiveȱJulyȱ
c
T, In ived on T.ȱCOUNCILȱGAZ.,ȱFeb.ȱ28,ȱ2013,ȱatȱ12ȱ(China),ȱ
1,ȱ2006;ȱrev’dȱbyȱtheȱStateȱCouncil,ȱJanuaryȱ30,ȱ2013),ȱart.ȱ14,ȱ20,ȱ22,ȱ&ȱ23,ȱS
H
V
in
versionȱwithȱautomaticȱtranslationȱtoolȱavailableȱatȱhttp://www.wipo.int/wipolex/en/details.jsp?id=13403)ȱ(regulatingȱ
arch
ited
7
c
8
networkȱserviceȱprovidersȱwhoȱprovideȱinformationȱstorage,ȱsearching,ȱorȱlinkingȱservices);ȱandȱZuigaoȱRenminȱFayuanȱ
355
7
1
GuanyuȱShenliȱShejiȱJisuanjiȱWangluoȱZhuzuoquanȱJiufenȱAnjianȱShiyongȱFalüȱRuoganȱWentiȱdeȱJieshiȱ(ᴰ儈Ӫ≁⌅䲒
No.
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328

RegardingȱCertainȱMattersȱofȱLawȱApplicationsȱtoȱCasesȱofȱComputerȱNetȱCopyrightȱDisputes]ȱ(promulgatedȱbyȱtheȱ
SupremeȱPeople’sȱCourt,ȱNov.ȱ22,ȱ2000,ȱrepealedȱbyȱZuigaoȱRenminȱFayuanȱGuanyuȱShenliȱQinhaiȱXinxiȱWangluoȱ
ChuanboquanȱMinshiȱJiufenȱAnjianȱShiyongȱFalüȱRuoganȱWentiȱdeȱGuidingȱ(ᴰ儈Ӫ≁⌅䲒ޣҾᇑ⨶ץᇣؑ㖁㔌Ր
ᵳ≁һ㓐㓧ṸԦ䘲⭘⌅ᖻ㤕ᒢ䰞仈Ⲵ㿴ᇊ)ȱ[SupremeȱPeople’sȱCourtȱInterpretationȱonȱIssuesȱConcerningȱtheȱApplicationȱ
ofȱLawȱinȱtheȱTrialȱofȱCivilȱCasesȱonȱtheȱInfringementȱofȱInformationȱNetworkȱTransmissionȱRightȱ(“Interpretationȱofȱ
CourtȱonȱRightȱofȱCommunicationȱthroughȱInformationȱNetwork”)]ȱ(promulgatedȱbyȱtheȱSupremeȱPeople’sȱCourt,ȱ
Nov.ȱ26,ȱ2012,ȱeffectiveȱJan.ȱ1,ȱ2013),ȱart.ȱ16,ȱ197ȱSUP.ȱPEOPLE’SȱCT.ȱGAZ.ȱ11ȱ(China),ȱtranslatedȱatȱ
https://chinacopyrightandmedia.wordpress.com/2012/12/17/regulationsȬconcerningȬsomeȬissuesȬofȬapplicableȬlawȬinȬ
hearingȬcivilȬdisputeȬcasesȬonȬinfringementȬofȬtheȬrightȬtoȬdisseminationȬthroughȬinformationȬnetworks/),ȱart.ȱ5,ȱ69ȱ
SUP.ȱPEOPLE’SȱCT.ȱGAZ.ȱ26ȱ(China),ȱaȱ2006ȱversionȱwithȱautomaticȱtranslationȱtoolȱavailableȱatȱ
http://www.wipo.int/wipolex/en/details.jsp?id=6485ȱ(indicatingȱthatȱ“networkȱserviceȱproviders”ȱencompassesȱICPȱbyȱ
specificallyȱregulatingȱ“networkȱserviceȱproviders”ȱwhoȱprovideȱcontentȱservices).ȱ
ȱInterpretationȱofȱCourtȱonȱRightȱofȱCommunicationȱthroughȱInformationȱNetwork,ȱsupraȱnoteȱ328,ȱart.ȱ3.ȱ
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ȱSeeȱAppendixȱE.ȱȱEvenȱamongȱcountriesȱthatȱhaveȱadoptedȱtheȱStatutoryȱSilenceȱModel,ȱtheȱU.S.ȱapproachȱtoȱ
implementationȱofȱtheȱmakingȱavailableȱrightȱisȱviewedȱbyȱmanyȱcommentersȱasȱanȱoutlier.ȱȱSee,ȱe.g.,ȱTr.ȱatȱ329:10–17ȱ
(JaneȱC.ȱGinsburg,ȱColum.ȱLawȱSch.)ȱ(“InȱtheȱUnitedȱStatesȱourȱapproach,ȱtoȱputȱsomeȱthingsȱ[inȱaȱbox]ȱcalledȱ
‘distribution,’ȱincludingȱdigital,ȱandȱotherȱthingsȱinȱaȱboxȱcalledȱ‘publicȱperformance,’ȱisȱsomethingȱofȱanȱoutlier.ȱȱInȱ
mostȱotherȱcountries,ȱtheȱconceptȱofȱcommunicationȱtoȱtheȱpublicȱcoversȱdigitalȱcommunications,ȱwhetherȱasȱaȱstreamȱ
orȱasȱaȱdownload.”).ȱ
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toȱfleshȱoutȱtheȱscopeȱofȱaȱmakingȱavailableȱright.331ȱȱTheȱexceptionȱappearsȱtoȱbeȱBelgium.ȱȱTheȱ
copyrightȱstatuteȱisȱsilentȱonȱtheȱmakingȱavailableȱrightȱforȱcopyright,ȱbutȱnationalȱcourtsȱhaveȱ
interpretedȱitsȱlawsȱasȱprovidingȱaȱmakingȱavailableȱright.332ȱȱForȱexample,ȱProfessorȱGuidoȱ
Westkampȱnotesȱinȱaȱ2007ȱstudyȱthat,ȱinȱaȱpreȬInternetȱTreatiesȱcase,ȱBelgianȱcourtsȱappliedȱtheȱ
makingȱavailableȱrightȱtoȱtheȱauthorizedȱstoringȱofȱnewspaperȱarticlesȱinȱaȱdatabaseȱandȱtheȱ
deliveringȱofȱthemȱtoȱusersȱuponȱrequest.333ȱȱ“Therefore,”ȱheȱargues,ȱ“oneȱcanȱconsiderȱthatȱtheȱ
communicationȱrightȱalreadyȱcoveredȱnonȬsimultaneousȱreceptionȱofȱelectronicȱcommunicationȱorȱ
actsȱofȱmakingȱcopyrightedȱcontentȱavailableȱtoȱtheȱmembersȱofȱtheȱpublicȱatȱaȱplaceȱandȱatȱaȱtimeȱ
individuallyȱchosenȱbyȱthem.”334ȱ
D. EmergingȱIssuesȱRelatingȱtoȱtheȱMakingȱAvailableȱRightȱ
BeyondȱtheȱissuesȱofȱoneȬtoȬoneȱtransmissionsȱandȱoffers,ȱwhichȱformȱtheȱprimaryȱfocusȱofȱ
thisȱReport,ȱforeignȱjurisdictionsȱhaveȱbegunȱtoȱgrappleȱwithȱanotherȱintersectionȱofȱtechnologyȱ
andȱtheȱmakingȱavailableȱright—theȱlegalȱconsequencesȱofȱaȱdefendantȱprovidingȱaccessȱtoȱ
copyrightedȱcontentȱthatȱisȱhostedȱonȱaȱserverȱcontrolledȱbyȱsomeoneȱelse.ȱȱProvidingȱaccessȱtoȱ
contentȱhostedȱelsewhereȱonȱtheȱInternetȱcanȱbeȱaccomplishedȱinȱaȱnumberȱofȱways,ȱalthoughȱtheȱ
mostȱfrequentȱmethodsȱareȱvariousȱformsȱofȱhyperlinking,ȱincludingȱframingȱandȱinlineȱlinking.335ȱȱ
Aȱhandfulȱofȱforeignȱcourtsȱhaveȱbegunȱtoȱaddressȱtheseȱissues,ȱbutȱtheyȱhaveȱbyȱfarȱreceivedȱtheȱ
mostȱattentionȱinȱtheȱEuropeanȱUnion,ȱwhereȱtheȱCJEUȱhasȱissuedȱaȱnumberȱofȱcloselyȬfollowedȱ
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makingȱavailableȱtheoryȱoutsideȱofȱaȱnarrowȱsetȱofȱcircumstances.ȱȱInȱtheseȱopinions,ȱtheȱCJEUȱ
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doesȱnotȱdifferentiateȱamongȱtheȱtypesȱofȱhyperlinkingȱactivitiesȱthatȱcould,ȱinȱanyȱinstance,ȱ
permitȱaudiencesȱonȱoneȱwebsiteȱtoȱaccessȱcontentȱfromȱanotherȱsite.ȱȱRather,ȱitsȱapproachȱhasȱ
beenȱtoȱcompareȱtheȱaudienceȱforȱtheȱoriginalȱcommunicationȱtoȱtheȱpublicȱ(asȱauthorizedȱbyȱtheȱ
copyrightȱowner)ȱwithȱtheȱaudienceȱofȱtheȱallegedlyȱinfringingȱcommunication.ȱȱSpecifically,ȱtheȱ
courtȱasksȱwhetherȱtheȱaudienceȱforȱtheȱallegedlyȱinfringingȱcommunicationȱofȱtheȱcopyrightedȱ
ȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱ

ȱItȱ isȱ possibleȱ someȱ casesȱ exist,ȱ butȱ uponȱ extensiveȱ researchȱ andȱ publicȱ comments,ȱ includingȱ aȱ directȱ requestȱ forȱ
commentsȱ onȱ foreignȱ implementationȱ atȱ theȱ subcommitteeȱ hearing,ȱ weȱ learnedȱ ofȱ noȱ casesȱ inȱ theȱ vastȱ majorityȱ ofȱ
countriesȱwhoseȱlawȱisȱsilentȱonȱtheȱmakingȱavailableȱright.ȱ
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ȱSeeȱGuidoȱWestkamp,ȱTheȱImplementationȱofȱDirectiveȱ2001/29/ECȱinȱtheȱMemberȱStates,ȱinȱSTUDYȱONȱTHEȱ
IMPLEMENTATIONȱANDȱEFFECTȱINȱMEMBERȱSTATES’ȱLAWSȱOFȱDIRECTIVEȱ2001/29/ECȱONȱTHEȱHARMONISATIONȱOFȱCERTAINȱ
ASPECTSȱOFȱCOPYRIGHTȱANDȱRELATEDȱRIGHTSȱINȱTHEȱINFORMATIONȱSOCIETY,ȱPt.ȱII,ȱp.ȱ120ȱ(LucieȱGuibaultȱetȱal.,ȱ2007),ȱ
availableȱatȱhttp://ec.europa.eu/internal_market/copyright/docs/studies/infosocȬstudyȬannex_en.pdf.ȱ
332

ȱWestkamp,ȱsupraȱnoteȱ332,ȱatȱ120ȱ(citingȱTribunalȱdeȱpremièreȱInstanceȱ[Civ.]ȱ[CourtȱofȱFirstȱInstance]ȱBruxelles,ȱOct.ȱ
16,ȱ1996,ȱAUTEURSȱETȱMÉDIAȱ[AM]ȱ1996,ȱ426,ȱconfirméȱparȱCourȱd’Appelȱ[CA]ȱ[CourtȱofȱAppeals]ȱBruxelles,ȱOct.ȱ28,ȱ1997,ȱ
AUTEURSȱETȱMÉDIAȱ[AM]ȱ1997,ȱ383ȱ(“CentralȱStation”)ȱ(Belg.)).ȱ
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ȱForȱdefinitionsȱofȱtheseȱterms,ȱseeȱnoteȱ237,ȱsupra.ȱ
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contentȱisȱcomprisedȱofȱtheȱsameȱpublicȱtargetedȱbyȱtheȱoriginalȱcommunication,ȱorȱwhetherȱtheȱ
defendant’sȱactionsȱinsteadȱmadeȱtheȱcontentȱavailableȱtoȱaȱ“newȱpublic”ȱthatȱdidȱnotȱhaveȱaccessȱ
toȱtheȱoriginalȱcommunication.336ȱȱForȱexample,ȱdidȱtheȱcopyrightȱownerȱpostȱtheȱcontentȱonlineȱ
withoutȱrestriction,ȱmakingȱtheȱoriginalȱaudienceȱforȱtheȱworkȱcoextensiveȱwithȱtheȱpublicȱtoȱ
whichȱtheȱdefendantȱhasȱmadeȱtheȱworkȱavailable?ȱȱOrȱdidȱtheȱdefendantȱmakeȱavailableȱcontentȱ
toȱwhichȱtheȱcopyrightȱownerȱhadȱlimitedȱaccess,ȱforȱexampleȱtoȱthoseȱpayingȱsubscriptionsȱorȱ
otherȱfeesȱ(suchȱasȱcontentȱhostedȱbehindȱaȱwebsiteȱpaywall)?ȱȱȱ
Inȱcraftingȱandȱapplyingȱthisȱnewȱtest,ȱtheȱCJEUȱhasȱdeniedȱliabilityȱforȱclaimsȱagainstȱaȱ
defendantȱprovidingȱdeepȱlinksȱtoȱaccessȱcopyrightedȱcontentȱhostedȱonȱtheȱplaintiff’sȱserver,337ȱ
althoughȱtheȱcourtȱhasȱindicatedȱthatȱthereȱmayȱbeȱliabilityȱforȱsuchȱdeepȱlinksȱifȱtheȱplaintiffȱ
employedȱtechnologicalȱrestrictionsȱtoȱrestrictȱaccessȱtoȱaȱlimitedȱsetȱofȱindividuals,ȱsuchȱasȱitsȱ
subscribers.338ȱȱTheȱCJEUȱhasȱnotȱyetȱdirectlyȱreachedȱtheȱquestionȱofȱwhetherȱliabilityȱshouldȱbeȱ
imposedȱforȱprovidingȱaccessȱtoȱunauthorizedȱcopiesȱhostedȱonȱthirdȬpartyȱservers,ȱalthoughȱthisȱ
issueȱisȱraisedȱbyȱseveralȱcasesȱcurrentlyȱpendingȱbeforeȱtheȱcourt.339ȱȱȱ
ȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱ
ȱTheȱ“newȱpublic”ȱtestȱwasȱfirstȱformulatedȱbyȱtheȱCJEUȱinȱcasesȱinvolvingȱtelevisionȱbroadcasts,ȱincludingȱaȱcaseȱinȱ
whichȱtelevisionȱbroadcastsȱwereȱretransmittedȱtoȱhotelȱguests.ȱȱSee,ȱe.g.,ȱRafaelȱHoteles,ȱ2006ȱEURȬLexȱCELEXȱ
62005CJ0306,ȱpara.ȱ40ȱ(“Thus,ȱsuchȱaȱtransmissionȱisȱmadeȱtoȱaȱpublicȱdifferentȱfromȱtheȱpublicȱatȱwhichȱtheȱoriginalȱactȱ
ofȱcommunicationȱofȱtheȱworkȱisȱdirected,ȱthatȱis,ȱtoȱaȱnewȱpublic.”)ȱ(discussingȱtheȱexclusiveȱrightȱofȱbroadcastingȱandȱ
communicationȱtoȱtheȱpublicȱunderȱArticleȱ11bis(1)(ii)ȱofȱtheȱBerneȱConvention).ȱ
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theyȱauthorisedȱtheȱinitialȱcommunication”);ȱCaseȱCȬ348/13,ȱBestWaterȱInt’lȱGmbHȱv.ȱMichaelȱMebes,ȱStefanȱPotsch,ȱ
2014ȱEURȬLexȱCELEXȱ62013CB0348ȱ(Oct.ȱ21,ȱ2014)ȱ(findingȱthatȱtheȱuseȱofȱframingȱtechnologyȱtoȱmakeȱplaintiff’sȱvideoȱ
availableȱonȱdefendant’sȱwebsiteȱdidȱnotȱviolateȱplaintiff’sȱrightȱofȱcommunicationȱtoȱtheȱpublic,ȱstatingȱ“[t]heȱmereȱfactȱ
thatȱaȱprotectedȱwork,ȱfreelyȱavailableȱonȱanȱ[I]nternetȱsite,ȱisȱinsertedȱintoȱanotherȱ[I]nternetȱsiteȱbyȱmeansȱofȱaȱlinkȱ
usingȱtheȱ‘framing’ȱtechniqueȱ.ȱ.ȱ.ȱcannotȱ[be]ȱclassifiedȱasȱ‘communicationȱtoȱtheȱpublic’ȱ.ȱ.ȱ.ȱsinceȱtheȱworkȱatȱissueȱisȱ
notȱtransmittedȱtoȱaȱnewȱpublicȱorȱcommunicatedȱ[via]ȱaȱspecificȱtechnicalȱmethodȱdifferentȱfromȱthatȱofȱtheȱoriginalȱ
communication.”).ȱ
ȱSvensson,ȱ2014ȱEURȬLexȱCELEXȱ62012CJ0466,ȱpara.ȱ31ȱ(statingȱthatȱ“whereȱaȱclickableȱlinkȱmakesȱitȱpossibleȱforȱusersȱ
ofȱtheȱsiteȱonȱwhichȱthatȱlinkȱappearsȱtoȱcircumventȱrestrictionsȱputȱinȱplaceȱbyȱtheȱsiteȱonȱwhichȱtheȱprotectedȱworkȱ
appearsȱinȱorderȱtoȱrestrictȱpublicȱaccessȱtoȱthatȱworkȱtoȱtheȱlatterȱsite’sȱsubscribersȱonly,ȱandȱtheȱlinkȱaccordinglyȱ
constitutesȱanȱinterventionȱwithoutȱwhichȱthoseȱusersȱwouldȱnotȱbeȱableȱtoȱaccessȱtheȱworksȱtransmitted,ȱallȱthoseȱusersȱ
mustȱbeȱdeemedȱtoȱbeȱaȱnewȱpublic.”).ȱ
338

ȱSee,ȱe.g.,ȱRequestȱforȱaȱPreliminaryȱRulingȱfromȱtheȱRechtbankȱMiddenȬNederlandȱ(Netherlands)ȱLodgedȱonȱ5ȱOctoberȱ2015—
StichtingȱBreinȱvȱJackȱFrederikȱWullems,ȱCurrentlyȱTradingȱUnderȱtheȱNameȱFilmspelerȱ(CaseȱCȬ527/15),ȱ2016ȱO.J.ȱ(Cȱ27)ȱ6–7ȱ
(referringȱquestionsȱregardingȱtheȱstatusȱofȱ“hyperlinksȱtoȱwebsitesȱonȱwhichȱcopyrightȬprotectedȱworksȱ.ȱ.ȱ.ȱareȱmadeȱ
directlyȱaccessible,ȱwithoutȱtheȱauthorisationȱofȱtheȱrightȱholders”);ȱRequestȱforȱaȱPreliminaryȱRulingȱFromȱtheȱHogeȱRaadȱ
derȱNederlandenȱ(Netherlands)ȱLodgedȱonȱ7ȱAprilȱ2015—GSȱMediaȱBVȱvȱSanomaȱMediaȱNetherlandsȱBVȱandȱOthersȱ(CaseȱCȬ
160/15),ȱ2015ȱO.J.ȱ(Cȱ205)ȱ18Ȭ19ȱ(posingȱtheȱquestionȱ“[i]fȱanyoneȱotherȱthanȱtheȱcopyrightȱholderȱrefersȱbyȱmeansȱofȱaȱ
hyperlinkȱonȱaȱwebsiteȱcontrolledȱbyȱhimȱtoȱaȱwebsiteȱwhichȱisȱmanagedȱbyȱaȱthirdȱpartyȱandȱisȱaccessibleȱtoȱtheȱ
generalȱinternetȱpublic,ȱonȱwhichȱtheȱworkȱhasȱbeenȱmadeȱavailableȱwithoutȱtheȱconsentȱofȱtheȱrightholder,ȱdoesȱthatȱ
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TheȱCJEU’sȱtest,ȱfrequentlyȱreferencedȱasȱtheȱ“newȱpublicȱtest,”ȱhasȱgeneratedȱsomeȱ
debateȱwithinȱtheȱEuropeanȱUnion.340ȱȱTheȱEuropeanȱCommissionȱisȱcurrentlyȱconsideringȱ
whetherȱmodificationsȱtoȱtheȱdefinitionsȱofȱtheȱrightsȱofȱ“communicationȱtoȱtheȱpublic”ȱandȱ
“makingȱavailable”ȱareȱneededȱtoȱaddressȱtheȱambiguitiesȱintroducedȱbyȱtheȱSvenssonȱlineȱofȱcasesȱ
asȱpartȱofȱitsȱbroaderȱworkȱonȱtheȱDigitalȱSingleȱMarket.341ȱȱThisȱconsultation,ȱcombinedȱwithȱtheȱ
pendingȱreferralsȱtoȱtheȱCJEU,342ȱmayȱresultȱinȱaȱfurtherȱrefinementȱofȱtheȱnewȱpublicȱtest,ȱorȱmayȱ
supersedeȱtheȱnewȱpublicȱtestȱandȱreplaceȱitȱwithȱaȱnewȱruleȱregardingȱwhatȱconstitutesȱaȱ
communicationȱtoȱtheȱpublicȱonline.ȱ
OtherȱcourtsȱinȱInternetȱTreatyȱModelȱjurisdictionsȱhaveȱfoundȱthatȱliabilityȱmayȱexistȱ
whenȱaȱdefendantȱassistsȱitsȱusersȱtoȱbypassȱtheȱplaintiff’sȱprotectionȱmeasuresȱorȱprovidesȱaccessȱ
toȱinfringingȱthirdȬpartyȱcontent.343ȱȱInȱcontrast,ȱwhileȱthereȱdoesȱnotȱappearȱtoȱhaveȱbeenȱ
ȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱ
constituteȱaȱ‘communicationȱtoȱtheȱpublic’ȱwithinȱtheȱmeaningȱofȱArticleȱ3(1)ȱofȱDirectiveȱ2001/29?”).ȱȱBothȱcasesȱaroseȱ
inȱtheȱNetherlands,ȱwhichȱisȱaȱStatutoryȱSilenceȱModelȱcountry,ȱbutȱisȱsubjectȱtoȱtheȱInfoSocȱDirectiveȱasȱaȱmemberȱofȱ
theȱEU.ȱȱTheȱlowerȱcourtȱinȱGSȱMediaȱhadȱinitiallyȱfoundȱthatȱtheȱdefendantȱviolatedȱtheȱplaintiff’sȱrightȱofȱ
communicationȱtoȱtheȱpublicȱbyȱprovidingȱlinksȱtoȱotherwiseȱnonȬindexedȱpicturesȱonȱaȱforeignȱwebsite.ȱȱSeeȱRb.ȱ
Amsterdamȱ12ȱseptemberȱ2012,ȱCRȱ2013/7,ȱm.nt.ȱA.R.ȱLodderȱ(Sanoma/Geenstijl)ȱ(Neth.),ȱavailableȱatȱ
http://www.geenstijl.nl/archives/images/vonnisbrittdekkernaakt.pdf,ȱdiscussedȱinȱCaseȱCȬ466/12,ȱSvensson—hyperlinksȱ
andȱcommunicatingȱworksȱtoȱtheȱpublic,ȱEUȱLawȱRadarȱ(Jan.ȱ20,ȱ2013),ȱhttp://eulawradar.com/caseȬcȬ46612ȬsvenssonȬ
hyperlinksȬandȬcommunicatingȬworksȬtoȬtheȬpublic/.ȱȱTheȱlowerȱcourt’sȱdecisionȱwasȱoverturnedȱbyȱtheȱAmsterdamȱ
CourtȱofȱAppeals,ȱandȱisȱcurrentlyȱonȱappealȱtoȱtheȱDutchȱSupremeȱCourt,ȱwhichȱreferredȱtheȱissueȱaboveȱtoȱtheȱCJEU.ȱȱ
Id.ȱȱInȱaddition,ȱtheȱSupremeȱCourtȱofȱtheȱNetherlandsȱhadȱreferredȱtoȱtheȱCJEUȱanotherȱcaseȱraisingȱtheȱquestionȱofȱ
whetherȱaȱcommunicationȱtoȱtheȱpublicȱoccursȱwhenȱaȱwebsiteȱindexesȱandȱcategorizesȱmetaȬdataȱtoȱenableȱaȱuserȱtoȱ
locateȱandȱdownloadȱinfringingȱcontent,ȱwhenȱtheȱcontentȱitselfȱisȱnotȱhostedȱonȱtheȱdefendant’sȱwebsite.ȱȱSeeȱHRȱ13ȱ
novemberȱ2015,ȱECLI:NL:HR:2015:3307ȱ(StichtingȱBrein/ZiggoȱB.V.ȱenȱXS4ALLȱInternetȱB.V.)ȱ(Neth.),ȱdiscussedȱinȱ
Netherlands:ȱDutchȱSupremeȱCourtȱrequestsȱrulingȱonȱwhetherȱTheȱPirateȱBayȱ“makesȱaȱcommunicationȱtoȱtheȱpublic,”ȱIRISȱ
MERLINȱ(Jan.ȱ2016),ȱhttp://merlin.obs.coe.int/iris/2016/1/article22.en.html.ȱ
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ȱCompareȱMiraȱBurri,ȱPermissionȱtoȱLink:ȱMakingȱAvailableȱviaȱHyperlinksȱinȱtheȱEuropeanȱUnionȱafterȱSvensson,ȱ5ȱJ.ȱINTELL.ȱ
PROP.,ȱINFO.ȱTECH.,ȱ&ȱELECTRONICȱCOM.ȱL.ȱ245,ȱ251ȱ(Dec.ȱ2014)ȱ(hailingȱtheȱnewȱpublicȱtestȱasȱ“accommodat[ing]ȱbothȱtheȱ
essentialȱfunctionsȱofȱtheȱInternetȱasȱaȱnetworkȱofȱnetworksȱinȱtheȱtechnicalȱsense,ȱasȱwellȱasȱitsȱfunctionȱasȱaȱ
comprehensiveȱcognitiveȱdatabaseȱwithȱsubstantialȱsocietalȱimplications”),ȱwithȱAssociationȱLittéraireȱetȱArtistiqueȱ
Internationaleȱ(“ALAI”),ȱOpinionȱProposedȱtoȱtheȱExecutiveȱCommitteeȱandȱAdoptedȱatȱitsȱMeeting,ȱ17ȱSeptemberȱ2014ȱonȱtheȱ
Criterionȱ“NewȱPublic”,ȱDevelopedȱbyȱtheȱCourtȱofȱJusticeȱofȱtheȱEuropeanȱUnionȱ(CJEU),ȱPutȱinȱtheȱContextȱofȱMakingȱAvailableȱ
andȱCommunicationȱtoȱtheȱPublicȱ2ȱ(Oct.ȱ15,ȱ2014,ȱ11:28ȱAM),ȱhttp://www.alai.org/assets/files/resolutions/2014ȬopinionȬ
newȬpublic.pdfȱ(describingȱtheȱCJEU’sȱapplicationȱofȱtheȱ“newȱpublic”ȱtestȱasȱ“problematic”ȱandȱ“inȱconflictȱwithȱ
internationalȱtreatiesȱandȱEUȱdirectives,”ȱstatingȱthatȱitȱ“hasȱtheȱeffectȱofȱinappropriateȱexhaustionȱofȱtheȱexclusiveȱrightȱ
ofȱcommunicationȱtoȱtheȱpublicȱofȱworksȱwhichȱtheirȱauthorsȱorȱotherȱrightownersȱhaveȱmadeȱavailableȱoverȱgenerallyȱ
accessibleȱwebsites”).ȱ
340

ȱSeeȱCommunicationȱfromȱtheȱCommissionȱtoȱtheȱEuropeanȱParliament,ȱtheȱCouncil,ȱtheȱEuropeanȱEconomicȱandȱSocialȱ
CommitteeȱandȱtheȱCommitteeȱofȱtheȱRegions:ȱTowardsȱaȱModern,ȱMoreȱEuropeanȱCopyrightȱFramework,ȱatȱ9–10,ȱCOMȱ(2015)ȱ
626ȱfinalȱ(Dec.ȱ9,ȱ2015).ȱ
341

ȱSeeȱsupraȱnoteȱ339.ȱ

342

343ȱSee,ȱe.g.,ȱParamountȱHomeȱEntm’tȱInt’lȱLtd.ȱv.ȱBritishȱSkyȱBroad.ȱLtd,ȱ[2014]ȱEWHCȱ937ȱ(Ch)ȱ[31]–[35]ȱ(Eng.)ȱ(findingȱ
theȱSvenssonȱ“newȱpublicȱtest”ȱmetȱwhereȱcontentȱholderȱhadȱnotȱauthorizedȱtheȱappearanceȱofȱtheȱcontentȱonȱtheȱ
linkedȬtoȱwebsite);ȱ1967ȱLtd.ȱv.ȱBritishȱSkyȱBroad.ȱLtd.ȱ[2014]ȱEWHCȱ3444ȱ(Ch)ȱ[20]ȱ(Eng.)ȱ(same);ȱBundesgerichtshofȱ
[BGH]ȱ[FederalȱCourtȱofȱJustice]ȱApr.ȱ29,ȱ2010,ȱNEUEȱJURISTISCHEȱWOCHENSCHRIFTȱ[NJW]ȱ2011,ȱ769ȱ(Ger.),ȱdiscussedȱinȱ
AnneȱYlinivaȬHoffmann,ȱGermany:ȱBGHȱRulesȱonȱDeepȱLinksȱCopyrightȱViolation,ȱIRISȱMERLINȱ(Jan.ȱ2011),ȱ
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significantȱlitigationȱregardingȱsuchȱactivitiesȱinȱmostȱAlternativeȱLanguageȱModelȱcountries,ȱinȱ
theȱfewȱreportedȱcasesȱweȱwereȱableȱtoȱidentifyȱtheȱcourtsȱrejectedȱinfringementȱclaimsȱbasedȱ
uponȱhyperlinkingȱtoȱcontentȱfoundȱonȱtheȱInternet,ȱregardlessȱofȱwhetherȱtheȱhyperlinkedȱ
contentȱwasȱitselfȱunauthorized.344ȱȱȱ
*ȱ*ȱ*ȱ
Theȱforegoingȱreviewȱofȱcasesȱfromȱjurisdictionsȱrepresentingȱtheȱthreeȱdifferentȱ
implementationȱmodelsȱrevealsȱaȱfewȱtrends.ȱȱȱ
First,ȱtheȱdegreeȱofȱconsistencyȱamongȱcountriesȱregardingȱtheȱinterpretationȱofȱtheȱ
makingȱavailableȱrightȱdiffersȱwithȱrespectȱtoȱtheȱdifferentȱfactualȱscenariosȱweȱreviewed.ȱȱTheȱ
caseȱlawȱisȱgenerallyȱconsistentȱacrossȱjurisdictionsȱwithȱrespectȱtoȱtheȱapplicationȱofȱtheȱmakingȱ
availableȱrightȱtoȱoffers.ȱȱTheȱonlyȱcasesȱweȱlocatedȱrejectingȱliabilityȱforȱoffersȱwereȱtheȱdistrictȱ
courtȱcasesȱinȱtheȱUnitedȱStatesȱdiscussedȱabove.345ȱȱLikewise,ȱoneȬtoȬoneȱtransmissionsȱhaveȱbeenȱ
foundȱtoȱbeȱcoveredȱbyȱtheȱmakingȱavailableȱrightȱinȱmostȱofȱtheȱjurisdictionsȱweȱstudied,ȱwithȱ
theȱprincipalȱexceptionȱbeingȱSingapore.346ȱȱThereȱhasȱbeenȱsomeȱgreaterȱdivergenceȱinȱ
ȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱ
http://merlin.obs.coe.int/iris/2011/1/article15.en.htmlȱ(findingȱthatȱdeepȱlinkingȱwouldȱviolateȱtheȱmakingȱavailableȱ
rightȱifȱtheȱlinkȱbypassedȱtechnicalȱmeasuresȱtakenȱbyȱtheȱcopyrightȱownerȱtoȱrestrictȱaccessȱtoȱcertainȱusers,ȱforȱ
example,ȱrequiringȱthatȱusersȱcouldȱaccessȱcertainȱcontentȱonlyȱafterȱviewingȱtheȱhomepage).ȱȱButȱseeȱPolymelesȱ
Protodikeioȱ[Pol.ȱPr.]ȱ[MultimemberȱCourtȱofȱFirstȱInstanceȱofȱAthens]ȱ5249/2014ȱ(Greece),ȱdiscussedȱinȱEleonoraȱRosati,ȱ
GreekȱCourtȱSaysȱthatȱitȱDoesn’tȱMatterȱWhetherȱtheȱContentȱYouȱLinkȱtoȱisȱLawfulȱorȱUnlawful,ȱIPKATȱ(Oct.ȱ3,ȱ2015,ȱ1:16ȱPM),ȱ
http://ipkitten.blogspot.co.uk/2015/10/greekȬcourtȬsaysȬthatȬitȬdoesntȬmatter.htmlȱ(holdingȱthatȱdefendant’sȱuseȱofȱdeepȱ
linksȱtoȱprovideȱaccessȱtoȱunauthorizedȱcontentȱhostedȱonȱaȱthirdȬpartyȱwebsiteȱdoesȱnotȱinfringeȱtheȱplaintiff’sȱrightȱofȱ
communicationȱtoȱtheȱpublicȱunlessȱtheȱdefendantȱdirectlyȱassistedȱinȱtheȱcopyrightȱinfringementȱofȱtheȱinitialȱuploaderȱ
toȱtheȱthirdȱpartyȱwebsite).ȱȱȱ
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ȱSee,ȱe.g.,ȱ_sakaȱChihçȱSaibanshoȱ[OsakaȱDist.ȱCt.]ȱJuneȱ20,ȱ2013,ȱHeiȱ23ȱ(wa)ȱno.ȱ15245,ȱ2218ȱHANREIȱJIH_ȱ[HANJI]ȱ112ȱ
(Japan)ȱ(“Niconico”),ȱavailableȱatȱhttp://www.courts.go.jp/app/files/hanrei_jp/364/083364_hanrei.pdfȱ(rejectingȱaȱclaimȱforȱ
violationȱofȱtheȱpublicȱtransmissionȱrightȱbasedȱonȱhyperlinkingȱtoȱunauthorizedȱcontentȱhostedȱbyȱaȱthirdȱparty);ȱ
ShanghaiȱJuliȱChuanmeiȱJishuȱYouxianȱGongsiȱSuȱTianjinȱJinbaoȱChuanmeiȱWangluoȱFazhanȱYouxianȱGongsi,ȱBeijingȱ
RuobobaisiȱZixunȱYouxianȱGongsiDengȱ(к⎧㚊࣋ՐჂᢰᵟᴹ䲀ޜਨ䇹ཙ⍕⍕ᣕՐჂ㖁㔌ਁኅᴹ䲀ޜਨǃेӜ㤕ঊ֠ᙍ
䈒ᴹ䲀ޜਨㅹ)ȱ[PPLiveȱInc.ȱv.ȱTianjinȱJinbaoȱMediaȱNetworkȱDev.ȱInc.,ȱBeijingȱRuobobaisiȱConsultingȱInc.,ȱetȱal.],ȱ
2013Ȭ3ȱRENMINȱFAYUANȱANLIȱXUANȱ301,ȱ306–07ȱ(TianjinȱSecondȱInterm.ȱPeople’sȱCt.ȱMar.ȱ1,ȱ2013)ȱ(China)ȱ(providingȱ
commentȱandȱanalysisȱtoȱtheȱcase,ȱinȱadditionȱtoȱreproducingȱtheȱcourt’sȱopinion)ȱ(holdingȱthatȱtheȱuseȱofȱframingȱlinksȱ
toȱconnectȱtoȱauthorizedȱcontentȱonȱaȱthirdȱparty’sȱserverȱdidȱnotȱdirectlyȱorȱindirectlyȱinfringeȱtheȱrightȱofȱ
communicationȱthroughȱinformationȱnetwork);ȱWarmanȱv.ȱFournier,ȱ[2012]ȱF.C.ȱ803,ȱpara.ȱ37ȱ(Can.ȱOnt.)ȱ(rejectingȱ
claimȱforȱinfringementȱbasedȱonȱanȱinlineȱlinkȱfromȱdefendant’sȱwebsiteȱtoȱplaintiff’sȱwebsite,ȱholdingȱthatȱ“theȱ
[plaintiff]ȱauthorizedȱcommunicationȱofȱtheȱ[work]ȱbyȱpostingȱitȱonȱhisȱwebsiteȱandȱthereforeȱthereȱisȱnoȱ
infringement”);ȱUniversalȱMusicȱAustl.ȱPtyȱLtdȱvȱCooperȱ[2005]ȱFCAȱ972ȱ[63],ȱ[88]ȱ(Austl.),ȱavailableȱatȱ
http://www.austlii.edu.au/au/cases/cth/FCA/2005/972.htmlȱ(findingȱnoȱdirectȱliabilityȱwhereȱdefendantȱmadeȱworksȱ
availableȱthroughȱhyperlinksȱtoȱunauthorizedȱcontentȱonȱthirdȱparties’ȱservers,ȱonȱtheȱgroundsȱthatȱtheȱactȱofȱmakingȱ
availableȱwasȱperformedȱbyȱ“theȱ[thirdȱparty]ȱremoteȱwebsitesȱwhichȱmakeȱavailableȱtheȱsoundȱrecordingsȱandȱfromȱ
whichȱtheȱdigitalȱmusicȱfilesȱareȱdownloadedȱasȱaȱresultȱofȱaȱrequestȱtransmittedȱtoȱtheȱremoteȱwebsite,”ȱbutȱfindingȱ
secondaryȱliability).ȱ
344

ȱSeeȱsupraȱnoteȱ98ȱandȱaccompanyingȱtext.ȱ

345

ȱSeeȱRecordTV,ȱ[2010]ȱSGCAȱ43,ȱatȱ[5]–[9],ȱ[28].ȱ
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jurisprudenceȱwithȱregardsȱtoȱtheȱemergingȱissueȱofȱmakingȱavailableȱcontentȱalreadyȱhostedȱ
elsewhereȱonȱtheȱInternetȱ(suchȱasȱthroughȱsomeȱformȱofȱhyperlinking),ȱalthoughȱaȱmajorityȱofȱ
courtsȱhaveȱdeclinedȱtoȱfindȱliability.ȱȱTheȱoutcomesȱinȱsuchȱcasesȱappearȱtoȱbeȱhighlyȱfactȬ
specific,ȱandȱtheȱfullȱcontoursȱofȱhowȱtheȱcourtsȱwillȱapplyȱtheȱmakingȱavailableȱrightȱinȱsuchȱ
situationsȱareȱstillȱevolving.ȱȱItȱdoesȱappear,ȱhowever,ȱthatȱevenȱcourtsȱinȱcountriesȱthatȱhaveȱ
adoptedȱtheȱverbatimȱlanguageȱofȱtheȱTreatiesȱhaveȱbeenȱcarefulȱtoȱconstrueȱtheȱrightȱtoȱavoidȱ
impositionȱofȱliabilityȱinȱcasesȱthatȱmayȱinvolveȱeverydayȱonlineȱactivity,ȱsuchȱasȱprovidingȱdeepȱ
linksȱtoȱotherwiseȱfreelyȱavailableȱcontent.347ȱ
ȱSecond,ȱthereȱisȱnoȱapproachȱthatȱprovidesȱcrystalȱclearȱlegalȱguidanceȱinȱallȱmakingȱ
availableȱcases,ȱeitherȱinȱtermsȱofȱtheȱactivityȱthatȱwillȱbeȱcoveredȱbyȱtheȱrightȱorȱtheȱabilityȱtoȱ
ensureȱthatȱitsȱapplicationȱwillȱeasilyȱaddressȱnewȱandȱemergingȱtechnologies.ȱȱAlthoughȱmostȱofȱ
theȱcountriesȱthatȱhaveȱratifiedȱtheȱWIPOȱInternetȱTreatiesȱadoptedȱlanguageȱfromȱtheȱWCTȱ
nearlyȱverbatimȱintoȱnationalȱlaw,ȱcourtsȱacrossȱtheȱspectrumȱofȱimplementationȱapproaches—
whetherȱverbatimȱWIPOȱInternetȱTreatiesȱlanguage,ȱalternativeȱlanguageȱprovidingȱaȱmakingȱ
availableȱright,ȱorȱexistingȱlanguageȱthatȱisȱsilentȱonȱaȱmakingȱavailableȱright—haveȱstruggledȱ
withȱtheȱapplicationȱofȱtheȱstatutoryȱlanguageȱtoȱspecificȱfactualȱsituationsȱinȱtheȱdigitalȱage.ȱȱ
Thus,ȱevenȱadoptingȱtheȱmakingȱavailableȱlanguageȱfromȱtheȱWIPOȱInternetȱTreatiesȱhasȱnotȱ
guaranteedȱclarity,ȱbutȱhasȱinsteadȱresultedȱinȱsometimesȱconflictingȱresultsȱwhenȱappliedȱbyȱ
courtsȱinȱdifferentȱcountries.348ȱȱManyȱofȱtheseȱchallengesȱhaveȱtheirȱrootsȱinȱnewȱfactualȱ
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Asȱpartȱofȱthisȱstudy,ȱtheȱCopyrightȱOfficeȱwasȱaskedȱtoȱassessȱ“theȱfeasibilityȱandȱ
o
N

necessityȱofȱamendingȱU.S.ȱlawȱtoȱstrengthenȱorȱclarifyȱourȱlaw”ȱwithȱrespectȱtoȱtheȱmakingȱ
availableȱright.349ȱȱNoȱcommentersȱdisputedȱthatȱtheȱUnitedȱStatesȱhasȱanȱobligationȱtoȱrecognizeȱ
theȱright.ȱȱAtȱtheȱsameȱtime,ȱnearlyȱallȱexpressedȱtheȱviewȱthatȱitȱisȱcurrentlyȱunnecessaryȱtoȱ
amendȱU.S.ȱlawȱforȱpurposesȱofȱimplementingȱthatȱobligation,ȱthough,ȱasȱnoted,ȱthereȱwasȱsomeȱ
disagreementȱoverȱtheȱexactȱscopeȱofȱtheȱtreatyȱrequirement.ȱȱUnderȱtheȱinterpretationȱadoptedȱ
overwhelminglyȱbyȱscholarlyȱauthoritiesȱandȱforeignȱcourts,ȱasȱwellȱasȱbyȱaȱsubstantialȱmajorityȱ
ofȱcommenters,ȱtheȱmakingȱavailableȱrightȱcoversȱtheȱofferingȱofȱonȬdemandȱaccessȱtoȱaȱworkȱtoȱ
theȱpublic,ȱregardlessȱofȱwhetherȱthereȱisȱevidenceȱofȱactualȱreceipt.350ȱȱTheȱOfficeȱagreesȱthatȱthisȱ
ȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱ
ȱSee,ȱe.g.,ȱSvensson,ȱ2014ȱEURȬLexȱCELEXȱ62012CJ0466;ȱBestWater,ȱ2014ȱEURȬLexȱCELEXȱ62013CB0348.ȱ

347

ȱSee,ȱe.g.,ȱTr.ȱatȱ324:10–325:14ȱ(Lunney,ȱTul.ȱU.ȱSch.ȱofȱLaw)ȱ(notingȱthatȱvariousȱforeignȱjurisdictionsȱhadȱcomeȱtoȱ
differingȱconclusionsȱwithȱregardȱtoȱoneȬtoȬoneȱtransmissions,ȱandȱconcludingȱthatȱ“theyȱhaveȱcomeȱtoȱsomeȱdifferentȱ
outcomesȱinȱsomeȱareas,ȱbut,ȱonȱtheȱwhole,ȱitȱisȱhardȱtoȱseeȱwhereȱtheirȱlawȱisȱinȱanyȱsenseȱpreferableȱonȱtheseȱissuesȱorȱ
clearerȱonȱtheseȱissuesȱthanȱours”).ȱ
348

ȱLetterȱfromȱRep.ȱMelvinȱL.ȱWatt,ȱsupraȱnoteȱ10,ȱatȱ2.ȱ

349

ȱSeeȱsupraȱnotesȱ57–60ȱandȱaccompanyingȱtext.ȱ
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readingȱbestȱcomportsȱwithȱtheȱplainȱlanguageȱofȱtheȱTreaties,ȱwhichȱdefineȱ“makingȱavailable”ȱ
inȱtermsȱofȱwhetherȱmembersȱofȱtheȱpublicȱ“mayȱaccess”ȱaȱwork.351ȱ
AssessingȱU.S.ȱlawȱinȱlightȱofȱthisȱunderstanding,ȱtheȱOfficeȱconcludesȱthatȱnoȱstatutoryȱ
changeȱisȱneededȱatȱthisȱtimeȱfromȱaȱtreatyȱperspective.ȱȱForȱtheȱreasonsȱexplainedȱbelow,ȱandȱinȱ
lightȱofȱtheȱforegoingȱanalysis,ȱtheȱOfficeȱcontinuesȱtoȱbeȱofȱtheȱviewȱthatȱtheȱexclusiveȱrightsȱ
underȱSectionȱ106ȱcollectivelyȱgiveȱcopyrightȱownersȱtheȱexclusiveȱrightȱtoȱofferȱaccessȱtoȱtheirȱ
worksȱonline,ȱincludingȱthroughȱindividualizedȱonȬdemandȱtransmissions.ȱȱToȱtheȱextentȱthatȱtheȱ
statuteȱisȱambiguousȱwithȱrespectȱtoȱparticularȱaspectsȱofȱthatȱright,ȱbothȱtheȱlegislativeȱhistoryȱofȱ
U.S.ȱtreatyȱimplementationȱandȱtheȱCharmingȱBetsyȱcanonȱinstructȱthatȱitȱshouldȱbeȱinterpretedȱinȱ
accordanceȱwithȱtheȱUnitedȱStates’ȱinternationalȱobligationsȱinȱthisȱarea.ȱȱInȱtheȱeventȱthatȱcourtsȱ
adoptȱaȱnarrowerȱconstructionȱinȱtheȱfuture,ȱsuchȱthatȱcertainȱinternationalȱlegalȱquestionsȱmightȱ
arise,ȱCongressȱmayȱwishȱtoȱconsiderȱvariousȱlegislativeȱclarifications.ȱȱAnyȱsuchȱchange,ȱ
however,ȱwouldȱneedȱtoȱbeȱcarefullyȱdrawnȱsoȱasȱnotȱtoȱproduceȱunintendedȱconsequencesȱorȱ
upsetȱsettledȱexpectations,ȱandȱmayȱrequireȱconsiderationȱofȱcorrespondingȱchangesȱtoȱmaintainȱ
theȱcopyrightȱlaw’sȱexistingȱbalance.ȱ
A. SufficiencyȱofȱCurrentȱStatuteȱ
ȱ
TheȱOfficeȱmaintainsȱitsȱlongstandingȱviewȱthatȱtheȱactȱofȱmakingȱaȱcopyrightedȱworkȱ
availableȱinȱsuchȱaȱwayȱthatȱmembersȱofȱtheȱpublicȱmayȱaccessȱitȱatȱaȱtimeȱandȱplaceȱofȱtheirȱ
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theȱtreatyȱobligation,ȱincludingȱspecificallyȱtheȱrequirementsȱthatȱtheȱexclusiveȱrightȱcoverȱ(1)ȱ
N
offersȱtoȱcommunicateȱaȱwork,ȱnotȱjustȱcompletedȱtransmissions,ȱandȱ(2)ȱindividualizedȱ
communicationsȱthatȱcanȱbeȱreceivedȱinȱseparateȱplacesȱandȱatȱdifferentȱtimes.ȱ
Again,ȱitȱisȱimportantȱtoȱnoteȱthatȱtheȱanalysisȱhereȱisȱlimitedȱtoȱtheȱshowingsȱnecessaryȱtoȱ
supportȱaȱprimaȱfacieȱclaimȱforȱinfringement,ȱwhichȱisȱaȱseparateȱissueȱfromȱthatȱofȱtheȱdefendant’sȱ
ultimateȱliability.ȱȱShouldȱaȱplaintiffȱsucceedȱinȱestablishingȱaȱclaimȱonȱoneȱofȱtheseȱbases,ȱtheȱ
defendantȱwillȱbeȱentitledȱtoȱassertȱtheȱsameȱdefensesȱthatȱareȱavailableȱtoȱcopyrightȱdefendantsȱ
generally,ȱincludingȱrelianceȱonȱanyȱrelevantȱexceptionȱorȱlimitationȱunderȱtheȱCopyrightȱAct.352ȱ
1. OffersȱtoȱCommunicateȱ
TheȱOfficeȱinterpretsȱbothȱtheȱrightȱofȱdistributionȱunderȱSectionȱ106(3)ȱandȱtheȱrightsȱofȱ
publicȱperformanceȱandȱpublicȱdisplayȱunderȱSectionȱ106(4)–(6)ȱtoȱcoverȱoffersȱofȱaccess.ȱȱInȱtheȱ
caseȱofȱtheȱdistributionȱright,ȱasȱdiscussedȱinȱPartȱIII.B.1,ȱtheȱstatutoryȱlanguage,ȱcontext,ȱandȱ
legislativeȱhistoryȱallȱindicateȱthatȱCongressȱintendedȱtoȱreserveȱtoȱcopyrightȱownersȱtheȱrightȱtoȱ
ȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱ
ȱWCT,ȱsupraȱnoteȱ1,ȱart.ȱ8;ȱWPPT,ȱsupraȱnoteȱ1,ȱarts.ȱ10,ȱ14.ȱ

351

ȱSeeȱ17ȱU.S.C.ȱ§§ȱ107–122.ȱ
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determineȱwhetherȱandȱhowȱtheirȱworksȱareȱmadeȱavailableȱtoȱtheȱpublicȱinȱcopies,ȱincludingȱ
digitalȱfiles.ȱȱReferencesȱtoȱtheȱdistributionȱrightȱinȱotherȱsectionsȱofȱtheȱCopyrightȱActȱ
demonstrateȱthatȱCongressȱdidȱnotȱintendȱforȱinfringementȱclaimsȱtoȱrequireȱaȱcompletedȱtransferȱ
ofȱcopiesȱinȱallȱinstances.ȱȱMoreover,ȱCongress’sȱadoptionȱofȱcriminalȱsanctionsȱforȱtheȱ
distributionȱofȱpreȬreleaseȱcopiesȱofȱaȱworkȱ“byȱmakingȱitȱavailableȱonȱaȱcomputerȱnetworkȱ
accessibleȱtoȱmembersȱofȱtheȱpublic,”353ȱȱindicatesȱthatȱCongressȱunderstoodȱsuchȱconductȱtoȱbeȱanȱ
infringementȱofȱtheȱdistributionȱright.ȱȱThisȱunderstandingȱisȱconfirmedȱbyȱtheȱlegislativeȱhistory,ȱ
whichȱshowsȱthatȱCongressȱintendedȱtheȱrightȱtoȱbeȱsynonymousȱwithȱtheȱhistoricȱrightȱofȱ
publication,ȱwhichȱhadȱlongȱbeenȱunderstoodȱtoȱincludeȱoffersȱtoȱdistributeȱcopiesȱtoȱtheȱpublic.ȱȱ
Therefore,ȱaȱcopyrightȱownerȱcanȱestablishȱaȱprimaȱfacieȱinfringementȱofȱSectionȱ106(3)ȱbyȱshowingȱ
thatȱtheȱdefendantȱhadȱpossessionȱofȱaȱcopyȱofȱaȱworkȱandȱofferedȱtoȱelectronicallyȱtransmitȱ
copiesȱtoȱtheȱpublicȱinȱtheȱformȱofȱdownloadableȱfiles.ȱȱNoȱevidenceȱthatȱanyȱindividualȱmemberȱ
ofȱtheȱpublicȱinȱfactȱdownloadedȱaȱcopyȱneedȱbeȱoffered.ȱ
ȱ
Nevertheless,ȱtheȱcaseȱlawȱonȱthisȱquestionȱisȱfarȱfromȱuniform,ȱandȱaȱnumberȱofȱcourtsȱ
haveȱconcludedȱthatȱSectionȱ106(3)ȱappliesȱonlyȱtoȱcompletedȱtransfers.ȱȱToȱdate,ȱhowever,ȱtheȱ
casesȱthatȱhaveȱdirectlyȱheldȱtoȱthatȱeffectȱareȱlimitedȱtoȱdistrictȱcourts.354ȱȱMoreover,ȱnearlyȱallȱofȱ
thoseȱdecisionsȱeitherȱcitedȱdirectly,ȱorȱreliedȱonȱpriorȱcasesȱciting,ȱtheȱNimmerȱonȱCopyrightȱ
languageȱthatȱProfessorȱNimmerȱhasȱsinceȱretractedȱinȱlightȱofȱProfessorȱMenell’sȱrecentȱ
legislativeȱhistoryȱscholarship.ȱȱSinceȱtheȱpublicationȱofȱthoseȱfindingsȱandȱtheȱupdatedȱNimmerȱ
Inc.
,
p
u
treatise,ȱtheȱTenthȱCircuitȱhasȱcitedȱbothȱtoȱconclude,ȱalbeitȱinȱtheȱanalogȱcontext,ȱthatȱ
ro
19
0
G
2
w
,
o 355 h 11
“distribution”ȱdoesȱnotȱrequireȱanȱactualȱtransferȱofȱcopies.
. Zill MaȱȱBasedȱpartlyȱonȱtheseȱ
rc
v
.
c
developments,ȱmostȱcommentersȱwhoȱagreedȱthatȱSectionȱ106(3)ȱisȱproperlyȱconstruedȱtoȱcoverȱ
n
I
n
,
o
VHT rchived
offersȱarguedȱthatȱitȱisȱnotȱcurrentlyȱnecessaryȱtoȱamendȱtheȱstatuteȱtoȱresolveȱtheȱlackȱofȱjudicialȱ
n
i
d
cite
consensus.356ȱȱTheyȱinsteadȱsuggestedȱthatȱCongressȱandȱtheȱOfficeȱmonitorȱtheȱcaseȱlawȱand,ȱinȱ
87 a
5
5
3
theȱeventȱthatȱcourtsȱinȱfutureȱcasesȱinterpretȱtheȱstatuteȱtoȱexcludeȱmakingȱavailableȱclaims,ȱtoȱ
o. 17
N
considerȱlegislativeȱchangesȱatȱthatȱtime.357ȱȱTheȱOfficeȱagreesȱthatȱtheȱexistingȱprecedentȱtakingȱ
ȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱ
ȱId.ȱ§ȱ506(a)(1)(C).ȱ

353

ȱAsȱdiscussed,ȱseeȱsupraȱnoteȱ163,ȱtheȱNationalȱCarȱRentalȱcaseȱbeforeȱtheȱEighthȱCircuitȱdidȱnotȱinvolveȱanȱofferȱtoȱ
distributeȱcopiesȱofȱaȱwork.ȱ
354

ȱDiversey,ȱ738ȱF.3dȱatȱ1202ȱn.7.ȱ

355

ȱMPAA–RIAAȱJointȱInitialȱCommentsȱatȱ25ȱ(“[T]heȱMPAAȱandȱRIAAȱdoȱnotȱbelieveȱitȱisȱnecessary,ȱatȱthisȱtime,ȱtoȱ
changeȱU.S.ȱlawsȱtoȱimplementȱU.S.ȱobligationsȱunderȱtheȱWCTȱandȱWPPT,ȱincludingȱtheȱobligationsȱtoȱprovideȱrightsȱ
ofȱmakingȱavailableȱandȱcommunicationȱtoȱtheȱpublic.”);ȱAAPȱInitialȱCommentsȱatȱ5ȱ(“Ifȱfurtherȱclarificationȱisȱneededȱ
inȱtheȱabsenceȱofȱadditionalȱwaywardȱcourtȱdecisions,ȱAAPȱbelievesȱthatȱCongressȱshouldȱsimplyȱreaffirmȱtheȱexistenceȱ
ofȱtheȱrightȱwithinȱtheȱcurrentȱsetȱofȱexclusiveȱrightsȱprovidedȱinȱSectionȱ106ȱwithoutȱamendingȱtheȱCopyrightȱActȱtoȱ
createȱanȱexplicit,ȱstandȬaloneȱ‘makingȱavailable’ȱright.”)ȱ(citationsȱomitted);ȱCopyrightȱAllianceȱInitialȱCommentsȱatȱ2ȱ
(“[W]eȱbelieveȱtheȱbundleȱofȱrightsȱestablishedȱinȱ§106,ȱwhenȱinterpretedȱasȱCongressȱintendedȱandȱinȱaccordanceȱwithȱ
internationalȱtreatyȱobligations,ȱadequatelyȱaddressesȱtheȱmakingȱavailableȱright.ȱȱTherefore,ȱweȱdoȱnotȱbelieveȱ
legislativeȱchangesȱareȱnecessaryȱatȱthisȱpoint.”);ȱSIIAȱInitialȱCommentsȱatȱ33ȱ(“Basedȱonȱourȱanalysis,ȱSIIAȱstronglyȱ
believesȱthat,ȱatȱthisȱtime,ȱneitherȱlegislationȱnorȱanyȱtypeȱofȱfurtherȱCongressionalȱclarificationȱisȱneededȱtoȱprovideȱforȱ
aȱmakingȱavailableȱrightȱunderȱU.S.ȱlaw.”).ȱ
356

ȱMPAA–RIAAȱJointȱInitialȱCommentsȱatȱ25ȱ(“TheȱOfficeȱandȱCongressȱshouldȱcloselyȱmonitorȱdevelopmentsȱinȱthisȱ
areaȱandȱifȱotherȱcourtsȱadoptȱtheȱflawedȱanalysisȱrequiringȱproofȱofȱactualȱdisseminationȱorȱotherwiseȱimposeȱ
357

75ȱ

(128 of 1356)
Case: 17-35587, 03/15/2019, ID: 11228746, DktEntry: 88-2, Page 82 of 1306
U.S.ȱCopyrightȱOfficeȱ

ȱ

TheȱMakingȱAvailableȱRightȱinȱtheȱUnitedȱStatesȱ

thatȱnarrowȱviewȱofȱSectionȱ106(3)ȱisȱnotȱsoȱwidespreadȱorȱsettledȱasȱtoȱrequireȱcongressionalȱ
actionȱtoȱconfirmȱU.S.ȱtreatyȱimplementationȱatȱthisȱtime.358ȱ
Weȱalsoȱareȱcognizantȱofȱtheȱconcernȱexpressedȱbyȱsomeȱstudyȱparticipantsȱthatȱ
interpretingȱtheȱdistributionȱrightȱtoȱcoverȱoffersȱ“couldȱcreateȱliabilityȱforȱcommonplaceȱandȱ
harmlessȱactivitiesȱsuchȱasȱtheȱuseȱofȱcommonȱfileȱstorageȱinȱaȱbusinessȱsetting,ȱorȱpersonalȱuseȱofȱ
InternetȬbasedȱ‘cloudȱstorage’ȱsystemsȱthatȱmayȱinadvertentlyȱbeȱaccessibleȱbyȱtheȱpublic.”359ȱȱInȱ
ourȱview,ȱhowever,ȱtheseȱconcerns,ȱwhileȱworthȱnoting,ȱareȱoverstated.ȱȱApplicationȱofȱtheȱ
makingȱavailableȱrightȱisȱunlikelyȱtoȱgiveȱriseȱtoȱaȱsubstantialȱnumberȱofȱclaimsȱtargetingȱactivitiesȱ
suchȱthese,ȱbecauseȱtheȱfairȱuseȱdoctrine,ȱtheȱsafeȱharborsȱunderȱSectionȱ512,ȱandȱotherȱcopyrightȱ
exceptionsȱandȱlimitationsȱwillȱcontinueȱtoȱprovideȱrobustȱaccommodationsȱforȱusers.360ȱȱȱ
Inȱtheȱcontextȱofȱfileȱsharing,ȱmoreover,ȱfailureȱtoȱrecognizeȱaȱmakingȱavailableȱrightȱcanȱ
imposeȱrealȱcostsȱonȱcopyrightȱowners,ȱcourts,ȱandȱthirdȱparties.ȱȱItȱisȱtrueȱthatȱsomeȱcourtsȱthatȱ
haveȱbeenȱunwillingȱtoȱpermitȱclaimsȱbasedȱonȱoffersȱofȱaccessȱhaveȱnonethelessȱallowedȱfileȱ
sharingȱcasesȱtoȱmoveȱforwardȱonȱtheȱbasisȱofȱcircumstantialȱorȱinvestigatorȱevidenceȱofȱ
completedȱdownloads.361ȱȱAsȱProfessorȱNimmerȱtestifiedȱinȱtheȱcongressionalȱreviewȱhearingȱonȱ
thisȱissue,ȱhowever,ȱaȱrequirementȱthatȱplaintiffsȱproveȱactualȱdownloadingȱwouldȱinȱmanyȱcasesȱ
generateȱcostlyȱdiscoveryȱandȱevidentiaryȱdisputes.362ȱȱToȱtheȱextentȱthatȱsuchȱinvestigationsȱ
mightȱinvolveȱtheȱissuanceȱofȱsubpoenasȱtoȱInternetȱServiceȱProvidersȱ“inȱorderȱtoȱfurnishȱtheȱ
nc.
identityȱofȱtheȱsubscribersȱbehindȱtheȱInternetȱProtocolȱaddressesȱthatȱhaveȱengagedȱinȱ
up, I
9

o
w Gr 11, 201
o
l
l
i
ȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱ
. v. Z n March
c
n
I
,
additionalȱrequirementsȱinconsistentȱwithȱtheȱCopyrightȱActȱandȱU.S.ȱinternationalȱobligations,ȱactionȱshouldȱbeȱtakenȱ
VHT rchived o
toȱremedyȱanyȱsuchȱmisinterpretationȱofȱUnitedȱStatesȱlaw.”);ȱAAPȱInitialȱCommentsȱatȱ4ȱ([W]eȱaskȱtheȱCopyrightȱ
n
i
cited 5587 a
OfficeȱandȱCongressȱtoȱcloselyȱmonitorȱcourtȱdecisionsȱregardingȱtheȱpracticalȱapplicationȱofȱthisȱrightȱinȱphysicalȱandȱ
digitalȱscenariosȱandȱtoȱconsiderȱappropriateȱlegislativeȱactionȱshouldȱbarriersȱtoȱeffectiveȱonlineȱenforcementȱpersistȱ
17-3
.
o
N
becauseȱsomeȱcourtsȱcontinueȱtoȱrequireȱproofȱofȱactualȱdistributionȱ(i.e.,ȱtheȱdownloadingȱofȱaȱfileȱbyȱaȱspecificȱuser)ȱinȱ
orderȱtoȱsupportȱaȱclaimȱofȱviolationȱofȱtheȱ‘makingȱavailable’ȱright.”);ȱCopyrightȱAllianceȱInitialȱCommentsȱatȱ2ȱ(“Weȱȱ
.ȱ.ȱ.ȱencourageȱtheȱU.S.ȱCopyrightȱOfficeȱandȱCongressȱtoȱremainȱwatchfulȱandȱreadyȱtoȱaddressȱjudicialȱerosionȱofȱtheȱ
right,ȱshouldȱitȱoccur,ȱinȱorderȱtoȱensureȱcontinuedȱcomplianceȱwithȱCongress’ȱintentȱandȱU.S.ȱinternationalȱ
obligations.”).ȱ
ȱTheȱOfficeȱnotes,ȱhowever,ȱaȱdisturbingȱtrendȱinȱsomeȱrecentȱdistrictȱcourtȱdecisionsȱthatȱhaveȱrejectedȱtheȱexistenceȱ
ofȱaȱmakingȱavailableȱrightȱoutȱofȱhand,ȱorȱwithȱonlyȱcursoryȱanalysis.ȱȱSee,ȱe.g.,ȱAlticor,ȱ2015ȱWLȱ8536571,ȱatȱ*7ȱ(“[T]heȱ
courtȱagreesȱthatȱtheȱActȱdoesȱnotȱconferȱaȱ‘makingȱavailable’ȱcopyrightȱunderȱ§ȱ106.”);ȱDishȱNetwork,ȱ2015ȱWLȱ1137593,ȱ
atȱ*21ȱ(“WhileȱneitherȱtheȱNinthȱCircuitȱnorȱanyȱotherȱcircuitȱcourtȱhasȱaddressedȱtheȱ‘makeȱavailable’ȱtheoryȱofȱ
distributionȱunderȱtheȱCopyrightȱAct,ȱitȱhasȱbeenȱconsideredȱbyȱaȱnumberȱofȱcourts,ȱandȱ‘[t]heȱgreatȱmajorityȱofȱcourtsȱ
thatȱhaveȱconsideredȱtheȱquestionȱ.ȱ.ȱ.ȱhaveȱstoppedȱshortȱofȱfullyȱendorsingȱtheȱ‘makeȱavailable’ȱright.’”)ȱ(citationsȱ
omitted).ȱȱIfȱdistrictȱcourtsȱcontinueȱtoȱtakeȱthisȱapproachȱtoȱtheȱissue,ȱwithoutȱcorrectionȱorȱfurtherȱguidanceȱfromȱtheȱ
circuitȱcourts,ȱthereȱmayȱbeȱaȱneedȱforȱCongressȱtoȱstepȱinȱtoȱclarifyȱtheȱlaw.ȱ
358

ȱPK–EFFȱJointȱAdditionalȱCommentsȱatȱ8.ȱ

359

ȱSeeȱTr.ȱatȱ320:13–16ȱ(JaneȱC.ȱGinsburg,ȱColum.ȱLawȱSch.)ȱ(“[W]hetherȱorȱnotȱitȱisȱaȱprimaȱfacieȱviolation,ȱitȱisȱnotȱ
necessarilyȱanȱinfringementȱbecauseȱofȱtheȱfairȱuseȱdoctrineȱandȱotherȱexceptions.”).ȱ
360

ȱSeeȱsupraȱnoteȱ99ȱandȱaccompanyingȱtext.ȱ

361

ȱSeeȱTheȱScopeȱofȱCopyrightȱProtection,ȱsupraȱnoteȱ95,ȱatȱ13–16ȱ(statementȱofȱDavidȱNimmer,ȱProfessorȱfromȱPractice,ȱ
UCLAȱSch.ȱofȱLaw,ȱOfȱCounsel,ȱIrellȱ&ȱManella,ȱLLP,ȱLosȱAngeles).ȱ
362
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downloading,”ȱthereȱalsoȱcouldȱbeȱconsiderableȱimplicationsȱforȱuserȱprivacy.363ȱȱTheȱOfficeȱ
agreesȱthat,ȱasȱaȱpolicyȱmatter,ȱrejectingȱtheȱmakingȱavailableȱrightȱwouldȱhaveȱtheȱeffectȱofȱ
“undulyȱrais[ing]ȱtheȱcostsȱofȱenforcingȱtheȱcopyrightȱowner’sȱdistributionȱright,ȱwithȱtheȱ
unfortunateȱconcomitantȱofȱreducingȱtheȱdeterrentȱeffectsȱofȱcopyrightȱenforcement.”364ȱȱ
Withȱrespectȱtoȱtheȱpublicȱperformanceȱandȱpublicȱdisplayȱrights,ȱtheȱCopyrightȱOfficeȱ
likewiseȱconcludesȱthatȱtheȱproperȱconstructionȱisȱtoȱpermitȱclaimsȱbasedȱonȱoffersȱtoȱtransmit.ȱȱInȱ
contrastȱtoȱtheȱdistributionȱright,ȱtheȱavailabilityȱofȱofferȬbasedȱclaimsȱunderȱtheseȱrightsȱhasȱnotȱ
beenȱaȱcentralȱfocusȱofȱlitigation;ȱindeed,ȱtheȱOfficeȱisȱnotȱawareȱofȱanyȱcaseȱinȱwhichȱaȱcourtȱhasȱ
squarelyȱdecidedȱtheȱissue.ȱȱTheȱOfficeȱneverthelessȱbelievesȱthatȱitsȱinterpretationȱfollowsȱfromȱ
readingȱtheȱstatutoryȱlanguageȱinȱlightȱofȱitsȱexpressedȱpurpose.ȱȱBothȱtheȱtextȱandȱlegislativeȱ
historyȱofȱtheȱTransmitȱClauseȱindicateȱthatȱCongressȱintendedȱtoȱdefineȱtheȱstatute’sȱcoverageȱonȱ
theȱbasisȱofȱwhetherȱmembersȱofȱtheȱpublicȱareȱ“capableȱofȱreceiving”ȱtheȱtransmissionȱofȱaȱ
performanceȱorȱdisplay,ȱnotȱwhetherȱanyȱpersonȱactuallyȱhasȱdoneȱso.365ȱȱTheȱOfficeȱisȱnotȱ
convincedȱthatȱtheȱdistinctionȱinȱdeliveryȱmethodsȱbetweenȱtraditionalȱservicesȱandȱonȬdemandȱ
streaming—i.e.,ȱthatȱtheȱlatterȱrequiresȱuserȱactionȱtoȱinitiateȱtheȱtransmission—makesȱaȱ
substantiveȱdifference.ȱȱInȱanyȱevent,ȱgivenȱtheȱapparentȱinfrequencyȱwithȱwhichȱthisȱquestionȱhasȱ
arisenȱinȱlitigation,ȱthereȱwouldȱnotȱseemȱtoȱexistȱanȱimmediateȱneedȱforȱstatutoryȱclarification.ȱ
ȱ
2. IndividualizedȱCommunicationsȱ
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Theȱtreatyȱlanguageȱgivingȱcopyrightȱholdersȱtheȱexclusiveȱrightȱtoȱmakeȱtheirȱworksȱ
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availableȱforȱaccessȱ“fromȱaȱplaceȱandȱatȱaȱtimeȱindividuallyȱchosenȱby”ȱmembersȱofȱtheȱpublicȱ
c. v. on Marc
n
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,
requiresȱmemberȱstatesȱtoȱcoverȱtheȱdeliveryȱofȱworksȱviaȱindividualizedȱcommunications.ȱȱTheȱ
VHT rchived
n
i
d
UnitedȱStates’ȱimplementationȱofȱthisȱobligationȱseemsȱclear.ȱȱWithȱrespectȱtoȱtheȱdistributionȱ
cite
87 a
5
5
right,ȱthereȱappearsȱtoȱbeȱnoȱdisputeȱ(withȱtheȱexceptionȱofȱthoseȱwhoȱargueȱthatȱtheȱrightȱdoesȱ
3
17notȱapplyȱatȱallȱinȱtheȱdigitalȱcontext
)ȱthatȱSectionȱ106(3)ȱcoversȱtheȱtransmissionȱofȱcopiesȱtoȱ
No.
366

recipientsȱwhoȱareȱseparatedȱinȱspaceȱandȱtime.ȱȱInȱtheȱpublicȱperformanceȱcontext,ȱconflictingȱ
lowerȱcourtȱdecisionsȱhadȱcreatedȱsomeȱuncertaintyȱoverȱwhetherȱonȬdemandȱtransmissionsȱ
qualifyȱunderȱSectionȱ106(4),ȱbutȱAereoȱhasȱresolvedȱthatȱquestionȱinȱtheȱaffirmative.ȱ
ȱ
Asȱdiscussed,ȱpriorȱtoȱAereo,ȱcourtsȱhadȱdividedȱonȱwhetherȱtheȱtermȱ“performance”ȱinȱtheȱ
TransmitȱClauseȱrefersȱtoȱtheȱunderlyingȱperformanceȱofȱaȱworkȱorȱtoȱaȱparticularȱtransmissionȱofȱ
aȱperformance.ȱȱTheȱlatterȱreading,ȱadoptedȱbyȱtheȱSecondȱCircuitȱinȱCablevision,ȱmightȱhaveȱ
raisedȱconcernsȱfromȱaȱtreatyȱperspectiveȱbecauseȱaȱparticularȱonȬdemandȱtransmissionȱisȱ
receivableȱonlyȱbyȱoneȱperson,ȱandȱthereforeȱwouldȱnotȱconstituteȱaȱtransmissionȱ“toȱtheȱpublic.”ȱȱ
InȱAereo,ȱhowever,ȱtheȱCourtȱrejectedȱthatȱconstruction.ȱȱItȱheldȱinsteadȱthatȱ“whenȱanȱentityȱ
communicatesȱtheȱsameȱcontemporaneouslyȱperceptibleȱimagesȱandȱsoundsȱtoȱmultipleȱpeople,ȱitȱ
ȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱ
ȱId.ȱatȱ13.ȱ

363

ȱId.ȱatȱ15–16.ȱ

364

ȱ17ȱU.S.C.ȱ§ȱ101ȱ(“publicly”).ȱ

365

ȱSeeȱPartȱIII.B.1.a,ȱsupra.ȱ

366
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transmitsȱaȱperformanceȱtoȱthemȱregardlessȱofȱtheȱnumberȱofȱdiscreteȱcommunicationsȱitȱ
makes.”367ȱȱTheȱCourt’sȱrulingȱthusȱconfirmsȱthatȱU.S.ȱlaw,ȱconsistentȱwithȱtheȱtreatyȱrequirement,ȱ
protectsȱtheȱdeliveryȱofȱworksȱtoȱtheȱpublicȱviaȱindividualized,ȱasynchronousȱstreams,ȱandȱ
thereforeȱnoȱlegislativeȱchangeȱisȱnecessaryȱinȱthisȱarea.368ȱ
ȱ
Thisȱisȱnotȱtoȱsayȱthatȱtheȱapplicationȱofȱtheȱpublicȱperformanceȱrightȱtoȱparticularȱ
streamingȱtechnologiesȱwillȱalwaysȱbeȱclear.ȱȱInȱfact,ȱAereoȱindicatesȱthatȱtheȱinquiryȱisȱhighlyȱfactȬ
specific.ȱȱForȱexample,ȱwhileȱtheȱCourtȱheldȱthatȱAereoȱ“performed”ȱevenȱthoughȱtheȱcontentȱtoȱ
beȱtransmittedȱwasȱselectedȱbyȱindividualȱsubscribers,ȱitȱobservedȱthatȱ“[i]nȱotherȱcasesȱinvolvingȱ
differentȱkindsȱofȱserviceȱorȱtechnologyȱproviders,ȱaȱuser’sȱinvolvementȱinȱtheȱoperationȱofȱtheȱ
provider’sȱequipmentȱandȱselectionȱofȱtheȱcontentȱtransmittedȱmayȱwellȱbearȱonȱwhetherȱtheȱ
providerȱperformsȱwithinȱtheȱmeaningȱofȱtheȱAct.”369ȱȱThisȱsuggestsȱthatȱaȱstorageȱserviceȱwhoseȱ
relationshipȱtoȱaȱtransmissionȱisȱsufficientlyȱpassiveȱmightȱbeȱarguedȱtoȱbeȱmerelyȱaȱsupplierȱofȱ
equipmentȱorȱfacilitiesȱratherȱthanȱaȱperformerȱofȱworks.ȱȱAsȱnoted,ȱoneȱcourtȱrecentlyȱreachedȱ
thatȱconclusionȱinȱtheȱcaseȱofȱaȱDISHȱserviceȱallowingȱsubscribersȱtoȱremotelyȱaccessȱtelevisionȱ
programmingȱthatȱtheyȱalreadyȱwereȱlicensedȱtoȱreceiveȱonȱaȱhomeȱsetȬtopȱbox.370ȱ
ȱ
Similarly,ȱtheȱAereoȱCourtȱnotedȱthatȱtheȱ“public”ȱnatureȱofȱaȱperformanceȱmayȱturnȱonȱtheȱ
recipients’ȱ“relationshipȱtoȱtheȱunderlyingȱwork,”ȱexplainingȱthatȱ“anȱentityȱthatȱtransmitsȱaȱ
performanceȱtoȱindividualsȱinȱtheirȱcapacitiesȱasȱownersȱorȱpossessorsȱdoesȱnotȱperformȱtoȱ‘theȱ
Inc.
,
public,’ȱwhereasȱanȱentityȱlikeȱAereoȱthatȱtransmitsȱtoȱlargeȱnumbersȱofȱpayingȱsubscribersȱwhoȱ
p
u
ro
19
0
371G
2
lackȱanyȱpriorȱrelationshipȱtoȱtheȱworksȱdoesȱsoȱperform.”
ȱȱTheȱCourtȱalsoȱemphasizedȱthatȱitȱ
w
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o
1
. Zill March 1
v
hadȱ“notȱconsideredȱwhetherȱtheȱpublicȱperformanceȱrightȱisȱinfringedȱwhenȱtheȱuserȱofȱaȱserviceȱ
.
c
T, In ived on
paysȱprimarilyȱforȱsomethingȱotherȱthanȱtheȱtransmissionȱofȱcopyrightedȱworks,ȱsuchȱasȱtheȱ
H
V
in
arch
remoteȱstorageȱofȱcontent.”
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cited372ȱȱThus,ȱtheȱapplicationȱofȱtheȱperformanceȱrightȱtoȱcertainȱactivitiesȱ
8
355
mayȱinvolveȱdifficultȱquestionsȱconcerningȱusers’ȱlegalȱrelationshipȱtoȱtheȱrelevantȱcontentȱandȱ
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1
373ȱ
No.
theȱnatureȱofȱtheȱservicesȱforȱwhichȱtheyȱareȱpaying.
ȱ

Theȱfact,ȱhowever,ȱthatȱthereȱmayȱbeȱcloseȱcasesȱdoesȱnotȱalterȱtheȱoverallȱscopeȱofȱU.S.ȱlawȱ

ȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱ
ȱAereoȱIII,ȱ134ȱS.ȱCt.ȱatȱ2509.ȱ

367

ȱSeeȱGinsburgȱAdditionalȱCommentsȱatȱ2ȱ(“TheȱAereoȱdecisionȱclearlyȱestablishesȱthatȱtheȱpublicȱperformanceȱrightȱ
extendsȱtoȱasynchronousȱtransmissions.”);ȱMusicalȱWorksȱOrganizationsȱJointȱAdditionalȱCommentsȱatȱ6ȱ(“TheȱCourt’sȱ
decisionȱinȱAereoȱisȱonȱpointȱwithȱtheȱtechnologyȬneutralȱemphasisȱofȱtheȱWIPOȱInternetȱTreatiesȱinȱcorrectlyȱrejectingȱ
anyȱnotionȱthatȱtechnologicalȱengineeringȱcanȱsomehowȱlimitȱtheȱbroadȱrightsȱgrantedȱbyȱtheȱCopyrightȱActȱtoȱ
copyrightȱholders.”).ȱ
368

ȱ134ȱS.ȱCt.ȱatȱ2507.ȱȱ

369

ȱDishȱNetwork,ȱ2015ȱWLȱ1137593,ȱatȱ*10–12.ȱ

370

ȱ134ȱS.ȱCt.ȱatȱ2510.ȱ

371

ȱId.ȱatȱ2511.ȱ

372

ȱSee,ȱe.g.,ȱDishȱNetwork,ȱ2015ȱWLȱ1137593,ȱatȱ*13ȱ(holdingȱthatȱDISHȱsubscriberȱdidȱnotȱperformȱpubliclyȱbyȱ
transmittingȱprogrammingȱrightfullyȱinȱherȱpossessionȱtoȱanotherȱdevice).ȱ
373
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inȱthisȱarea.374ȱȱInȱlightȱofȱAereo,ȱitȱisȱnowȱclearȱthatȱtheȱpublicȱperformanceȱandȱdisplayȱrightsȱ
coverȱtransmissionsȱaccessibleȱ“fromȱaȱplaceȱandȱatȱaȱtimeȱindividuallyȱchosenȱby”ȱmembersȱofȱ
theȱpublic.ȱȱTheȱlimitationsȱonȱtheȱscopeȱofȱtheȱrightsȱarticulatedȱbyȱtheȱCourt—which,ȱtogetherȱ
withȱtheȱstatutoryȱexceptionsȱandȱlimitationsȱunderȱtheȱAct,ȱprovideȱimportantȱchecksȱagainstȱ
overbroadȱapplications—areȱconsistentȱwithȱtheȱflexibilityȱaffordedȱbyȱtheȱTreaties.ȱȱInȱtheȱ
Office’sȱview,ȱtherefore,ȱadditionalȱlegislationȱisȱnotȱcurrentlyȱnecessaryȱfromȱaȱtreatyȱperspective.ȱ
ȱ
B. LegislativeȱOptionsȱ
TheȱOfficeȱhasȱbrieflyȱexaminedȱvariousȱoptionsȱthatȱCongressȱcouldȱconsiderȱshouldȱ
courtsȱinȱfutureȱcasesȱconstrueȱSectionȱ106ȱinconsistentlyȱwithȱtheȱmakingȱavailableȱobligation.ȱȱ
Theseȱrangeȱfromȱnarrowȱdefinitionalȱclarificationsȱtoȱaȱmoreȱfundamentalȱrestructuringȱunderȱ
whichȱcertainȱexistingȱexclusiveȱrightsȱwouldȱbeȱcombinedȱintoȱaȱgeneralȱcommunicationȬtoȬtheȬ
publicȱrightȱsimilarȱtoȱthoseȱinȱplaceȱinȱotherȱcountries.ȱȱȱ
ToȱtheȱextentȱCongressȱwishesȱtoȱaddressȱonlyȱtheȱaspectȱofȱthisȱissueȱonȱwhichȱcourtsȱareȱ
presentlyȱdivided,ȱitȱcouldȱdoȱsoȱbyȱaddingȱaȱdefinitionȱofȱ“distribute”ȱtoȱSectionȱ101ȱthatȱ
includesȱoffers.ȱȱForȱexample,ȱCongressȱcouldȱadoptȱaȱdefinitionȱsimilarȱtoȱthatȱinȱtheȱ
SemiconductorȱChipȱProtectionȱAct,ȱwhichȱprovides:ȱȱ“toȱ‘distribute’ȱmeansȱtoȱsell,ȱorȱtoȱlease,ȱ
bail,ȱorȱotherwiseȱtransfer,ȱorȱtoȱofferȱtoȱsell,ȱlease,ȱbail,ȱorȱotherwiseȱtransfer.”
. 375ȱȱShouldȱCongressȱ
c
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alsoȱwishȱtoȱclarifyȱthatȱtheȱpublicȱperformanceȱandȱdisplayȱrightsȱcoverȱoffersȱtoȱcommunicateȱaȱ
oup, 2019
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work,ȱitȱcouldȱconsiderȱamendingȱtheȱTransmitȱClause
11,
illoȱtoȱprovideȱthatȱofferingȱtoȱtransmitȱorȱ
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h
.
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v
otherwiseȱcommunicateȱaȱperformanceȱorȱdisplayȱtoȱtheȱpublicȱsatisfiesȱtheȱdefinitionȱofȱ
Inc. d on Ma
,
T
performingȱorȱdisplayingȱaȱworkȱ“publicly.”ȱȱTheseȱtwoȱchangesȱwouldȱconfirmȱtheȱOffice’sȱ
in VH archive
d
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t
understandingȱofȱcurrentȱlawȱbyȱclarifyingȱthatȱtheȱthreeȱexclusiveȱrightsȱmostȱdirectlyȱrelevantȱtoȱ
ci
5587
3
7
theȱmakingȱavailableȱobligation—distribution,ȱpublicȱperformance,ȱandȱpublicȱdisplay—allȱ
1
No.
includeȱtheȱrightȱtoȱofferȱonlineȱaccessȱtoȱaȱworkȱtoȱtheȱpublic.ȱȱCongressȱalsoȱcouldȱconsiderȱaȱ
moreȱbasicȱexplanatoryȱamendment—forȱexample,ȱtheȱadditionȱofȱaȱstatementȱinȱSectionȱ106ȱ
providingȱthatȱaȱcopyrightȱowner’sȱexclusiveȱrightsȱthereunderȱencompassȱtheȱrightȱtoȱmakeȱaȱ
workȱavailableȱtoȱtheȱpublic,ȱincludingȱinȱsuchȱaȱwayȱthatȱmembersȱofȱtheȱpublicȱmayȱaccessȱtheȱ
workȱfromȱaȱplaceȱandȱatȱaȱtimeȱindividuallyȱchosenȱbyȱthem.377ȱ
ȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱ
ȱSeeȱCCIAȱInitialȱCommentsȱatȱ5ȱ(“Thatȱthereȱisȱlitigationȱoverȱtheȱreachȱofȱtheȱ106ȱrightsȱsaysȱnothingȱaboutȱthoseȱ
rights’ȱadequacy;ȱtheȱlimitsȱofȱanyȱrightȱareȱboundȱtoȱbeȱtestedȱbyȱlitigants.”).ȱ
374

ȱ17ȱU.S.C.ȱ§ȱ901(a)(4).ȱ

375

ȱSeeȱid.ȱ§ȱ101ȱ(“publicly”).ȱ

376

ȱUnderȱanotherȱapproach,ȱCongressȱcouldȱconsiderȱgivingȱcopyrightȱownersȱanȱindependentȱcauseȱofȱactionȱforȱ
“authorizing”ȱinfringingȱconductȱbasedȱonȱtheȱintroductoryȱclauseȱofȱSectionȱ106.ȱȱSeeȱid.ȱ§ȱ106ȱ(“theȱownerȱofȱcopyrightȱ
underȱthisȱtitleȱhasȱtheȱexclusiveȱrightȱtoȱdoȱandȱtoȱauthorizeȱanyȱofȱtheȱfollowing”)ȱ(emphasisȱadded).ȱȱAsȱnoted,ȱcourtsȱ
haveȱrejectedȱtheȱargumentȱthatȱtheȱ“toȱauthorize”ȱlanguageȱestablishesȱdirectȱliabilityȱforȱmakingȱworksȱavailableȱforȱ
infringement,ȱholdingȱthatȱitȱprovidesȱonlyȱforȱsecondaryȱliability.ȱȱSeeȱsupraȱnoteȱ277.ȱȱCongressȱcouldȱoverturnȱthoseȱ
decisionsȱbyȱaddingȱaȱdefinitionȱtoȱSectionȱ101ȱprovidingȱthatȱtheȱrightȱtoȱ“authorize”ȱtheȱexerciseȱofȱanȱexclusiveȱrightȱ
isȱindependentȱofȱtheȱrightȱtoȱ“do”ȱthoseȱactivities.ȱȱHowever,ȱthisȱapproachȱcouldȱbeȱconsideredȱoverbroadȱbecause,ȱforȱ
example,ȱitȱwouldȱpermitȱclaimsȱforȱauthorizingȱtheȱpreparationȱofȱderivativeȱworks.ȱȱSeeȱ17ȱU.S.C.ȱ§ȱ106(2).ȱ
377
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Alternatively,ȱCongressȱcouldȱdepartȱfromȱtheȱUnitedȱStates’ȱhistoricalȱpracticeȱofȱ
implementationȱthroughȱmultipleȱexclusiveȱrightsȱandȱinsteadȱadoptȱaȱgeneralȱrightȱofȱ
communicationȱtoȱtheȱpublicȱthatȱincludesȱoffersȱofȱonȬdemandȱaccess.ȱȱThisȱcouldȱtakeȱaȱvarietyȱ
ofȱforms,ȱbutȱunderȱtheȱWCT,ȱtheȱtermȱ“‘Communication’ȱimpliesȱtransmissionȱtoȱaȱpublicȱnotȱ
presentȱinȱtheȱplaceȱwhereȱtheȱcommunicationȱoriginates.”378ȱȱIfȱCongressȱwereȱtoȱfollowȱthatȱ
model,ȱtheȱexistingȱrightsȱofȱdistribution,ȱpublicȱperformance,ȱandȱpublicȱdisplayȱlikelyȱwouldȱbeȱ
subsumedȱunderȱtheȱcommunicationȬtoȬtheȬpublicȱrightȱinsofarȱasȱtheyȱcoverȱtransmissionsȱtoȱ
remoteȱlocations.ȱȱTheȱseparatelyȱenumeratedȱdistribution,ȱperformance,ȱandȱdisplayȱrightsȱ
wouldȱremainȱinȱtheȱstatute,ȱbutȱpresumablyȱwouldȱbeȱlimitedȱonlyȱtoȱphysicalȱorȱinȬpersonȱ
communicationsȱgoingȱforward.ȱȱȱ
ThisȱapproachȱwouldȱrepresentȱaȱsweepingȱreconfigurationȱofȱU.S.ȱcopyrightȱlaw.ȱȱTheȱ
additionȱofȱaȱcommunicationȬtoȬtheȬpublicȱrightȱtoȱSectionȱ106ȱwouldȱnecessitateȱcorrespondingȱ
changesȱthroughoutȱTitleȱ17.ȱȱVirtuallyȱeveryȱexistingȱprovisionȱreferringȱtoȱtheȱdistribution,ȱ
performance,ȱorȱdisplayȱrightsȱwouldȱhaveȱtoȱbeȱupdatedȱtoȱaddressȱwhichȱrightȱorȱcombinationȱ
thereofȱwouldȱbeȱimplicatedȱunderȱtheȱnewȱstructure.379ȱȱAsȱseveralȱcommentersȱobserved,ȱsuchȱ
changesȱwouldȱintroduceȱsubstantialȱuncertaintyȱintoȱtheȱmarketplaceȱbyȱdisruptingȱestablishedȱ
licensingȱmodelsȱandȱotherȱbusinessȱpracticesȱbasedȱaroundȱtheȱcurrentȱexclusiveȬrightsȱ
framework.380ȱȱ“Existingȱlimitationsȱandȱexceptions,ȱasȱwell,ȱmayȱneedȱtoȱbeȱupdatedȱandȱnewȱ
381ȱȱItȱisȱnotȱ
onesȱcreated”ȱinȱorderȱtoȱavoidȱupsettingȱtheȱcurrentȱbalanceȱwithinȱtheȱcopyrightȱlaw.
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,
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clearȱthatȱtheȱcostsȱofȱtheseȱdisruptionsȱwouldȱbeȱjustifiedȱbyȱanyȱadditionalȱclarityȱthatȱsuchȱaȱ
w Gr 11, 201
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rightȱmightȱproduce.ȱ
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ThisȱconclusionȱisȱbolsteredȱbyȱtheȱfactȱthatȱcommunicationȬtoȬtheȬpublicȱrightsȱhaveȱnotȱ
in VH archive
d
e
t
ci
alwaysȱbeenȱappliedȱconsistentlyȱamongȱforeignȱjurisdictionsȱthatȱhaveȱimplementedȱthem.ȱȱInȱ
5587
3
7
1
particular,ȱcourtsȱhaveȱreachedȱdifferingȱconclusionsȱoverȱwhetherȱandȱunderȱwhatȱcircumstancesȱ
No.
individualizedȱtransmissionsȱmayȱconstituteȱcommunicationsȱ“toȱtheȱpublic.”ȱȱInȱtheȱEU,ȱ“itȱisȱ
irrelevantȱwhetherȱtheȱpotentialȱrecipientsȱaccessȱtheȱcommunicatedȱworksȱthroughȱaȱoneȬtoȬoneȱ
connection,”ȱbecauseȱdoingȱsoȱ“doesȱnotȱpreventȱaȱlargeȱnumberȱofȱpersonsȱhavingȱaccessȱtoȱtheȱ
ȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱȱ
378ȱWIPOȱBasicȱProposal,ȱsupraȱnoteȱ3,ȱ¶ȱ10.14,ȱatȱ44;ȱseeȱalsoȱREINBOTHEȱ&ȱVONȱLEWINSKI,ȱsupraȱnoteȱ4,ȱ¶¶ȱ7.8.13ȱ(arguingȱ
thatȱWCTȱusesȱtheȱtermȱ“communicationȱtoȱtheȱpublic”ȱinȱtheȱsameȱsenseȱasȱunderȱtheȱBerneȱConvention,ȱmeaningȱthatȱ
itȱ“excludesȱformsȱofȱdirectȱpresentation”ȱthatȱ“doȱnotȱinvolveȱanyȱtransmissionȱtoȱaȱremoteȱplace”),ȱ7.8.30ȱ(WCTȱ
communicationȬtoȬtheȬpublicȱrightȱ“isȱlimitedȱtoȱremoteȱtransmissions”).ȱ

ȱSeeȱPK–EFFȱJointȱInitialȱCommentsȱatȱ9ȱ(“Anȱexplicitȱmakingȱavailableȱrightȱwouldȱmostȱlikelyȱoverlapȱextensivelyȱ
withȱcurrentlyȱexistingȱexclusiveȱrights,ȱandȱthusȱCongressȱmayȱhaveȱtoȱconsiderȱeliminatingȱsomeȱofȱthoseȱrightsȱinȱtheȱ
eventȱitȱelectsȱtoȱcreateȱaȱmakingȱavailableȱright.”).ȱ
379

ȱSeeȱBridgesȱInitialȱCommentsȱatȱ12ȱ(“UndueȱexpansionȱofȱtheȱSectionȱ106(3)ȱright,ȱthroughȱaȱbroadȱconceptionȱofȱ
‘makingȱavailable,’ȱwouldȱalsoȱdisturbȱsettledȱexpectationsȱinȱtransactionsȱandȱlegalȱrelationshipsȱthatȱrestȱuponȱ
existingȱclassificationsȱofȱrightsȱinȱSectionȱ106.”);ȱCCIAȱInitialȱCommentsȱatȱ7ȱ(“Creatingȱorȱredefiningȱexclusiveȱrightsȱ
alsoȱcausesȱproblemsȱforȱexistingȱcontractsȱunderȱwhichȱrightsȱwereȱproperlyȱlicensedȱyetȱnewerȱtechnologiesȱweren’tȱ
anticipated.”);ȱESAȱInitialȱCommentsȱatȱ3ȱ(“Adjustmentsȱtoȱtheȱscopeȱofȱexistingȱrights,ȱorȱtheȱintroductionȱofȱnewȱ
exclusiveȱrights,ȱcanȱbeȱdisruptiveȱtoȱexistingȱlicensingȱpractices.”).ȱ
380

ȱPK–EFFȱJointȱInitialȱCommentsȱatȱ10.ȱ

381
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sameȱworkȱatȱtheȱsameȱtime.”382ȱȱConversely,ȱSingapore’sȱCourtȱofȱAppealȱhasȱheldȱthatȱaȱ
communicationȱrequestedȱbyȱaȱuserȱandȱaccessibleȱonlyȱbyȱthatȱuserȱisȱnotȱ“toȱtheȱpublic.”383ȱȱ
TheseȱdivergentȱresultsȱindicateȱthatȱcountriesȱprovidingȱaȱcommunicationȬtoȬtheȬpublicȱrightȱareȱ
experiencingȱmanyȱofȱtheȱsameȱchallengesȱoverȱtheȱapplicationȱofȱexclusiveȱrightsȱtoȱemergingȱ
technologiesȱthatȱhaveȱfacedȱU.S.ȱcourts.ȱȱTheȱOfficeȱaccordinglyȱisȱnotȱpersuadedȱthatȱtheȱ
additionȱofȱsuchȱaȱrightȱtoȱourȱlawȱwouldȱgenerateȱsubstantiallyȱgreaterȱpredictabilityȱthanȱexistsȱ
currently.ȱ
*ȱ*ȱ*ȱ
InȱadoptingȱtheȱWIPOȱInternetȱTreaties,ȱmemberȱstatesȱrecognizedȱtheȱ“profoundȱimpactȱ
ofȱtheȱdevelopmentȱandȱconvergenceȱofȱinformationȱandȱcommunicationȱtechnologiesȱonȱtheȱ
creationȱandȱuseȱofȱliteraryȱandȱartisticȱworks.”384ȱȱOfȱallȱtheseȱeffects,ȱnoneȱisȱmoreȱsignificantȱ
thanȱtheȱunprecedentedȱeaseȱwithȱwhichȱcopyrightedȱworksȱcanȱbeȱmadeȱavailableȱtoȱvastȱ
numbersȱofȱwouldȬbeȱrecipientsȱthroughoutȱtheȱworld.ȱȱByȱgrantingȱcopyrightȱownersȱtheȱ
exclusiveȱrightȱofȱmakingȱavailable,ȱtheȱTreatiesȱseekȱtoȱensureȱthatȱauthorsȱmayȱcontinueȱtoȱ
exerciseȱmeaningfulȱcontrolȱregardingȱwhetherȱandȱhowȱtheirȱworksȱareȱaccessedȱandȱ
disseminatedȱtoȱtheȱpublic,ȱincludingȱthroughȱonȬdemandȱaccess.ȱȱȱ
Forȱallȱtheȱreasonsȱdiscussed,ȱtheȱCopyrightȱOfficeȱconcludesȱthatȱU.S.ȱlawȱprovidesȱtheȱ
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,
fullȱscopeȱofȱprotectionȱrequiredȱbyȱtheȱmakingȱavailableȱobligation.ȱȱTheȱOfficeȱhopesȱthatȱtheȱ
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applicationȱofȱtheȱCopyrightȱAct’sȱexclusiveȱrightsȱtoȱparticularȱcommunicationsȱtechnologiesȱandȱ
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statutoryȱclarificationȱwouldȱbeȱadvisable,ȱtheȱOfficeȱstandsȱreadyȱtoȱassistȱwithȱitsȱconsiderationȱ
cited 5587 ar
3
ofȱanyȱproposedȱchanges.ȱ
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ȱCaseȱCȬ607/11,ȱITVȱBroad.ȱv.ȱTVȱCatchȱUp,ȱ2013ȱEURȬLexȱCELEXȱ62011CJ0607,ȱpara.ȱ34ȱ(Mar.ȱ7,ȱ2013).ȱ

382

ȱRecordTV,ȱ[2010]ȱSGCAȱ43,ȱatȱ[26].ȱ
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COMMITTEES

MELVIN L. WATT

JUDICIARY

12TH D ISTRICT

RANKING MEMBER, SUBCOMMITTEE ON
COURTS, INT ELLECTUAL PROPERTY

NORTH CAROLINA

AND THE INTERNET

FINANCIAL SERVICES
SUBCOMMITTEE ON FINANCIAL
INSTITUTION S A NO CONSUMER CREDIT
SUBCOMMITTE E ON CAPITAL MARKETS ANO
GOVERNMENT SPO N SO RED ENTERPRISE S

cteongress of tbe mtniteb ~tates
J!,oust of lttprtt>tntatibts
mtagbtngton. ll<lt 20515-3312
December 19, 2013

The Honorable Maria A. Pallante
Register of Copyrights
U.S. Copyright Office
101 Independence Avenue, S.E.
Washington, D.C. 20540
Dear Ms. Pallante:

.

c Free Market
th
Inthe
,
Earlier this session of the 113 Congress, I introduced H.R.u3219,
p
ro and, 2musicians
19 under U.S.
0
G
performers
ofw
Royalty Act (FMRA), to address the unequal treatment o
ill and supported
h 11 across philosophical
. Zpress
c
copyright law. The FMRA was well-received .invthe
r
a
c
, In edinequity
long-standing
aT
on M by granting musicians and
lines. The legislation would correctH
V
v
i
n
for broadcast terrestrial
rights
performers the same power
archto their sound recordings
edto inegotiate
t
i
7
c
8
5 current law. The legislation also instructed the U.S.
radio as musical composers have
35under
7
1
of U.S. law recognizing and protecting "making available"
state
assess
Copyright Office to N
o. the
and "communicating to the public" rights for copyright holders. In light of the positive reaction
to my bill and ongoing interest in the issues it raises, I would like the Office to begin its study
now so that any recommendations may be considered as part of the ongoing congressional
review of copyright law convened by the Subcommittee on Courts, Intellectual Property and the
Internet.
The right of communication to the public and "making available" are explicitly included
in two international treaties to which the United States is a party - the WIPO Copyright Treaty
(WCT Article 8) and the WIPO Performance and Phonograms Treaty (WPPT Article 10, WPPT
15) (together the "WIPO Internet Treaties"). The WIPO Internet treaties recognize the
importance of these rights for copyright holders in the digital environment and obligate
contracting states to recognize these rights in national law. The United States implemented the
treaties by enacting the Digital Millennium Copyright Act (DMCA) in 1998. The DMCA did
not, however, amend U.S. copyright law to include specific references to "making available" or
"communication to the public" because Congress concluded at the time that these rights already
were covered by Title 17's panoply of exclusive rights and thus no implementing legislation was
necessary. Since then, courts and commentators have struggled to adapt the various exclusive
rights set forth in Title 17 to the digital environment, and specifically to address the variety of
PLEASE RESPowacys in which content is disseminated and transmitted today. As a result, some conflicting court
0
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decisions have created inconsistency about the strength and scope of protection for those rights
in the United States.
In light of the rapidly changing technology and inconsistency in the various court
discussions of these rights, I think it is important that the Copyright Office study the current state
of the law in the United States. Specifically, it would be useful for the Office to review and
assess: ( 1) how the existing bundle of exclusive rights under Title 17 covers the making
available and communication to the public rights in the context of digital on-demand
transmissions such as peer-to-peer networks, streaming services, and music downloads, as well
as more broadly in the digital environment; (2) how foreign laws have interpreted and
implemented the relevant provisions of the WIPO Internet Treaties; and (3) the feasibility and
necessity of amending U.S. law to strengthen or clarify our law in this area. The report should
include any recommendations to meet the objectives of fully recognizing and protecting such
rights under section 106 of title 17, U.S.C. As an initial step in the examination, I trust that the
Office will meet with and solicit comments from stakeholders and work closely with the staff of
the Judiciary Committee throughout the review process.
Thank you for your expert assistance in this matter.

Sincerely
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Melvin L. Watt
Ranking Member
House Judiciary Subcommittee on the Courts, Intellectual Property and the Internet
cc:

Hon. Bob Goodlatte, Chairman, House Judiciary Committee
Hon. John Conyers, Jr., Ranking Member, House Judiciary Committee
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LIBRARY OF CONGRESS
United States Copyright Office
[Docket No. 2014–2]

Study on the Right of Making
Available; Comments and Public
Roundtable
U.S. Copyright Office, Library
of Congress.
ACTION: Request for comments and
notice of public roundtable.
AGENCY:

The United States Copyright
Office is undertaking a study at the
request of Congress to assess the state of
U.S. law recognizing and protecting
‘‘making available’’ and
‘‘communication to the public’’ rights
for copyright holders. The Office is
requesting public comments on how the
existing bundle of rights under Title 17
covers the making available and
communication to the public rights,
how foreign laws have addressed such
rights, and the feasibility and necessity
of amending U.S. law to strengthen or
clarify our law in this area. The
Copyright Office also will hold a public
roundtable to discuss these topics and
to provide a forum for interested parties
to address the issues raised by the
comments received.
DATES: Comments are due on or before
April 4, 2014. The public roundtable
will be held on May 5, 2014, from 9:00
a.m. to 5:00 p.m. EDT.
ADDRESSES: All comments should be
submitted electronically. To submit
comments, please visit http://
www.copyright.gov/docs/
making_available/. The Web site
interface requires submitters to
complete a form specifying name and
organization, as applicable, and to
upload comments as an attachment via
a browser button. To meet accessibility
standards, commenting parties must
upload comments in a single file not to
exceed six megabytes (‘‘MB’’) in one of
the following formats: The Portable
Document File (‘‘PDF’’) format that
contains searchable,accessible text (not
an image); Microsoft Word;
WordPerfect; Rich Text Format (‘‘RTF’’);
or ASCII text file format (not a scanned
document). The form and face of the
comments must include both the name
of the submitter and organization. The
Office will post all comments publicly
on the Office’s Web site exactly as they
are received, along with names and
organizations.
The public roundtable will take place
in the Copyright Office Hearing Room,
LM–408 of the Madison Building of the
Library of Congress, 101 Independence
SUMMARY:

Avenue SE., Washington, DC 20559.
The Copyright Office strongly prefers
that requests for participation be
submitted electronically. A
participation request form will be
posted on the Copyright Office Web site
at http://www.copyright.gov/docs/
making_available/ on or about April 7,
2014. If electronic submission of
comments or requests for participation
is not feasible, please contact the Office
at 202–707–1027 for special
instructions.
FOR FURTHER INFORMATION CONTACT:
Maria Strong, Senior Counsel for Policy
and International Affairs, by telephone
at 202–707–1027 or by email at
mstrong@loc.gov, or Kevin Amer,
Counsel for Policy and International
Affairs, by telephone at 202–707–1027
or by email at kamer@loc.gov.
SUPPLEMENTARY INFORMATION:
I. Background
The WIPO Internet Treaties—the
WIPO Copyright Treaty(‘‘WCT’’) 1 and
the WIPO Performances and
Phonograms Treaty (‘‘WPPT’’) 2—
require member states to recognize the
rights of ‘‘making available’’ and
‘‘communication to the public’’ in their
national laws. The treaties obligate
member states to give authors of works,
producers of sound recordings, and
performers whose performances are
fixed in sound recordings the exclusive
right to authorize the transmission of
their works and sound recordings,
including through interactive platforms,
such as the Internet, where the public
can choose where and when to access
them. In the specific context of
interactive, on-demand situations, WCT
Article 8 and WPPT Articles 10 and 14
provide treaty members with flexibility
in the manner in which they implement
this right.3

10571

The United States implemented the
WIPO Internet Treaties through the
Digital Millennium Copyright Act
(‘‘DMCA’’) in 1998.4 Based on advice
received from the Copyright Office,
among many other experts, Congress did
not amend U.S. law to include explicit
references to ‘‘making available’’ and
‘‘communication to the public,’’
concluding that Title 17 already
provided those rights.5 As former
Register of Copyrights Marybeth Peters
observed:
While Section 106 of the U.S. Copyright
Act does not specifically include anything
called a ‘‘making available’’ right, the
activities involved in making a work
available are covered under the exclusive
rights of reproduction, distribution, public
display and/or public performance. . . .
Which of these rights are invoked in any
given context will depend on the nature of
the ‘‘making available’’ activity.6

Indeed, both Congress and the Executive
Branch have continued to support this
view since the enactment of the DMCA.7
Intellectual Property Organization, Guide to the
Copyright and Related Rights Treaties Administered
by WIPO and Glossary of Copyright and Related
Rights Terms 209 (2003) (WCT Article 8’s umbrella
solution allows treaty members to implement the
making available right through ‘‘a right other than
the right of communication to the public or through
the combination of different rights’’); id. at 247–48
(WPPT Articles 10 and 14 apply umbrella solution
‘‘in a fully fledged manner incorporating the neutral
description of interactive digital transmissions
directly’’).
4 Public Law 105–304, 112 Stat. 2860 (1998).
5 See H.R. Rep. No. 105–551, at 9 (1998) (‘‘The
treaties do not require any change in the substance
of copyright rights or exceptions in U.S. law.’’); see
also WIPO Copyright Treaties Implementation Act
and Online Copyright Liability Limitation Act:
Hearing on H.R. 2281 & H.R. 2180 Before the H.R.
Subcomm. on Courts and Intellectual Property of
the Comm. on the Judiciary, 105th Cong. 43 (1997)
(Register of Copyrights advised Congress that there
was ‘‘no need to alter the nature and scope of the
copyrights and exceptions, or change the
substantive balance of rights embodied in the
Copyright Act’’). More recent research into the
legislative history of U.S. law by Professor David
Nimmer and Professor Peter Menell has provided
additional textual support regarding Congress’s
views on the breadth of existing U.S. law and the
broad scope of the making available right. See
Melville B. Nimmer & David Nimmer, 2 Nimmer On
Copyright § 8.11 (2012); Peter S. Menell, In Search
of Copyright’s Lost Ark: Interpreting the Right to
Distribute in the Internet Age, 59 J. Copyright Soc’y
U.S.A. 1, 50–51 (2011).
6 Piracy of Intellectual Property on Peer-to-Peer
Networks: Hearing Before the Subcomm. on Courts,
the Internet, and Intellectual Property of the H.
Comm. on the Judiciary, 107th Cong. 114 (2002)
(letter from Marybeth Peters, Register of Copyrights,
United States Copyright Office).
7 See Internet Policy Task Force, U.S. Dep’t of
Commerce, Copyright Policy, Creativity, and
Innovation in the Digital Economy 15–16 (2013),
available at http://www.uspto.gov/news/
publications/copyrightgreenpaper.pdf (noting that
Copyright Act’s distribution right was intended to
include ‘‘the mere offering of copies to the public’’
and that contrary judicial decisions ‘‘predate . . .
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1 WIPO Copyright Treaty art. 8, Dec. 20, 1996, 36
I.L.M. 65 (‘‘Without prejudice to the provisions of
Articles 11(1)(ii), 11bis(1)(i) and (ii), 11ter(1)(ii),
14(1)(ii) and 14bis(1) of the Berne Convention,
authors of literary and artistic works shall enjoy the
exclusive right of authorizing any communication
to the public of their works, by wire or wireless
means, including the making available to the public
of their works in such a way that members of the
public may access these works from a place and at
a time individually chosen by them.’’) (text of
Agreed Statement omitted). WCT Article 8 is
entitled ‘‘Right of Communication to the Public.’’
2 WIPO Performances and Phonograms Treaty
arts. 10, 14, Dec. 20, 1996, 36 I.L.M. 76. Articles 10
and 14 provide the making available right to
performers whose performances are fixed in sound
recordings (phonograms) and to producers of sound
recordings. The separate ‘‘communication to the
public’’ provision in the WPPT (Article 15) involves
a right of remuneration, and is not the same
‘‘communication to the public’’ right found in the
Berne Convention and WCT Article 8.
3 This flexible approach is known as the
‘‘umbrella solution.’’ See Mihály Ficsor, World
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The lack of explicit references to these
rights in U.S. law, however, has led
some courts and commentators to
express uncertainty over how the
existing rights in Title 17 may apply to
various methods of making of
copyrighted works available to the
public, including in the digital
environment. Especially in the Internet
era, in any given case several of these
rights (reproduction, distribution,
public performance, and public display)
may be at issue, depending on the facts
involved.
Courts, academics, and practitioners
particularly have focused on the scope
of the distribution right under Section
106 and have debated whether it fully
encompasses the making available of a
copyrighted work without proof of an
actual distribution.8 For example, two
early Eighth and Fourth Circuit cases
discussing making available yielded
conflicting results. The Eighth Circuit in
National Car Rental System, Inc. v.
Computer Associates International, Inc.
rejected the notion that making a work
available without more violated the
distribution right.9 The principal
authority to the contrary is the Fourth
Circuit’s decision in Hotaling v. Church
of Jesus Christ of Latter-Day Saints, in
which the defendants made several
unauthorized microfiche copies of
genealogical research materials, one of
which ended up in a library
collection.10 The library did not keep
records of public use, and therefore
there was no evidence of the copy being
loaned to the public.11 The court found
that making a work available to the
public constituted distribution because
‘‘[w]hen a public library adds a work to
its collection, lists the work in its index
or catalog system, and makes the work
available to the borrowing or browsing
public, it has completed all the steps
necessary for distribution to the
public.’’ 12
A recent Tenth Circuit decision,
Diversey v. Schmidly,13 followed
Hotaling’s conclusion that making a
work available to the public constitutes
distribution under Section 106(3).
Diversey involved a similar situation to

Hotaling and addressed a library
lending an unauthorized copy of a work
to the public. The Tenth Circuit noted,
however, that there has not been
consensus on Hotaling’s applicability to
Internet file-sharing cases, and the court
avoided extending its holding to those
digital situations.14
Other courts have addressed the scope
of the distribution right in the online
context and have reached similarly
conflicting results. The Ninth Circuit in
A&M Records v. Napster, Inc.
concluded that distribution
encompasses ‘‘making available,’’
observing that ‘‘Napster users who
upload file names to the search index
for others to copy violate plaintiffs’
distribution rights.’’ 15 Other courts have
disagreed and required actual
distribution. Thus, the court in LondonSire Records, Inc. v. Doe 1, which
considered infringement of the
distribution right through peer-to-peer
file sharing, cast doubt on Hotaling,
asserting that ‘‘[m]erely because the
defendant has ‘completed all the steps
necessary for distribution’ does not
necessarily mean that a distribution has
actually occurred.’’ 16 Notably, however,
while the London-Sire court required
actual distribution, it did not require
direct evidence of dissemination over
peer-to-peer networks, holding instead
that a reasonable fact-finder may infer
that distribution actually took place
where the defendant has completed all
necessary steps for a public
distribution.17 Other courts have also
relied on the language of Section 106(3)
to require actual distribution in order to
find a violation of that right.18

In sum, while Congress and the
Copyright Office have agreed that U.S.
law covers the making available right of
the WCT, courts have encountered
difficulties in evaluating the scope of
this interactive right, and the level of
evidence needed to establish liability, in
the specific cases before them.19
In a letter dated December 19, 2013,
Representative Melvin L. Watt requested
that the Copyright Office ‘‘assess the
state of U.S. law recognizing and
protecting ‘making available’ and
‘communicating to the public’ rights for
copyright holders. . . . In light of the
rapidly changing technology and
inconsistency in the various court
discussions of these rights . . . it is
important that the Copyright Office
study the current state of the law in the
United States.’’ Specifically,
Representative Watt asked the Office to
review and assess: ‘‘(1) How the existing
bundle of exclusive rights under Title
17 covers the making available and
communication to the public rights in
the context of digital on-demand
transmissions such as peer-to-peer
networks, streaming services, and music
downloads, as well as more broadly in
the digital environment; (2) how foreign
laws have interpreted and implemented
the relevant provisions of the WIPO
Internet Treaties; and (3) the feasibility
and necessity of amending U.S. law to
strengthen or clarify our law in this
area.’’
On January 14, 2014, the House
Judiciary Committee’s Subcommittee on
Intellectual Property, Competition, and
the Internet held a hearing during which
two witnesses were asked to address the
issue of the making available right.20
These witnesses expressed a variety of
views on whether current U.S. copyright
law provides sufficient clarity on this
issue and whether adding an explicit
making available right to Title 17 would
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recent academic scholarship’’ on ‘‘previously
unanalyzed legislative history’’).
8 The Section 106 distribution right is far broader
than the new distribution right afforded under the
WIPO Treaties (WCT art. 6 and WPPT arts. 8, 12).
9 991 F.2d 426, 430 (8th Cir. 1993) (‘‘[W]e cannot
conclude that an allegation that National ‘permitted
the use’ necessarily amounts to an allegation of the
actual distribution of a copy of the program.’’).
10 118 F.3d 199, 202 (4th Cir. 1997).
11 Id. at 203.
12 Id.
13 Diversey v. Schmidly, No. 13–2058, 2013 U.S.
App. LEXIS 25506, at *12–13 (10th Cir. Dec. 23,
2013).
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14 Id.

at *13–14 n.7.
Records, Inc. v. Napster, Inc., 239 F.3d
1004, 1014 (9th Cir. 2001); see also Universal City
Studios Prods. LLLP v. Bigwood, 441 F. Supp. 2d
185, 190 (D. Me. 2006) (‘‘[B]y using KaZaA to make
copies of the Motion Pictures available to thousands
of people over the internet, Defendant violated
Plaintiffs’ exclusive right to distribute the Motion
Pictures.’’); Warner Bros. Records, Inc. v. Payne,
2006 U.S. Dist. LEXIS 65765, at *8 (W.D. Tex. 2006)
(‘‘Listing unauthorized copies of sound recordings
using an online file-sharing system constitutes an
offer to distribute those works, thereby violating a
copyright owner’s exclusive right of distribution.’’).
16 542 F. Supp. 2d 153, 168 (D. Mass. 2008)
(quoting Hotaling, 118 F.3d at 203).
17 Id. at 169.
18 See Capitol Records, Inc. v. Thomas, 579 F.
Supp. 2d 1210, 1218 (D. Minn. 2008) (concluding
it was bound by the holding in National Car and
stating that although ‘‘the Copyright Act does not
offer a uniform definition of ‘distribution’ . . .
Congress’s choice to not include offers to do the
enumerated acts or the making available of the work
indicates its intent that an actual distribution or
dissemination is required in § 106(3)’’); Atlantic
Recording Corp. v. Howell, 554 F. Supp. 2d 976, 983
(D. Ariz. 2008) (‘‘The statute provides copyright
holders with the exclusive right to distribute
‘copies’ of their works to the public ‘by sale or other
transfer of ownership, or by rental, lease, or
15 A&M
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lending.’ Unless a copy of the work changes hands
in one of the designated ways, a ‘distribution’ under
§ 106(3) has not taken place. Merely making an
unauthorized copy of a copyrighted work available
to the public does not violate a copyright holder’s
exclusive right of distribution.’’).
19 As noted, in addition to the distribution right,
the right of making available also implicates the
rights of reproduction, public performance, and
public display. The Supreme Court recently grated
certiorari in a case involving the scope of the public
performance right in the context of online streaming
of broadcast television programs. See Am. Broad.
Cos., Inc. v. Aereo, Inc., 82 U.S.L.W. 3241 (U.S. Jan.
10, 2014) (No. 13–461). Oral argument is scheduled
for April 22, 2014.
20 See The Scope of Copyright Protection: Hearing
Before the Subcomm. on Intellectual Property,
Courts, & the Internet of the H. Comm. on the
Judiciary, 113th Cong. (2014), available at http://
judiciary.house.gov/index.cfm/2014/1/the-scope-ofcopyright-protection.
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be beneficial.21 They agreed, however,
that current law is properly construed to
provide such protection.22
II. Request for Comment
In light of uncertainty among some
courts regarding the nature and scope of
the making available and
communication to the public rights, and
to facilitate the study requested by
Representative Watt, the Copyright
Office seeks public comments on the
three main issues listed above. The
Office poses additional questions on
these three topics below, and requests
that commenters identify the questions
they are answering in their responses.
1. Existing Exclusive Rights Under Title
17
a. How does the existing bundle of
exclusive rights currently in Title 17
cover the making available and
communication to the public rights in
the context of digital on-demand
transmissions such as peer-to-peer
networks, streaming services, and
downloads of copyrighted content, as
well as more broadly in the digital
environment?
b. Do judicial opinions interpreting
Section 106 and the making available
right in the framework of tangible works
provide sufficient guidance for the
digital realm?

provide a making available right in the
digital environment, is there a need for
Congress to take any additional steps to
clarify the law to avoid potential
conflicting outcomes in future
litigation? Why or why not?
b. If Congress concludes that Section
106 requires further clarification of the
scope of the making available right in
the digital environment, how should the
law be amended to incorporate this right
more explicitly?
c. Would adding an explicit ‘‘making
available’’ right significantly broaden
the scope of copyright protection
beyond what it is today? Why or why
not? Would existing rights in Section
106 also have to be recalibrated?
d. Would any amendment to the
‘‘making available’’ right in Title 17
raise any First Amendment concerns? If
so, how can any potential issues in this
area be avoided?
e. If an explicit right is added, what,
if any, corresponding exceptions or
limitations should be considered for
addition to the copyright law?
If there are any pertinent issues not
discussed above, the Office encourages
interested parties to raise those matters
in their comments.
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MILITARY COMPENSATION AND
RETIREMENT MODERNIZATION
COMMISSION
Cancellation of a Meeting of the
Military Compensation and Retirement
Modernization Commission
Military Compensation and
Retirement Modernization Commission.

AGENCY:

Notice of cancellation of public
meetings and town hall meeting.

ACTION:

This notice cancels the
hearings and town hall that were to be
held on Tuesday, February 25, 2014.

SUMMARY:

The public hearings and town
hall originally scheduled for Tuesday,
February 25, 2014, are cancelled.

DATES:

The hearings and town hall
were to be held Tuesday, February 25,
2014 at the Embassy Suites Fayetteville
Fort Bragg, 4760 Lake Valley Drive,
Fayetteville, North Carolina 28303.

ADDRESSES:

FOR FURTHER INFORMATION CONTACT:

Christopher Nuneviller, Associate
Director, Military Compensation and
Retirement Modernization Commission,
P.O. Box 13170, Arlington VA 22209,
telephone 703–692–2080, fax 703–697–
8330, email
christopher.nuneviller@mcrmc.gov.
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of public hearings and town hall
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5 hold a public roundtable to hear
Treaties
3
meeting that appeared in the Federal
7
1 stakeholder views and to initiate
a. How have foreign laws No.
Register on February 18, 2014 (79 FR
discussion of the three topics identified
implemented the making available right
(as found in WCT Article 8 and WPPT
Articles 10 and 14)? Has such
implementation provided more or less
legal clarity in those countries in the
context of digital distribution of
copyrighted works?
b. How have courts in foreign
countries evaluated their national
implementation of the making available
right in these two WIPO treaties? Are
there any specific case results or related
legislative components that might
present attractive options for possible
congressional consideration?
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3. Possible Changes to U.S. Law
a. If Congress continues to determine
that the Section 106 exclusive rights
21 See Statement of David Nimmer, Professor,
UCLA School of Law, The Scope of Copyright
Protection, supra note 20 (‘‘Nimmer Statement’’);
Statement of Glynn S. Lunney, Jr., Professor, Tulane
University School of Law, The Scope of Copyright
Protection, supra note 20 (‘‘Lunney Statement’’).
These witness statements are available at http://
docs.house.gov/Committee/Calendar/
ByEvent.aspx?EventID=101642.
22 See Nimmer Statement at 2–3; Lunney
Statement at 1–4.
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above. The agenda and the process for
submitting requests to participate in the
public roundtable will be available on
the Copyright Office Web site on or
about April 7, 2014.
IV. Requests To Participate
Requests to participate in the public
roundtable should be submitted online
at http://www.copyright.gov/docs/
making_available/. Nonparticipants
who wish to attend and observe the
discussion should note that seating is
limited and, for nonparticipants, will be
available on a first come, first served
basis.
Dated: February 20, 2014.
Maria A. Pallante,
Register of Copyrights.
[FR Doc. 2014–04104 Filed 2–24–14; 8:45 am]
BILLING CODE 1410–30–P

PO 00000

9285) announced that the Military
Compensation and Retirement
Modernization Commission
(Commission) was to hold public
hearings and a town hall meeting on
Tuesday, February 25, 2014, to seek the
views of service members, retirees, their
beneficiaries and other interested
parties regarding pay, retirement, health
benefits and quality of life programs of
the Uniformed Services. The
Commission was to also hear from
senior commanders of local military
commands and their senior enlisted
advisors, unit commanders and their
family support groups, local medical
and education community
representatives, and other quality of life
organizations.
The public hearings and town hall
meeting will be rescheduled for a later
date.

Christopher Nuneviller,
Associate Director, Administration and
Operations.
[FR Doc. 2014–04126 Filed 2–24–14; 8:45 am]
BILLING CODE P
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Dated: April 23, 2014.
Maria A. Pallante,
Register of Copyrights.

LIBRARY OF CONGRESS
U.S. Copyright Office

[FR Doc. 2014–09656 Filed 4–28–14; 8:45 am]

[Docket No. 2014–2]

BILLING CODE 1410–30–P

Notice of Room Change: Public
Roundtable on the Right of Making
Available

NATIONAL AERONAUTICS AND
SPACE ADMINISTRATION

AGENCY:

[Notice: (14–039)]

Notice of room change for
public roundtable.

NASA Advisory Council; Science
Committee; Planetary Protection
Subcommittee; Meeting

U.S. Copyright Office, Library
of Congress.

ACTION:

The U.S. Copyright Office has
changed the location of the May 5, 2014
public roundtable announced in the
Office’s February 25, 2014 Notice of
Inquiry for its study on the rights of
‘‘making available’’ and
‘‘communication to the public.’’ The
roundtable will be held in 2226 Rayburn
House Office Building, Washington, DC
20515, from 9:00 a.m. to 5:00 p.m. EDT.

SUMMARY:

FOR FURTHER INFORMATION CONTACT:

Maria Strong, Senior Counsel for Policy
and International Affairs, by telephone
at 202–707–1027 or by email at
mstrong@loc.gov, or Kevin Amer,
Counsel for Policy and International
Affairs, by telephone at 202–707–1027
or by email at kamer@loc.gov.

National Aeronautics and
Space Administration.
ACTION: Notice of meeting.
AGENCY:

In accordance with the
Federal Advisory Committee Act, Public
Law 92–463, as amended, the National
Aeronautics and Space Administration
(NASA) announces a meeting of the
Planetary Protection Subcommittee
(PPS) of the NASA Advisory Council
(NAC). This Subcommittee reports to
the Science Committee of the NAC. The
meeting will be held for the purpose of
soliciting, from the scientific
community and other persons, scientific
and technical information relevant to
program planning.
DATES: Tuesday, May 20, 2014, 8:00
a.m.–5:00 p.m., and Wednesday, May
21, 2014, 9:45 a.m.–4:30 p.m., Local
Time.
ADDRESSES: NASA Headquarters, Room
3D42, 300 E Street SW., Washington, DC
20546.
FOR FURTHER INFORMATION CONTACT: Ann
Delo, Science Mission Directorate,
NASA Headquarters, Washington, DC
20546, (202) 358–0750, fax (202) 358–
2779, or ann.b.delo@nasa.gov.
SUPPLEMENTARY INFORMATION: The
meeting will be open to the public up
to the capacity of the room. The meeting
will be available telephonically and by
WebEx. Any interested person may call
the USA toll free conference call
number 888–603–9625, passcode 4599,
to participate in this meeting by
telephone. Please note, the conference
call number and password is the same
for both days of this meeting, May 20
and May 21, 2014. The WebEx link is
https://nasa.webex.com/; the meeting
number for May 20, 2014 is 997 873
342, password PSS@May2014, and the
meeting the number for May 21, 2014 is
998 038 108, password PSS@May2014.
The agenda for the meeting includes the
following topics:
—Update on NASA Planetary Protection
Activities
—Mars Curiosity Lessons Learned
Responses
SUMMARY:

24019

—Contamination Limits for Planetary
Life Detection
—Status of InSight Project Compliance
—European Space Agency/ExoMars
Attendees will be requested to sign a
register and to comply with NASA
security requirements, including the
presentation of a valid picture ID to
Security before access to NASA
Headquarters. Foreign nationals
attending this meeting will be required
to provide a copy of their passport and
visa in addition to providing the
following information no less than 10
working days prior to the meeting: full
name; gender; date/place of birth;
citizenship; visa information (number,
type, expiration date); passport
information (number, country,
expiration date); employer/affiliation
information (name of institution,
address, country, telephone); title/
position of attendee; and home address
to Ann Delo via email at ann.b.delo@
nasa.gov or by fax at (202) 358–2779.
U.S. citizens and Permanent Residents
(green card holders) are requested to
submit their name and affiliation 3
working days prior to the meeting to
Ann Delo. It is imperative that the
meeting be held on this date to
accommodate the scheduling priorities
of the key participants.
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Patricia D. Rausch,
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Advisory Committee Management Officer,
SUPPLEMENTARY INFORMATION: On
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National Aeronautics and Space
c
February 25, 2014, the Copyright Office
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Administration.
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8
published a Notice of Inquiry requesting
5
5
[FR Doc. 2014–09635 Filed 4–28–14; 8:45 am]
public comments and announcing a17-3
o.the
May 5, 2014 public roundtable
Non
state of U.S. law recognizing and
protecting ‘‘making available’’ and
‘‘communication to the public’’ rights
for copyright holders. Interested
members of the public were directed to
submit written comments and to request
participation in the public roundtable
using forms posted on the Office’s Web
site.
The Office is announcing that the
location of the public roundtable has
been changed to 2226 Rayburn House
Office Building, Washington, DC 20515.
As previously scheduled, the roundtable
will be held on May 5, 2014, from 9:00
a.m. to 5:00 p.m. EDT.
Individuals selected for participation
in one or more roundtable sessions will
be notified directly by the Office. The
Office will post the agenda for the
roundtable on or about April 28, 2014
at http://www.copyright.gov/docs/
making_available/. Nonparticipants
who wish to attend and observe the
discussion should note that seating is
limited and, for nonparticipants, will be
available on a first come, first served
basis.
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BILLING CODE 7510–13–P

NATIONAL ARCHIVES AND RECORDS
ADMINISTRATION
Information Security Oversight Office
[NARA–2014–024]

National Industrial Security Program
Policy Advisory Committee (NISPPAC)
National Archives and Records
Administration (NARA).
ACTION: Notice of Advisory Committee
Meeting.
AGENCY:

In accordance with the
Federal Advisory Committee Act (5
U.S.C. app 2) and implementing
regulation 41 CFR 101–6, NARA
announces an upcoming meeting of the
National Industrial Security Program
Policy Advisory Committee (NISPPAC).
DATES: The meeting will be held on June
19, 2014, from 10:00 a.m. to 12:00 p.m.
ADDRESS: The Gaylord National Resort,
201 Waterfront Street, Prince George’s
Exhibition Hall B, National Harbor, MD
20745.
SUMMARY:
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Dated: July 11, 2014.
Katherine Ward,
Executive Assistant to the Vice President for
Legal Affairs & General Counsel.
[FR Doc. 2014–16758 Filed 7–11–14; 4:15 pm]
BILLING CODE 7050–01–P

LIBRARY OF CONGRESS
U.S. Copyright Office
[Docket No. 2014–2]

Study on the Right of Making
Available; Request for Additional
Comments
U.S. Copyright Office, Library
of Congress.
ACTION: Request for additional
comments.
AGENCY:

The U.S. Copyright Office
seeks further comments on the state of
U.S. law recognizing and protecting
‘‘making available’’ and
‘‘communication to the public’’ rights
for copyright holders. This request
provides an opportunity for interested
parties to address issues raised in prior
written comments and during the public
roundtable held on May 5, 2014, as well
as express their views on recent legal
developments.
DATES: Comments must be received no
later than 5:00 p.m. EDT on August 14,
2014.
ADDRESSES: All comments should be
submitted electronically. To submit
comments, please visit http://
www.copyright.gov/docs/
making_available/. The Web site
interface requires submitters to
complete a form specifying name and
organization, as applicable, and to
upload comments as an attachment via
a browser button. To meet accessibility
standards, commenting parties must
upload comments in a single file not to
exceed six megabytes (‘‘MB’’) in one of
the following formats: A Portable
Document File (‘‘PDF’’) format that
contains searchable, accessible text (not
an image); Microsoft Word;
WordPerfect; Rich Text Format (‘‘RTF’’);
or ASCII text file format (not a scanned
document). The form and face of the
comments must include both the name
of the submitter and organization. The
Office will post all comments publicly
on the Office’s Web site exactly as they
are received, along with names and
organizations. If electronic submission
of comments is not feasible, please
contact the Office at 202–707–1027 for
special instructions.
FOR FURTHER INFORMATION CONTACT:
Maria Strong, Senior Counsel for Policy
SUMMARY:

and International Affairs, by telephone
at 202–707–1027 or by email at
mstrong@loc.gov, or Kevin Amer,
Counsel for Policy and International
Affairs, by telephone at 202–707–1027
or by email at kamer@loc.gov.
SUPPLEMENTARY INFORMATION:
I. Background
The Copyright Office is undertaking a
study at the request of Congress to
assess the state of U.S. law recognizing
and protecting ‘‘making available’’ and
‘‘communication to the public’’ rights
for copyright holders, particularly in the
digital age. As part of its review, the
Office issued a Notice of Inquiry (the
‘‘Notice’’) on February 25, 2014,1
seeking comments from the public on
the following general issues: (1) How
the existing bundle of exclusive rights
under Title 17 covers the making
available and communication to the
public rights in the context of digital ondemand transmissions such as peer-topeer networks, streaming services, and
music downloads, as well as more
broadly in the digital environment; (2)
how foreign laws have interpreted and
implemented the relevant provisions of
the WIPO Internet Treaties; 2 and (3) the
feasibility and necessity of amending
U.S. law to strengthen or clarify our law
in this area. The Office also posed
additional questions on each of these
topics.
The Office received twenty-seven
written comments from various
interested parties in response to the
Notice. On May 5, 2014, the Office held
a public roundtable in Washington, DC
to hear stakeholder views on these
issues. Commenters and participants in
the roundtable expressed a variety of
views on a broad range of topics. The
Notice, public comments, the agenda for
the public roundtable, and the transcript
of the roundtable proceedings are
posted on the Copyright Office Web
site.3 A video recording of the
roundtable will be posted on the Web
site when it becomes available.
Commenters and roundtable
participants generally agreed that
current U.S. law, properly interpreted,
provides rights that are equivalent to the
making available and communication to
the public rights required by the WIPO
Internet Treaties. There was
disagreement, however, over whether

41309

and how particular provisions of Title
17 may apply to various activities in the
digital context. For example, several
stakeholders argued that the
unauthorized uploading of a
copyrighted work to a shared network
folder that is accessible to the public
constitutes a violation of the exclusive
right of distribution under 17 U.S.C.
106(3). Others disagreed, arguing that
direct or circumstantial evidence that
another user has downloaded a copy of
that file is necessary to establish an
infringement of the distribution right by
the uploader. The roundtable discussion
and initial written comments also
highlighted issues such as whether a
digital file is a ‘‘material object[]’’ for
purposes of the statutory definitions of
‘‘copies’’ and ‘‘phonorecords’’; 4 the
relevance of legislative history to the
construction of the distribution right;
the role of secondary liability theories in
assessing the United States’
implementation of the relevant treaty
provisions; and the use of evidence
provided by a copyright owner’s
investigator in digital filesharing cases.
Following the Office’s roundtable
discussions, on June 25, 2014, the
Supreme Court decided American
Broadcasting Cos., Inc. v. Aereo, Inc.5
The case involved a service, Aereo, that
used thousands of dime-sized antennas
to allow subscribers to capture and
watch television programs over the
Internet as the programs were being
broadcast over the air. When a
subscriber selected a program to watch
on Aereo’s Web site, the system would
create a subscriber-specific copy of the
program that would then be streamed to
the subscriber’s computer or Internetconnected device. The Court held that
this activity infringed the exclusive
right of the owners of the copyrights in
the programs to perform those works
publicly.6
A critical aspect of the Court’s
decision was its interpretation of Title
17’s ‘‘Transmit Clause.’’ That clause
provides that the public performance
right afforded to copyright owners
under Section 106 includes the
exclusive right ‘‘to transmit or otherwise
communicate a performance . . . of the
work . . . to the public, by means of any
device or process, whether the members
of the public capable of receiving the
performance . . . receive it in the same
place or in separate places and at the
same time or at different times.’’ 7
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1 Study on the Right of Making Available;
Comments and Public Roundtable, 79 FR 10571
(Feb. 25, 2014).
2 WIPO Copyright Treaty art. 8, Dec. 20, 1996, 36
I.L.M. 65; WIPO Performances and Phonograms
Treaty arts. 10, 14, Dec. 20, 1996, 36 I.L.M. 76.
3 See Making Available Study, U.S. Copyright
Office, http://www.copyright.gov/docs/
making_available/.
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4 See

17 U.S.C. 101.
U.S. ___, No. 13–461, 2014 U.S. LEXIS 4496
(June 25, 2014).
6 See 17 U.S.C. 106(4).
7 Id. section 101 (definition of ‘‘To perform . . .
a work ‘publicly’ ’’).
5 573
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Finding Aereo’s activities ‘‘substantially
similar to those of the [cable television]
companies’’ that Congress intended to
reach when it updated the public
performance right in 1976, the Court
held that ‘‘Aereo, and not just its
subscribers, ‘perform[ed]’ (or
‘transmit[ted]’)’’ within the meaning of
the statute.8 The Court further
concluded that Aereo performed
copyrighted works ‘‘publicly,’’
notwithstanding that each transmission
was made to a single subscriber from a
personal copy, holding that ‘‘when an
entity communicates the same
contemporaneously perceptible images
and sounds to multiple people, it
transmits a performance to them
regardless of the number of discrete
communications it makes.’’ 9
Justice Scalia, joined by Justices
Thomas and Alito, dissented,
concluding that Aereo did not
‘‘perform’’ within the meaning of
Section 106(4). The dissenting Justices
reasoned that, because Aereo’s
subscribers, not the company itself,
selected the programs to be streamed,
the resulting performances were not
‘‘the product of Aereo’s volitional
conduct,’’ and therefore Aereo could not
be held directly liable for
infringement.10

of interactive transmissions of content
over the Internet, especially in the wake
of Aereo?
3. To what extent do, or should,
secondary theories of copyright liability
affect the scope of the United States’
implementation of the rights of making
available and communication to the
public?
4. How does, or should, the language
on ‘‘material objects’’ in the Section 101
definitions of ‘‘copy’’ and
‘‘phonorecord’’ interact with the
exclusive right of distribution, and/or
making available and communication to
the public, in the online environment?
5. What evidentiary showing should
be required to prove a copyright
infringement claim against an
individual user or third-party service
engaged in unauthorized filesharing?
Should evidence that the defendant has
placed a copyrighted work in a publicly
accessible shared folder be sufficient to
prove liability, or should courts require
evidence that another party has
downloaded a copy of the work? Can
the latter showing be made through
circumstantial evidence, or evidence
that an investigator acting on the
plaintiff’s behalf has downloaded a copy
of the work?
6. Please provide any additional
comments or suggestions regarding
recommendations or proposals the
Copyright Office might wish to consider
as it concludes its study.
A party choosing to respond to this
request need not address all of these
topics, but the Office requests that
responding parties clearly identify and
separately address those subjects for
which a response is submitted.
Commenters also may address any other
issues pertinent to the Office’s review.

Advisory Council (NAC) Institutional
Committee. This committee reports to
the NAC.
DATES: Tuesday, July 29, 2014, 8:00
a.m.–3:00 p.m., Local Time
ADDRESSES: NASA Langley Research
Center, 5 Langley Boulevard, Building
2101, Room 205B, Hampton, VA 23681
FOR FURTHER INFORMATION CONTACT: Mr.
Todd Mullins, NAC Institutional
Committee Executive Secretary, NASA
Headquarters, Washington, DC 20546,
202–358–3831.
SUPPLEMENTARY INFORMATION: The
meeting will be open to the public up
to the seating capacity of the room. This
meeting is also available telephonically
and by WebEx. You must use a touch
tone phone to participate in this
meeting. Any interested person may dial
the toll free access number 844–467–
6272 or toll access number 720–259–
6462, and then the numeric participant
passcode: 415447 followed by the #
sign. To join via WebEx, the link is
https://nasa.webex.com/, the meeting
number is 397 119 933, and the
password is IC–072914; (Password is
case sensitive.) Note: If dialing in,
please ‘‘mute’’ your telephone. The
agenda for the meeting will include the
following:
—Mission Support Overview
—NASA IT Overview
—Acquisition, Contracts, and Grants
Processing Overview
Attendees will be requested to sign a
register and to comply with NASA
Langley Research Center (LaRC) security
requirements, including the
presentation of a valid picture ID before
receiving access to NASA Langley
Research Center. Foreign nationals
attending this meeting will be required
to provide a copy of their passport and
visa in addition to providing the
following information no less than 10
working days prior to the meeting: Full
name; gender; date/place of birth;
citizenship; visa/green card information
(number, type, expiration date);
passport information (number, country,
telephone); employer/affiliation
information (name of institution,
address, country, telephone); title/
position of attendee. To expedite
admittance, attendees with U.S.
citizenship and Permanent Residents
(green card holders) can provide
identifying information 3 working days
in advance by contacting Ms. Cheryl
Cleghorn, via email at
cheryl.w.cleghorn@nasa.gov or by
telephone at 757–864–2497. It is
imperative that the meeting be held on
this date to accommodate the
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The Office invites further written
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comments on the issues raised in the
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Notice, including from parties who did
55
not previously address those subjects,
or-3
7
1
o.
those who wish to amplify orN
clarify
their earlier comments or respond to
issues raised during the public
roundtable. In addition, the Office is
interested in commenters’ views
regarding the Supreme Court’s opinion
in Aereo and how that opinion may
affect the scope of the rights of making
available and communication to the
public in the United States. Specifically,
commenters may wish to address the
following questions:
1. To what extent does the Supreme
Court’s construction of the right of
public performance in Aereo affect the
scope of the United States’
implementation of the rights of making
available and communication to the
public?
2. How should courts consider the
requirement of volitional conduct when
assessing direct liability in the context

8 Aereo, 2014 U.S. LEXIS 4496, at *19 (alterations
added). See 17 U.S.C. 101 (‘‘To ‘transmit’ a
performance or display is to communicate it by any
device or process whereby images or sounds are
received beyond the place from which they are
sent.’’).
9 Aereo, 2014 U.S. LEXIS 4496, at *28.
10 Id. at *42 (Scalia, J., dissenting).
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Dated: July 10, 2014.
Karyn A. Temple Claggett,
Associate Register of Copyrights.
[FR Doc. 2014–16537 Filed 7–14–14; 8:45 am]
BILLING CODE 1410–30–P

NATIONAL AERONAUTICS AND
SPACE ADMINISTRATION
[Notice 14–071]

NASA Advisory Council; Institutional
Committee; Meeting
National Aeronautics and
Space Administration.
ACTION: Notice of Meeting.
AGENCY:

In accordance with the
Federal Advisory Committee Act, Public
Law 92–463, as amended, the National
Aeronautics and Space Administration
announces a meeting of the NASA

SUMMARY:
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Total Responses: 1,643.
Average Time per Response: 60
minutes.
Estimated Total Burden Hours: 1,643
hours.
Total Other Burden Cost: $0.
Comments submitted in response to
this request will be summarized and/or
included in the request for Office of
Management and Budget approval; they
will also become a matter of public
record.
James H. Moore, Jr.,
Deputy Assistant Secretary for Policy, U.S.
Department of Labor.
[FR Doc. 2014–18184 Filed 7–31–14; 8:45 am]
BILLING CODE 4510–23–P

LIBRARY OF CONGRESS
Copyright Office
[Docket No. 2014–03]

Music Licensing Study
U.S. Copyright Office, Library
of Congress.
ACTION: Notice of extension of comment
period.
AGENCY:

please contact the Office at 202–707–
8350 for special instructions.
FOR FURTHER INFORMATION CONTACT:
Jacqueline C. Charlesworth, General
Counsel and Associate Register of
Copyrights, by email at jcharlesworth@
loc.gov or by telephone at 202–707–
8350; or Sarang V. Damle, Special
Advisor to the General Counsel, by
email at sdam@loc.gov or by telephone
at 202–707–8350.
SUPPLEMENTARY INFORMATION:
I. Background
The U.S. Copyright Office is
conducting a study to assess the
effectiveness of current methods for
licensing sound recordings and musical
works. The Office received written
comments responding to an initial
Notice of Inquiry, and held three public
roundtables in Nashville, Los Angeles
and New York. See 78 FR 13739 (Mar.
17, 2014); 79 FR 25626 (May 5, 2014).
On July 23, 2014, the Office published
a second Notice of Inquiry, seeking
additional written comments on ten
subjects concerning the music licensing
environment. 79 FR 42833. To ensure
commenters have sufficient time to
address the topics set forth in the July
2014 Notice of Inquiry, the Office is
extending the time for filing written
comments from August 22, 2014 to
September 12, 2014.

44871

requires submitters to complete a form
specifying name and organization, as
applicable, and to upload comments as
an attachment via a browser button. To
meet accessibility standards,
commenting parties must upload
comments in a single file not to exceed
six megabytes (‘‘MB’’) in one of the
following formats: a Portable Document
File (‘‘PDF’’) format that contains
searchable, accessible text (not an
image); Microsoft Word; WordPerfect;
Rich Text Format (‘‘RTF’’); or ASCII text
file format (not a scanned document).
The form and face of the comments
must include both the name of the
submitter and organization. The Office
will post all comments publicly on the
Office’s Web site exactly as they are
received, along with names and
organizations. If electronic submission
of comments is not feasible, please
contact the Office at 202–707–1027 for
special instructions.
FOR FURTHER INFORMATION CONTACT:

Maria Strong, Senior Counsel for Policy
and International Affairs, by telephone
at 202–707–1027 or by email at
mstrong@loc.gov, or Kevin Amer,
Counsel for Policy and International
Affairs, by telephone at 202–707–1027
or by email at kamer@loc.gov.
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3
the state of U.S. law recognizing and
Register of Copyrights.
7
1 [FR Doc. 2014–18096 Filed 7–31–14; 8:45 am]
DATES: Written comments are now
. due
o
protecting ‘‘making available’’ and
N
on or before September 12, 2014.
‘‘communication to the public’’ rights
All comments shall be
submitted electronically. A comment
page containing a comment form is
posted on the Office Web site at
http://www.copyright.gov/docs/
musiclicensingstudy. The Web site
interface requires commenting parties to
complete a form specifying their name
and organization, as applicable, and to
upload comments as an attachment via
a browser button. To meet accessibility
standards, commenting parties must
upload comments in a single file not to
exceed six megabytes (MB) in one of the
following formats: The Portable
Document File (PDF) format that
contains searchable, accessible text (not
an image); Microsoft Word;
WordPerfect; Rich Text Format (RTF); or
ASCII text file format (not a scanned
document). The form and face of the
comments must include both the name
of the submitter and organization. The
Office will post the comments publicly
on the Office’s Web site in the form that
they are received, along with associated
names and organizations. If electronic
submission of comments is not feasible,
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BILLING CODE 1410–30–P

LIBRARY OF CONGRESS
U.S. Copyright Office
[Docket No. 2014–02]

Extension of Comment Period; Study
on the Right of Making Available;
Request for Additional Comments
U.S. Copyright Office, Library
of Congress.
ACTION: Extension of comment period.
AGENCY:

The U.S. Copyright Office is
extending the deadline for public
comments that address topics listed in
the Office’s July 15, 2014 Request for
Additional Comments.
DATES: Comments are now due no later
than 5:00 p.m. EDT on September 15,
2014.
ADDRESSES: All comments should be
submitted electronically. To submit
comments, please visit http://
www.copyright.gov/docs/making_
available/. The Web site interface
SUMMARY:

PO 00000

Frm 00134

Fmt 4703

Sfmt 9990

for copyright holders.1 The Request
listed several questions for interested
members of the public to address in the
context of U.S. implementation of the
WIPO Copyright Treaty (WCT) and the
WIPO Performances and Phonograms
Treaty (WPPT) rights of ‘‘making
available’’ and ‘‘communication to the
public,’’ and also invited views on
specific issues raised during the public
roundtable held in Washington, DC on
May 5, 2014. To provide sufficient time
for commenters to respond, the Office is
extending the time for filing additional
comments from August 14, 2014 to
September 15, 2014.
Dated: July 28, 2014.
Karyn A. Temple Claggett,
Associate Register of Copyrights.
[FR Doc. 2014–18097 Filed 7–31–14; 8:45 am]
BILLING CODE 1410–30–P

1 Study on the Right of Making Available; Request
for Additional Comments, 79 FR 41309 (July 15,
2014).
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COMMENTING PARTIES
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Parties Who Submitted Comments in Response
to the February 25, 2014 Notice of Inquiry
1.

American Society of Composers, Authors and Publishers; Broadcast Music, Inc.;
Songwriters Guild of America; SESAC, Inc.; and National Music Publishers’
Association

2.

American Society of Media Photographers

3.

Association of American Publishers, Inc.

4.

Association of Learned & Professional Society Publishers

5.

Bridges, Andrew P.

6.

Computer & Communications Industry Association

7.

Copyright Alliance

10.

Inc.
,
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ro
19
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G
2
w
,
o
1
Corporation for National Research Initiatives
. Zill March 1
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V
in of America
Digital Public Library
ch
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7-3
1
.
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Entertainment
N Software Association

11.

Ginsburg, Jane C.

12.

International Association of Scientific, Technical & Medical Publishers

13.

Internet Commerce Coalition

14.

Library Copyright Alliance

15.

Lunney, Glynn S., Jr.

16.

Menell, Peter S.

17.

Motion Picture Association of America, Inc. and Recording Industry Association of
America, Inc.

8.
9.

1
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18.

Oppenheimer, David

19.

Pangasa, Maneesh

20.

Public Knowledge and Electronic Frontier Foundation

21.

Sanders, Rick G., Jr.

22.

Society of American Archivists

23.

Software & Information Industry Association

24.

Sydnor, Thomas D., II

25.

University of North Carolina at Chapel Hill University Libraries, Scholarly
Communications Office

26.

U.S. Chamber of Commerce, Global Intellectual Property Center
c.
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Parties Who Submmitted Reply Comments in Response
to the July 15, 2014 Request for Additional Comments
1.

American Association of Independent Music

2.

American Photographic Artists

3.

Barkman, Alex

4.

Bridges, Andrew P.

5.

Broadcast Music, Inc.; American Society of Composers, Authors and Publishers;
National Music Publishers’ Association; SESAC, Inc.; and Songwriters Guild of
America, Inc.

6.

BSA | The Software Alliance

7.

Cablevision Systems Corp.

8.
9.
10.

Inc.
,
p
u
ro
19
0
Campbell, John
G
2
w
,
o
1
. Zill March 1
v
.
c
Computer & Communications
on
T, InIndustry
dAssociation
H
e
V
v
i
n
h
i
arc
ited
7
c
8
5
Copyright Alliance
5
17-3
.
o
N

11.

Devorah, Carrie

12.

DISH Network Corporation

13.

Ginsburg, Jane C.

14.

Internet Association

15.

Internet Commerce Coalition

16.

Motion Picture Association of America, Inc. and Recording Industry Association of
America, Inc.

17.

Music Managers’ Forum and Featured Artists’ Coalition

18.

PACA, Digital Media Licensing Association, Inc.; National Press Photographers
Association; American Society of Media Photographers; and Graphic Artists Guild
3
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19.

Pala

20.

Pangasa, Maneesh

21.

Public Knowledge and Electronic Frontier Foundation

22.

Sanders, Rick G., Jr.

23.

Society of Composers & Lyricists

24.

Software & Information Industry Association

25.

Sydnor, Thomas D., II

26.

U.S. Chamber of Commerce, Global Intellectual Property Center

27.

Wade, Brandon
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AGENDA FOR PUBLIC ROUNDTABLE
HELD ON MAY 5, 2014

Inc.
,
p
u
ro
19
0
G
2
w
,
o
1
. Zill March 1
v
.
c
T, In ived on
H
V
in
ch
cited 5587 ar
17-3
.
o
N

U.S. COPYRIGHT OFFICE

(151 of 1356)
Case: 17-35587, 03/15/2019, ID: 11228746, DktEntry: 88-2, Page 105 of 1306

Public Roundtable on the
Right of Making Available
MO N DAY, M AY 5, 2 0 1 4
Hosted by the U. S. Copyright Ofﬁce
Rayburn House Ofﬁce Building, Room 2226, Washington, DC 20515

INTRODUCTION
9:00 am

Opening Remarks by the U.S. Copyright Office

SESSION 1

Existing Exclusive Rights under Title 17 (Part One)

9:10 am – 10:45 am

Inc.
,
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c
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iv Inc.
John C. Beiter
hSESAC,
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t
i
cAndrew
P.3Bridges
Attorney
5587
7
1
.
o
N George M. Borkowski
Senior Vice President, Litigation and Legal Affairs, Recording Industry
This session will explore how the exclusive rights in Title 17 cover the making available and
communication to the public rights in the context of digital on-demand transmissions such as
peer-to-peer networks, streaming services, and music downloads, as well as more broadly in the
digital environment. This session will also address evidentiary issues in infringement actions.

Association of America

10:45 am – 11:00 am

Eugene DeAnna

Library of Congress

Professor Jane Ginsburg

Columbia University School of Law

Terry Hart

Director of Legal Policy, Copyright Alliance

Professor Glynn Lunney

Tulane University School of Law

Professor Peter Menell

University of California – Berkeley School of Law

Sam Mosenkis

Vice President, Legal Affairs, American Society of Composers, Authors
and Publishers

Matthew Schruers

Vice President of Law & Policy, Computer & Communications Industry
Association

Nancy Wolff

PACA: Digital Media Licensing Association

Break
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Public Roundtable on the Right of Making Available
MO N DAY, M AY 5, 2 0 1 4
Hosted by the U. S. Copyright Ofﬁce
Rayburn House Ofﬁce Building, Room 2226, Washington, DC 20515

SESSION 2
11:00 am – 12:30 pm

Existing Exclusive Rights under Title 17 (Part Two)
Like Session 1, this session will explore how the exclusive rights in Title 17 cover the making available
and communication to the public rights in the context of digital on-demand transmissions such
as peer-to-peer networks, streaming services, and music downloads, as well as more broadly in the
digital environment. This session will also address evidentiary issues in infringement actions.
Jonathan Band

Counsel, Library Copyright Alliance

Joseph J. DiMona

Vice President, Legal Affairs, Broadcast Music, Inc.

Jim Halpert

Internet Commerce Coalition

Lawrence Husick

Delaware County IP Roundtable

Lee Knife

Executive Director, Digital Media Association

Keith Kupferschmid

General Counsel and Senior Vice President, Intellectual Property,
Software & Information Industry Association

Ben Sheffner

Vice President, Legal Affairs, Motion Picture Association of America, Inc.

Steven Tepp

Global Intellectual Property Center, U.S. Chamber of Commerce
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12:30 pm – 1:45 pm

Lunch Break
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Public Roundtable on the Right of Making Available
MO N DAY, M AY 5, 2 0 1 4
Hosted by the U. S. Copyright Ofﬁce
Rayburn House Ofﬁce Building, Room 2226, Washington, DC 20515

SESSION 3
1:45 pm – 3:15 pm

Benefits of Clarification/Possible Changes to U.S. Law
This session will explore the feasibility and necessity of amending U.S. law to strengthen or
clarify U.S. law in this area.
Allan Adler

General Counsel, Association of American Publishers

Sandra Aistars

Chief Executive Ofﬁcer, Copyright Alliance

Jonathan Band

Counsel, Library Copyright Alliance

Gregory A. Barnes

General Counsel, Digital Media Association

John C. Beiter

SESAC, Inc.

Andrew P. Bridges

Attorney

Mitch Glazier

Senior Executive Vice President, Recording Industry Association of
America

Laura Moy

Staff Attorney, Public Knowledge

Nancy Wolff

PACA: Digital Media Licensing Association
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Public Roundtable on the Right of Making Available
MO N DAY, M AY 5, 2 0 1 4
Hosted by the U. S. Copyright Ofﬁce
Rayburn House Ofﬁce Building, Room 2226, Washington, DC 20515

SESSION 4
3:15 pm – 4:15 pm

Foreign Implementation and Interpretation of the WIPO
Internet Treaties
This session will explore how foreign laws have interpreted and implemented the relevant
provisions of the WIPO Internet Treaties.
Soﬁa Castillo

Legal Fellow, Copyright Alliance

Joseph J. DiMona

Vice President, Legal Affairs, Broadcast Music, Inc.

Christian Genetski

Senior Vice President & General Counsel, Entertainment Software
Association

Professor Jane Ginsburg

Columbia University School of Law

Inc.
,
p
u
ro
19
0
G
2
w
,
o
Matthew Schruers
Vice President
& Policy,
h 11Computer & Communications Industry
. Zill ofMLaw
c
r
v
a
.
c
T, In Association
d on
H
e
V
v
i
n
h
i
Steven Tepp
c Global Intellectual Property Center, U.S. Chamber of Commerce
cited 5587 ar
17-3
.
o
N
Session 5
4:15 pm – 5:00 pm

Professor Glynn Lunney

Tulane University School of Law

Jay Rosenthal

General Counsel, National Music Publishers’ Association

Audience Participation
This session will allow the audience to add ﬁnal comments and views on the issues discussed
during the day. Audience members will be able to sign-up throughout the day. Statements will
be limited to 2 minutes in order to accommodate a maximum number of participants. Session
participants will also be able to sign-up after the public audience members, time permitting.
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APPENDIX E

SURVEY OF FOREIGN LAWS REGARDING
STATUTORY APPROACHES TO THE RIGHT OF
MAKING AVAILABLE
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Survey of Foreign Laws Regarding
Statutory Approaches to the
Right of Making Available
ȱ
Thisȱchartȱidentifiesȱtheȱstatutoryȱstructureȱofȱcountries’ȱimplementationȱofȱArticleȱ8ȱofȱ
theȱWCT.ȱȱInȱorderȱtoȱconductȱthisȱsurvey,ȱtheȱOfficeȱdevelopedȱaȱstructureȱthatȱ
groupedȱtheȱmannerȱofȱimplementationȱofȱtheȱrightȱofȱmakingȱavailableȱintoȱthreeȱ
categories.1ȱȱȱȱ
ȱ
(1) InternetȱTreatiesȱLanguageȱ

ImplementationModel

Underȱthisȱapproach,ȱ
implementingȱlegislationȱadoptedȱaȱ • InternetTreatiesLanguage • AlternativeLanguage
makingȱavailableȱrightȱusingȱ
• StatutorySilence
languageȱthatȱtracksȱthatȱofȱWCTȱ
Articleȱ8,ȱeitherȱidenticallyȱorȱwithȱ
Inc.
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,
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(2) AlternativeȱLanguageȱ

Underȱthisȱapproach,ȱaȱnew,ȱexplicitȱmakingȱavailableȱrightȱwasȱadopted,ȱbutȱtheȱ
statutoryȱtextȱdoesȱnotȱdirectlyȱtrackȱtheȱlanguageȱfromȱtheȱWIPOȱInternetȱTreaties.ȱȱ


ȱTheȱnationalȱlawsȱreviewedȱareȱidentifiedȱinȱtheȱlastȱcolumnȱofȱtheȱchart.ȱȱInȱsomeȱcases,ȱofficialȱEnglishȱtranslationsȱ
ofȱforeignȱlawsȱwereȱnotȱavailableȱandȱinformalȱtranslationsȱwereȱusedȱtoȱevaluateȱtheȱstatutoryȱprovisionsȱatȱissueȱ
andȱplaceȱthemȱinȱtheȱappropriateȱcategory.ȱȱFurthermore,ȱthisȱchartȱrepresentsȱaȱsnapshotȱinȱtime;ȱcopyrightȱlawȱ
reformȱwasȱunderȱconsiderationȱinȱseveralȱcountriesȱatȱtheȱtimeȱthisȱReportȱwasȱissuedȱinȱFebruaryȱ2016,ȱandȱ
proposedȱlegislationȱisȱnotȱreflectedȱinȱthisȱchart.ȱ

1

ȱForȱinclusionȱinȱthisȱcategory,ȱtheȱforeignȱstatuteȱcontainsȱtheȱWCTȱphraseȱ(orȱsomeȱcloseȱvariationȱthereof):ȱ
“includingȱtheȱmakingȱavailableȱtoȱtheȱpublicȱofȱtheirȱworksȱinȱsuchȱaȱwayȱthatȱmembersȱofȱtheȱpublicȱmayȱaccessȱ
theseȱworksȱfromȱaȱplaceȱandȱatȱaȱtimeȱindividuallyȱchosenȱbyȱthem.”ȱȱInȱaȱfewȱinstances,ȱaȱEuropeanȱcountyȱhadȱaȱ
lawȱwhereȱtheȱcommunicationȬtoȬtheȬpublicȱrightȱisȱpartȱof,ȱorȱaȱsubsetȱof,ȱaȱlargerȱmakingȱavailableȱright.ȱȱInȱthatȱ
case,ȱtheseȱcountriesȱ(specificallyȱDenmark,ȱFinland,ȱIreland,ȱandȱSweden)ȱhaveȱbeenȱcategorizedȱasȱInternetȱTreatiesȱ
Model/PartȱofȱtheȱCTTPȱRightȱbecauseȱtheȱrightȱofȱmakingȱavailable,ȱasȱexpressedȱstatutorilyȱthere,ȱappearsȱtoȱbeȱ
intertwinedȱwithȱtheȱcommunicationȬtoȬtheȬpublicȱright.ȱ

2

1
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TheȱnewȱrightȱmayȱbeȱincludedȱasȱpartȱofȱaȱbroadȱcommunicationȬtoȬtheȬpublicȱrightȱ
orȱitȱmayȱbeȱaȱstandaloneȱright.3ȱȱ
ȱ
(3) StatutoryȱSilenceȱ
ThisȱapproachȱcoversȱtheȱactȱofȱmakingȱavailableȱthroughȱaȱpreȬexistingȱrightȱorȱ
rights,ȱwithoutȱadoptingȱaȱspecificȱreferenceȱtoȱlanguageȱreflectingȱtheȱmakingȱ
availableȱright.ȱȱȱ
ȱ
Thisȱapproachȱincludesȱthoseȱcountriesȱwhoseȱstatutesȱmayȱbeȱsilentȱbutȱthereȱisȱcaseȱ
lawȱthatȱcoversȱtheȱmakingȱavailableȱright.ȱȱȱȱȱ
ȱ
AlsoȱincludedȱinȱthisȱcategoryȱareȱlawsȱthatȱmayȱbeȱselfȬexecutingȱ(henceȱthereȱisȱnoȱ
reasonȱtoȱchangeȱstatutoryȱlanguage)ȱasȱpartȱofȱcountries’ȱWCTȱaccession/ratification.ȱȱ
ȱ
Finally,ȱthisȱcategoryȱalsoȱmayȱincludeȱnationalȱlawsȱthatȱthatȱhaveȱnotȱyetȱbeenȱ
amendedȱtoȱreflectȱWCTȱlanguage.ȱȱ
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ȱInȱsomeȱAlternativeȱLanguageȱModelȱcountries,ȱtheȱstatutoryȱlanguageȱappearsȱtoȱcloselyȱtrackȱtheȱWCTȱlanguageȱ
butȱincludesȱadditionalȱwordsȱorȱphrasesȱsuchȱasȱ“telecommunication”ȱorȱ“informationȱnetwork”ȱthatȱmayȱreflectȱ
influencesȱfromȱotherȱlegalȱandȱregulatoryȱschemesȱofȱthatȱcountry.ȱȱInȱotherȱAlternativeȱLanguageȱModelȱcountries,ȱ
theȱlanguageȱusedȱtoȱprovideȱforȱanȱexplicitȱcommunicationȬtoȬtheȬpublicȱorȱmakingȱavailableȱrightȱdeviatesȱmoreȱ
significantlyȱfromȱtheȱWIPOȱInternetȱTreatiesȱlanguage.ȱ
3

2
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SURVEY CHART
(WCT = 94 members as of April 12, 2016)
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Albaniaȱ

ȱ
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ȱ
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RelatedȱtoȱIt,ȱLawȱNo.ȱ9380ȱ
ofȱ2005,ȱArticleȱ13.ȱ
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CopyrightȱandȱRelatedȱ
ȱ

ȱ

ȱȱ

Algeriaȱ

ȱ

ȱ

ȱ

ȱ

ȱ

ȱ

ȱ

Australiaȱ

ȱ

ȱ

ȱ

Austriaȱ

Azerbaijanȱ

3


ȱ

Reference(s)
in National Law

Rights,ȱLawȱNo.ȱ3RȬ142ȱofȱ
2013,ȱArticlesȱ13ȱandȱ19.ȱ

ȱ

CopyrightȱAct,ȱLawȱNo.ȱ63ȱ
ofȱ1968,ȱasȱamendedȱbyȱȱ
ActȱNo.ȱ80ȱofȱ2015,ȱArticlesȱ
10ȱandȱ31.ȱ

ȱ

CopyrightȱAct,ȱLawȱNo.ȱ
111/1936ȱofȱ1936,ȱasȱ
amendedȱbyȱLawȱNo.ȱ
58/2010ȱofȱ2010,ȱArticleȱ18a.ȱ

ȱ

CopyrightȱandȱRelatedȱ
Rightsȱofȱ1996,ȱasȱamendedȱ
byȱLawȱNo.ȱ636ȬIVQDȱofȱ
2013,ȱArticlesȱ4ȱandȱ15.ȱ
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Bahrainȱ

ȱ

ȱ

ȱ

ȱ

ProtectionȱofȱCopyrightȱȱ
andȱNeighboringȱRights,ȱ
LawȱNo.ȱ22ȱofȱ2006,ȱArticlesȱ
1ȱandȱ6.ȱ

ȱ

ȱ

Belarusȱ

ȱ

ȱ

CopyrightȱandȱRelatedȱ
Rights,ȱLawȱNo.ȱ262Ȭ3ȱofȱ
2011,ȱArticlesȱ4ȱandȱ16.ȱ

ȱ

ȱ

ȱ

ȱ

ȱ

ȱ

CopyrightȱandȱNeighboringȱ
Rightsȱofȱ1994,ȱasȱamendedȱ
byȱLawȱofȱAprilȱ3,ȱ1995,ȱ
Articleȱ1.ȱ
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Bulgariaȱ

ȱ

ȱ

Herzegovinaȱ

Botswanaȱ

ȱ

BurkinaȱFasoȱ

ȱ

Belgiumȱ

ȱ

ȱ

ȱ

ȱ

ȱ

4


Reference(s)
in National Law

RightsȱLaw,ȱ2010,ȱArticleȱ24.ȱ

ȱ

CopyrightȱandȱNeighboringȱ
RightsȱAct,ȱActȱNo.ȱ8ȱofȱ
2000,ȱasȱamendedȱbyȱAct.ȱ
No.ȱ6ȱofȱ2006,ȱArticlesȱ2,ȱ7,ȱ
24,ȱandȱ25.ȱ

ȱ

CopyrightȱandȱRelatedȱ
Rights,ȱLawȱNo.ȱ56/29ȱofȱ
1993,ȱasȱamendedȱbyȱLawȱ
No.ȱ25/25ȱofȱ2011,ȱArticleȱ18.ȱ

ȱ

ProtectionȱofȱLiteraryȱandȱ
ArtisticȱProperty,ȱLawȱ
No.ȱ032Ȭ99/ANȱofȱ1999,ȱ
Articlesȱ16,ȱ72,ȱandȱ76ȱandȱ
theȱGlossary.ȱ
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ȱ

ȱ

ȱ

ȱ

ȱ

ȱ

ȱ

Alternative
Language
Model

Standalone
Right
Apart from
CTTP

ȱ

ȱ

Part of the
CTTP
Right

Burundiȱ

ȱ

Statutory
Silence
Model

Standalone
Right Apart
from CTTP

ȱ

Canadaȱ

ȱ

CopyrightȱandȱRelatedȱ
Rights,ȱLawȱNo.ȱ1/021ȱofȱ
2005,ȱArticlesȱ1ȱandȱ24ȱ(WCTȱ
willȱenterȱintoȱforceȱonȱȱ
Apr.ȱ12,ȱ2016).ȱ

ȱ

CopyrightȱAct,ȱLawȱNo.ȱȱ
c.ȱCȬ42ȱofȱ1985,ȱasȱamendedȱ
byȱEconomicȱActionȱPlanȱ
2015ȱAct.ȱNo.ȱ1,ȱLawȱNo.ȱȱ
c.ȱ36ȱofȱ2015,ȱArticlesȱ2.2,ȱȱ
2.4,ȱandȱ3.ȱ

Inc.
,
p
u
ro
19
0
G
2
w
,
o
1
. Zill March 1 IntellectualȱPropertyȱLaw,ȱ
v
.
LawȱNo.ȱ17.336ȱofȱ1970,ȱasȱ
c
ȱ
ChileȱT, In
ȱ on
ȱ
d
amendedȱbyȱLawȱNo.ȱ20750ȱ
in VH archive
d
ofȱ2014,ȱArticlesȱ5ȱandȱ18.ȱ
e
t
ci
87
5
5
3
CopyrightȱLaw,ȱPresidentialȱ
17No.
ȱ

ȱ

CostaȱRicaȱ

ȱ

ȱ

ȱ

ȱ

ȱ

Chinaȱ

ȱ

ȱ

Croatiaȱ

5


Reference(s)
in National Law

ȱ

OrderȱNo.ȱ31ȱofȱ1990,ȱasȱ
amendedȱbyȱPresidentialȱ
orderȱNo.ȱ26ȱofȱ2010,ȱ
Articleȱ10.ȱ

Colombiaȱ

CopyrightȱLaw,ȱLawȱNo.ȱ23ȱ
1982,ȱasȱamendedȱbyȱLawȱ
No.ȱ1450ȱofȱ2011,ȱArticlesȱ3,ȱ
8,ȱandȱ12.ȱ

ȱ

Copyrightȱandȱ
NeighboringȱRights,ȱȱ
Lawȱno.ȱ6683ȱofȱ1982,ȱasȱ
amendedȱbyȱLawȱNo.ȱ8834ȱ
ofȱ2010,ȱArticleȱ16.ȱ

ȱ

CopyrightȱandȱRelatedȱ
RightsȱAct,ȱLawȱNo.ȱ
167/2003ȱofȱ2003,ȱasȱ
amendedȱbyȱLawȱNo.ȱ
127/2014ȱofȱ2014,ȱArticleȱ21.ȱ
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Cyprusȱ

Czechȱ
Republicȱ

Denmarkȱ

Dominicanȱ
Republicȱ

ȱ

Alternative
Language
Model

Standalone
Right
Apart from
CTTP

ȱ

ȱ

Part of the
CTTP
Right

ȱ

ȱ

Statutory
Silence
Model

Standalone
Right Apart
from CTTP

ȱ

ȱ

Reference(s)
in National Law

ȱ

CopyrightȱLawȱNo.ȱ59ȱofȱ
1976,ȱasȱamendedȱbyȱLawȱ
No.ȱ181(1)/2007ȱofȱ2007,ȱ
Articleȱ7.ȱ

ȱ

CopyrightȱandȱRightsȱ
RelatedȱtoȱCopyright,ȱȱ
LawȱȱNo.ȱ121/2000ȱofȱ2000,ȱ
asȱamendedȱbyȱActȱNo.ȱ
168/2008ȱofȱ2008,ȱArticleȱ18.ȱ

c.
InCopyrightȱAct,ȱConsolidateȱ
,
p
u
Act.ȱNo.ȱ1144ȱofȱ2014,ȱ
ro
19
0
G
2
w
,
o
1
. Zill March 1 Articleȱ2.ȱ
v
.
c
CopyrightȱLaw,ȱLawȱNo.ȱȱ
T, In ived on
H
V
65Ȭ00ȱofȱ2000,ȱasȱamendedȱ
ȱ ited in
ȱ
ȱ
arch ȱ
7
byȱLawȱNo.ȱ2Ȭ07ȱofȱ2006,ȱ
c
8
55
3
7
Articlesȱ16ȱandȱ19.ȱȱ
1
No.
ȱ

ȱ

ȱ

Ecuadorȱ

ȱ

ȱ

ȱ

ȱ

IntellectualȱPropertyȱLaw,ȱ
LawȱNo.ȱ2006Ȭ13ȱofȱ2006,ȱ
Articlesȱ19,ȱ20,ȱandȱ22.ȱ

ȱ

ȱ

ElȱSalvadorȱ

ȱ

ȱ

PromotionȱofȱandȱProtectionȱ
ofȱIntellectualȱProperty,ȱ
DecreeȱNo.ȱ604ȱofȱ1993,ȱasȱ
amendedȱbyȱDecreeȱNo.ȱ870ȱ
ofȱ2009,ȱArticlesȱ7ȱandȱ9.ȱ

ȱ

ȱ

Estoniaȱ

ȱ

ȱ

CopyrightȱActȱofȱ1992,ȱasȱ
amendedȱinȱ2014,ȱArticlesȱȱ
10ȱandȱ13.ȱ

Europeanȱ
Unionȱ

ȱ

ȱ

ȱ

ȱ

EUȱDirectiveȱ2001/29/EC,ȱ
Articleȱ3.1.ȱ

Finlandȱ

ȱ

ȱ

ȱ

ȱ

CopyrightȱAct,ȱActȱNo.ȱ
404/1961ȱofȱ1961,ȱasȱ
amendedȱinȱ2013,ȱSectionȱ2.ȱ

6
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ȱ

ȱ

Georgiaȱ

ȱ

ȱ

Greeceȱ

Guatemalaȱ

ȱ

Alternative
Language
Model

Standalone
Right
Apart from
CTTP

ȱ

ȱ

Part of the
CTTP
Right

ȱ

ȱ

Statutory
Silence
Model

Standalone
Right Apart
from CTTP

ȱ

ȱ

Franceȱ

IntellectualȱPropertyȱCode,ȱ
LawȱNo.ȱ92Ȭ597ȱofȱ1992,ȱȱ
asȱamendedȱbyȱLawȱNo.ȱȱ
2015Ȭ195ȱofȱ2015,ȱȱ
ArticleȱL122.ȱ

Gabonȱ

ProtectionȱforȱCopyrightȱ
andȱNeighboringȱRights,ȱ
LawȱNo.ȱ1/87ȱofȱ1987,ȱ
Articlesȱ28ȱandȱ29.ȱ

c.
InCopyrightȱandȱRelatedȱ
,
p
u
Rights,ȱLawȱNo.ȱ1585ȱofȱ
roȱ
19
0
G
ȱ
ȱ
ȱ
2
w
,
o
1
. Zill March 1 2005,ȱasȱamendedȱinȱ2010,ȱ
v
.
Articlesȱ4ȱandȱ18.ȱ
c
In
n
,
o
T
d
CopyrightȱActȱofȱ1965,ȱasȱ
in VH archive
d
e
t
7
Germanyȱ
ȱ
ȱ
ȱ
amendedȱinȱ2013,ȱArticlesȱȱ
ci
8
55
3
7
15ȱandȱ19.ȱ
1
No.
ȱ

ȱ

ȱ

ȱ

Ghanaȱ

ȱ

ȱ

ȱ

ȱ

ȱ

ȱ

ȱ

7


Reference(s)
in National Law

ȱ

CopyrightȱAct,ȱLawȱNo.ȱ690ȱ
ofȱ2005,ȱasȱamendedȱbyȱȱ
LawȱNo.ȱ788ȱofȱ2009,ȱ
Articlesȱ5,ȱ28,ȱandȱ76.ȱ

ȱ

Copyright,ȱRelatedȱRightsȱ
andȱCulturalȱMatters,ȱȱ
LawȱNo.ȱ2121/1993ȱofȱ1993,ȱ
asȱamendedȱbyȱLawȱNo.ȱ
4281/2014ȱofȱ2014,ȱArticleȱ3.ȱ

ȱ

CopyrightȱandȱRelatedȱ
Rights,ȱDecreeȱNo.ȱ33Ȭ98ȱofȱ
1998,ȱasȱamendedȱbyȱȱ
DecreeȱNo.ȱ56Ȭ2000ȱofȱ2000,ȱ
Articlesȱ4ȱandȱ21.ȱ

Guineaȱ

ProvisionsȱRelatingȱtoȱ
CopyrightȱandȱNeighboringȱ
Rights,ȱActȱNo.ȱ043/APN/CPȱ
ofȱ1980,ȱArticleȱ3.ȱ

(163 of 1356)
Case: 17-35587, 03/15/2019, ID: 11228746, DktEntry: 88-2, Page 117 of 1306
U.S. Copyright Officeȱ



The Making Available Right in the United States

Internet
Treaties
Model

Part of the
CTTP Right

Alternative
Language
Model

Standalone
Right
Apart from
CTTP

Part of the
CTTP
Right

Statutory
Silence
Model

Standalone
Right Apart
from CTTP

Reference(s)
in National Law

Hondurasȱ

ȱ

ȱ

ȱ

ȱ

CopyrightȱandȱRelatedȱ
Rights,ȱLawȱNo.ȱ4Ȭ99ȬEȱofȱ
1999,ȱasȱamendedȱbyȱ
Directiveȱ16Ȭ2006ȱofȱ2006,ȱ
Articlesȱ9ȱandȱ39.ȱ

ȱ

ȱ

Hungaryȱ

ȱ

ȱ

CopyrightȱAct,ȱActȱLXXVIȱofȱ
1999,ȱasȱamendedȱbyȱActȱ
CXXIXȱofȱ2015,ȱArticleȱ26.ȱ

ȱ

Irelandȱȱ

Italyȱ

ȱ

ȱ

Jordanȱ

Indonesiaȱ

ȱ

ȱ

1941,ȱasȱamendedȱbyȱDecreeȱ
No.ȱ68ȱofȱ2003,ȱArticleȱ16.ȱ

Jamaicaȱ

ȱ

ȱ

ȱ

Japanȱ

ȱ

ȱ

ȱ

ȱ

8


CopyrightȱAct,ȱLawȱNo.ȱ28ȱ
ofȱ2014,ȱArticlesȱ1ȱandȱ9.ȱ

Inc.
,
p
u
ro
19
CopyrightȱandȱRelatedȱ
0
G
2
w
,
o
1
. ȱ Zill Marcȱ h 1 RightsȱAct,ȱLawȱNo.ȱ28ȱofȱ
v
ȱ
ȱ
.
c
2000,ȱasȱamendedȱbyȱS.I.ȱȱ
T, In ived on
H
V
No.ȱ39ȱofȱ2007,ȱArticleȱ40.ȱ
in
ch
cited 5587 ar
CopyrightȱandȱNeighboringȱ
3
7
1
RightsȱAct,ȱLawȱNo.ȱ22ȱofȱ
Nȱ o.
ȱ
ȱ
ȱ
ȱ

ȱ

TheȱCopyrightȱAct,ȱActȱ5ȱofȱ
1993,ȱasȱamendedȱbyȱActȱ
No.ȱ13ȱofȱ2015,ȱSectionȱ9(f).ȱ

ȱ

CopyrightȱLaw,ȱLawȱNo.ȱ48ȱ
ofȱ1970,ȱasȱamendedȱbyȱȱ
LawȱNo.ȱ35ȱofȱ2014,ȱArticlesȱ
2ȱandȱ23.ȱ

ȱ

CopyrightȱProtectionȱLaw,ȱ
LawȱNo.ȱ22ȱofȱ1992,ȱasȱ
amendedȱbyȱLawȱNo.ȱ23ȱofȱ
2014,ȱArticleȱ9.ȱ
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ȱ

Kazakhstanȱ

ȱ

Kyrgyzȱ
Republicȱ

ȱ

Latviaȱ

ȱ

Lithuaniaȱ

Part of the
CTTP
Right

ȱ

ȱ

Statutory
Silence
Model

Standalone
Right Apart
from CTTP

ȱ

ȱ

Reference(s)
in National Law

ȱ

CopyrightȱandȱRelatedȱ
Rights,ȱLawȱNo.ȱ6ȱofȱȱ1996,ȱȱȱ
asȱamendedȱbyȱAnnexȱ3ȱtoȱ
OrderȱNumberȱ250ȱofȱ2015,ȱ
Articlesȱ2ȱandȱ16.ȱ

ȱ

Copyrightȱandȱrelatedȱ
rights,ȱLawȱNo.ȱ120ȱofȱ1999,ȱ
asȱamendedȱbyȱLawȱNo.ȱ14ȱ
ofȱ2014,ȱArticleȱ16.ȱ

c.
InCopyrightȱLawȱofȱ2000,ȱasȱ
,
p
u
amendedȱinȱ2014,ȱSectionsȱȱ
ro
19
0
G
2
w
,
o
1
. Zill March 1 1ȱandȱ15.ȱ
v
.
c
CopyrightȱandȱNeighboringȱ
T, In ived on
H
V
Rights,ȱLawȱNo.ȱ160ȱofȱ1999,ȱ
h
ȱ ited in
ȱ
ȱ
arcLiechtensteinȱ
7
asȱamendedȱbyȱLawȱNo.ȱ167ȱ
c
8
355
7
ofȱ2014,ȱArticleȱ10.ȱ
1
No.
ȱ

ȱ

ȱ

ȱ

ȱ

ȱ

ȱ

CopyrightȱandȱRelatedȱ
Rights,ȱLawȱNo.ȱVIIIȬ1185ȱȱ
ofȱ1999,ȱasȱamendedȱbyȱLawȱ
No.ȱXIȬ656ȱofȱ2010,ȱArticlesȱȱ
2ȱandȱ15.ȱ

Luxembourgȱ

ȱ

ȱ

ȱ

ȱ

Copyright,ȱNeighboringȱ
RightsȱandȱDatabases,ȱLawȱ
No.ȱ50ȱofȱ2001,ȱasȱamendedȱ
byȱLawȱNo.ȱ61ȱofȱ2004,ȱ
Articlesȱ3ȱandȱ4.ȱ

ȱ

ȱ

Madagascarȱ

ȱ

ȱ

LiteraryȱandȱArtisticȱ
Property,ȱLawȱNo.ȱ97Ȭ036ȱofȱ
1995,ȱArticlesȱ32Ȭ34ȱandȱ39.ȱ

ȱ

CopyrightȱAct,ȱActȱ332ȱofȱ
1987,ȱasȱamendedȱbyȱ
ActȱA1420ȱofȱ2012,ȱArticlesȱȱ
3ȱandȱ13.ȱ

Malaysiaȱ

ȱ

ȱ

ȱ

9


(165 of 1356)
Case: 17-35587, 03/15/2019, ID: 11228746, DktEntry: 88-2, Page 119 of 1306
U.S. Copyright Officeȱ



The Making Available Right in the United States

Internet
Treaties
Model

Alternative
Language
Model

Statutory
Silence
Model

Part of the
CTTP Right

Standalone
Right
Apart from
CTTP

Part of the
CTTP
Right

Standalone
Right Apart
from CTTP

ȱ

ȱ

Maliȱ

ȱ

ȱ

LiteraryȱandȱArtisticȱ
Property,ȱLawȱNo.ȱ08Ȭ024ȱofȱ
2008,ȱArticlesȱ1ȱandȱ18.ȱ

Maltaȱ

ȱ

ȱ

ȱ

ȱ

CopyrightȱAct,ȱActȱXIIIȱofȱ
2000,ȱasȱamendedȱbyȱActȱ
VIIIȱofȱ2011,ȱArticlesȱ2ȱandȱ7.ȱ

ȱ

ȱ

ȱ

Mexicoȱ

ȱ

FederalȱLawȱonȱCopyright,ȱ
1996,ȱasȱamendedȱinȱ2014,ȱ
Articleȱ27.ȱ

ȱ

ȱ

ȱ

ȱ

Nicaraguaȱ

c.
InCopyrightȱandȱRelatedȱ
,
p
u
roȱ
19
ȱ
ȱ
Mongoliaȱ
Rights,ȱNo.ȱ7ȱofȱ2006,ȱ
0
G
2
w
,
o
1
. Zill March 1 Articlesȱ3ȱandȱ12.ȱ
v
.
c
T, In ived on
CopyrightȱandȱRelatedȱActs,ȱ
H
V
n
h
i
c
Montenegroȱ
ȱ
ȱ
ȱ
DecreeȱNo.ȱ01/933/2ȱofȱ2011,ȱ
r
d
a
7
cite
8
5
Articlesȱ20ȱandȱ31.ȱ
5
17-3
.
o
N
CopyrightȱandȱRelatedȱ
Rights,ȱLawȱNo.ȱ2Ȭ00ȱofȱ
2000,ȱasȱamendedȱbyȱLawȱ
No.ȱ34Ȭ05ȱofȱ2006,ȱArticlesȱȱ
1ȱandȱ10.ȱȱ

ȱ

Moroccoȱ

ȱ

ȱ

ȱ

ȱ

ȱ

Netherlandsȱ

CopyrightȱActȱofȱ1912,ȱasȱ
amendedȱinȱ2008,ȱArticleȱ12.ȱ

ȱ

CopyrightȱandȱNeighboringȱ
Rights,ȱLawȱNo.ȱ312ȱofȱ1999,ȱ
asȱamendedȱbyȱLawȱNo.ȱ577ȱ
ofȱ2006,ȱArticlesȱ2ȱandȱ23.ȱ

ȱ

ȱ

ȱ

Omanȱ

ȱ

ȱ

ȱ

ȱ

CopyrightȱandȱRelatedȱ
Rights,ȱDecreeȱNo.ȱ65/2008ȱ
ofȱ2008,ȱArticlesȱ1ȱandȱ6.ȱȱȱ

Panamaȱ

ȱ

ȱ

ȱ

ȱ

CopyrightȱandȱNeighboringȱ
Rights,ȱLawȱNo.ȱ64ȱofȱ2012,ȱ
Articleȱ55.ȱ

10


Reference(s)
in National Law
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ȱ

ȱ

Paraguayȱ

ȱ

ȱ

Philippinesȱ

ȱ

ȱ

ȱ

ȱ

Peruȱ

ȱ

Reference(s)
in National Law

ȱ

CopyrightȱandȱRelatedȱ
Rights,ȱLawȱNo.ȱ1328/98ȱofȱ
1998,ȱArticlesȱ2,ȱ25,ȱandȱ27.ȱ

ȱ

CopyrightȱLaw,ȱDecreeȱ
No.ȱ822ȱofȱ1996,ȱasȱamendedȱ
byȱLawȱNo.ȱ30276ȱofȱ2014,ȱ
Articlesȱ2,ȱ31,ȱ33,ȱandȱ34.ȱ

ȱ

IntellectualȱPropertyȱCode,ȱ
ActȱNo.ȱ8293ȱofȱ1997,ȱȱ
asȱamendedȱbyȱActȱNo.ȱ
10372ȱofȱ2013,ȱSectionsȱȱ
171ȱandȱ177.ȱ

ȱ

CopyrightȱandȱRelatedȱ
Rights,ȱLawȱNo.ȱ63/85ȱofȱ
1985,ȱasȱamendedȱbyȱLawȱ
No.ȱ16/2008ȱofȱ2008,ȱȱ
Articlesȱ67ȱandȱ68.ȱ

Qatarȱ

CopyrightȱandȱRelatedȱ
Rights,ȱLawȱNo.ȱ7ȱofȱ2002,ȱ
Articlesȱ1ȱandȱ7.ȱ

Inc.
,
p
u
ro
19
0
G
2
w
,
o
1
. Zill March 1
v
.
c
CopyrightȱandȱRelatedȱ
T, In ived on
H
V
Rights,ȱActȱNo.ȱ83ȱofȱ1994,ȱ
Polandȱited in
ȱ
ȱ
arch ȱ
7
asȱamendedȱinȱ2010,ȱȱ
c
8
55
3
7
Articleȱ50.ȱ
1
No.
ȱ

Portugalȱ

ȱ

ȱ

ȱ

ȱ

ȱ

ȱ

ȱ

Republicȱofȱ
Korea

ȱ

ȱ

ȱ

ȱ

CopyrightȱAct,ȱLawȱNo.ȱ
9625ȱofȱ2009,ȱasȱamendedȱbyȱ
ActȱNo.ȱ12137ȱofȱ2013,ȱ
Articlesȱ2ȱandȱ25.ȱȱ

ȱ

ȱ

ȱ

Republicȱofȱ
Moldovaȱ

ȱ

CopyrightȱandȱRelatedȱ
Rights,ȱLawȱNo.ȱ139ȱofȱ2010,ȱ
Articlesȱ3ȱandȱ11.ȱ

11
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Romaniaȱ

ȱ

ȱ

ȱ

ȱ

CopyrightȱandȱNeighboringȱ
Rights,ȱLawȱNo.ȱ8ȱofȱ1996,ȱasȱ
amendedȱbyȱLawȱNo.ȱ329ȱofȱ
2006,ȱArticlesȱ13ȱandȱ15.ȱ

ȱ

Russianȱ
Federationȱ

ȱ

ȱ

ȱ

CivilȱCodeȱofȱtheȱRussianȱ
Federation,ȱasȱamendedȱinȱ
2014,ȱArticleȱ1270.ȱ

ȱ

ȱ

Serbiaȱ

Singaporeȱ

ȱ

Sloveniaȱ

CopyrightȱAct,ȱLawȱNo.ȱ10ȱ
ofȱ1995,ȱasȱamendedȱbyȱȱ
LawȱNo.ȱ7ȱofȱ2000,ȱȱ
Sectionsȱ2ȱandȱ9.ȱ

Inc.
,
p
u
ro
19
0
G
2
w
,
o
1
. Zill March 1 CopyrightȱandȱRelatedȱ
v
.
c
ȱ
Senegalȱ , In
ȱ on
ȱ
Rights,ȱLawȱNo.ȱ2008Ȭ09ȱofȱ
T
d
H
e
V
v
2008,ȱArticlesȱ33ȱandȱ34.ȱ
in
chi
cited 5587 ar
CopyrightȱandȱRelatedȱ
3
7
1
Rights,ȱLawȱNo.ȱRSȱ104/2009ȱ
No.
ȱ

ȱ

ȱ

St.ȱLuciaȱ

ȱ

ȱ

ȱ

ȱ

ȱ

Slovakiaȱ

ȱ

ȱ

ȱ

ȱ

ȱ

ȱ

ȱ

12


Reference(s)
in National Law

ofȱ2009,ȱasȱamendedȱbyȱLawȱ
No.ȱ119/2012ȱofȱ2012,ȱ
Articlesȱ4ȱandȱ30.ȱ

ȱ

CopyrightȱActȱ(Chapterȱ63),ȱ
Actȱ2ȱofȱ1987,ȱasȱamendedȱ
byȱActȱ22ȱofȱ2014,ȱArticlesȱȱ
7ȱandȱ26.ȱ

ȱ

CopyrightȱandȱRelatedȱ
Rights,ȱActȱNo.ȱ618/2003ȱofȱ
2003,ȱasȱamendedȱbyȱActȱ
No.ȱ283/2014ȱofȱ2014,ȱȱ
Articlesȱ5ȱandȱ18.ȱ

ȱ

CopyrightȱandȱRelatedȱ
RightsȱAct,ȱLawȱNo.ȱRSȱ
21/95ȱofȱ1995,ȱasȱamendedȱ
byȱLawȱNo.ȱ15ȱofȱ2006,ȱ
Articlesȱ22ȱandȱ32a.ȱ
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INTRODUCTION TO THE THIRD EDITION OF THE
COMPENDIUM OF U.S. COPYRIGHT OFFICE PRACTICES
The Compendium of U.S. Copyright Office Practices, Third Edition (the “Compendium” or “Third
Edition”) is the administrative manual of the Register of Copyrights concerning Title 17 of the
United States Code and Chapter 37 of the Code of Federal Regulations. It provides instruction
to agency staff regarding their statutory duties and provides expert guidance to copyright applicants, practitioners, scholars, the courts, and members of the general public regarding institutional practices and related principles of law. See 37 C.F.R. § 201.2(b)(7).

Effective Date of the Third Edition

The Compendium, Third Edition was released and became effective on December 22, 2014.
The Compendium, Third Edition is a living, electronic document accessible on the official website
of the U.S. Copyright Office. The Office publishes regular revisions, as appropriate, to reflect
changes in the law and/or practices, which customers may access, download, or print. The most
recent update was released on September 29, 2017. The version posted on the Office’s website
at any given time should be consulted as the current official version. The Office maintains an
archive of all revisions so released, as well as prior versions.
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55manual is the “Compendium of U.S. Copyright Office Practices, Third Edition.”
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The full. title
of
1
o title may be abbreviated as the “Compendium.” The manual may be cited as follows:
Nfull
The
Full citation:
U.S. Copyright Office, Compendium of U.S. Copyright Office Practices § 101 (3d ed. 2017).
Short form citation:
Compendium (Third) § 101.1(A).

What the Compendium Covers

The Compendium documents and explains the many technical requirements, regulations, and
legal interpretations of the U.S. Copyright Office with a primary focus on the registration of
copyright claims, documentation of copyright ownership, and recordation of copyright documents, including assignments and licenses. It describes the wide range of services that the Office
provides for searching, accessing, and retrieving information located in its extensive collection of
copyright records and the associated fees for these services. The Compendium provides guidance
regarding the contents and scope of particular registrations and records. And it seeks to educate
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applicants about a number of common mistakes, such as providing incorrect, ambiguous, or
insufficient information, or making overbroad claims of authorship.
The Compendium does not cover every principle of copyright law or detail every aspect of the
Office’s administrative practices. The Office may, in exceptional circumstances, depart from its
normal practices to ensure an outcome that is most appropriate.

Standard of Deference for the Compendium

The Compendium does not override any existing statute or regulation. The policies and practices
set forth in the Compendium do not in themselves have the force and effect of law and are not
binding upon the Register of Copyrights or U.S. Copyright Office staff. However, the Compendium does explain the legal rationale and determinations of the U.S. Copyright Office, where
applicable, including circumstances where there is no controlling judicial authority.
The Supreme Court recognized that courts may consider the interpretations set forth in administrative manuals, policy statements, and similar materials “to the extent that those interpretations
have ‘the power to persuade.’” Christensen v. Harris County, 529 U.S. 576, 587 (2000) (internal
citations omitted). “The weight of [the agency’s] judgment in a particular case will depend upon
the thoroughness evident in its consideration, the validity of its reasoning, its consistency with
earlier and later pronouncements, and all those factors which give it power to persuade . . . .”
Skidmore v. Swift & Co., 323 U.S. 134, 140 (1944).

Inc.
,
p
u
ro
19
0
G
2
w
,
Courts have cited the Compendium in numerous
cases.
1 See, e.g., Olem Shoe Corp. v.
Zillo434, atcopyright
h 1(11th
. LEXIS
c
r
v
Washington Shoe Corp., 2015 U.S.
App.
*20-21
Cir. Jan 12, 2015) (finding that
a
.
c
MAct’s requirements
In of the Copyright
n
,
o
the Compendium’s construction
for disclaiming preexisting
T
d
VH “merits
ve
ideference”);
n
h
i
works during
registration
Alaska Stock, LLC v. Houghton Mifflin Harcourt
c
r
d
cite Co., 74755F.3d
87673,a684 (9th Cir. 2014) (finding the Compendium “persuasive” concernPublishing
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- requirements for databases); Metropolitan Regional Information Systems, Inc.
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o 17
v. N
American Home Realty Network, Inc., 888 F. Supp. 2d 691, 706-07 (D. Md. 2012) (deferring to
the Compendium concerning the registration requirements for collective works); Rogers v. Better
Business Bureau of Metropolitan Houston, Inc., 887 F. Supp. 2d 722, 732 (S.D. Tex. 2012) (“The
Copyright Office’s ‘policy statements, agency manuals, and enforcement guidelines’ do not carry
‘the force of law,’ but they are entitled to some deference given the ‘specialized experience and
broader investigations and information’ of the agency.”); McLaren v. Chico’s FAS, Inc., 2010 U.S.
Dist. LEXIS 120185, at **9-10 (S.D.N.Y. Nov. 9, 2010) (concluding that the Office’s interpretation
of the unit of publication regulation “is particularly compelling”).

Compendium Chapters

The Compendium’s chapter scheme addresses the following key areas:

• Background on U.S. Copyright Office and general copyright law (Chapter 100).
• Overview of the registration process (Chapter 200).
• What is copyrightable (Chapter 300).
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• Who may file an application for copyright registration, and distinguishing between applicants,
claimants, and correspondents (Chapter 400).

• What may be or is covered by a registration and legal concepts relating to the authorship and
ownership of joint works, works made for hire, derivative works, compilations, and collective
works (Chapter 500).

• How to complete an application, including general categories of works and standards for
examination (Chapter 600).

• Guidance regarding the copyrightability and registrability of literary works, works of the
performing arts, and visual art works (Chapters 700, 800, and 900).

• Guidance regarding the copyrightability and registrability of websites and website content
(Chapter 1000).

• When and how to register multiple works with one application, one filing fee, and one set of
deposit copies (Chapter 1100).

• When and how to register mask works and vessel designs (Chapters 1200 and 1300).
• Types of applications and filing fees (Chapter 1400).
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How to modify a registration record, such as correcting or amplifying the information in a
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certificate of registration, cancelling a copyright registration, or asserting an adverse claim
to copyright (Chapter 1800).

• Guidance on the meaning of publication and how to determine if a work is published
(Chapter 1900).

• Registering a foreign work (Chapter 2000).
• How to seek a renewal registration for works first published or registered before January 1, 1978
(Chapter 2100).

• Copyright notice and the works that are subject to the notice requirement (Chapter 2200).
• Recording documents related to copyright ownership, notices of termination, and other
documents that the Office records under Title 17 (Chapter 2300).

• Accessing and obtaining Office records and other Office services (Chapter 2400).
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First and Second Editions of the Compendium

The first edition of the Compendium (commonly referred to as “Compendium I”) governed
the Office’s general practices for registration, recordation, and other matters arising under the
Copyright Act of 1909. Largely an internal manual, it was directed to the Office’s examining
staff. Compendium I was made available to the public for the first time in 1967 and it was last
revised in 1973. See U.S. Copyright Office, Introduction to Compendium of U.S. Copyright Office
Practices (1st ed. 1973); Inspection and Copying of Records and Other Documents, 32 Fed. Reg.
9314 (June 30, 1967).
The second edition of the Compendium (commonly referred to as “Compendium II”) was also
designed for internal use. Compendium II reflects the Copyright Office’s general practices for
registration, recordation, and other matters arising under the Copyright Act of 1976, prior to the
adoption of the Third Edition. It was first published in 1984 and revised in part in 1988 and 1998.
In 1988 the Office added Chapter 600 (Registration Procedures) and Chapter 1900 (Records,
Indexes and Deposits). In 1995 the Office amended Chapter 600, § 606.04, which discussed
the procedure for requesting reconsideration of a refusal to register. In 1998 the Office revised
Chapter 1600 (Recordation of Transfers) and Chapter 1900 (Records, Indexes, and Deposits). See
generally Change in Procedure for Recording Certain Multiple Title Documents, 63 Fed. Reg.
23,475 (Apr. 29, 1998); Modification of Appeal Procedure, 60 Fed. Reg. 21,983 (May 4, 1995);
Compendium of Copyright Office Practices, 53 Fed. Reg. 20,392 (June 3, 1988); Compendium
of Copyright Office Practices, 49 Fed. Reg. 23,125 (June 4, 1984).
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Although the Copyright Act of 1909 was repealed effective January 1, 1978, Compendium II did
not supersede Compendium I. The preface to Compendium II expressly stated that Compendium
I continued “to apply to Copyright Office actions, in situations . . . where the provisions of the
Copyright Act of 1909, as amended, are dispositive.” U.S. Copyright Office, Preface to Compendium of U.S. Copyright Office Practices (2d ed. 1984). In other words, Compendium I remained
the governing administrative manual for all registrations, renewals, and recordations issued by
the Office prior to January 1, 1978. It also set forth the registration requirements for works published before January 1, 1978 where the applicant subsequently sought to register the work for
the original copyright term (i.e., the first twenty-eight years of the copyright), including issues
involving copyright notice and the manufacturing clause.
Compendiums I and II are available on the Office’s website. They are also available for inspection and copying in the Records, Research and Certification Section. See 37 C.F.R. § 201.2(b)(7).

Relationship Between the First, Second, and Third Editions of the Compendium

This version of the Third Edition governs registrations and recordations issued by the U.S.
Copyright Office on or after September 29, 2017. Registrations and recordations issued between
December 22, 2014 and September 29, 2017 are generally governed by the prior version of the
Third Edition, except in cases where that version has been superseded by an amendment to the
regulations, intervening case law, or previously announced changes in practice.
To the extent there is a conflict between the Third Edition and Compendiums I or II, the current
version shall control. That said, the Third Edition does not comprehensively cover all of the Office’s practices under the prior copyright law. To the extent that issues arise that are not addressed
by the Third Edition, Compendiums I and II remain in effect and continue to be the governing
administrative manuals for practices involving those issues.
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In particular, the Third Edition generally does not address practices under the Copyright Act
of 1909. Compendium I continues to be the controlling manual for registrations, renewals, and
recordations issued by the Office prior to January 1, 1978, and for the registration requirements
for works published before January 1, 1978 that were never registered for the original copyright
term. For ease of reference, however, Chapter 2100 of the Third Edition summarizes most of the
relevant practices from Compendium I concerning the registration and renewal of such works.
Similarly, the Third Edition does not address all practices involving provisions of the Copyright
Act of 1976 that have been amended or repealed since 1978. As a general rule, Compendium II
continues to be the relevant administrative manual for registrations, renewals, and recordations
issued by the Office between January 1, 1978 and December 22, 2014. In particular, Chapter 1200
of Compendium II continues to be the governing manual concerning the manufacturing clause,
although that Chapter only applies to works published before June 30, 1986, which is the date
that the manufacturing clause expired.

Using the Compendium

The U.S. Copyright Office makes the Compendium available in PDF format. The complete
manual may be accessed or downloaded in its entirety or on a chapter-by-chapter basis. Each
chapter can be accessed through the link set forth in the table of contents for the Compendium
as a whole. Additionally, the Compendium includes a glossary of terms that are commonly used
in registration and recordation practice. These terms are defined and linked throughout the
chapters. Certain frequently used phrases are defined for convenience.
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Basic Searching with Adobe Acrobat or Adobe Reader

The “find” feature in Adobe Acrobat or Adobe Reader allows users to search for specific words
or phrases within the entire Compendium or within specific chapters. To conduct a basic search,
follow these steps:
Step 1:

• Select “Edit” from the toolbar at the top of your screen, and then select “Find” from the

drop-down menu. In the alternative, you may press Ctrl+ F to activate the Find feature. A
box labeled “Find” will appear on your screen.

Step 2:

• Enter the word or phrase you would like to find in the box labeled Find. To search for specific

provisions of the Copyright Act, U.S. Copyright Office regulations, or the Compendium, enter
the section number you would like to find, such as “409(1)” or “202.1.”
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Step 3:

• Click the “previous” or “next” button. If the search term appears within the document it will

be highlighted on your screen. If the search term appears elsewhere within the same document you may find it by clicking the “previous” or “next” buttons again. If the search term
does not appear within the document the following message will appear: “Reader has finished
searching the document. No matches were found.” To close the Find feature, click the “x” that
appears in the upper right corner of that box.

Advanced Searching with Adobe Acrobat or Adobe Reader

Use the “advanced search” feature in Adobe Acrobat or Adobe Reader to identify all of the places
where a specific word or phrase appears within the Compendium or within specific chapters. To
conduct an advanced search, follow these steps:
Step 1:

• Save a copy of the entire Compendium or a specific chapter to your desktop.
Step 2:

.
• Open the document using Adobe Reader or Adobe Acrobat.
, Inc
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advanced
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Step
• Enter the word or phrase you would like to find in the box marked “What word or phrase

would you like to search for?” To search for specific provisions of the Copyright Act, U.S.
Copyright Office regulations, or the Compendium, enter the section number you would like
to find, such as “409(1)” or “202.1.”

Step 5:

• Click the “Search” button. If the search term appears within the document, it will appear in a

box labeled “Results,” along with a brief excerpt from each sentence where that term appears.
If the search term does not appear within the document the following message will appear:
“0 document(s) with 0 instance(s).” To conduct another search click the “New Search” button.
To close the advanced search feature, click the “x” that appears in the upper right corner of
the Search box.
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How to Provide Comments on the Compendium

The U.S. Copyright Office welcomes input on an ongoing basis regarding the Compendium.
Comments may be emailed to the Office by using the form posted on the Office’s website at
copyright.gov/comp3/comments.html. In particular, the Office appreciates feedback on the
readability, clarity, coverage, and usability of the Compendium. It also may consider well-developed observations regarding the Office’s practices themselves.
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U.S. COPYRIGHT OFFICE AND THE COPYRIGHT LAW
General Background
101

101.1

The U.S. Copyright Office

History of the U.S. Copyright Office

In May 1790, when Congress enacted the first federal copyright law, the U.S. Copyright Office did
not yet exist. Instead, authors and publishers recorded their claims with federal district courts
and submitted copies of their works (in those days, book, maps, and charts) in support of their
applications. These works, known as deposits, were stored in a variety of places, including in the
U.S. Department of State and the U.S. Department of the Interior. As of 1846, the Smithsonian Institution and the Library of Congress shared them. This meant that records of copyright
ownership were scattered among different government offices, and despite the federal scheme of
protection, there was neither a consolidated tracking system nor centralized plan for preserving
or using deposited works.
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performance right to musical compositions and provided corresponding criminal penalties and
injunctive relief, and amendments establishing reciprocity with foreign governments. Moreover,
the volume of copyright-related work required greater focus and segregation from general Library functions. See Condition of the Library of Congress: Hearings Before the Joint Committee on
the Library, 54th Cong. (1897) (statement of Ainsworth Spofford) (“The fruit of [the Copyright
Act] has been to enormously enrich the Library of Congress. On the other hand, it has at the
same time enormously increased the difficulties of administration in such miserably narrow
quarters.”), reprinted in S. Rep. No. 54-1573, at 28 (1897).
In 1897, Congress established and funded the U.S. Copyright Office as a separate department
within the Library and created the position of Register of Copyrights to head it. Since that act,
the Register has been appointed by, and works under the general direction of, the Librarian of
Congress. This appointment authority, however, required that the Librarian thereafter be appointed with the advice and consent of the Senate. Thus, at the dawn of the twentieth century,
Congress had not only created a formal foundation for copyright administration, but also created the Register as the central position of related expertise within the U.S. government, who in
turn developed an expert staff.
As with other matters of intellectual property law, Congressional Rules give the respective judiciary committees of both chambers legislative jurisdiction over all copyright matters. See Senate
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Rule XXV; House Rule X. The Register is the principal advisor to Congress regarding domestic
and international copyright issues, but also works closely and collaboratively with other federal
departments and agencies on copyright matters.
The longstanding role of the U.S. Copyright Office in policy matters was codified in the Copyright Act. 17 U.S.C. § 701. The work of the Office takes several forms. It provides expert subject
matter assistance to Congress on copyright policy and interpretation of the copyright law; provides drafting support, including analysis and assistance for copyright legislation and legislative
reports; undertakes studies and public roundtables for Congress; and offers advice on compliance with treaties and trade agreements.
As a critical office within the U.S. government, the U.S. Copyright Office also works closely with
executive branch offices, including most regularly the Department of Justice, the White House,
the Office of the U.S. Trade Representative, the Department of Commerce and U.S. Patent and
Trademark Office, and the Department of State. It provides policy analysis to these offices; participates in copyright-related litigation; provides support on trade and enforcement measures;
participates on U.S. delegations to intergovernmental meetings and in other international events;
hosts copyright training for copyright officials from foreign countries; and provides outreach
and education on a routine basis.
The Register of Copyrights has an especially important relationship with the Undersecretary for
Intellectual Property, who heads the U.S. Patent and Trademark Office and advises the President
on intellectual property matters. These officers frequently work together in the international
arena and the Undersecretary must consult with the Register “on all copyright and related matters” that involve his Office. 35 U.S.C. § 2(c)(5). The U.S. Copyright Office also works closely with
the Intellectual Property Enforcement Coordinator (the “IPEC”), based in the Executive Office of
the President. The Register is a statutory member of the IPEC’s interagency intellectual property
enforcement advisory committee. 15 U.S.C. § 8111(b)(3)(A)(ii).
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different types of works that have been registered in the United States throughout the years. This
amounts to an unparalleled database of cultural heritage, as the Office has registered millions
of copyright claims for authors, artists, publishers, producers, and distributors of creative works
since 1897. The Office annually registers more than half a million copyright claims, records
more than 10,000 documents relating to chain of title and other copyright-related matters in
connection with hundreds of thousands of titles, and collects more than $300 million dollars in
statutory licensing funds. Likewise, it has facilitated the acquisition of hundreds of thousands
of copies of books, serial publications, sound recordings, motion pictures, photographs, maps,
and prints for the Library’s collection.
U.S. Copyright Office records also provide a glimpse into the evolution of U.S. registration
and recordation practices. Examples of some important historic registrations and recordations
include:

• First federal registration of a work: John Barry’s book, The Philadelphia Spelling Book, registered with the U.S. District Court for the District of Pennsylvania in 1790.

• First federal recordation of a document pertaining to copyright: Issued on July 25, 1870.
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• Registration of the Statue of Liberty: On August 31, 1876, Henry de Stuckle and Auguste F. Bartholdi secured registration number 9939-G for the “Statue of American Independence,” as
the Statue of Liberty was first named. The copyright claim was filed in America’s centennial
year, a decade before the statue was erected in New York Harbor.

• First registration issued after the establishment of the U.S. Copyright Office: “Dr. Quixote—A

New Comedy in Three Acts” by Charles F. Coughlan, registered by J.E. Dodson on July 1, 1897.

• First motion picture registrations: The Edison Kinetoscopic Record of a Sneeze, January 7, 1894,
submitted on January 9, 1894 by William Kennedy Laurie Dickson, is the earliest extant
copyrighted motion picture in the Library of Congress’s collections. The short clip, known
in film circles as Fred Ott’s Sneeze, shows a mustachioed man sneezing. The motion picture
was registered as a series of photographs because motion pictures were not covered by U.S.
copyright law until 1912. The first work registered as a motion picture was the Republic Film
Company’s September 12, 1912 registration for Black Sheep’s Wool.

• First television show registration: “Unexpected Guest” by Hopalong Cassidy, registered in 1947.
• First registration for a choreographic work embodied in Laban notation: Hanya Holm’s choreography for Kiss Me Kate, registered as a dramatic work in 1952.

• First computer program registration: John F. Banzhaf ’s computer program to compute auto-
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101.2

The Register of Copyrights is the Director of the U.S. Copyright Office and a recognized leader
and lawyer within the U.S. government. By statute, the Register works under the general direction of the Librarian of Congress and carries out a variety of legal and policy functions that
are enumerated throughout Title 17. The U.S. Copyright Office has eight main divisions, in
addition to the Register’s Office, and several hundred staff. There are four Associate Registers
of Copyrights and four additional division heads that report directly to the Register and help
to carry out her statutory mandate. An organizational chart is available on the Office’s website.

101.2(A)

Office of the Register

The Office of the Register of Copyrights has overall responsibility for the U.S. Copyright Office
and its statutory mandate, specifically: for legal interpretation of the copyright law; administering the provisions of Title 17; promulgating copyright regulations; advising Congress and other
government officials on domestic and international copyright policy and other intellectual property issues; determining personnel and other resource requirements for the Office; organizing
strategic and annual program planning; and preparing budget estimates for inclusion in the
budget of the Library of Congress and U.S. government.
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101.2(B)

Office of the General Counsel

The Office of the General Counsel (“OGC”) is headed by the General Counsel and Associate
Register of Copyrights, who is an expert copyright attorney and one of four legal advisors to the
Register. This Office assists the Register in carrying out critical work of the U.S. Copyright Office
regarding the legal interpretation of the copyright law. The General Counsel liaisons with the
Department of Justice, other federal departments, and the legal community on a wide range of
copyright matters, including litigation and the administration of Title 17. The General Counsel
also has primary responsibility for the formulation and promulgation of regulations and the
adoption of legal positions governing policy matters and the practices of the U.S. Copyright
Office.

101.2(C)

Office of Policy and International Affairs

The Office of Policy and International Affairs (“PIA”) is headed by the Associate Register of
Copyrights and Director of Policy and International Affairs, who is an expert copyright attorney
and one of four legal advisors to the Register. This Office assists the Register with critical policy
functions of the U.S. Copyright Office, including domestic and international policy analyses,
legislative support, and trade negotiations. PIA represents the U.S. Copyright Office at meetings
of government officials concerned with the international aspects of intellectual property protection, and provides regular support to Congress and its committees on statutory amendments
and construction.

101.2(D)
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and interpretations of copyright law. This Office has three divisions: Literary, Performing Arts,
and Visual Arts, which are described in Chapters 700, 800, and 900 of this Compendium, respectively. It also has a number of specialized sections, for example, in the area of motion pictures.
This Office executes major sections of the Compendium of Copyright Office Practices, particularly
with respect to the examination of claims and related principles of law.

101.2(E)

Office of Public Information and Education

The Office of Public Information and Education (“PIE”) is headed by the Associate Register for
Public Information and Education, who is an expert copyright attorney and one of four legal
advisors to the Register. This Office informs and helps carry out the work of the Register and
the U.S. Copyright Office in providing authoritative information about the copyright law to the
public and establishing educational programs. The Office publishes the copyright law and other
provisions of Title 17; maintains a robust and accurate public website; creates and distributes a
variety of circulars, information sheets, and newsletters, including NewsNet; responds to public
inquiries regarding provisions of the law, explains registration policies, procedures, and other
copyright-related topics upon request; plans and executes a variety of educational activities; and
engages in outreach with various copyright community stakeholders.
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101.2(F)

Office of Public Records and Repositories

The Office of Public Records and Repositories is headed by the Director, who is an expert in
public administration and one of the Register’s top business advisors. This Office is responsible
for carrying out major provisions of Title 17, including establishing records policies; ensuring
the storage and security of copyright deposits, both analog and digital; recording licenses and
transfers of copyright ownership; preserving, maintaining, and servicing copyright-related records; researching and providing certified and uncertified reproductions of copyright deposits;
and maintaining the official records of the U.S. Copyright Office. Additionally, the Office engages regularly in discussions with leaders in the private and public sectors regarding issues of
metadata, interoperability, data management, and open government.

101.2(G)

Office of the Chief Information Officer

The Office of the Chief Information Officer is headed by the Chief Information Officer (“CIO”),
who is the Register’s top advisor on the development and implementation of technology policy and infrastructure. The Office of the CIO provides strategic leadership and direction for
necessary planning, design, development, and implementation of the U.S. Copyright Office’s
automated initiatives. The Office of the CIO is a liaison to the central technology office of the
Library of Congress, which administers the U.S. Copyright Office’s networks and communications. The CIO also supervises the Copyright Technology Office (“CTO”). CTO maintains the
U.S. Copyright Office’s enterprise-wide information technology systems for registration, recordation, public records management and access, and related public services, as well as internal
and external help desk functions.

101.2(H)
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Copyright Office. The Office of the CFO supervises the Copyright Office’s appropriations process, budget execution, acquisitions and procurements, fee processing, statutory royalty investments and disbursements, financial controls, and resource planning. This Office interacts with
every other senior management office that reports to the Register and frequently coordinates
with management of the Library of Congress.
The Office of the CFO also oversees the Licensing Division. This division administers certain
statutory licenses set forth in the Copyright Act. It collects royalty payments and examines statements of account for the cable statutory license (17 U.S.C. § 111), the satellite statutory license for
retransmission of distant television broadcast stations (17 U.S.C. § 119), and the statutory license
for digital audio recording technology (17 U.S.C. chapter 10). It also accepts and records documents associated with the use of the mechanical statutory license (17 U.S.C. § 115).

101.2(I)

Office of the Chief of Operations

The Office of the Chief of Operations is headed by the Chief of Operations (“COO”), who advises
the Register on core business functions and coordinates and directs the day-to-day operations of
the U.S. Copyright Office. The Office of the COO supervises human capital, mandatory deposits
and acquisitions, contracts, and strategic planning functions. This Office interacts with every
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other senior management office that reports to the Register and frequently coordinates and assesses institutional projects. The COO chairs the U.S. Copyright Office’s operations committee.
The following divisions fall under the oversight of the Chief of Operations:
The Receipt Analysis and Control Division is responsible for sorting, analyzing, and scanning
incoming mail; creating initial records; labeling materials; and searching, assembling, and dispatching electronic and hard copy materials and deposits to the appropriate service areas. The
Division is responsible for operating the U.S. Copyright Office’s central print room, mail functions, and temporary storage.
The Copyright Acquisitions Division (“CAD”) administers the mandatory deposit requirements
of the Copyright Act, acting as a trusted intermediary between copyright owners of certain published works and the acquisitions staff in the Library of Congress. 17 U.S.C. § 407. This Office creates and updates records for the copies received by the U.S. Copyright Office; demands particular
works or particular formats of works as necessary; administers deposit agreements between the
Library and copyright owners; and assists the Office in public discussions and rulemakings regarding the submission requirements for digital works and the best edition requirements.

101.3

Functions of the U.S. Copyright Office
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The functions of the U.S. Copyright Office are set forth in Title 17 of the U.S. Code, which includes the provisions of the Copyright Act of 1976 as well chapters on the Digital Millennium
Copyright Act (“DMCA”), vessel designs, and other sui generis protections and exemptions (referenced in this Compendium, as the case may require, as “Title 17,” the “DMCA,” or the “Copyright
Act,” or with respect to the latter, the “1976 Act” or “Act”). The statute directs the Register of
Copyrights, as Director of the U.S. Copyright Office, to carry out a variety of activities, which
are described in Sections 101.3(A) through 101.3(D).

101.3(A)

National Copyright Registration and Recordation System

The Copyright Act establishes the U.S. Copyright Office’s statutory obligation to administer both
a copyright registration and copyright recordation system on behalf of the Nation. Pursuant to
its provisions, the Office undertakes the following duties, among others:

•

Chapter 100
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REGISTRATION: The U.S. Copyright Office examines applications for registering claims to

copyright and any accompanying deposit copy(ies) to determine whether they satisfy the
statutory requirements for registrability, including copyrightability, and otherwise comply
with the Office’s regulations. Based on its findings, the Office then either registers or refuses
to register the claims. Many of the controlling provisions for registration are set forth in
Chapter 4 of the Copyright Act. Section 408 of the Act authorizes the Register to promulgate
regulations to allow identifying material in place of deposit copy(ies), permit the registration
of groups of related works with one application, and provide for the correction and amplification of registrations. Section 410 of the Act sets forth the Register’s authority to examine
and either register or refuse copyright claims. Sections 411 and 412 address registration as a
prerequisite for civil infringement claims and certain remedies. Chapters 200 through 2200
of this Compendium discuss the Office’s policies and practices relating to the examination of
claims for copyright registration.

REVISED 09/29/2017

(188 of 1356)
Case: 17-35587, 03/15/2019, ID: 11228746, DktEntry: 88-2, Page 142 of 1306
C O M P E N D I U M : U.S. Copyright Office and the Copyright Law

•

RECORDATION: The statutory provisions governing recordation are set forth in Chapter 2 of

•

TERMINATION NOTICES: The Copyright Act allows, under certain circumstances, authors or

•

the Copyright Act. Under Section 205, any transfer of copyright ownership or other document relating to copyright may be recorded in the U.S. Copyright Office, subject to certain
conditions. The recordation of documents pertaining to transfers or other ownership matters is voluntary, but recommended because: (i) it provides constructive notice of the facts
stated in the recorded document if certain conditions have been met; (ii) when a transfer of
copyright is timely recorded (within one month of its execution in the United States or two
months of its execution outside of the United States, or any time before a conflicting transfer
is recorded), the recorded transfer prevails over a later executed transfer; and (iii) a complete
public record may mitigate problems related to orphan works. Interested parties also record
or consult documents pertaining to licenses, death of authors, expiration of term, wills, trusts,
security interests, and mortgages, to name a few. For a discussion of some of these documents,
see Chapter 2300 of this Compendium.

their heirs to terminate an agreement that previously granted one or more of the author’s
exclusive rights to a third party. These termination provisions are set forth in Sections 203,
304(c), and 304(d) of the Act. To terminate an agreement, a notice of termination must be
served on the grantee, and it must be recorded with the U.S. Copyright Office in a timely
manner as a condition of effect. 17 U.S.C. §§ 203(a)(4), 304(c)(4), 304(d)(1). For a discussion
of recordation of notices of termination, see Chapter 2300, Section 2310 of this Compendium.
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claims dating back to 1870 and in some instances earlier, including:

tions made after January 1, 1978. This information is available in a searchable database
on the Office’s website.

- The Copyright Card Catalog, which is a physical archive available for public use at the
Copyright Office in searching for completed registrations and recorded documents made
before January 1, 1978.

In some circumstances, the Office will issue certified copies of applications, correspondence,
deposit copy(ies), documents, and other materials submitted to the Office in connection with
copyright registrations and recorded documents. In addition, the Office has a reference search
service that provides search reports regarding the facts of registration and recordation contained
in the Office’s files. For a discussion of these services, see Chapter 2400 of this Compendium.

•
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MANDATORY DEPOSIT: The U.S. Copyright Office administers Section 407 of the Copyright
Act, which requires copyright owners to deposit certain published works with the Library
of Congress for its collections. In this role, the Office may facilitate, demand, negotiate, or
exempt the provision of copies or phonorecords. Absent a special exemption, the law requires
that one or two copies of the best edition of every copyrightable work published in the
United States be sent to the Office within three months of publication, regardless of whether
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a claim in the work is registered. 17 U.S.C. § 407(a). For a detailed discussion of mandatory
deposit, see Chapter 1500, Section 1511 of this Compendium.

101.3(B)

•

SERVICE PROVIDER DIRECTORY: The Office of Public Records and Repositories administers

•

MASK WORKS: The U.S. Copyright Office examines and registers claims to mask works fixed

•

VESSEL DESIGNS: The U.S. Copyright Office examines and registers claims in vessel designs

a directory of service provider agents to receive notifications of claims of infringement as
provided under Section 512(c) of the Copyright Act.

in semiconductor chip products filed under the Semiconductor Chip Protection Act of 1984,
title III of Pub. L. No. 98-620, 98 Stat. 3335, 3347 (codified as amended at 17 U.S.C. §§ 901914). Chapter 1200 of this Compendium discusses the examination of claims in mask works.

filed under the Vessel Hull Design Protection Act, title V of the Digital Millennium Copyright
Act, Pub. L. No. 105-304, 112 Stat. 2860, 2905 (1998) (codified as amended at 17 U.S.C. §§13011332). Chapter 1300 of this Compendium discusses the examination of claims in vessel designs.

Regulatory Work

The U.S. Copyright Office promulgates regulations regarding its policies and procedures pursuant to the provisions of Title 17, which authorizes the Register of Copyrights “to establish
regulations not inconsistent with law for the administration of the functions and duties made
the responsibility of the Register under this title.” 17 U.S.C. § 702. These regulations are subject
to the approval of the Librarian of Congress, who is the agency head. See id.

101.3(C)

Inc.
,
p
u
ro
19
0
G
2
w
,
o
1
. Zill March 1
v
.
c
on under Title 17 subject to the provisions of the
Congress expressly made
T,theInRegister’s
dactions
H
e
V
v
i
n
h
i
Administrative
Procedure Act c
of June 11, 1946, as amended. 17 U.S.C. § 701(e).
cited 5587 ar
17-3
.
o
N
Advising
Congress and Intergovernmental Work

The Register advises Congress on national and international copyright issues. The U.S. Copyright
Office also works closely with the federal departments and agencies discussed in Section 101.1
above. 17 U.S.C. § 701. Among other things, the Office provides expert assistance to Congress in
the interpretation of Title 17 and compliance with international agreements, such as the Berne
Convention for the Protection of Literary and Artistic Works (the “Berne Convention”) and the
WIPO Internet Treaties. The Office also conducts public discussions on law and policy; produces
major legal studies, makes policy recommendations; participates in copyright-related litigation
when the U.S. government has an interest; provides support on trade and enforcement measures;
attends intergovernmental meetings and other international events; and hosts copyright training
for copyright officials from foreign countries.

101.3(D)

Administering Statutory Licenses

As discussed in Section 101.2(H), the U.S. Copyright Office’s Licensing Division administers the
statutory licenses for cable and satellite retransmissions and the statutory license for digital audio
recording technology. It also records certain documents associated with the mechanical statutory
license. These statutory licenses allow third parties to make certain limited uses of copyrighted
works without the copyright owners’ permission, provided that certain statutory requirements
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are met. The Division deducts its operating costs from these royalty fees and invests the balance
in interest-bearing securities with the U.S. Treasury for later distribution to copyright owners.

101.4

U.S. Copyright Office Seal

The Register of Copyrights has adopted the following official seal pursuant to the authority of
the Copyright Act. 17 U.S.C. § 701(c); Notice of New Copyright Office Seal, 68 Fed. Reg. 71,171
(Dec. 22, 2003). The U.S. Copyright Office uses this seal on certificates of registration, certified
records, and in connection with other official documents, including reports to Congress.

102

102.1
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Copyright has been a part of the American legal landscape since colonial times, when many of
the colonies adopted copyright laws. See U.S. Copyright Office Bulletin 3, Copyright
Enactments 1783-1900, at 9-29 (listing copyright laws enacted by Connecticut, Massachusetts,
Maryland, New Jersey, New Hampshire, Rhode Island, Pennsylvania, South Carolina, Virginia,
North Carolina, Georgia, and New York between 1783 and 1786), available at www.copyright.
gov/history/Copyright_Enactments_1783-1973.pdf. Upon ratification, the U.S. Constitution
provided Congress with the ability to make federal laws to protect copyright. Specifically, Article
1, Section 8, Clause 8 (which includes the “Copyright Clause”) states that “Congress shall have
Power ... To promote the Progress of Science and useful Arts, by securing for limited Times to
Authors and Inventors the exclusive Right to their respective Writings and Discoveries.” The
promotion of “science,” as that term is used in the Copyright Clause, is understood to refer to
the purpose of copyright law (despite the contemporary usage of the term). See Eldred v. Ashcroft,
537 U.S. 186, 197 (2003). The Supreme Court has confirmed that this clause empowers Congress
to enact a copyright system. See Golan v. Holder, 565 U.S. 302, 323-25 (2012).
U.S. courts have analyzed the purpose of the Copyright Clause in a number of cases. The Supreme Court has interpreted the Copyright Clause to mean that copyright laws should promote
both the creation and dissemination of creative works. See, e.g., Golan, 132 S. Ct. at 888-89. Thus,
“[t]he Framers intended copyright itself to be the engine of free expression.” Harper & Row
Publishers, Inc. v. Nation Enterprises et al., 471 U.S. 539, 558 (1985); see also Golan, 132 S. Ct. at
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890 (“By establishing a marketable right to the use of one’s expression, copyright supplies the
economic incentive to create and disseminate ideas.”).

102.2

Statutes and Regulations

Congress has exercised its authority to enact federal copyright laws on numerous occasions. The
first Copyright Act, enacted in 1790, and subsequent laws are summarized in the historical timeline in Section 102.7 below. The current Copyright Act was enacted in 1976 and became effective
on January 1, 1978. It has been amended numerous times since its enactment. The Copyright Act
protects “original works of authorship” that are “fixed in any tangible medium of expression….”
17 U.S.C. § 102(a). Section 106 of the Act provides copyright holders with a number of exclusive
rights (including the right to reproduce works, prepare derivative works, distribute works, and
in certain cases, to publicly perform and display works). It also provides certain exceptions and
limitations to these exclusive rights. See 17 U.S.C. §§ 107-122.
Works that predate the effective date of the 1976 Act are governed by statutory provisions of the
1909 Copyright Act; the most relevant of these provisions are discussed in Chapter 2100 of this
Compendium.

102.2(A)

Copyright Act of 1976
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5term
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cases, the Act provides protection to works based on the time
1
o of the author’sInlifemost
Nframe
plus seventy years. 17 U.S.C. § 302(a). In the case of an anonymous
work, a pseudonymous work, or a work made for hire, the copyright lasts for a term of
ninety-five years from the year of its first publication, or a term of one hundred twenty years
from the year of its creation, whichever expires first. 17 U.S.C. § 302(c).

• Unlike prior U.S. copyright laws, copyright protection under the 1976 Act is not contingent

on publication or registration. All copyrightable works are now protected from the moment
of fixation in a tangible medium of expression, regardless of whether they are published,
registered, or recorded at any time. 17 U.S.C. § 102(a).

• The 1976 Act (in Sections 203, 304(c), and 304(d)) allows an author to terminate certain grants

of copyright in the author’s work after a specified number of years. The 1909 Act, by contrast,
gave the author an opportunity to recoup his or her rights by vesting the copyright in the
renewal term in the author, meaning that the author had to provide a separate grant expressly
to a publisher or other third party for the renewal term(i.e., after the first twenty-eight years).

• The 1976 Act added protections for certain additional types of works, including pantomime

and choreography. 17 U.S.C. § 102(a)(4). Since 1976, the statute has been amended to provide
copyright protection for architectural works and certain protection for mask works and
vessel designs.
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• Congress added numerous exceptions and limitations to the statute (currently set forth in

Sections 107 through 122 of the Act), including Sections 107 (which codified the judiciallycreated fair use doctrine) and Section 108 (which created specific exceptions for libraries and
archives).

Congress has updated the 1976 Act several times. For more information concerning these amendments, see the historical timeline in Section 102.7 below.

102.2(B)

U.S. Copyright Office Regulations

Section 702 of the Copyright Act authorizes the Register of Copyrights, subject to the approval of the Librarian of Congress, to promulgate regulations relating to the Register’s duties,
including the registration of copyrights. Pursuant to this authority, the U.S. Copyright Office
has promulgated regulations pertaining to the examination and registration of copyrights and
the recordation of transfers of copyright ownership, among other things. These regulations are
embodied in Title 37 of the Code of Federal Regulations. They cover a variety of registration
topics, such as how to submit applications, how to contest the Office’s refusal to issue a copyright
registration, and specific deposit requirements. Ordinarily, when the Office decides to issue a new
regulation, it publishes a notice of proposed rulemaking in the Federal Register in accordance
with the Administrative Procedure Act. 17 U.S.C. § 701(e); see also 5 U.S.C. § 553. Typically, the
Office also notifies the public through its NewsNet service. In most cases, the public is invited
to provide comments on proposed regulations for the Office’s consideration.

102.3
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the Office may authorize or furnish copies or reproductions of deposited articles retained by
the Office.

102.4

Federal Court Decisions

Federal courts have interpreted the 1976 Act on numerous occasions, resulting in a well-developed body of case law. Sometimes courts decide issues that are not squarely addressed by the 1976
Act and, in doing so, develop standards that are consistent with the Act and provide additional
guidance. Thus, certain copyright law doctrines are derived largely from court decisions.
For example, the Copyright Act does not explain what level of creativity is necessary for a work
to qualify as a “work of authorship” under the Act. . Section 102(a) of the Act states—without
further elaboration—that “[c]opyright protection subsists… in original works of authorship
fixed in any tangible medium of expression, now known or later developed, from which they
can be perceived, reproduced, or otherwise communicated, either directly or with the aid of
a machine or device.” Numerous courts have analyzed what an original work of authorship is
under the Act. For more information on the originality requirement, see Chapter 300, Section
308 of this Compendium.

Chapter 100

| 11

REVISED 09/29/2017

(193 of 1356)
Case: 17-35587, 03/15/2019, ID: 11228746, DktEntry: 88-2, Page 147 of 1306
C O M P E N D I U M : U.S. Copyright Office and the Copyright Law

The standards for comparing works and determining when a work protected by copyright is
infringed by another work also come from judicial doctrine. For instance, courts have held that,
to prevail in a copyright infringement case, a copyright owner must show (i) direct evidence that
the defendant copied the copyright owner’s work, or (ii) that the defendant had access to the
copyrighted work, and (iii) that the copyright owner’s and defendant’s works are substantially
similar.
Certain U.S. copyright law doctrines are entirely judicially-created and have never been directly
codified in the Act, such as theories of contributory and vicarious liability for infringement.
Others, such as principles of fair use (Section 107 of the Act), are codified at a high level in the
1976 Act, but are interpreted on a case-by-case basis by the courts.
For these reasons, it is important to consult court opinions on copyright-related issues. When
doing so, note that copyright law doctrines may differ among jurisdictions, as different circuits
have followed different standards. For example, the infringement standard in the Ninth Circuit
is somewhat different from that of the First and the Second Circuits. Additionally, some circuits
allow a claim for copyright infringement to be brought upon submission of an application for
registration to the U.S. Copyright Office under Section 411 of the Copyright Act, while others
require a certificate of registration or refusal to register issued by the Office. For more information on this issue, see Chapter 600, Section 625.5 of this Compendium.
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provided by the Copyright Act to be preempted. This case law should be consulted for questions
regarding preemption and may vary to some extent by jurisdiction.
Sections 301(b) and (c) of the 1976 Act also specifically set forth some types of copyright-like
protections that states may provide. These include: (i) works not fixed in a tangible medium of
expression; (ii) pre-1972 sound recordings; (iii) state and local landmarks, historic preservation,
zoning, or building codes relating to architectural works protected under Section 102(a)(8) of
the Act; and (iv) causes of actions for acts that took place before January 1, 1978.

102.6

Territorial Scope of U.S. Copyright Law

Generally speaking, U.S. copyright law applies only to acts that take place in the United States,
including the Commonwealth of Puerto Rico and U.S. territories. See Subafilms, Ltd. V. MGMPathe Communications Co., 24 F.3d 1088, 1094-95 (9th Cir. 1994). Under the Berne Convention,
national law applies to foreign works, and the law of the country in which infringement takes
place generally applies to infringement disputes. Berne Convention for the Protection of Literary
and Artistic Works, art. 5(1), (3), Sept. 9, 1886, as revised at Paris on July 24, 1971 and amended on
Sept. 28, 1979, S. Treaty Doc. No. 99-27 (1986). Thus, copyright infringement that occurs in the
United States is governed by U.S. law. However, courts may look to the law of a foreign country
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where ownership of the work was established or transferred in cases where questions are raised
concerning foreign ownership and copyright origin even in the context of a U.S. infringement
action. See, e.g., Itar-Tass Russian News Agency v. Russian Kurier, Inc., 153 F.3d 82, 88-92 (2d Cir.
1998).

102.7

Timeline of Selected Historical Dates in U.S. Copyright Law

The United States has a long and rich history of copyright law. Below is a timeline of some of the
most interesting developments that have occurred since the colonial era. In addition to this timeline, the U.S. Copyright Office’s website includes a wealth of historical information, including
additional notable dates, extensive information on past copyright laws, and prior publications.

• August 18, 1787: James Madison submits to the framers of the Constitution a provision “to
secure to literary authors their copyrights for a limited time.”

• June 23, 1789: First federal bill relating to copyrights (H.R.10) presented to the first Congress.
• May 31, 1790: Congress enacts the first federal copyright law, “An act for encouragement of

learning by securing copies of maps, charts, and books to the authors and proprietors of
such copies during the times therein mentioned.” This law provided for a term of fourteen
years with the option of renewing the registration for another fourteen-year term. The law
only applied to books, maps, and charts. It also noted that a copyright should be registered in
the U.S. district court where the author or proprietor resided (not the U.S. Copyright Office,
which had not yet been created).
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• August 18, 1856: Congress passes a supplementary law to protect dramatic compositions.
• December 31, 1864: President Abraham Lincoln appoints Ainsworth Rand Spofford to be the

sixth Librarian of Congress. Spofford served as the de facto Register of Copyrights until the
formal position of Register was created in 1897.

• March 3, 1865: Congress enacts “An Act to amend the several Acts respecting Copyright,”
which added protections for photographs and photographic negatives.

• July 8, 1870: In this second major revision of copyright law, Congress centralized copyright
activities (including registration and deposit) in the Library of Congress. The law added
“works of art” to the list of protected works and reserved to authors the right to create certain
derivative works, including translations and dramatizations.

• March 3, 1891: With the passage of the International Copyright Act, Congress extended copy-

right protection to certain works by foreign authors. This was the first U.S. copyright law authorizing establishment of copyright relations with foreign countries.
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• July 1891: The Catalog of Copyright Entries, which includes records of registered works, is
published in book form for the first time.

• 1895: Congress mandates that U.S. government works are not subject to copyright protection.
• January 6, 1897: Congress enacts a law to protect music against unauthorized public performance.

• February 19, 1897: The U.S. Copyright Office is established as a separate department of the
Library of Congress. Position of Register of Copyrights created.

• July 1, 1909: Effective date of third general revision of the copyright law. Certain classes of

unpublished works now eligible for registration. Term of statutory protection for a work
copyrighted in published form measured from the date of publication of the work. Renewal
term extended from fourteen to twenty-eight years.

• August 24, 1912: Motion pictures, previously allowed to be registered only as a series of still
photographs, added as a class of protected works.

• July 13, 1914: President Woodrow Wilson proclaims U.S. adherence to the Buenos Aires Copyright Convention of 1910, which established copyright protection between the United States
and certain Latin American nations.
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as revised in Geneva, Switzerland.

• September 19, 1962: First of nine special acts extending terms of subsisting renewal copyrights
pending congressional action on general copyright law revision.

• February 15, 1972: Effective date of the act extending limited copyright protection to sound
recordings fixed and first published on or after this date.

• March 10, 1974: United States becomes a member of the Convention for the Protection of
Producers of Phonograms Against Unauthorized Duplication of Their Phonograms.

• July 10, 1974: United States becomes party to the 1971 revision of the Universal Copyright
Convention as revised at Paris, France.

• October 19, 1976: Fourth general revision of the copyright law signed by President Gerald

Ford. This extensive revision included numerous provisions that modernized copyright law,
as described in Section 102.2(A) above.

• January 1, 1978: Effective date of principal provisions of the 1976 copyright law.
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• December 12, 1980: Copyright law amended to address computer programs.
• May 24, 1982: Section 506(a) amended to provide that persons who infringe copyright willfully and for purposes of commercial advantage or private financial gain shall be subject to
criminal penalties.

• October 4, 1984: Effective date of Record Rental Amendments of 1984, which granted the

owner of copyright in a sound recording the right to authorize or prohibit the rental, lease,
or lending of phonorecords for direct or indirect commercial purposes.

• November 8, 1984: Federal statutory protection for mask works became available under the

Semiconductor Chip Protection Act, with the U.S. Copyright Office assuming administrative
responsibility. The Office began registering claims in mask works on January 7, 1985.

• June 30, 1986: Expiration of the manufacturing clause of the Copyright Act of 1976, which

required that certain types of works be typeset, printed, and bound in the United States. For
more information about the manufacturing clause under the 1909 Act, see Chapter 2100 of
this Compendium.

• March 1, 1989: The effective date of United States adherence to the Berne Convention for the
Protection of Literary and Artistic Works, as revised in Paris, France in 1971.

.
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June 26, 1992: Renewal registration becomes optional on a prospective basis. Any work in its
•N
to copyright law by the Visual Artists Rights Act, which allows authors of certain types of
visual works of art certain moral rights of attribution and integrity.

twenty-eighth year of copyright protection no longer requires a renewal application with the
U.S. Copyright Office in order for the copyright to extend into and through the renewal term.
As such, all works initially copyrighted between January 1, 1964 and December 31, 1977 were
renewed automatically, even if the party entitled to claim the renewal copyright failed to file
a timely renewal with the Office.

• October 28, 1992: Effective date of the Audio Home Recording Act. The Act requires the placement of serial copy management systems in digital audio recorders and imposes royalties on
the sale of digital audio recording devices and media that are distributed to the copyright
owners.

• December 17, 1993: Copyright Royalty Tribunal Reform Act of 1993 eliminates the existing
Copyright Royalty Tribunal and replaces it with ad hoc Copyright Arbitration Royalty Panels
administered by the Librarian of Congress and the U.S. Copyright Office.

• December 8, 1994: The Uruguay Round Agreements Act restores copyright to certain foreign

works under protection in the source country but in the public domain in the United States.
It also repeals the sunset of the Software Rental Amendments Act and creates legal measures
to prohibit the unauthorized fixation and trafficking in sound recordings of live musical
performances and music videos.
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• November 16, 1997: The No Electronic Theft (NET) Act defines “financial gain” in relation to

copyright infringement and sets penalties for willfully infringing a copyright either for the
purposes of commercial advantage or private financial gain or by reproducing or distributing
(including by electronic means) phonorecords of a certain value.

• October 27, 1998: The Sonny Bono Copyright Term Extension Act extends the term of copyright for most works by twenty years.

• October 28, 1998: The Digital Millennium Copyright Act of 1998 (“DMCA”) adds several

major provisions to the Copyright Act. It provides for the implementation of the World
Intellectual Property Organization (“WIPO”) Copyright Treaty (“WCT”) and the WIPO Performances and Phonograms Treaty (“WPPT”), by adding prohibitions against circumventing
technological measures protecting copyrighted works and removing or altering copyright
management information. It also creates the Section 512 safe harbors from liability for internet service providers; provides an exemption in Section 117 of the Act permitting the
temporary reproduction of computer programs made in the course of maintenance or repair;
clarifies the policy role of the U.S. Copyright Office; and creates a new form of protection
for vessel designs.

• November 2, 2002: The Technology, Education, and Copyright Harmonization (“TEACH”)
Act provides for the use of copyrighted works by accredited nonprofit educational institutions
in distance education.
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regarding the effect of inaccurate information knowingly included in an application for copyright registration, and prohibited the export and import of infringing copies of works that are
or would be protected under the U.S. Copyright Act.
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201

What This Chapter Covers

This Chapter provides a general overview of the copyright registration system and the practices
and procedures for submitting an application to register a work created or first published on
or after January 1, 1978. For a chart that illustrates the entire registration process at a glance, see
Section 213.
For a detailed discussion of the U.S. Copyright Office’s registration practices, see the following
chapters:

• For the practices and procedures for examining copyright claims, see Chapter 600.
• For the practices and procedures for registering certain groups of works, see Chapter 1100.
• For a general discussion of filing fees and applications, ,including
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discussion of the Office’s practices and procedures for specific types of works, see
which may be used to register a single work by a single author, see Chapter 1400.

the following chapters:

• For literary works, see Chapter 700.
• For works of the performing arts, see Chapter 800.
• For visual art works, see Chapter 900.
• For websites and website content, see Chapter 1000.
• For mask works, see Chapter 1200.
• For vessel designs, see Chapter 1300.
• For foreign works, see Chapter 2000.
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202

Purposes and Advantages of Registration

Under the current copyright law, a work of authorship is protected by copyright from the moment it is created, provided that the work is original and has been fixed in a tangible medium
of expression. See 17 U.S.C. §§ 102(a), 408(a). Although registration is not required for a work to
be protected by copyright, it does provide several important benefits:

• A registration creates a public record that includes key facts relating to the authorship and

ownership of the claimed work, as well as information about the work, such as title, year of
creation, date of publication (if any), and the type of authorship that the work contains (e.g.,
photographs, text, sound recordings).

• Registration (or a refusal to register) is a prerequisite to filing a lawsuit for copyright infringement involving a U.S. work. See 17 U.S.C. § 411(a); see also Petrella v. Metro-Goldwyn-Mayer,
Inc., 132 S. Ct. 1962, 1977 (2014) (“Although registration is ‘permissive,’ both the certificate and
the original work must be on file with the Copyright Office before a copyright owner can sue
for infringement.”); Alaska Stock, LLC. v. Houghton Mifflin Harcourt Publishing Co., 747 F.3d
673, 678 (9th Cir. 2014) (“Though an owner has property rights without registration, he needs
to register the copyright to sue for infringement.”).

• To claim statutory damages or attorney’s fees in a copyright infringement lawsuit, a work must
be registered before the infringement began or within three months after the first publication
of the work. See 17 U.S.C. §§ 412(c), 504, 505.
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• A document that has been recorded with the U.S. Copyright Office may provide constructive
notice of the facts stated therein, but only if the document specifically identifies a work of
authorship and only if that work has been registered. See 17 U.S.C. § 205(c)(1)-(2).

• The deposit copy(ies) submitted with an application for registration of a published work may
satisfy the mandatory deposit requirement, provided that the applicant submitted the best
edition of the work. See 17 U.S.C. §§ 407, 408(b).

• A registration is necessary to secure the full benefits of a preregistration that has been issued
by the U.S. Copyright Office. See 17 U.S.C. § 408(f)(3).

• The U.S. Customs and Border Protection Service may seize foreign pirated copies of a copyright owner’s work, provided that the work has been registered with the U.S. Copyright Office and the certificate of registration has been recorded with the U.S. Customs and Border
Protection Service.

• “To be entitled to receive royalties under [the section 115] compulsory license, the copyright

owner must be identified in the registration or other public records of the Copyright Office.”
See 17 U.S.C. § 115(c)(1).
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202.1

Types of Registrations

The U.S. Copyright Office registers claims to copyright in works of authorship. As a general rule,
the Office will issue one registration for each work that is submitted for registration. Generally,
the Office will not issue separate registrations for the constituent elements or individual components of a work of authorship. And as discussed Chapter 500, Section 503.1(A), the Office
generally will not issue separate registrations to each author who contributed copyrightable
expression to the work.
The U.S. Copyright Office currently offers the following types of registrations:

• Basic registrations. An application for a basic registration is used to register a copyright claim
in a work created or first published on or after January 1, 1978, and covers the full term of the
copyright. This type of registration may be obtained with a Standard Application or a Single
Application (provided certain eligibility requirements have been met). For a discussion of the
Standard Application and Single Application, see Chapter 1400, Sections 1402.4 and 1402.5.

• Group registrations. An application for a group registration is used to register a claim to copyright in a group of related works that qualify for a single registration. See 17 U.S.C. § 408(c)(1),
(2). For a detailed discussion of group registration, see Chapter 1100.

• Supplementary registration. An application for a supplementary registration may be used to
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• Renewal registration. An application for a renewal registration is used to cover the renewal

term for works copyrighted before January 1, 1978. See 17 U.S.C. § 304. For a detailed discussion of renewal registration, see Chapter 2100.

202.2

Registration Distinguished from Preregistration

Preregistration is a special service that is intended for specific types of works that are likely to be
infringed before they are completed or before they are released for commercial distribution, such
as feature films. A preregistration is not the same as registration and the vast majority of applicants
would not benefit from this service. Applicants should reflect carefully on whether preregistration
is necessary in a specific case. For more information on preregistration, see Chapter 1600.

202.3

Registration Distinguished from Recordation

Registration and recordation are two separate procedures: claims to copyright are registered,
while documents related to copyright claims, such as agreements to transfer or grant a mortgage
in copyrights, are recorded. As discussed in Section 204, an applicant must submit an application, deposit copy(ies), and a filing fee to register a claim to copyright, and together these items
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are the primary source of information for the claim. As a general rule, the applicant does not
need to submit additional documents substantiating the information provided in these materials.
Registering a claim to copyright is not a substitute for recording a document with the U.S. Copyright Office, and recording a document is not a substitute for registering a claim to copyright.
See 17 U.S.C. § 205. For a detailed discussion of the practices and procedures for recording a
document with the Office, see Chapter 2300.

203

Timing of Registration

Registration may be made at any time before the copyright has entered the public domain. See
17 U.S.C. §§ 302-305 and 408(a). Generally speaking, a copyrighted work enters the public domain in the United States when “its full copyright term has expired.” Golan v. Holder, 565 U.S.
302, 307 (2012).
Although registration may be made at any time before a copyright expires or any time before
bringing an infringement action in federal court, the U.S. Copyright Office strongly encourages copyright owners to submit their works for registration in a timely manner. As discussed
in Section 202, a registration is a prerequisite for seeking statutory damages and attorney’s fees
in an infringement action. To pursue these remedies, an unpublished work must be registered
before the infringement occurs, while a published work must be registered within three months
after publication or before the infringement occurs. See 17 U.S.C. § 412. Moreover, if the work
is registered before or within five years after the work is first published, the registration constitutes prima facie evidence of the validity of the copyright and the facts stated in the certificate
of registration.

204
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register a claim to copyright, an applicant must submit the following items to the U.S. Copyright Office:

• Completed application;
• Full filing fee; and
• The requisite deposit copy(ies) of the work.
A general discussion of each of these elements is set forth in Sections 204.1 through 204.3 below.
For detailed information on the practices and procedures for completing the application, see
Chapter 600. For detailed information on the requirements for the filing fee, see Chapter 1400,
Section 1403. For detailed information on the requirements for deposit copy(ies), see Chapter
1500.

204.1

Completed Application

An applicant must use the official applications provided by the U.S. Copyright Office. Most
claims may be submitted online by using the Office’s electronic registration system, and in some
cases applicants are required to use the online application to seek a registration.
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Applicants generally may submit a paper application as an alternative to using the electronic
system, although applicants are required to use a paper application for certain types of claims.
Each type of application is discussed in Sections 204.1(A) and 204.1(B) below.

204.1(A)

Online Application

The U.S. Copyright Office’s electronic registration system may be accessed from the Office’s
website.
The Office strongly encourages applicants to use the online application whenever possible. The
benefits to filing an online application include:

• Lower filing fees for online applications: The filing fee for an online application is lower than
the filing fee for a paper application. For a list of the current filing fees, see the Office’s fee
schedule.

• Faster processing: The Office typically processes electronic claims three to six months sooner
than non-electronic claims. Current processing times are listed on the Office’s website.

• Multiple options for paying the filing fee: An applicant may pay the filing fee for an online ap-
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plication by credit card, debit card, electronic check, or with a U.S. Copyright Office deposit
account, while in most cases an applicant may pay the filing fee for a paper application only
by check, money order, or deposit account.

• The ability to track the status of the application: After submission, the online system allows the
applicant to log in and see whether the online application is still pending or whether it has
been registered and closed.

For detailed information on completing an online application, see Chapter 600. For information on completing an online application for a group of serials, a group of contributions to
periodicals, a group of published photographs, or a group of updates or revisions to a database predominantly consisting of photographs, see Chapter 1100, Sections 1109, 1115, 1116, and
1117. For information on completing an online application for a supplementary registration, see
Chapter 1800, Section 1802.8(A).
Once the online application has been submitted, the Office automatically issues an email confirming that the application has been received. If there are any issues regarding the claim, a registration specialist will communicate with the applicant via telephone, email, or mail to address
those issues. For more information on communications between the Office and the applicant,
see Chapter 600, Section 605.
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204.1(B)

Paper Applications

At this time, applicants must use a paper application to apply for some types of registrations,
namely:

• A group registration for daily newspapers, daily newsletters, or databases that do not consist
predominantly of photographs.

• Renewal registrations.
• GATT registrations.
• A supplementary registration that corrects or amplifies the information in a renewal regis-

tration, a GATT registration, or a registration for a database that does not consist predominantly of photographs.

• Mask work and vessel design registrations.
In such cases, the applicant must submit a paper application on the appropriate form by mail,
courier, or hand delivery. For detailed information on these types of paper applications, see
Chapter 1400, Sections 1402.4(B) and 1402.6(B) through 1402.9.
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In all other cases, the Office strongly discourages applicants from using paper applications for
the reasons discussed in Section 204.1(A).

with each form. For specific information on how to complete each space of a paper application,
see Chapter 600. For information on how to submit a paper application by mail, courier, or hand
delivery, see Sections 204.1(B)(1) through 204.1(B)(3) below.

204.1(B)(1)

By Mail

The address for submitting a paper application, filing fee, and deposit copy(ies) to the U.S.
Copyright Office is set forth in space 9 of the paper application in the space marked “Mail To,”
which may be found at the bottom of every paper application.
Be advised that all packages that are submitted to the Office by mail will be screened for the
presence of anthrax and other deadly contaminants. This screening will delay examination of the
registration materials (i.e., the application, filing fee, and deposit copy(ies)) and, in some cases,
it could possibly damage the deposit copy(ies), which may cause additional delays. For more
information on the screening procedure, see Chapter 1500, Section 1508.6.
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204.1(B)(2)

By Courier

To submit a paper application, filing fee, and deposit copy(ies) by courier, an applicant must
include all of the required elements in a single package and deliver it to the Congressional Courier Acceptance Site (“CCAS”), which is located at 2nd and D Streets NE, Washington, DC. This
location is open Monday through Friday from 8:30 a.m. to 4:30 p.m. Eastern Time, except for
federal holidays.
Items delivered to this location typically are sent to the U.S. Copyright Office the next working
day. Registration materials submitted through a courier service do not receive a dated receipt
from the Office but instead will receive one dated by CCAS. The Office considers the CCAS date
of receipt as the date of receipt in the Office.

204.1(B)(3)

By Hand Delivery

To submit a paper application, filing fee, and deposit copy(ies) in person, an applicant must
deliver all of the required elements to the U.S. Copyright Office’s Public Information Office. This
Office is open to the public Monday through Friday, from 8:30 a.m. to 5:00 p.m. Eastern Time,
except federal holidays, and is located at the following address:
Public Information Office (PIO)
Library of Congress, United States Copyright Office
James Madison Memorial Building, Room LM-401
101 Independence Avenue SE
Washington DC 20559
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204.2

Filing Fee

The current filing fees for online and paper applications are set forth in the U.S. Copyright Office’s fee schedule, which is posted on the Office’s website. All filing fees are subject to change.
For information concerning the types of payments that the Office will accept, see Chapter 1400,
Section 1403.4.
If the applicant fails to submit the correct filing fee, a member of the Office’s staff will notify
the applicant in writing. If the applicant submits the correct filing fee within the specified time
frame, the effective date of registration will be changed to reflect the date that the funds were
received. If the Office does not receive the correct filing fee within the specified time frame, the
Office will close the file. If the applicant wishes to resubmit the claim, the applicant must file a
new application, new deposit copy(ies), and the correct filing fee. The effective date of registration for a new claim will be based on the date that the new submission is received by the Office.
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For a discussion of the effective date of registration, see Section 209 below. For a discussion of
the Office’s practices and procedures for closing a file for failure to respond to a written communication, see Chapter 600, Sections 605.7 and 625.3(B).

204.3

Deposit Copy(ies)

The term “deposit” is frequently misunderstood. It refers to the copy or copies of a work that are
submitted to the U.S. Copyright Office. It does not refer to the filing fee that must be paid in
order to register a work with the Office.
As a general rule, the applicant must submit a complete copy or copies of the work to register a
claim to copyright. In certain cases, the U.S. Copyright Office may accept identifying material in
lieu of a complete copy, or the Office may grant special relief from the deposit requirements. (For
a definition and discussion of identifying material and special relief, see Chapter 1500, Sections
1506 and 1508.8.) As discussed above, the deposit copy(ies) for a published work also may satisfy
the mandatory deposit requirement for certain works that are published in the United States.
If the applicant fails to submit a complete copy of the work, fails to submit sufficient identifying material, and/or fails to obtain special relief from the deposit requirements, the registration
specialist will communicate with the applicant. If the Office does not receive the correct deposit
within the specified time frame, the specialist will close the file. If the applicant wishes to resubmit the claim, the applicant must file a new application, new deposit copy(ies), and the correct
filing fee. The effective date of registration for a new claim will be based on the date that the new
submission is received by the Office.
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will be delayed until the Office receives a complete and/or clear copy. Delays due to incomplete
and/or unclear deposit copy(ies) may affect the effective date of registration, which is discussed
in Section 209 below.
Once the Office receives the registration materials, a registration specialist will examine the
deposit copy(ies) to determine if the work is eligible for registration. The Office will not return
the deposit copy(ies) or the identifying material to the applicant.
General information on the procedure for submitting the deposit copy(ies) in digital or physical format is set forth in Sections 204.3(A) and 204.3(B) below. For detailed information on the
deposit requirements for registration and the mandatory deposit requirements, see Chapter 1500.

204.3(A)

Deposit Copy(ies) Submitted in Electronic Format

The applicant may submit deposit copy(ies) electronically through the online registration system if the work meets any of the following requirements:

• The work is unpublished;
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• The work has been published only in a digital format; or
• The work has been published and identifying material is the appropriate deposit for that
type of work. (For a detailed discussion of identifying material, see Chapter 1500, Section
1506.)

An applicant must submit the deposit copy(ies) in an acceptable file format. Failure to submit the
deposit copy(ies) in an acceptable file format may delay the examination of the claim, and the
applicant may be required to submit an acceptable file type that the U.S. Copyright Office can
access. The Office will not establish an effective date of registration until the Office receives a
file type that can be opened and examined by a registration specialist. The currently acceptable
file formats are listed on the Office’s website.
If an applicant submits an online application and the work does not meet the requirements listed
above, the applicant must submit deposit copy(ies) in a physical format. Likewise, applicants
who submit a paper application must submit the deposit copy(ies) in a physical format by mail,
courier, or hand delivery (not electronically). For a discussion of the procedure for submitting
the deposit copy(ies) in physical format, see Section 204.3(B) below.

204.3(B)

Deposit Copy(ies) Submitted in Physical Format
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Physical deposit copies should be submitted to the U.S. Copyright Office by mail, courier, or
hand delivery if (i) the work does not meet the requirements listed in Section 204.3(A), (ii) the
applicant is submitting a paper application rather than an online application, or (iii) if the applicant prefers to submit the deposit copy(ies) in a physical format rather than a digital format.

dure, see Chapter 600, Section 625.2(D) and Chapter 1500, Sections 1508.2 through 1508.5.) In
such cases, the effective date of registration is based on the date the Office receives the deposit
copy(ies) along with the corresponding shipping slip. If an applicant does not include the shipping slip with each mailed physical deposit the Office will not be able to connect the deposit to
an application.
When submitting a paper application, an applicant should send the completed application, proper filing fee, and complete and clear deposit copy(ies) in a single package to the address specified
in space 9 marked “Mail To,” which may be found at the bottom of every paper application.

205

Privacy

The applicant should not provide any private or confidential information in the application that
is not required for registration. All of the information that the applicant provides in the application is a permanent part of the public record, and the U.S. Copyright Office generally cannot
remove any information from the public record once a registration has been issued.
Section 705(a) of the Copyright Act requires the Register of Copyrights to prepare and maintain
“records of deposits, registrations, recordations, and other actions” taken by the Office. 17 U.S.C.
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§ 705(a). Section 705(b) states that all records maintained by the Office in connection with a
completed copyright registration “shall be open to public inspection.” 17 U.S.C. § 705(b).
With regard to copyright registrations, the Office requests and receives personally identifiable
information (“PII”), such as birth dates, addresses, and telephone numbers. The collection of
certain types of PII is mandated by statute or regulation, while other requested information is
optional for the applicant to provide. See 17 U.S.C. § 409. Both types of information are collectively referred to as “Requested PII.”
The Office will make information provided in a copyright application available to the general
public upon request, and much of this information will be available on the Internet through the
Office’s online database. For an example of the type of information that is typically displayed in
the Office’s online database, see the privacy page on the Office’s website.
The Office does not request, but sometimes receives, additional PII, such as driver’s license, social
security, and credit card numbers. This type of information is unnecessary for copyright registration and is referred to in the Office’s regulations as “extraneous PII.” See 37 C.F.R. § 201.2(f).
Applicants should not provide extraneous PII in an application. To protect the privacy of applicants, the Office may remove this type of information from an application during the examination process on its own initiative. If extraneous PII is included within the Office’s public records,
an author or claimant may request removal of this information in accordance with the Office’s
regulations. There is no fee for this service. See id.
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the name, address, telephone number, and email address of the person who should be contacted
for permission to use the work is optional, and the Office will accept an application even if an
applicant leaves the Rights and Permissions section blank. Although an applicant is encouraged
to provide contact information for rights and permission purposes, it is important to understand that if the applicant completes this portion of the application, the Office will include this
information in the online database.
If an applicant wants to provide contact information for persons who may be interested in using
the work — but does not want to provide a home address or other personal information — the
applicant should consider providing the name of a designated agent, a P.O. Box, or a designated
email address in the Rights and Permissions field of the application.
Modification of the information in the Office’s online public record (but not its offline public
record) is available where the author or claimant submits a written request to remove or replace
non-personally identifiable information for certain types of Requested PII (such as replacing a
home address with a P.O. Box number), and pays the appropriate fee for this service. See 37 C.F.R.
§§ 201.1(c)(8), 201.2(e).
See generally Removal of Personally Identifiable Information From Registration Records, 82
Fed. Reg. 9004 (Feb. 2, 2017).
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206

General Overview of the Examination Process

Once the U.S. Copyright Office receives the application, deposit copy(ies), and filing fee, the
application and deposit copy(ies) will be sent to the Registration Program, where they will be
assigned to a registration specialist. The specialist will examine these materials to determine
whether the work constitutes copyrightable subject matter and if the applicant has met the
other legal and formal requirements, including those set forth in the Copyright Act, the Copyright Office regulations, and the Compendium of U.S. Copyright Office Practices. See 17 U.S.C. §
410(a). For detailed information on this process, see Chapter 600.

207

Special Handling

Special handling is a procedure for expediting the examination of an application to register a
claim to copyright. There is an additional fee for this expedited service. For information concerning this fee, see the Office’s fee schedule.
The U.S. Copyright Office offers this service in certain circumstances where a copyright owner
or other interested parties have a compelling reason for an expedited decision on a pending application. Special handling may be requested for an online application or a paper application in
the following circumstances:
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that it will process all special handling applications within that time frame, particularly if the
claims present issues requiring correspondence.
For detailed information on special handling, see Chapter 600, Section 623.

208

Withdrawing an Application

An applicant may submit a request to withdraw a pending application at any time before the
U.S. Copyright Office has issued a certificate of registration or has refused to register the claim.
The request should be made in writing and it should explain why the applicant is seeking to
withdraw the claim.
The request should be addressed to the “Associate Register of Copyrights and Director of Registration Policy & Practice.” The applicant may email the request to the registration specialist
who has been assigned to the claim. Alternatively, the applicant may mail the request to the
following address:
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Associate Register of Copyrights and
Director of Registration Policy & Practice
Registration Program
U.S. Copyright Office
101 Independence Avenue SE
Washington, DC 20559
The Office will use its discretion to decide whether to approve or deny a timely withdrawal request. In making this decision, the Office will balance the interest of the applicant with the public
interest in maintaining the integrity of the registration record. The Office does not routinely
grant withdrawals, particularly where the request is made merely to avoid a refusal to register.
In the event that the Office approves a withdrawal request, the Office will not refund the filing
fee and will not return the deposit copy(ies). The Office will not reinstate an application once
it has been withdrawn. If the applicant wishes to resubmit the claim, the applicant must file a
new application, new deposit copy(ies), and the correct filing fee. The effective date of registration for a new claim will be based on the date that the new submission is received by the Office.

209

The Certificate of Registration and the Effective Date of Registration

If the applicant appears to meet the legal and formal requirements, the U.S. Copyright Office
will register the claim. The Office will issue a certificate of registration which contains much of
the information that the applicant provided in the application. In addition, the Office will create
an online public record for the registration, which may be accessed through the Office’s online
database. See 17 U.S.C. § 410(a).
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210

When Does a Registration Expire?

Registrations and renewal registrations issued under the current statute (the 1976 Act) expire
when the work enters the public domain in the United States. As discussed in Section 203, a
copyrighted work enters the public domain in this country when the copyright term for that
work has expired under U.S. law.
Registrations issued under the prior statute (the 1909 Act) expire at the end of the first twentyeight years of the copyright term, and if the copyright is renewed, the renewal registration expires
at the end of the renewal term. See Supplementary Registration, 81 Fed. Reg. 86,656, 86,660 n.23
(Dec. 1, 2016).
The fact that a work has entered the public domain in a foreign jurisdiction does not mean it
has entered the public domain in the United States.
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211

Registration Refused After Examination

The U.S. Copyright Office registers claims to copyright and issues certificates of registration only
when an applicant appears to meet the legal and formal requirements set forth in the Copyright
Act, the Copyright Office regulations, and the Compendium of U.S. Copyright Office Practices.
See 17 U.S.C. § 410(a).
If the Office finds that an applicant has not met the legal requirements for copyright registration, the Office will refuse to register the claim and will specify the reasons for its decision. The
Office will notify the applicant by sending a written communication to the address provided in
the Correspondent field/space of the application. For examples of situations in which the Office
will refuse to register a claim because of a failure to meet the legal and/or formal requirements,
see Chapter 600, Section 608, and Chapter 1500, Section 1503.2.
An applicant may appeal a refusal to register a copyright claim. For more information on the
appeals process, see Chapter 1700.
An applicant may institute a civil suit for copyright infringement even if the Office has refused to
register a claim, provided that the applicant satisfies the requirements set forth in Section 411(a)
of the Copyright Act. For information concerning this topic, see Chapter 1700, Section 1706.
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General Policies Regarding Inaccuracies and Misrepresentations

Immaterial Inaccuracies in the Application

As a general rule, the registration specialist may ignore immaterial inaccuracies in the application that appear to be inadvertent and do not affect the registrability of the claim. For
information concerning the U.S. Copyright Office’s practices and procedures for dealing with
inaccuracies in an application, see Chapter 600, Section 603.

212.3

Errors or Omissions in a Certificate of Registration

If the information set forth in the registration record is incorrect or incomplete, an applicant
may be able to correct that error or omission by submitting an application for a supplementary
registration, or under certain limited circumstances, by submitting a new application for a new
basic registration. For a discussion of these procedures, see Chapter 1800, Sections 1802 and
1803.
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212.4

Cancellation

If the U.S. Copyright Office discovers an error or omission in the registration record, it may
contact the applicant to correct the error, or it may cancel the registration if warranted under
the Office’s cancellation regulations. See 37 C.F.R. § 201.7. For a discussion of cancellation, see
Chapter 1800, Section 1807.

213

The Registration Process at a Glance

The following chart illustrates the registration process from start to finish:
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Applicant submits
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deposit copy(ies).

Applicant cures
deficiencies.
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provides
sufficient
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deposit copy(ies),
and the work is
copyrightable.

If the work is copyrightable
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insufficient, the Copyright
Office communicates with
the applicant.

Applicant fails to
cure deficiencies or
does not reply.

If the Copyright Office
finds the work is
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Office to reconsider the
rejection in writing for an
additional fee.
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The Copyright Office closes
the claim.

The Copyright Office
determines it is
copyrightable.

On second review, if the
Copyright Office finds the
work is uncopyrightable,
the Copyright Office
affirms the rejection.

On first review, if the
Copyright Office finds the
work uncopyrightable,
the claim is rejected.

Applicant may ask the
Office to reconsider the
rejection in writing for an
additional fee.

The Office reviews the
request to determine if the
work is copyrightable.
The Copyright Office registers
the claim. Certificate is mailed
to the applicant.
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COPYRIGHTABLE AUTHORSHIP:
What Can Be Registered
301

What This Chapter Covers

This Chapter discusses the U.S. Copyright Office’s practices and procedures for evaluating copyrightable authorship. For guidance on practices and procedures relating to specific types of
works, see the following Chapters:

• For a general overview of the registration process, see Chapter 200.
• For guidance in determining who may file an application and who may be named as the
copyright claimant, see Chapter 400.

• For guidance in identifying the work that will be submitted for registration, see Chapter 500.
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• For a discussion of websites and website content, see Chapter 1000.

• For a discussion of the options for registering certain groups of works, see Chapter 1100.
• For a discussion of renewal registrations, see Chapter 2100.
302

The Legal Framework

The Copyright Act protects “original works of authorship fixed in any tangible medium of expression, now known or later developed, from which they can be perceived, reproduced, or otherwise communicated, either directly or with the aid of a machine or device.” 17 U.S.C. § 102(a).
Section 410(a) of the statute states that the Register of Copyrights shall register a claim to
copyright and issue a certificate of registration if the U.S. Copyright Office determines that
“the material deposited constitutes copyrightable subject matter and that the other legal and
formal requirements have been met.” If the Office determines that “the material deposited does
not constitute copyrightable subject matter or that the claim is invalid for any other reason, the
Register shall refuse registration and shall notify the applicant in writing of the reasons for such
refusal.” 17 U.S.C. § 410(b).
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In determining whether a work is copyrightable, the Office analyzes questions such as:

• Is the work eligible for copyright protection in the United States?
• Has the work been fixed in a tangible medium of expression?
• Was the work created by a human author?
• Does the work constitute copyrightable subject matter?
• Is the work sufficiently original?
- Was the work independently created?
- Does the work possess at least some minimal degree of creativity?
If the answer to all of these questions is “yes,” the work is copyrightable and the claim may be
registered, as long as there are no other issues in the registration materials that raise questions
concerning the claim and as long as the other legal and formal requirements have been met.
These questions are discussed in Sections 304 through 308 below. For information on how the
Office interprets these questions when examining derivative works, compilations, and collective works, see Sections 311 and 312.

303

Inc.
,
p
u
ro
19
0
G
2
w
,
For information on how the Office interprets
o these questions
1when examining specific types
h 1art
. Zill arts,
c
r
v
of literary works, works of thecperforming
and
visual
works, see Chapters 700, 800,
a
.
M
In
n
,
o
and 900.
T
d
in VH archive
d
e
t
ci
587
5
3
7
Copyrightability
Is Determined Based on U.S. Copyright Law
1
No.

The U.S. Copyright Act is the exclusive source of copyright protection in the United States.
To register a work with the U.S. Copyright Office, all applicants—both foreign and domestic—must satisfy the requirements of U.S. copyright law. In determining whether a work is
copyrightable, the Office applies U.S. copyright law pursuant to title 17 of the U.S. Code, even
if the work was created in a foreign country, first published in a foreign country, or created by
a citizen, domiciliary, or habitual resident of a foreign country.

304

Eligibility

The U.S. Copyright Office may register a work of authorship if it is eligible for copyright protection in the United States. All U.S. works—both published and unpublished—created on or after
January 1, 1978, are eligible for U.S. copyright protection. 17 U.S.C. § 104(a), (b). Additionally,
all unpublished foreign works and most published foreign works are eligible for U.S. copyright
protection. Id. For more information on the eligibility requirements for published foreign works,
see Chapter 2000, Section 2003.
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305

The Fixation Requirement

A work of authorship may be deemed copyrightable, provided that it has been “fixed in any
tangible medium of expression, now known or later developed, from which [it] can be perceived,
reproduced, or otherwise communicated, either directly or indirectly with the aid of a machine
or device.” 17 U.S.C. § 102(a). Specifically, the work must be fixed in a copy or phonorecord “by
or under the authority of the author” and the work must be “sufficiently permanent or stable
to permit it to be perceived, reproduced, or otherwise communicated for a period of more than
transitory duration.” 17 U.S.C. § 101 (definition of “fixed”).
The terms “copy” and “phonorecord” are very broad. They cover “all of the material objects in
which copyrightable works are capable of being fixed,” H.R. REP. NO. 94-1476, at 53 (1976), reprinted in 1976 U.S.C.C.A.N 5659, 5666.1

• Copies are “material objects, other than phonorecords, in which a work is fixed by any method now known or later developed, and from which the work can be perceived, reproduced, or
otherwise communicated, either directly or with the aid of a machine or device,” including
the material object “in which the work is first fixed.” 17 U.S.C. § 101.

• Phonorecords are “material objects in which sounds, other than those accompanying a motion picture or other audiovisual work, are fixed by any method now known or later developed, and from which the sounds can be perceived, reproduced, or otherwise communicated,
either directly or with the aid of a machine or device,” including “the material object in which
the sounds are first fixed.” 17 U.S.C. § 101.
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Most works are fixed by their very nature, such as an article printed on paper, a song recorded
in a digital audio file, a sculpture rendered in bronze, a screenplay saved in a data file, or an
audiovisual work captured on film. Nevertheless, some works of authorship may not satisfy the
fixation requirement, such as an improvisational speech, sketch, dance, or other performance
that is not recorded in a tangible medium of expression. Other works may be temporarily embodied in a tangible form, but may not be sufficiently permanent or stable to warrant copyright
protection, such as “purely evanescent or transient reproductions such as those projected briefly
on a screen, shown electronically on a television,… or captured momentarily in the memory of
a computer.” H.R. REP. NO. 94-1476, at 53 (1976), reprinted in 1976 U.S.C.C.A.N. at 5666 (internal
quotations marks omitted).
The Office rarely encounters works that do not satisfy the fixation requirement because the
Office requires applicants to submit copies or phonorecords that contain a visually or aurally
perceptible copy of the work. However, the Office may communicate with the applicant or may
refuse registration if the work or the medium of expression only exists for a transitory period

1

The provisions of the House Report cited or quoted throughout this Chapter are identical to the corresponding provisions set
forth in Senate Report No. 94-473 (1975).
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of time, if the work or the medium is constantly changing, or if the medium does not allow the
specific elements of the work to be perceived, reproduced, or otherwise communicated in a
consistent and uniform manner.

306

The Human Authorship Requirement

The U.S. Copyright Office will register an original work of authorship, provided that the work
was created by a human being.
The copyright law only protects “the fruits of intellectual labor” that “are founded in the creative
powers of the mind.” Trade-Mark Cases, 100 U.S. 82, 94 (1879). Because copyright law is limited
to “original intellectual conceptions of the author,” the Office will refuse to register a claim if it
determines that a human being did not create the work. Burrow-Giles Lithographic Co. v. Sarony,
111 U.S. 53, 58 (1884). For representative examples of works that do not satisfy this requirement,
see Section 313.2 below.

307

Copyrightable Subject Matter

A work of authorship may be registered with the U.S. Copyright Office, provided that it constitutes copyrightable subject matter.
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Section 102(a) of the Copyright Act states that the subject matter of copyright includes the following categories of works:

• Pantomimes and choreographic works.
• Pictorial, graphic, and sculptural works.
• Motion pictures and other audiovisual works.
• Sound recordings.
• Architectural works.
Section 102(a) states that the subject matter of copyright also includes derivative works, compilations, and collective works. See 17 U.S.C. § 103(a);; see also 17 U.S.C. § 101 (explaining that
“[t]he term ‘compilation’ includes collective works”). These types of works are a subset of the
categories set forth in Section 102(a), rather than separate and distinct categories of works. In
other words, derivative works, compilations, and collective works may be registered, provided
that the work falls within one or more of the congressionally established categories of authorship under Section 102(a). See Registration of Claims to Copyright, 77 Fed. Reg. 37,605, 37,606
(June 22, 2012).
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The categories of works set forth in Section 102(a) “do not necessarily exhaust the scope of
‘original works of authorship’ that the [Copyright Act] is intended to protect.” H.R. REP. NO.
94-1476, at 53 (1976), reprinted in 1976 U.S.C.C.A.N. at 5666. The statute “sets out the general
area of copyrightable subject matter” with “sufficient flexibility to free the courts from rigid or
outmoded concepts of the scope of particular categories.” Id. The categories are also “overlapping
in the sense that a work falling within one class may encompass works coming within some or
all of the other categories.” Id.
Congress gave federal courts the flexibility to interpret the scope of the existing subject matter
categories, but only Congress has the authority to create entirely new categories of authorship.
“If the federal courts do not have the authority to establish new categories of subject matter, it
necessarily follows that the Copyright Office also has no such authority in the absence of any
clear delegation of authority to the Register of Copyrights.” 77 Fed. Reg. at 37,607.
While the categories listed in Section 102(a) are “very broad … there are unquestionably other
areas of existing subject matter that [the Copyright Act] does not propose to protect.…” H.R.
REP. NO. 94-1476, at 52 (1976), reprinted in 1976 U.S.C.C.A.N. at 5665. If the Office determines
that a work does not fall within the categories of copyrightable subject matter, the Office will
refuse to register the claim. For representative examples of works that do not satisfy this requirement, see Sections 313.3 and 313.6(C) below.
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The Originality Requirement

These requirements are discussed in Sections 308.1 and 308.2 below.

308.1

Independent Creation

The term “independent creation” means that the author created the work without copying from
other works. See Feist, 499 U.S. at 345.
The copyright law protects “those components of a work that are original to the author,” but
“originality” does not require “novelty.” Id. at 345, 348. A work may satisfy the independent
creation requirement “even though it closely resembles other works so long as the similarity is
fortuitous, not the result of copying.” Id. at 345. For example, if two authors created works that
are similar or even identical, each work could be registered provided that the authors did not
copy expression from each other.
As a general rule, the Office will accept the applicant’s representation that the work was independently created by the author(s) named in the application, unless that statement is implausible
or is contradicted by information provided elsewhere in the registration materials or in the
Office’s records or by information that is known to the registration specialist. If the specialist
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determines that the work was not independently created, he or she may communicate with the
applicant or may refuse to register the claim.
For representative examples of works that do not satisfy the independent creation requirement,
see Section 313.4(A) below.

308.2

Creativity

A work of authorship must possess “some minimal degree of creativity” to sustain a copyright
claim. Feist, 499 U.S. at 358, 362 (citation omitted).
“[T]he requisite level of creativity is extremely low.” Even a “slight amount” of creative expression will suffice. “The vast majority of works make the grade quite easily, as they possess some
creative spark, ‘no matter how crude, humble or obvious it might be.’” Id. at 346 (citation omitted).
An author’s expression does not need to “be presented in an innovative or surprising way,” but
it “cannot be so mechanical or routine as to require no creativity whatsoever.” A work that it is
“entirely typical,” “garden-variety,” or “devoid of even the slightest traces of creativity” does not
satisfy the originality requirement. Feist, 499 U.S. at 362. “[T]here is nothing remotely creative”
about a work that merely reflects “an age-old practice, firmly rooted in tradition and so commonplace that it has come to be expected as a matter of course.” Id. at 363. Likewise, a work “does
not possess the minimal creative spark required by the Copyright Act” if the author’s expression
is “obvious” or “practically inevitable.” Id. at 363.
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issue
possess some minimal degree of creativity, it will refuse registration.
For more information on works that do not satisfy the creativity requirement, see Sections
313.4(A) through 313.4(K) below.

309

Examining a Work for Copyrightable Authorship

As discussed in Section 302, the U.S. Copyright Office will examine a work of authorship to
determine if “the material deposited constitutes copyrightable subject matter” and if “the other
legal and formal requirements have been met.” 17 U.S.C. § 410(a). In determining whether a
work is copyrightable, the registration specialist will consider (i) the application, (ii) the deposit
copy(ies), (iii) whether the correct the filing fee was submitted, as well as (iv) any communications between the applicant and the Office relating to the registration of the claim or any other
material that has been submitted to the Office. Together, these items are referred to as the “registration materials.”
As discussed in Sections 304 through 308, a work may be copyrightable (i) if it is eligible for
copyright protection in the United States, (ii) if the work has been fixed in a tangible medium
of expression, (iii) if the work was created by a human author, (iv) if the work constitutes copy-
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rightable subject matter, and (v) if the work contains at least a minimum amount of creative
authorship that is original to the author.
When examining a claim to copyright, the registration specialist will use objective criteria to
determine whether the work satisfies these requirements by reviewing the information provided
in the application and by examining the deposit copy(ies), including its individual elements as
well as the work as a whole. The specific criteria that the specialist will consider when examining a derivative work, a compilation, or a collective work are discussed in Sections 311 and 312.
The specific criteria that the specialist will consider when examining a literary work, a work of
the performing arts, or a work of the visual arts are discussed in Chapters 700, 800, and 900.

309.1

Prior Works and Prior Registrations

As a general rule, the registration specialist will not search the U.S. Copyright Office’s records
to determine if the work has been registered before, unless there is conflicting information in
the registration materials or other sources of information that are known by the Office or the
general public. The specialist will not compare the deposit copy(ies) with other works that have
been previously registered with the Office. Likewise, the specialist generally will not compare the
deposit copy(ies) with other works to determine whether the applicant is attempting to register
a work that is substantially similar to another work of authorship, unless the applicant appears
to be asserting a claim in a work that is unusually similar to another work of authorship that is
known to the specialist.

309.2
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false representation of a material fact in an application
for copyright registration, or in any written statement filed in connection with an application,
is a crime that is punishable under 17 U.S.C. § 506(e).
Ordinarily, the Office will not conduct its own factual investigation to confirm the truth of the
statements made in the application. However, the Office may take administrative notice of facts
or matters that are known by the Office or the general public, and may communicate with the
applicant if the application appears to contain inaccurate or erroneous information.

309.3

No Precedential Value

The determination of copyrightability will be made on a case-by-case basis. The fact that the
U.S. Copyright Office registered a particular work does not necessarily mean that the Office will
register similar types of works or works that fall within the same category. A decision to register
a particular work has no precedential value and is not binding upon the Office when it examines
any other application.
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310

Factors That Will Not Be Considered in the Examination of Originality

As a general rule, the U.S. Copyright Office will not consider factors that have no bearing on
whether the originality requirement has been met. Examples of such factors are discussed in
Sections 310.1 through 310.10 below.

310.1

Novelty or Ingenuity

The U.S. Copyright Office will examine each work in isolation to determine whether it satisfies
the originality requirement. The fact that a work may be novel, distinctive, innovative, or even
unique is irrelevant to this analysis. See H.R. REP. NO. 94-1476, at 51 (1976), reprinted in 1976
U.S.C.C.A.N. at 5664 (stating “the standard of originality established by the courts … does not
include requirements of novelty [or] ingenuity” and that Congress did not intend “to enlarge
the standard of copyright protection” to impose these requirements).
As discussed in Section 308 “originality requires independent creation plus a modicum of creativity.” Feist, 499 U.S. at 346. The author’s expression does not need to be novel, and it does
not need to “be presented in an innovative or surprising way.” Id. at 362; see also L. Batlin & Son
v. Snyder, 536 F.2d 486, 490 (2d. Cir. 1976) (“Originality is … distinguished from novelty; there
must be independent creation, but it need not be invention in the sense of striking uniqueness,
ingeniousness, or novelty”). A work of authorship may be original, even though it is neither new
nor inventive or even if “it closely resembles other works.” Feist, 499 U.S. at 345 (explaining that
“[o]riginality does not signify novelty”). Conversely, the fact that a work is new, innovative, or
even unique does not necessarily mean that it contains a sufficient amount of creative expression
to satisfy the originality requirement.

310.2
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Copyright Office does not consider the aesthetic value, artistic merit, or intrinsic quality of a
work. H.R. REP. NO. 94-1476, at 51 (1976), reprinted in 1976 U.S.C.C.A.N. at 5664. For example,
the Office will not look for any particular style of creative expression. Likewise, the Office will
not consider whether a work is visually appealing or written in elegant prose.
As the Supreme Court noted, “it would be a dangerous undertaking for persons trained only to
the law to constitute themselves final judges of the worth of pictorial illustrations, outside of the
narrowest and most obvious limits.” Bleistein v. Donaldson Lithographing Co., 188 U.S. 239, 251
(1903). The legislative history for the Copyright Act recognizes that “the standard of originality
established by the courts … does not include requirements of … esthetic merit” and expressly
states that Congress did not intend “to enlarge the standard of copyright protection” to impose
this requirement. See H.R. REP. NO. 94-1476, at 51 (1976), reprinted in 1976 U.S.C.C.A.N. at 5664.
For the same reasons, the Office will not consider the truth or falsity of the facts set forth in a
work of authorship. Nor will the Office consider the soundness or the unsoundness of the views
espoused in the work. See Belcher v. Tarbox, 486 F.2d 1087, 1088 (9th Cir. 1973) (“The gravity
and immensity of the problems, theological, philosophical, economic and scientific, that would
confront a court if this view were adopted are staggering to contemplate. It is surely not a task
lightly to be assumed, and we decline the invitation to assume it.”) (footnote omitted).
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310.3

Symbolic Meaning and Impression

When the U.S. Copyright Office examines a work of authorship, it determines whether the work
“possess[es] the minimal creative spark required by the Copyright Act and the Constitution.” Feist,
499 U.S. at 363. The symbolic meaning or impression of a work is irrelevant to this determination.
The Office will use objective criteria to determine whether a work constitutes copyrightable
subject matter and satisfies the originality requirement. In making this determination, the Office will consider the expression that is fixed in the work itself and is perceptible in the deposit
copy(ies). Specifically, the Office will focus only on the actual appearance or sound of the work
that has been submitted for registration, but will not consider any meaning or significance that
the work may evoke. The fact that creative thought may take place in the mind of the person who
encounters a work has no bearing on the issue of originality. See 17 U.S.C. § 102.

310.4

Look and Feel

The U.S. Copyright Office will not consider the so-called “look and feel” of a work. Invoking a
work’s “feel” is not a viable substitute for an objective analysis of the work’s fixed and creative elements. See 4 Melville & David Nimmer, Nimmer on Copyright §13.03[A][1][c] (2013) (criticizing
the use of “feel” as a “wholly amorphous referent” that “merely invites an abdication of analysis”).

310.5
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less the work objectively demonstrates original authorship. Mental processes do not themselves
provide an objective basis for evaluating creativity. See 17 U.S.C. § 102(b).

310.6

The Author’s Skill and Experience

The U.S. Copyright Office will not consider the author’s creative skill and experience when
evaluating a work for copyrightable authorship, because the author’s personal or professional
history is irrelevant to the determination of copyrightability. Instead, the Office will focus solely
on the appearance or sound of the work that has been submitted for registration to determine
whether it satisfies the originality requirement. See L. Batlin & Son, 536 F.2d at 491 (finding that
“the requirement of originality [cannot] be satisfied simply by the demonstration of ‘physical
skill’ or ‘special training’”).

310.7

The Time, Effort, or Expense Required to Create the Work

When examining a work for original authorship, the U.S. Copyright Office will focus on the
appearance or sound of the work that the author created but will not consider the amount of
time, effort, or expense required to create the work. These issues have no bearing on whether a
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work possesses the minimum creative spark required by the Copyright Act and the Constitution.
See, e.g., Feist, 499 U.S. at 352-354, 364 (rejecting the so-called “sweat of the brow” doctrine that
provided copyright protection solely as a “reward for the hard work” of creating a work). As
Justice O’Connor observed, “copyright rewards originality, not effort” and “[w]ithout a doubt,
the ‘sweat of the brow’ doctrine flouted basic copyright principles.” Id. at 352, 354, 364.

310.8

Design Alternatives

When examining a work for original authorship, the U.S. Copyright Office will focus on the
appearance or sound of the work that has been submitted for registration, including its individual elements and the work as a whole, to determine whether it contains a sufficient amount
of original and creative authorship.
As a general rule, the Office will not consider possible design alternatives that the author may
have considered when he or she created the work. Likewise, the Office will not consider potential
variations in the use of the work, such as the fact that a work could be presented in a different
color, in a different size, or with a different orientation.
The creative process often requires many choices involving the size, coloring, orientation, proportion, configuration, perspective, or other constituent elements of the work. These types of
choices are present in every work of authorship. It is not the variety of choices available to the
author that must be evaluated, but the actual work that the author created.

310.9

310.10
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Commercial Appeal or Success

The U.S. Copyright Office will not consider the marketability or commercial success of the work,
because these issues are irrelevant to the originality analysis. “Works may experience commercial
success even without originality and works with originality may enjoy none whatsoever.” Paul
Morelli Design, Inc. v. Tiffany & Co., 200 F. Supp. 2d 482, 488 (E.D. Pa. 2002).

311

Derivative Works

This Section discusses the U.S. Copyright Office’s practices and procedures for evaluating the
copyrightability of a derivative work.
For a definition and general discussion of derivative works, see Chapter 500, Section 507. For
specific instructions on how to prepare an application to register this type of work, see Chapter
600, Sections 613.6, 617.5, 618.5, 620.7, and 621.
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311.1

Copyrightable Subject Matter

A derivative work may be registered with the U.S. Copyright Office, provided that it constitutes
copyrightable subject matter.
As discussed in Section 307 above, derivative works are a subset of the subject matter categories,
rather than a separate and distinct category of work. In other words, the new material that the
author contributed to the derivative work must fall “within one or more of the categories listed
in section 102 [of the Copyright Act].” H.R. REP. NO. 94-1476, at 57 (1976), reprinted in 1976
U.S.C.C.A.N. at 5670. If the new material does not fall within one or more of the congressionally
established categories of authorship, the registration specialist may communicate with the applicant if the authorship is questionable or may refuse registration. For example, the Office may
register a drawing of a dress or a photograph of a garden, but it cannot register a “revised dress
design” or a “genetically modified plant,” because clothing and plants do not constitute copyrightable subject matter under Section 102(a) of the Copyright Act. Cf. Registration of Claims
to Copyright, 77 Fed. Reg. 37,605, 37,606 (June 22, 2012).
In addition, the preexisting work that has been recast, transformed, or adapted, “must come
within the general subject matter of copyright set forth in section 102, regardless of whether it
is or was ever copyrighted.” H.R. REP. NO. 94-1476, at 57 (1976), reprinted in 1976 U.S.C.C.A.N.
at 5670. In other words, the preexisting work must qualify as a literary work; a musical work; a
dramatic work; a pantomime or choreographic work; a pictorial, graphic or sculptural work;
a motion picture or audiovisual work; a sound recording; and/or an architectural work. For
example, a ballet based on an epic poem would be considered a derivative work, because a poem
is a type of literary work. By contrast, a photograph of a lake or a sculpture of a mountain would
not be considered a derivative work, because lakes and mountains do not constitute copyrightable subject matter.
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one or more preexisting works does not constitute derivative authorship. Instead, the author of
the derivative work must recast, transform, or adapt some of the copyrightable portions of a
preexisting work. See H.R. REP. NO. 94-1476, at 57 (1976), reprinted in 1976 U.S.C.C.A.N. at 5670
(explaining that a derivative work “requires a process of recasting, transforming, or adapting ‘one
or more preexisting works’” and that “the ‘preexisting work’ must come within the general subject matter of copyright” whereas “[a] ‘compilation’ results from a process of selecting, bringing
together, organizing and arranging previously existing material of all kinds, regardless of whether
the individual items in the material have been or ever could have been subject to copyright.”).

311.2

The Originality Requirement for Derivative Works

Creating a derivative work requires “a process of recasting, transforming, or adapting ‘one or
more preexisting works.’” H.R. REP. NO. 94-1476, at 57 (1976), reprinted in 1976 U.S.C.C.A.N. at
5670. Thus, derivative works contain two distinct forms of authorship:

• The authorship in the preexisting work(s) that has been recast, transformed, or adapted within the derivative work; and

• The new authorship involved in recasting, transforming, or adapting those preexisting work(s).
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The new authorship that the author contributed to the derivative work may be registered, provided that it contains a sufficient amount of original expression, meaning that the derivative
work must be independently created and it must possess more than a modicum of creativity. See
Waldman Publishing Corp. v. Landoll, Inc., 43 F.3d 775, 782 (2d Cir. 1994).
As discussed in Section 308.1, independent creation means that the author(s) named in the application created the new or revised material that the applicant intends to register, “and this in
turn means that the work must not consist of actual copying.” L. Batlin & Son, 536 F.2d at 490
(citation omitted).
The amount of creativity required for a derivative work is the same as that required for a copyright in any other work. “All that is needed to satisfy both the Constitution and the statute is that
the ‘author’ contributed something more than a ‘merely trivial’ variation, something recognizably ‘his own.’” Alfred Bell & Co. v. Catalda Fine Arts, Inc., 191 F.2d 99, 102-03 (2d Cir. 1951) (citing
Chamberlin v. Uris Sales Corp., 150 F.2d 512, 513 (2d. Cir. 1945)). Thus, “the key inquiry is whether
there is sufficient nontrivial expressive variation in the derivative work to make it distinguishable
from the [preexisting] work in some meaningful way.” Schrock v. Learning Curve International,
Inc., 586 F.3d 513, 521 (7th Cir. 2009).
“While the quantum of originality that is required may be modest indeed,” courts have recognized that derivative works “[l]acking even a modest degree of originality. . . are not copyrightable.” L Batlin & Son, 536 F.2d at 490; Durham Industries, Inc. v. Tomy Corp., 630 F.2d 905, 911
(2d Cir. 1980). Miniscule variations do not satisfy this requirement, such as merely changing the
size of the preexisting work. Merely recasting a work from one medium to another alone does
not support a claim in derivative authorship. See L. Batlin & Son, 536 F.2d at 491. “Nor can the
requirement of originality be satisfied simply by the demonstration of ‘physical skill’ or ‘special
training.’” Id.
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Likewise, a registration for a derivative work does not cover any previously published material,
previously registered material, or public domain material that appears in the derivative work.
Nor does it cover any material that is not owned by the copyright claimant. See 17 U.S.C. § 103(b)
(stating that the copyright in a derivative work is “independent of, and does not affect or enlarge
the scope, duration, ownership, or subsistence of, any copyright protection in the preexisting
material”). If a derivative work contains an appreciable amount of previously published material,
previously registered material, public domain material, or third party material, the applicant
should exclude that material from the claim using the procedure described in Chapter 600, Section 621. For additional information concerning the scope of the copyright in a derivative work,
see Chapter 500, Section 507.2.

312

Compilations and Collective Works

This Section discusses the U.S. Copyright Office’s general practices and procedures for evaluating
the copyrightability of compilations and collective works.
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For a definition and general discussion of these types of works, see Chapter 500, Sections 508
and 509. For specific instructions on how to prepare an application to register a compilation, see
Chapter 600, Sections 613.7, 617.5, 618.6, 620.7, and 621.8(C). For specific instructions on how
to prepare an application to register a collective work, see Chapter 600, Sections 610.4, 613.8,
618.7, 620.8, and 621.8(D)

312.1

Copyrightable Subject Matter

A compilation or a collective work may be registered with the U.S. Copyright Office, provided
that it constitutes copyrightable subject matter.
As discussed in Section 307, compilations and collective works are a subset of the subject matter categories set forth in Section 102(a) of the Copyright Act, rather than separate and distinct
categories of works. See Registration of Claims to Copyright, 77 Fed. Reg. 37,605, 37,606 (June
22, 2012). Thus, a compilation or a collective work must qualify as a literary work; a musical
work; a dramatic work; a pantomime or choreographic work; a pictorial, graphic or sculptural
work; a motion picture or audiovisual work; a sound recording; and/or an architectural work.
See id. If the authorship involved in creating the compilation or collective work as a whole (i.e.,
the author’s selection, coordination, and/or arrangement) does not fall within one or more of
the congressionally established categories of authorship, the registration specialist may communicate with the applicant if the authorship appears questionable or may refuse registration. Id.
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Copyright Act.

• The Office may register a photograph of food if the photographer exercised
some minimal level of creativity in taking the picture. However, the Office
cannot register a “compilation of food” based on a selection, coordination,
and/or arrangement of items on a plate, because food does not constitute
copyrightable subject matter under Section 102(a) of the Copyright Act. Although a sculptural depiction of a plate of food may be copyrightable, that
would not prevent actual food from being arranged in the same way. See 17
U.S.C. § 113(b).

• The Office may register a claim in a compilation containing the names of the
author’s fifty favorite restaurants. While a restaurant or the name of a restaurant does not constitute copyrightable subject matter under Section 102(a)
of the Act, a list of restaurant names may constitute a literary work, which is
one of the congressionally established categories of authorship.
See 77 Fed. Reg. at 37,606.

Chapter 300

| 13

REVISED 09/29/2017

(232 of 1356)
Case: 17-35587, 03/15/2019, ID: 11228746, DktEntry: 88-2, Page 186 of 1306
C O M P E N D I U M : Copyrightable Authorship: What Can Be Registered

312.2

The Originality Requirement for Compilations

A compilation may contain several distinct forms of authorship:
SELECTION • authorship involved in choosing the material or data that will be included in the

compilation;
COORDINATION • authorship involved in classifying, categorizing, ordering, or grouping the ma-

terial or data; and/or
ARRANGEMENT • authorship involved in organizing or moving the order, position, or placement

of material or data within the compilation as a whole.
See Feist, 499 U.S. at 348.
In determining whether a compilation satisfies the originality requirement, the registration
specialist should focus on the manner in which the materials or data “have been selected, coordinated, and arranged” and “the principal focus should be on whether the selection, coordination,
and arrangement are sufficiently original to merit protection.” Id. at 358.
The authorship involved in selecting, coordinating, and arranging the preexisting material or
data must be objectively revealed in the deposit copy(ies). See id. (“Originality requires only that
the author make the selection or arrangement independently…and that it display some minimal
level of creativity”) (emphasis added). For instance, a compilation of statistics is not copyrightable if the author’s selection, coordination, or arrangement of data is not evident in the claim.
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author’s
arrangement do not (or vice versa). However, the more creative the selection, coordination, and/
or arrangement, the more likely it is that the author’s compilation will be registered. For example,
the Office generally will not register a compilation consisting of all the elements from a particular
set of data, because the selection is standard or obvious. Likewise, the Office generally will not
register a compilation containing only two or three elements, because the selection is necessarily
de minimis. See H.R. REP. NO. 94-1476, at 122 (1976), reprinted in U.S.C.C.A.N. at 5737 (stating
that a work does not qualify as a collective work “where relatively few separate elements have
been brought together,” as in the case of “a composition consisting of words and music, a work
published with illustrations or front matter, or three one-act plays”).

In determining whether the author’s compilation is sufficiently original, the U.S. Copyright Office may consider the following factors:

• What type of material or data did the author compile?
• How is the material or data presented?
• Was the selection, coordination, and/or arrangement made from a large or diverse pool of
material or data?
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• Was the coordination or arrangement standard?
• Is the selection exhaustive (e.g., a parts catalog containing standard information for all of the
parts sold by a particular company)?

• Is the coordination or arrangement obvious (e.g., is the information listed in alphabetical,
numerical, or chronological order)?

The statute also provides that preexisting material or data “must be selected, coordinated, or
arranged ‘in such a way’ as to render the work as a whole original. This implies that some ‘ways’
will trigger copyright, but that others will not.” Feist, 499 U.S. at 358 (citing 117 U.S.C. § 101 definition of “compilation”).
Examples:

• Generally, a selection consisting of less than four items will be scrutinized for
sufficient authorship.

• A selection, coordination, and/or arrangement that is mechanical or routine,
such as an alphabetical list of items added to a catalog within the past twelve
months, a symmetrical arrangement of stones on jewelry, arranging geometric shapes in a standard or symmetrical manner, arranging notes in standard
scales or in standard melodic or harmonic intervals, or a musical work consisting solely of a musical scale(s).
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and 1939, a complete collection of Arthur Conan Doyle’s Sher1
No. lock Holmes stories, or a collection of a feature writer’s contributions to a
particular newspaper over a period of six months arranged in chronological
order.

• A selection that is dictated by law, such as a law requiring a telephone company to publish a directory containing the names, addresses, and telephone
numbers of its subscribers.

• A selection, coordination, and/or arrangement of data that is practically inevitable, such as a standard organizational chart.

• Mailing or subscriber lists that contain standard information about a predetermined group of people organized in an obvious manner, such as an
alphabetical list of all the names, telephone numbers, and email addresses
for the members of the graduating class of a particular college or university.

• A compilation that contains an exhaustive selection of information where
the information is presented in sequential order, such as a genealogy containing a comprehensive selection of public records arranged in alphabetical or
chronological order.
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312.3

The Originality Requirement for Collective Works

A collective work “is a species of ‘compilation’” that “by its nature, must involve the selection,
assembly, and arrangement of ‘a number of contributions.’” H.R. REP. NO. 94-1476, at 122 (1976),
reprinted in 1976 U.S.C.C.A.N. at 5737 (discussing 17 U.S.C. § 101’s definitions of “compilation”
and “collective work”).
Because a collective work is a type of compilation, the U.S. Copyright Office will apply the criteria set forth in Section 312.2 to determine whether the author’s selection, coordination, and/
or arrangement satisfies the originality requirement. When examining a particular contribution
that appears within a collective work, the Office will apply the criteria set forth in Section 309.

313

Uncopyrightable Material

The U.S. Copyright Office has no authority to register works that are not protected by copyright
law. Some of the more common types of uncopyrightable material are discussed in Sections
313.1 through 313.6 below.
Although uncopyrightable material, by definition, is not eligible for copyright protection, the
Office may register a work that contains uncopyrightable material, provided that the work as a
whole contains other material that qualifies as an original work of authorship (e.g., a selection,
coordination, and/or arrangement of uncopyrightable elements where the resulting work as a
whole constitutes an original work of authorship).

313.1
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not protected by the Copyright Act and cannot be registered with the U.S. Copyright Office,
although it might be eligible for protection under state law.
Examples:

• Choreography that has never been filmed or notated.
• An extemporaneous speech that has not been filmed or recorded.
• A work communicated solely through conversation or a live broadcast that
has not been filmed, recorded, written, or transcribed.

• A dramatic sketch or musical composition improvised or developed from
memory that has not been filmed, recorded, or transcribed.
See H.R. REP. NO. 94-1476, at 52, 131 (1976), reprinted in 1976 U.S.C.C.A.N. at 5747.
313.2

Works That Lack Human Authorship

As discussed in Section 306, the Copyright Act protects “original works of authorship.” 17 U.S.C.
§ 102(a) (emphasis added). To qualify as a work of “authorship” a work must be created by a
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human being. See Burrow-Giles Lithographic Co., 111 U.S. at 58. Works that do not satisfy this
requirement are not copyrightable.
The Office will not register works produced by nature, animals, or plants. Likewise, the Office
cannot register a work purportedly created by divine or supernatural beings, although the Office may register a work where the application or the deposit copy(ies) state that the work was
inspired by a divine spirit.
Examples:

• A photograph taken by a monkey.
• A mural painted by an elephant.
• A claim based on the appearance of actual animal skin.
• A claim based on driftwood that has been shaped and smoothed by the ocean.
• A claim based on cut marks, defects, and other qualities found in natural
stone.

• An application for a song naming the Holy Spirit as the author of the work.
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Similarly, the Office will not register works produced by a machine or mere mechanical process
that operates randomly or automatically without any creative input or intervention from a human author.

ufacturing or materials requirements.

• Converting a work from analog to digital format, such as transferring a motion picture from VHS to DVD.

• Declicking or reducing the noise in a preexisting sound recording or converting a sound recording from monaural to stereo sound.

• Transposing a song from B major to C major.
• Medical imaging produced by x-rays, ultrasounds, magnetic resonance imaging, or other diagnostic equipment.

• A claim based on a mechanical weaving process that randomly produces irregular shapes in the fabric without any discernible pattern.
313.3

Works That Do Not Constitute Copyrightable Subject Matter

As discussed in Section 307 above, a work of authorship may be registered, provided that it falls
within one or more of the categories of works set forth in Section 102(a) of the Copyright Act.
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In other words, a work may be eligible for copyright protection if it qualifies as a literary work;
a musical work; a dramatic work; a pantomime; a choreographic work; a pictorial, graphic,
or sculptural work; a motion picture or other audiovisual work; a sound recording; or an architectural work. Works that do not fall within the existing categories of copyrightable subject
matter are not copyrightable and cannot be registered with the U.S. Copyright Office. See Registration of Claims to Copyright, 77 Fed. Reg. 37,605, 37,607 (June 22, 2012) (“Congress did not
delegate authority to the courts [or the Copyright Office] to create new categories of authorship.
Congress reserved this option for itself.”).

313.3(A)

Ideas, Procedures, Processes, Systems, Methods of Operation,
Concepts, Principles, or Discoveries

Section 102(b) of the Copyright Act expressly excludes copyright protection for “any idea, procedure, process, system, method of operation, concept, principle, or discovery, regardless of
the form in which it is described, explained, illustrated, or embodied in such work.” 17 U.S.C. §
102(b); see also 37 C.F.R. § 202.1(b). As such, any work or portion of a work that is an idea, procedure, process, system, method of operation, concept, principle, or discovery does not constitute
copyrightable subject matter and cannot be registered.
Examples:

• The idea or concept for a work of authorship.
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• Mathematical principles, formulas, algorithms, or equations.

• DNA sequences and other genetic, biological, or chemical substances or compounds, regardless of whether they are man-made or produced by nature.

• An extrapolation or application of an idea or system that always produces
substantially the same result, such as a computation of interest based upon
a particular rate.
The Office may register a literary, musical, graphic, or artistic description, explanation, or illustration of an idea, procedure, process, system, method of operation, concept, principle, or
discovery, provided that the work contains a sufficient amount of original authorship. See H.R.
REP. NO. 94-1476, at 56 (1976), reprinted in 1976 U.S.C.C.A.N. at 5669. However, the registration
would be limited to the copyrightable literary, musical, graphic, or artistic aspects of the work
because copyright law does not give copyright owners any exclusive rights in the ideas, procedures, processes, systems, methods of operation, concepts, principles, or discoveries described
in their works. As such, copyright owners do not have the right to prevent others from using
the ideas, concepts, principles, or discoveries or from implementing the procedures, processes,
systems, or methods of operation described in such works. See Feist, 499 U.S. at 344-45 (explaining that “[t]he most fundamental axiom of copyright law is that ‘no author may copyright his
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ideas or the facts he narrates.’” (quoting Harper & Row, Publishers, Inc. v. Nation Enterprises, 471
U.S. 539, 556 (1985)).

313.3(B)

Merger of Idea and Expression

In some cases, there may be only one way or only a limited number of ways to express a particular
idea, procedure, process, system, method of operation, concept, principle, or discovery. If the
U.S. Copyright Office determines that extending copyright protection to the author’s expression
would effectively accord protection to the idea, procedure, process, system, method of operation,
concept, principle, or discovery itself, the registration specialist may communicate with the
applicant or may refuse to register the claim.
For example, the Office cannot register a claim in the mere idea for a story that is based on a
common theme, such as “a quarrel between a Jewish father and an Irish father, the marriage of
their children, the birth of grandchildren and a reconciliation.” See Nichols v. Universal Pictures
Corp., 45 F.2d 119, 122 (2d Cir. 1930). The Office cannot register a claim based solely on standard
programming techniques that are commonly used to achieve a specific result in a computer
program. See, e.g., Sega Enterprises, Ltd. v. Accolade, Inc., 977 F.2d 1510, 1524 (9th Cir. 1992).
Likewise, the Office cannot register a claim based solely on standard expressions that naturally
follow from the idea for a work of authorship, such as a sculpture that depicts a brightly colored
jellyfish swimming in a vertical orientation. See Satava v. Lowry, 323 F.3d 805, 811 (9th Cir. 2003).

313.3(C)
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1not7-create that fact; he or she merely discovers its existence. As a result, facts “are never
.
o
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original” and Section 102(b) of the Copyright Act “is universally understood to prohibit any
copyright in facts.” Id. at 356. “[This] is true of all facts—scientific, historical, biographical, and
news of the day.” Id. at 348.
For the same reason, theories, predictions, or conclusions that are asserted to be facts are uncopyrightable, even if the assertion of fact is erroneous or incorrect. See, e.g., Hoehling v. Universal
City Studios, Inc., 618 F.2d 972, 978-79 (2d Cir. 1980); Nash v. CBS, Inc., 899 F.2d 1537, 1541 (7th
Cir. 1990).
Although facts are not copyrightable, a work of authorship that contains factual information
may be registered, provided that the work contains a sufficient amount of original authorship.
For example, a newspaper may be registered, but the registration does not cover “[t]he news
element—the information respecting current events contained in the [publication],” because
the news of the day “is not the creation of the writer, but is a report of matter that ordinarily are
publici juris.” International News Service v. Associated Press, 248 U.S. 215, 234 (1918) abrogated on
other grounds by Erie Railroad Co. v. Tompkins, 304 U.S. 64, 58 (1938). Likewise, “a directory that
contains absolutely no protectable written expression, only facts,” may be protected by copyright
only “if it features an original selection or arrangement.” Feist, 499 U.S. at 348. The copyright in
such works only protects the compilation expression that the author contributed to the work.
“No matter how original the format … the facts themselves do not become original through
association.” Id. at 349.
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313.3(D)

Typeface and Mere Variations of Typographic Ornamentation

The copyright law does not protect typeface or mere variations of typographic ornamentation
or lettering. 17 U.S.C. § 102(b); 37 C.F.R. § 202.1(a), (e).
A typeface is a set of letters, numbers, or other symbolic characters with repeating design elements that are consistently applied in a notational system that is intended to be used in composing text or other combinations of characters. H.R. REP. NO. 94-1476, at 55 (1976), reprinted in 1976
U.S.C.C.A.N. at 5668. Typeface includes typefonts, letterforms, and the like. Registrability of
Computer Programs that Generate Typefaces, 57 Fed. Reg. 6,201, 6,202 (Feb. 21, 1992).
The U.S. Copyright Office cannot register a claim to copyright in typeface or mere variations of
typographic ornamentation or lettering, regardless of whether the typeface is commonly used
or truly unique. Likewise, the Office cannot register a simple combination of a few typefonts,
letterforms, or typeface designs with minor linear or spatial variations. In Eltra Corp. v. Ringer,
579 F.2d 294 (4th Cir. 1978) the Office refused to register a typeface design under the 1909 Act.
Both the District Court and the Court of Appeals affirmed the Office’s decision, noting that
“typeface has never been considered entitled to copyright under the provisions of [the 1909 Act].”
579 F.2d at 298. The Fourth Circuit noted that many parties have asked “Congress to amend the
law in order to provide copyright protection to typeface” and “[j]ust as consistently Congress
has refused to grant the protection.” Id. Congress addressed this issue when it drafted the 1976
Act and concluded that typeface is not copyrightable. The House Report expressly states: “The
Committee does not regard the design of typeface, as thus defined, to be a copyrightable ‘pictorial, graphic, or sculptural work’ within the meaning of this bill. . . .” H.R. REP. NO. 94-1476, at 55
(1976), reprinted in 1976 U.S.C.C.A.N. at 5668-69.
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As a general rule, the mere arrangement of type on a page or screen is not copyrightable. See Section 313.3(E). However, if the arrangement produces an abstract or representational image, such
as an advertisement that uses letters to create a representation of a person, the Office may register
the claim provided that the resulting image contains a sufficient amount of pictorial expression.
The Office may register computer programs that generate typeface(s) provided that they contain a sufficient amount of literary authorship. However, the registration does not extend to any
typeface or mere variations of typographic ornamentation or lettering that may be generated
by the program. See Registrability of Computer Programs that Generate Typeface, 57 Fed.
Reg. at 6202. For a discussion of computer programs that generate typeface, see Chapter 700,
Section 723.

313.3(E)

Format and Layout

As a general rule, the U.S. Copyright Office does not accept vague claims of “format” and/or
“layout.” The general layout or format of a book, a page, a slide presentation, a website, a webpage,
a poster, a form, or the like, is not copyrightable because it is a template of expression. These
terms should be avoided and, if used, will be questioned by the registration specialist.
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Copyright protection may be available for the selection, coordination, and/or arrangement of
specific content, such as a compilation of artwork or a compilation of text, provided that the
content is arranged in a sufficiently creative manner. However, the claim would be limited to
the selection, coordination, and/or arrangement of that specific content, and it would not apply
to the format and layout itself.
A standard or common selection, coordination, and/or arrangement of specific content or simple variations thereof will not support a claim of compilation authorship and cannot be registered with the Office. If the content that appears in the work is copyrightable, but the selection,
coordination, and/or arrangement of that content is not, the claim should be limited to the
copyrightable content that the author contributed to the work (e.g., text, artwork, etc.) and the
compilation authorship should not be included in the claim.
For a general discussion of format and layout, see Chapter 900, Section 906.5.

313.4

Works That Do Not Satisfy the Originality Requirement

As discussed in Section 308, the Copyright Act protects “original works of authorship.” 17 U.S.C.
§ 102(a) (emphasis added). To qualify as an “original” work of authorship, the work must be independently created and must contain some minimal amount of creativity. The U.S. Copyright
Office will not register works that do not satisfy these requirements.

313.4(A)
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Corel Corp., 36 F. Supp. 2d 191, 195 (S.D.N.Y. 1999) (“exact photographic copies of public domain
works of art would not be copyrightable under United States law because they are not original”).

As a general rule, the registration specialist will not search the Office’s records or conduct
independent research to determine whether the work was created by the author(s) named in
the application because the existence of similar or identical works will not preclude a claim in a
work that was independently created. However, if the applicant asserts a claim in a work that is
unusually similar to another work of authorship that is known to the specialist, he or she may
communicate with the applicant. If the specialist determines that the author copied or incorporated another work of authorship, he or she may ask the applicant to exclude the preexisting
work from the claim or may refuse registration if the author did not contribute a sufficient
amount of additional original authorship to the work.
Examples:

• An exact reproduction of the Mona Lisa that cannot be distinguished from
the original.

• A photocopy or scan of a photograph.
• Photocopying, scanning, or digitizing a literary work.
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• Dubbing a sound recording from a preexisting recording.
• A toy model that is an exact replica of an automobile, airplane, train, or other
useful article where no creative expression has been added to the existing design.
313.4(B)

De Minimis Authorship

The term “de minimis” comes from the legal principle “de minimis non curat lex,” which means
“the law does not take notice of very small or trifling matters.” As the Supreme Court stated,
“copyright protects only those constituent elements of a work that possess more than a de minimis quantum of creativity.” Feist, 499 U.S. at 363. Works that contain no expression or only a
de minimis amount of original expression are not copyrightable and cannot be registered with
the U.S. Copyright Office.
Examples:
Literary Works:

• Substituting the pronouns “she” and “her” for “he” and “his” in a preexisting
work of authorship.

• Combining a coined term with a few short phrases that define the term.
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• Editing that merely consists of spelling and grammatical corrections.

Works of the Performing Arts:

• A synopsis consisting of a single sentence.
• A musical phrase consisting of three notes.
• A sound recording consisting of a single tone.
Works of the Visual Arts:

• Solitaire rings, simple diamond stud earrings, simple hoop earrings, and other
jewelry designs that contain only a trivial amount of authorship.

• Touching-up an aged or damaged photograph in order to restore it to its
original condition, without adding an appreciable amount of authorship to
the original image.
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• A public domain photograph of Winston Churchill combined with the word
“Commitment” and the quotation “Never, never, never give up.”

• An outline map of South Carolina with a blue heart in the center of the design
featuring the white crescent moon and white palmetto tree from the state flag.
Specific categories of literary works, works of the performing arts, and works of the visual arts
that contain a de minimis amount of authorship are discussed in Chapters 700, 800, and 900.

313.4(C)

Words and Short Phrases

Words and short phrases, such as names, titles, and slogans, are not copyrightable because they
contain a de minimis amount of authorship. See 37 C.F.R. § 202.1(a). The U.S. Copyright Office cannot register individual words or brief combinations of words, even if the word or short
phrase is novel or distinctive or lends itself to a play on words. See Kitchens of Sara Lee, Inc. v.
Nifty Foods Corp., 266 F.2d 541, 544 (2d Cir. 1959) (concluding that the Office’s regulation barring
the registration of short phrases is “a fair summary of the law”).
Examples:

• The name of an individual (including pseudonyms, pen names, or stage
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• The title or subtitle of a work of authorship.
• The name of a character.

• Catchwords, catchphrases, mottoes, slogans, or other short expressions.
For the same reasons, short musical phrases consisting of only a few musical notes standing alone
are not copyrightable and cannot be registered with the U.S. Copyright Office, even if the phrase
is novel or distinctive. See 37 C.F.R. § 202.1(a).
Examples:

• Clock chimes.
• “Mi do re sol, sol re mi do.”
• A trademark consisting of three musical notes.
Similarly, individual numbers, letters, sounds, and short phrases consisting of such elements are
not copyrightable, because they do not contain sufficient creative authorship. Id.
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The Office maintains various databases, indexes, catalogs, and other records that contain titles
of works that have been registered with the Office. These titles are part of the public record, but
the titles themselves are not subject to copyright protection.

313.4(D)

Works Consisting Entirely of Information That Is Common Property

The U.S. Copyright Office cannot register works consisting entirely of information that is common property because such works contain no original authorship. 37 C.F.R. § 202.1(d). Examples of common property include, without limitation, standard calendars, schedules of sporting
events, and lists or tables taken from public documents or other common sources. Id. For the
same reasons, the Office cannot register a claim in common sayings, diatonic and chromatic
musical scales, or common chord progressions that merely consist of standard harmonies or
common musical phrases.

313.4(E)

Measuring and Computing Devices

The U.S. Copyright Office cannot register devices that are designed for computing or measuring
or other useful articles in and of themselves. See 37 C.F.R. § 202.1(d). Examples of such devices include, without limitation, height and weight charts, tape measures and rulers, calculators, scales,
and thermometers.
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For a general discussion of useful articles, see Chapter 900, Section 924.

313.4(F)

Mere Listing of Ingredients or Contents

A mere listing of ingredients or contents is not copyrightable and cannot be registered with the
U.S. Copyright Office. 37 C.F.R. § 202.1(a).
Examples:

• A list of ingredients for a recipe.
• A list of components for a formula, compound, prescription, or the like.
• A list of musical tracks contained in a compact disc.
• A product label that merely lists the ingredients for the product, merely describes the product, or merely describes the contents of the product packaging.
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The Office may register a work that explains how to perform a particular activity, such as a cookbook or user manual, provided that the work contains a sufficient amount of text, photographs,
artwork, or other copyrightable expression. However, the registration does not extend to any
list of ingredients or contents that may be included in the work. See Publications International
v. Meredith Corp., 88 F.3d 473, 480 (7th Cir. 1996) (“We do not view the functional listing of
ingredients as original within the meaning of the Copyright Act.”); see also Policy Decision on
Copyrightability of Digitized Typefaces, 53 Fed. Reg. 38,110, 38,112 (Sept. 29, 1988) (explaining
that “the explanation and illustration of recipes is copyrightable even though the end result—the
food product—is not”).

313.4(G)

Blank Forms

Blank forms that are designed for recording information and do not in themselves convey information are not copyrightable. 37 C.F.R. § 202.1(c). Likewise, the copyright law does not protect
the ideas or principles behind a blank form, the systems or methods implemented by a form, or
any functional layout, coloring, or design that facilitates the use of a form. See Baker v. Selden,
101 U.S. 99 (1879).
Blank forms typically contain empty fields or lined spaces, as well as words or short phrases that
identify the content that should be recorded in each field or space. Examples include, without
limitation, time cards, graph paper, account books, diaries, bank checks, scorecards, address
books, report forms, order forms, and the like. 37 C.F.R. § 202.1(c).
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a large number of terms on a blank form may not satisfy the originality requirement if those
terms are part of a system for recording information, such as a medical diagnostic form. See 17
U.S.C. § 102(b).
When examining these types of works, the Office applies “a standard consistent with that applied
to all works submitted for registration: does the work evidence an appreciable quantum of original, creative expression?” See Registration of Claims to Copyright: Notice of Termination of
Inquiry Regarding Blank Forms, 45 Fed. Reg. 63,297 (Sept. 24, 1980). In applying this standard,
the Office focuses on the textual or pictorial expression that the author contributed to the work.
In other words, does the form qualify as a literary work, a pictorial work, or a work that contains
an original combination of literary and pictorial expression? If so, the Office will register the
claim. In all cases, the registration covers only the original textual or pictorial expression that
the author contributed to the work, but does not cover the blank form or other uncopyrightable
elements that the form may contain.
The Office cannot register the empty fields or lined spaces in a blank form. Likewise, the Office
cannot register the words, short phrases, or other de minimis text that appears in the headings for a blank form, even if the applicant attempts to register the work as a compilation of
uncopyrightable material. As discussed in Section 307, a compilation is a subset of the subject
matter categories listed in Section 102(a) of the Copyright Act, rather than a separate and distinct
category of authorship. In other words, a compilation may be registered, provided that the work
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as a whole falls within one or more of the congressionally established categories of authorship. A
blank form that merely contains words, short phrases, or a de minimis amount of text does not
satisfy this requirement because it does not qualify as a literary work, a pictorial work, a graphic
work, or any of the other categories of works listed in Section 102(a). Cf. Registration of Claims
to Copyright, 77 Fed. Reg. 37,605, 37,607 (June 22, 2012).
If a blank form poses an extensive number of questions or contains an exhaustive checklist of
information, the registration specialist may communicate with the applicant or may refuse
registration if it appears that the applicant is asserting a claim in the ideas, principles, systems,
or methods implemented by the form.

313.4(H)

Characters

Although the copyright law does not protect the name or the general idea for a character, a
work that depicts or describes a particular character may be registered if it contains a sufficient
amount of original authorship.
A registration for a visual art work, a literary work, or a work of the performing arts that depicts or describes a character covers the expression set forth in the deposit copy(ies), but it does
not cover the character per se. In other words, the copyright in the registered work protects the
author’s expression of the character, but it does not protect the mere concept of the character.
The copyright in the character itself is limited to the artistic rendition of the character in visual
form or the literary delineation of the character’s specific attributes in textual form. (The trademark law may provide additional protection for the character’s name or other attributes if the
character is sufficiently distinctive and is used to identify the source of the trademark owner’s
goods or services.)
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313.4(I)

Scènes à Faire

The copyright law does not protect stock characters, settings, or events that are common to a
particular subject matter or medium because they are commonplace and lack originality. For
example, the copyright for a work about the Hindenburg would not cover elements that are
“indispensable, or at least standard, in the treatment of ” that topic, such as scenes that take place
in a German beer hall or characters who utter common greetings of the period. See Hoehling,
618 F.2d at 979. The copyright for a work about a police station in an urban slum would not
cover elements that necessarily result from the choice of that setting, such as scenes depicting
drunks, prostitutes, vermin, and derelict cars, or stock themes commonly linked to the genre of
police fiction, such as foot chases or the “familiar figure of the Irish cop.” See Walker v. Time Life
Films, Inc., 784 F.2d 44, 50 (2d Cir. 1986). Likewise, the fact “[t]hat treasure might be hidden in
a cave inhabited by snakes, that fire might be used to repel the snake, that birds might frighten
an intruder in the jungle, and that a weary traveler might seek solace in a tavern … [are] simply
too general to be protectable.” See Zambito v. Paramount Pictures Corp., 613 F. Supp. 1107, 1112
(E.D.N.Y 1985).
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While scènes à faire cannot be registered by themselves, a work of authorship that contains standard expressions or stock characters, settings, or events may be registered provided that the work
as a whole contains a sufficient amount of original expression.

313.4(J)

Familiar Symbols and Designs

Familiar symbols and designs are not copyrightable and cannot be registered with the U.S.
Copyright Office, either in two-dimensional or three-dimensional form. 37 C.F.R. § 202.1(a).
Likewise, the Office cannot register a work consisting of a simple combination of a few familiar
symbols or designs with minor linear or spatial variations, either in two-dimensional or threedimensional form.
Examples of familiar symbols and designs include, without limitation:

• Letters.
• Punctuation.
• Symbols typically found on a keyboard, such as asterisks, ampersands, and
the like.

• Abbreviations.

Inc.
,
p
u
• Musical notes and symbols.
ro
19
0
G
2
w
,
o
1
. Zill March 1
v
• Numbers.
.
c
T, In ived on
H
V
in
• Mathematical
symbols.
ch
cited 5587 ar
7-3 symbols.
•. 1
Currency
o
N
• Arrows and other directional or navigational symbols.

• Common representational symbols, such as a spade, club, heart, diamond, star,
yin yang, fleur de lys, or the like.

• Common patterns, such as standard chevron, polka dot, checkerboard, or
houndstooth designs.

• Well-known and commonly used symbols that contain a de minimis amount
of expression or that are in the public domain, such as the peace symbol, gender symbols (Ƃ ƃ), the symbols for “play, pause, stop, forward, back,” simple
emoticons such as the typical smiley face (-), or the like.

• Standard industry designs, such as the caduceus, the barber pole, food labeling symbols, hazard warning symbols, or the like.

• Familiar religious symbols such as crosses, stars, crescents, and the like.
• Common architecture moldings, such as the volute used to decorate Ionic
and Corinthian columns.
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While familiar symbols and designs cannot be registered by themselves, a work of authorship that
incorporates one or more of these elements into a larger design may be registered if the work as
a whole contains a sufficient amount of creative expression.
For additional information concerning familiar symbols and designs, see Chapter 900, Section
906.2.

313.4(K)

Mere Variations of Coloring

Color is one of the basic building blocks for pictorial, graphic, and sculptural works. The U.S.
Copyright Office may register an original combination or arrangement of colors if it results
in a pictorial, graphic, or sculptural work that qualifies as an original work of authorship. See
Copyright Registration for Colorized Versions of Black and White Motion Pictures, 52 Fed.
Reg. 23,443, 23,445 (June 22, 1987).
The Office cannot register a claim to copyright in color in and of itself or a system for matching
pairs and sets of colors. See 17 U.S.C. § 102(b). Likewise, the Office cannot register mere variations
in coloring, regardless of whether the variations are made by hand, by computer, or any other
process. 37 C.F.R. § 202.1(a). If the author merely added or changed a few colors that appear in a
preexisting work of authorship or merely added, changed, or combined expected or familiar sets
or pairs of colors, the Office may communicate with the applicant or may refuse to register the
claim. Similarly, the Office may communicate or refuse registration for a compilation of colors
if the colors merely enhance the visual display of a chart, table, graph, device, or other article.
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• Making a few minor changes in a preexisting work of authorship, such as
simple tone-overs or color overlays.

• Using color as a simple form of typographic ornamentation.
• Using color to enhance sonar imaging or x-rays, sonograms, echocardiograms,
magnetic resonance imaging, or the like.

• Removing all the color from a preexisting work of authorship.
For additional information concerning color, see Chapter 900, Section 906.3.

313.5

Specific Types of Works That May Contain Uncopyrightable Material

The U.S. Copyright Office has adopted policies regarding the copyrightability of specific types
of literary works, works of the performing arts, and works of the visual arts.
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For information concerning literary works that may be or may contain uncopyrightable material,
see Chapter 700, Sections 707.1 (Numbers), 707.2 (Research), and 707.3 (Book Design).
For information concerning works of the performing arts that may be or may contain uncopyrightable material, see Chapter 800:

• Common property musical scales and arpeggios (Section 802.5(A)).
• Sound recordings fixed prior to February 15, 1972 (Section 803.5(D)).
• Social dances, simple routines, and other uncopyrightable movements (Sections 805.5(B) and
806.5(B)).

For information concerning works of the visual arts that may be or may contain uncopyrightable
material, see Chapter 900:

• Geometric figures and shapes (Section 906.1).
• Bridges, canals, dams, tents, mobile homes, and other uncopyrightable structures (Section
923.2).

• Interior design and landscape design (Section 923.2).

313.6

313.6(A)
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As discussed in Section 304, a work of authorship may be registered, provided that it is eligible
for copyright protection in the United States under Sections 104(a) or 104(b) of the Copyright
Act. Works that do not satisfy these requirements are not protected by U.S. copyright law and
cannot be registered with the U.S. Copyright Office. For more information concerning these
requirements, see Chapter 2000, Section 2003.

313.6(B)

Unlawful Use of Preexisting Material in a Derivative Work,
a Compilation, or a Collective Work

Some derivative works, compilations, and collective works cannot be registered with the U.S.
Copyright Office. Section 103(a) of the statute states that copyright protection for a compilation
or derivative work “employing preexisting material in which copyright subsists does not extend
to any part of the work in which such material has been used unlawfully.” 17 U.S.C. § 103(a). This
provision also applies to collective works because “the term ‘compilation’ includes collective
works.” 17 U.S.C. § 101 (definition of compilation).
Section 103(a) is intended to prevent “an infringer from benefiting, through copyright protection, from committing an unlawful act.” H.R. REP. NO. 941476, at 57 (1976), reprinted in 1976
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U.S.C.C.A.N. at 5671. At the same time, it allows the author of a derivative work, a compilation,
or a collective work to claim copyright in “those parts of the work that do not [unlawfully]
employ the preexisting work.” Id.
Ordinarily, the Office will not examine the preexisting material that appears in a derivative work,
a compilation, or a collective work to determine whether that material is protected by copyright
or whether it has been used in a lawful manner. However, the registration specialist may communicate with the applicant if the preexisting material has not been excluded from the claim
and it is reasonably clear that the claimant may not own the copyright in that material, such
as a mix tape containing a compilation of well-known sound recordings. The Office also may
question derivative claims that appear to be unlawful and that are inseparable or intertwined
with an underlying work, such as stage directions for a dramatic work.
The Office may register a derivative work, a compilation, or a collective work that contains
preexisting copyrightable material, provided that the author’s contribution to that work can be
separated from the preexisting material. For example, an anthology of poetry may be registered
as a collective work, even if the author accidentally included one poem that was unauthorized,
because that poem could be severed from the anthology without affecting the lawful aspects of
the collective work as a whole. By contrast, the Office may refuse registration if the preexisting
material is inseparably intertwined with the compilation or the derivative work, such as an unauthorized translation of a novel or an unauthorized arrangement of a song. See H.R. REP. NO.
941476, at 5758 (1976), reprinted in 1976 U.S.C.C.A.N. at 5671.
313.6(C)

313.6(C)(1)
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regardless of whether it is published or unpublished. 17 U.S.C. § 105; see also H.R.

REP. NO. 94-1476, at 58 (1976), reprinted in 1976 U.S.C.C.A.N. at 5672. This includes legislation
enacted by Congress, decisions issued by the federal judiciary, regulations issued by a federal
agency, or any other work prepared by an officer or employee of the U.S. federal government
while acting within the course of his or her official duties. It also includes works prepared by
an officer or employee of the government of the District of Columbia, the Commonwealth of
Puerto Rico, or the organized territories under the jurisdiction of the federal government.

If an applicant states that the U.S. government or any of its agencies, officers, or employees
created the work while acting within the scope of their employment, the registration specialist may communicate with the applicant and may refuse registration, even if the claimant is a
nongovernmental entity.
There are several exceptions to these rules:

• Although works prepared by officers or employees of the U.S. government within the scope

of their employment are not copyrightable, the federal government may receive and hold
“copyrights transferred to it by assignment, bequest, or otherwise.” 17 U.S.C. § 105. For example, a U.S. government agency may register a website created by a government contractor,
provided that the contractor did not create the website for the agency as a work made for
hire and provided that the contractor transferred the copyright in that work to that agency.
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• Works prepared by officers or employees of the U.S. Postal Service, the Corporation for Public

Broadcasting, the Public Broadcasting Services, or National Public Radio are not considered works of the U.S. government. See H.R. REP. NO. 94-1476, at 59 (1976), reprinted in 1976
U.S.C.C.A.N. at 5674 (expressly exempting the U.S. Postal Service).

• Works prepared by officers or employees of the Smithsonian Institution are not considered

works of the U.S. government if the author-employee was paid from the Smithsonian trust
fund.

• The U.S. Secretary of Commerce may secure copyright for a limited term not to exceed five

years in any standard reference data prepared or disseminated by the National Technical
Information Service. See 15 U.S.C. §290e; H.R. REP. NO. 94-1476, at 59-60 (1976), reprinted in
1976 U.S.C.C.A.N. at 5673.

• A work prepared by an officer or employee of the U.S. government may be registered if the

work was prepared at that person’s own volition and outside his or her official duties, even if
the subject matter focuses on the author’s work for the government. See H.R. REP. NO. 94-1476,
at 58 (1976), reprinted in 1976 U.S.C.C.A.N. at 5671.

313.6(C)(2)

Government Edicts
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As a matter of longstanding public policy, the U.S. Copyright Office will not register a government edict that has been issued by any state, local, or territorial government, including legislative
enactments, judicial decisions, administrative rulings, public ordinances, or similar types of official legal materials. Likewise, the Office will not register a government edict issued by any foreign
government or any translation prepared by a government employee acting within the course
of his or her official duties. See Banks v. Manchester, 128 U.S. 244, 253 (1888) (“there has always
been a judicial consensus, from the time of the decision in the case of Wheaton v. Peters, 8 Pet.
591, that no copyright could under the statutes passed by Congress, be secured in the products of
the labor done by judicial officers in the discharge of their judicial duties”); Howell v. Miller, 91
F. 129, 137 (6th Cir. 1898) (Harlan, J.) (“no one can obtain the exclusive right to publish the laws
of a state in a book prepared by him”).
There is a limited exception to this rule. Section 104(b)(5) of the Act states that works first
published by the United Nations or any of its specialized agencies, or first published by the
Organization of American States are eligible for copyright protection in the United States. See
17 U.S.C. § 104(b)(5).
A work that does not constitute a government edict may be registered, even if it was prepared
by an officer or employee of a state, local, territorial, or foreign government while acting within
the course of his or her official duties. For example, the Office may register a tourist magazine
written and published by Arizona’s department of tourism or a map created and published by
the public transit authority for the city of Detroit. Likewise, the Office may register annotations
that summarize or comment upon legal materials issued by a federal, state, local, or foreign government, unless the annotations themselves have the force of law. See Chapter 700, Section 717.1.

Chapter 300

| 31

REVISED 09/29/2017

(250 of 1356)
Case: 17-35587, 03/15/2019, ID: 11228746, DktEntry: 88-2, Page 204 of 1306
C O M P E N D I U M : Copyrightable Authorship: What Can Be Registered

313.6(D)

Works in the Public Domain

Works that are in the public domain in the United States cannot be registered with the U.S.
Copyright Office. A copyrighted work enters the public domain in the United States when “its
full copyright term has expired.” Golan v. Holder, 565 U.S. 302, 307 (2012). Works that do not
comply with certain statutory formalities may also be in the public domain, such as U.S. works
published without a copyright notice on or before March 1, 1989, or U.S. works published or
registered on or before December 31, 1963 that were not renewed in a timely manner. Likewise,
works that are not copyrightable are in the public domain, such as works that have not been
fixed in a tangible medium of expression or works that merely contain a de minimis amount of
authorship.
A derivative work, compilation, or collective work that contains public domain material may be
registered, provided that the new work contains a sufficient amount of original authorship. The
copyright in such works covers the compilation authorship or the new material that the author
contributed to the derivative work, the compilation, or the collective work, but it “is independent
of, and does not affect or enlarge the scope, duration, ownership, or subsistence of, any copyright
protection in the [public domain] material.” 17 U.S.C. § 103(b).

314

Use of Protected Names, Characters, Slogans, Symbols, Seals,
Emblems, and Insignia

Inc.
,
p
u
Occasionally, the U.S. Copyright Office receives works
names,
rothat contain
19 characters, slogans,
0
G
2
w
,
symbols, seals, emblems, or insignia thatilmay
be restricted1by
law, such as “Olympic,”
Z loDon’t
h the1 federal
.a Hoot,
c
r
v
“Smokey Bear,” “Woodsy Owl,” “Give
Pollute,”
4-H
Club
Emblem, or the sign
a
.
c
nM
,18InU.S.C. §§e700-716;
o
of the Red Cross. See,He.g.,
36 U.S.C. § 220506.
T
d
hiv
in V
c
r
d
a
e
t
i contains58a sufficient
7
If thecwork
amount of original authorship and if the federally protected
5
3
7
material
has
been
excluded
from
the claim, the registration specialist may register the claim
1
No. communicating with the applicant. By contrast, if the specialist is aware that the work
without
contains federally protected material that has not been excluded from the claim, the specialist
may notify the applicant that the material appears to be restricted and may ask the applicant
whether that material has been used in a lawful manner.

315

Obscenity

Pornographic works may be registered with the U.S. Copyright Office, provided that they contain a sufficient amount of original authorship.
As a general rule, a registration specialist will not examine a work or authorship to determine
whether it contains material that might be considered obscene. See Mitchell Brothers Film Group v.
Cinema Adult Theater, 604 F.2d 852, 858 (5th Cir. 1979) (concluding that the 1909 Act protects “all
creative works, obscene or non-obscene, that otherwise meet the requirements of the [statute]”
and that there is “no explicit or implicit bar to the copyrighting of obscene materials”). However,
if a work contains material that appears to fall within the scope of the Child Protection Act, the
specialist will refer the work to the Associate Register of Copyrights and Director of Registration Policy & Practice. If the Associate Register determines that the work clearly falls within the
scope of Title 18, sections 2251-2255, and if the Register of Copyrights concurs, the application,
deposit copy(ies), and any other materials that have been submitted to the Office will be referred
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to the U.S. Department of Justice. See Operating Guidelines Regarding the Child Protection
Act; Public Availability, 52 Fed. Reg. 10,177 (Mar. 30, 1987).

316

Classified Material

If the U.S. Copyright Office is aware that the deposit copy(ies) contain information that has
been classified by the U.S. government, the registration specialist will refer the work to the
Associate Register of Copyrights and Director of Registration Policy & Practice. The material
should be held or disposed of in accordance with instructions from the Associate Register, and
the examination or other processing of the material by the Office should be suspended until the
matter has been resolved.
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401

What This Chapter Covers

This Chapter provides general information on who may and may not submit an application to
register a copyright claim.
For information on who may file a claim for specific types of works, who may file a renewal
application, and who may record a transfer of ownership, a notice of termination, or other documents pertaining to copyright, see the following chapters:

• For mask works, see Chapter 1200, Section 1211.
• For vessel designs, see Chapter 1300, Section 1311.2.
• For renewal applications, see Chapter 2100, Section 2115.5.
• For recording documents, see Chapter 2300, Sections 2309.4, 2310.6,
c. 2311, 2312.1, 2313.5, and
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• The author of the work;
• The owner of all the exclusive rights in the work;

• The owner of one or more—but less than all—of the exclusive rights in the work; or
• A duly authorized agent of any of the foregoing parties.
No other parties are entitled to file an application for copyright registration. See 17 U.S.C. §
408(a) (stating that “the owner of copyright or of any exclusive right in the work may obtain
registration of the copyright claim”); see also 37 C.F.R. § 202.3(c)(1) (specifying the parties who
may submit an application for copyright registration); Registration of Copyright: Definition of
Claimant, 77 Fed. Reg. 29,257, 29,258 (May 17, 2012).

403

Who Is the Correspondent?

When completing an application, the applicant must provide the name, address, and other contact information for the person or persons whom the Office should contact if the registration
specialist has questions or concerns regarding the application. This person is referred to as the
correspondent.
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In most cases, the correspondent and the applicant are the same person, because the correspondent typically certifies and submits the application. In all cases, the correspondent must be:

• An author of the work;
• An owner who owns all of the exclusive rights in the work;
• An owner of one or more—but less than all—of the exclusive rights in the work; or
• A duly authorized agent of one or more of the foregoing parties.
As a general rule, the U.S. Copyright Office will send all communications concerning an application or a registration to the correspondent at the address provided in the registration record.
For guidance in completing the Correspondent field/space of the application, see Chapter 600,
Section 622.2. For information on who may certify an application, see Chapter 600, Section 624.

404

Who Is the Claimant?

The only parties who are eligible to be the copyright claimant are (i) the author of the work, or
(ii) a copyright owner who owns all of the exclusive rights in the work. 37 C.F.R. § 202.3(a)(3). A
person or entity who owns one or more—but less than all—of the exclusive rights in a work is
not eligible to be a claimant. See Part 202 - Registration of Claims to Copyright, 43 Fed. Reg.
965, 965 (Jan. 5, 1978); Registration of Copyright: Definition of Claimant, 77 Fed. Reg. 29,257,
29,258 (May 17, 2012).
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Applications Filed by or on Behalf of the Author

An author is either (i) the person or persons who created the work, or (ii) the employer or other
person for whom the work was prepared, if the work was created during the course of employment or commissioned as a work made for hire. The author may be either a U.S. or a foreign
citizen.
If the author owns all of the rights under the copyright on the date that the application is filed,
the author must be named in the application as the copyright claimant. The author or the author’s duly authorized agent may certify and submit an application to register that claim. In the
situation where the author certifies and submits the application, the author is considered both
the applicant and the claimant. If the author’s duly authorized agent certifies and submits the
application, the author is still the claimant but the author’s agent is considered the applicant.
The author also may be named as the copyright claimant even if the author has transferred the
copyright or one or more of the exclusive rights to another party, or even if the author does not
own any of the rights at the time the application is filed. See generally Registration of Copyright:
Definition of Claimant, 77 Fed. Reg. 29,257, 29,258 (May 17, 2012); Registration of Claims to
Copyright, 43 Fed. Reg. 965, 965 (Jan. 5, 1978).
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If the author transferred all of the rights in a work to another party, either the author or the
transferee may be named as the copyright claimant, and the application may be submitted by
the author, the transferee, or their respective agents. If the author transferred only some of his
or her rights to another party, the author must be named as the copyright claimant, and the application to register the copyright in the author’s name may be filed by any of the parties listed in
Section 402 (i.e., the author, an owner of one or more exclusive rights, or their respective agents).

405.1

Joint Works

The U.S. Copyright Office will accept an application filed by or on behalf of one or more authors of a joint work if the application is otherwise proper and complete. The application must
identify all of the authors of the joint work.
If a joint author transferred all of his or her rights to a third party, either the joint author or the
transferee may be named as a copyright claimant, and the application may be filed by the joint
author, the transferee, or their respective agents. If a joint owner transferred only some of his or
her rights to a third party, the joint author must be named as the copyright claimant, although
the application to register the copyright in the joint author’s name may be filed by the transferee
or any of the other parties listed in Section 402.

405.2
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Any information that is provided in the application may be made available to the general public
through the Office’s online database. Once the Office issues a certificate of registration, in most
cases it cannot remove any information from the registration record, including a minor’s name,
address, or year of birth.

405.3

Mental Incompetents

Mental incompetents may claim copyright, and the U.S. Copyright Office will accept applications submitted either by or on behalf of a mentally incompetent person, provided the application is otherwise proper and complete. If a committee or guardian has been appointed for a
person adjudged to be incompetent, such committee or guardian generally should submit the
application as a duly authorized agent of the applicant.

405.4

Prisoners

An incarcerated person may claim copyright, and the U.S. Copyright Office will accept applications submitted either by or on behalf of an inmate of a prison or other penal institution if the
application is otherwise proper and complete.
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405.5

Deceased Authors

The U.S. Copyright Office will accept applications submitted by or on behalf of a claimant who
owns all of the rights that initially belonged to a deceased author, such as the author’s estate, a
devisee, or an heir. Likewise, the Office will accept applications that name a deceased author as
the copyright claimant if the author is the only party who is eligible to be named as the copyright claimant. If the application names an individual as author and claimant and the Office
discovers that the individual died before the application has been approved for registration, the
registration specialist may communicate with the applicant for the name of the current claimant. See Group Registration of Contributions to Periodicals, 81 Fed. Reg. 86,634, 86,641-42
(Dec. 1, 2016).

405.6

Foreign Authors

The U.S. Copyright Office will register works created by a foreign author if the work is eligible
for copyright protection in the United States. U.S. copyright law protects the unpublished works
of all authors (domestic or foreign) as long as the work is not in the public domain. Published
works of foreign authors may be eligible for protection in the United States if they satisfy the
requirements described in Chapter 2000, Section 2003.
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Applications Filed by or on Behalf of a Copyright Owner Who Owns All
of the Exclusive Rights

Applications Filed by an Owner of One or More—But Less than All—
of the Exclusive Rights

Any of the exclusive rights that make up a copyright or any subdivision of those rights can be
transferred and owned separately. 17 U.S.C. § 201(d)(2). A party who owns one or more — but
not all — of the rights that initially belonged to an author cannot be named as a copyright
claimant. See 37 C.F.R. § 202.3(a)(3). However, an owner of one or more of the exclusive rights
may submit an application to register the copyright in the author’s name. In this situation, the
author is considered to be the claimant, and the owner of the exclusive right(s) is considered the
applicant. See generally Registration of Copyright: Definition of Claimant, 77 Fed. Reg. 29,257,
29,258-59 (May 17, 2012).

408

Exclusive Licensees and Nonexclusive Licensees

An exclusive licensee is a party who has been granted one or more of the exclusive rights set
forth in Section 106 of the Copyright Act, or any subdivision of those rights. Exclusive licensees
are considered owners of those right(s) during the term of the license. A nonexclusive licensee
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is a party who has the right to use a work or an exclusive right in the work, but does not have
the right to prevent others from using the same work. Nonexclusive licensees are not owners of
the right(s) or parts thereof, but rather, they are considered authorized users.
The Copyright Act states that only “the owner of copyright or of any exclusive right in the
work may obtain registration of the copyright claim.” 17 U.S.C. § 408(a). Although an exclusive
licensee who owns one or more of the exclusive rights is entitled to submit an application, only
an exclusive licensee who owns all of the exclusive rights in a work is entitled to be named as
a copyright claimant. 37 C.F.R. §202.3(a)(3). An exclusive licensee with less than all rights may
submit an application by naming the author as the claimant.
As a general rule, a nonexclusive licensee is not entitled to be named as a copyright claimant or
to submit an application to register a copyright claim, because a nonexclusive licensee is neither
the “owner of copyright or of any exclusive right in the work.” 17 U.S.C. §408(a); see also 17 U.S.C.
§ 101 (definition of “transfer of copyright ownership,” which explicitly excludes nonexclusive
licenses). A nonexclusive licensee may certify or submit an application to register the copyright
only if the licensee is a duly authorized agent acting on behalf of the author or a person or entity
that owns all of the rights under copyright that initially belonged to the author.

409

Authorized Agents
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An author, a copyright owner who owns all of the rights in the work, or an owner of one or
more of the exclusive right(s) may use a duly authorized agent to submit an application on
their behalf. Examples of such agents include, but are not limited to, legal guardians, business
managers, literary agents, and attorneys.

The Office imposes no special qualifications or tests for authorized agents (including attorneys)
before they may file applications or otherwise conduct business with the Office. Nor does the
Office require applications to be prepared or submitted by an attorney. In certain special cases
the Office may suggest that the claimant consider seeking legal advice, but the Office does not
furnish the names of copyright attorneys, publishers, agents, or other similar information. See
37 C.F.R. § 201.2(a)(2).
As a general rule, the Office will accept the statement on the application certifying that the person
who signs the application is an authorized agent of the author or an owner of the exclusive rights
in the work. In some circumstances, the Office may ask an alleged agent to submit documentation showing that he or she is in fact authorized to act for one or more of those parties.

410

Who May File the Application: At a Glance

The following chart is intended to assist potential applicants in determining who may file an
application and who may be named as a claimant:
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Who May File the Application: At a Glance
Who owns the rights?

Who may be named as
claimant?

Who may file the application?

The author of the work owns all
of the rights

The author

The author
or
An authorized agent of the author

The author of the work owns
some—but not all—of the rights

The author

The author
or
An owner of one or more of the exclusive rights
or
An authorized agent of one or more of the
aforementioned parties

The author of the work owns
none of the rights

The author
and/or
The transferee who owns all of
the rights

The author
or
The transferee who owns all of the rights
or
An owner of one or more—but not all—of the
exclusive rights
or
An authorized agent of one or more of the
aforementioned parties
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An owner of one or more of the exclusive rights
or
An authorized agent of one or more of the
aforementioned parties
An exclusive licensee owns all of
the rights

The author
and/or
The exclusive licensee who owns
all of the rights

The author
or
The exclusive licensee who owns all of the
rights
or
An authorized agent of one or more of the
aforementioned parties

A exclusive licensee owns
some—but not all—of the rights

The author

The author
or
An owner of one or more of the exclusive rights
or
An authorized agent of one or more of the
aforementioned parties

Chapter 400

| 6

REVISED 09/29/2017

(260 of 1356)
Case: 17-35587, 03/15/2019, ID: 11228746, DktEntry: 88-2, Page 214 of 1306

COMPENDIUM: CHAPTER 500

IDENTIFYING THE WORK(S) COVERED BY A REGISTRATION
Contents
501

What This Chapter Covers

502

A Copyright Registration Covers a Claim in a Work of Original Authorship

503

Identifying the Original Authorship That the Applicant Intends to Register

503.1

1

What Is the Work of Authorship?

2
2

3

503.1(A)

Works of Authorship Distinguished from the Constituent Elements of the Work

503.1(B)

Copyrightable Subject Matter

503.1(C)

Compilations and Derivative Works

503.1(D)

Work of Authorship Distinguished from the Medium of Expression

503.1(E)

Copyrightable Authorship

503.2
503.3
503.4
503.5
503.5(A)
503.5(B)

3
4
5

5

Inc.
,
p
u
ro
19
0
G
2
w
,
What Type of Authorship Did the Author
Create?
7
o
1
. Zill March 1
v
.
c
Who Owns the Copyright
Authorship?
on 7
T, Inin the
d
H
e
V
v
Does the
Work
Material? 8
in ContainaUnclaimable
rchi
ited
7
c
8
55 Previously Published Material 9
Unclaimable
3Material:
7
1
o.
N
Unclaimable
Material: Previously Registered Material 9
Who Is the Author of the Work?

6

503.5(C)

Unclaimable Material: Public Domain Material

503.5(D)

Unclaimable Material: Copyrightable Material That Is Owned by a Third Party

504

9

The Scope of a Registration for a Work of Original Authorship

504.1

Copyrightable Authorship vs. Uncopyrightable Material

504.2

Authorship Contained in the Deposit Copy(ies)

504.3

Multiple Versions of the Same Work

505

Joint Works

10

10

11

11

11

12

505.1

What Is a Joint Work?

505.2

Determining Whether the Work Is a Joint Work

505.3

The Scope of the Copyright in a Joint Work

506

3

Works Made for Hire

12
12

13

14

506.1

What Is a Work Made for Hire?

14

506.2

Works Created by an Employee Within the Scope of His or Her Employment

15

REVISED 09/29/2017

(261 of 1356)
Case: 17-35587, 03/15/2019, ID: 11228746, DktEntry: 88-2, Page 215 of 1306
C O M P E N D I U M : Identifying the Work(s) Covered by a Registration

506.3

Works Specially Ordered or Commissioned as a Work Made for Hire

506.4

Determining whether the Work is a Work Made for Hire

506.4(A)

Applicant Makes the Determination

506.4(B)

Work Made for Hire Questionnaire

506.5
507

19

What Is a Derivative Work?

507.2

The Scope of the Copyright in a Derivative Work
Compilations

21

What Is a Compilation?

508.2

The Scope of the Copyright in a Compilation

23
24

Collective Works and Contributions to Collective Works

509.1

What Is a Collective Work?

509.2

The Scope of the Copyright in a Collective Work

510
510.1
510.2
510.3
511
512
512.1
512.2

22

23

508.1

509

20

21

507.1

508

18

18

The Scope of the Copyright in a Work Made for Hire
Derivative Works

17

One Registration Per Work

24

25
25

26

Inc.
,
p
u
r27o
19
0
G
Naming the Author as the Copyright Claimant
2
w
,
o
1
. Zill March 1
v
Adverse Claims 28
.
c
T, In 28
d on
H
e
V
One Work iPer
Registration
v
i
n
h
rc
aSame
7
citedVersions
8
Multiple
of
the
Work 29
5
35
7
1
o.
Unpublished
Versions of the Same Work 29
N
Unpublished Works vs. Published Works

Published Versions of the Same Work

27

30

512.2(A)

Registering Multiple Versions of a Published Work: More Complete
Version Published First 30

512.2(B)

Registering Multiple Versions of a Published Work: Less Complete
Version Published First 31

512.2(C)

Registering Multiple Versions of a Published Work: Multiple Versions Published on the
Same Date 31

Chapter 500

| ii

REVISED 09/29/2017

(262 of 1356)
Case: 17-35587, 03/15/2019, ID: 11228746, DktEntry: 88-2, Page 216 of 1306

COMPENDIUM: CHAPTER 500

IDENTIFYING THE WORK(S) COVERED BY A REGISTRATION
501

What This Chapter Covers

This Chapter provides guidance on how to identify the work that the applicant intends to register
with the U.S. Copyright Office. It explains how to identify the copyrightable authorship that
can be submitted for registration, and how to describe the claim to copyright in that authorship, particularly if the work contains multiple forms of authorship, if it was created by multiple
authors, if the authorship is owned by multiple copyright owners, or if the applicant intends to
register only a portion of the authorship that appears in the work. In addition, this Chapter assists copyright owners, courts, and the general public in understanding the scope of a registered
copyright claim.
When applying to register a work of authorship, it is crucial to correctly identify the work in
which copyright is claimed, including the type of work, the author(s) who created that work,
and the copyright owner who is entitled to claim copyright in that work. This Chapter provides
a general overview of certain forms of authorship and ownership that are recognized under the
copyright law, including joint works, works made for hire, derivative works, compilations,
and collective works.
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17- overview of the registration process, see Chapter 200.
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• For guidance in determining who may file an application and who may be named as the
copyright claimant, see Chapter 400.

• For a general overview of the applications that may be used to register a copyright claim, see
Chapter 1400.

• For information on how to complete an application, see Chapter 600.
• For information regarding the options for registering multiple works with one application,
see Chapter 1100.

• For information concerning the deposit requirements, see Chapter 1500.
• For information concerning the Copyright Office’s practices and procedures for evaluating

copyrightable authorship, see Chapter 300. For guidance concerning the practices and procedures relating to specific types of works, see the following chapters:

• For a discussion of literary works, see Chapter 700.
• For a discussion of works of the performing arts, see Chapter 800.
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• For a discussion of visual art works, see Chapter 900.
• For a discussion of websites and website content, see Chapter 1000.
• For a discussion of mask works and vessel designs, see Chapters 1200 and 1300.
502

A Copyright Registration Covers a Claim in a Work of Original Authorship

The U.S. Copyright Office does not issue copyrights, but instead simply registers claims to copyright. See 17 U.S.C. § 408(a) (stating that “the owner of copyright or of any exclusive right in the
work may obtain registration of the copyright claim” by submitting an appropriate application,
filing fee, and deposit to the Copyright Office). The copyright in a work of authorship created or
first published after January 1, 1978 is protected from the moment it is created, provided that the
work is original and is fixed in a tangible medium of expression.17 U.S.C. §§ 102(a), 408(a). In
other words, the copyright in a work of original authorship exists regardless of whether the work
has been submitted for registration or whether the Office has issued a certificate of registration
for that work. See 17 U.S.C. § 408(a) (“registration is not a condition of copyright protection”).
A copyright “claim” is an “assertion of copyright [ownership in] . . . the work.” Applications for
Registration of Claim to Copyright Under Revised Copyright Act, 42 Fed. Reg. 48,944, 48,945
(Sept. 26, 1977). Thus, when an applicant files an application to register a work of authorship,
the applicant is asserting a claim of ownership in the copyright in that work.
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A copyright claim is a claim in the original authorship that an author or authors contributed to
the work. The applicant — not the U.S. Copyright Office — must identify the original authorship that the applicant intends to register. In making this determination, the applicant may find
it helpful to consider the following questions:

• What is the work of authorship?
• Who is the author(s) of the work?
• What type(s) of authorship did the author or co-authors create?
• Who owns the copyright in that authorship?
• Does the work contain unclaimable material?
Each of these topics is discussed in Sections 503.1 through 503.5 below.
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503.1

503.1(A)

What Is the Work of Authorship?

Works of Authorship Distinguished from the Constituent Elements of the Work

The U.S. Copyright Office registers claims to copyright in works of authorship. As a general rule,
the Office will issue one registration for each work that is submitted for registration.
The Office may examine the constituent elements or individual components of a work to determine if the work contains a sufficient amount of creative expression to warrant registration.
But as a general rule, the Office will not issue separate registrations for the constituent elements
or individual components of a work of authorship. Likewise, the Office will not issue separate
registrations to each author who contributed copyrightable expression to a work of authorship
(except as contributions to a collective work or derivative works).

503.1(B)

Copyrightable Subject Matter

A work may be registered with the U.S. Copyright Office, provided that it falls within one or
more of the categories of authorship set forth under Section 102(a) of the Copyright Act. Works
that do not fall within one or more of these congressionally-established categories do not constitute copyrightable subject matter, and as such, cannot be registered.
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• Pantomimes and choreographic works.
• Pictorial, graphic, and sculptural works.
• Motion pictures and other audiovisual works.
• Sound recordings.
• Architectural works.

The following chart provides representative examples of works that may be registered and the
relevant category of authorship for each work.
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Category of Authorship

Types of Works

Literary Works

Fiction, nonfiction, poetry, serial publications (e.g., newspapers, magazines, etc.),
articles, advertising copy, written communications (e.g., letters, email messages),
reference works, directories, catalogs, compilations of information, computer programs, databases, ebooks, audiobooks, online textual works (e.g., blogs, website
text), and similar types of textual works.

Pictorial Works

Paintings, drawings, photographs, prints, art reproductions, maps, technical
drawings, diagrams, applied art (i.e., two-dimensional pictorial artwork applied to
a useful article), artistic crafts (e.g., textiles, table service patterns, wall plaques),
online or digital artwork (e.g., computer-aided artwork, digital imaging, pixel art),
and similar types of pictorial works.

Graphic Works

Drawings, prints, art reproductions, maps, technical drawings, diagrams, applied
art (i.e., two-dimensional graphic artwork applied to a useful article), artistic
crafts (e.g., textiles, table service patterns, wall plaques), online or digital artwork
(e.g., computer-aided artwork, digital imaging, pixel art), and similar types of
graphic works.

Sculptural Works

Sculptures, globes, models, applied art (i.e., three-dimensional artwork incorporated into a useful article), works of artistic craftsmanship (e.g., jewelry, decorative
vases, toys, piggybanks, dolls, stuffed toy animals, models), and similar types of
sculptural works.
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17Motion Pictures
No. Films, documentaries, television shows, cartoons, videos, online videos, motion
picture soundtracks, and similar types of motion pictures.
Audiovisual Works

Videogames, slide presentations, online audiovisual works (e.g., smartphone and
tablet applications, online courses and tutorials, website content), and similar
types of audiovisual works.

Sound Recordings

A recording of a song, a recording of a vocal performance, a recording of a musical
performance, a recording of a literary work (e.g., an audiobook), a digital file of a
performance, and similar types of recordings.

Architectural Works

Buildings, architectural plans, and architectural drawings.

503.1(C)

Compilations and Derivative Works

The Copyright Act states that “[t]he subject matter of copyright as specified by section 102 includes compilations and derivative works.” 17 U.S.C. § 103(a).
Compilations and derivative works constitute copyrightable subject matter, provided that the
work falls within one or more of the categories of authorship set forth in Section 102(a) of the
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Act (e.g., literary works, sound recordings, pictorial works, etc.). In other words, a compilation
or derivative work may be copyrightable provided that it qualifies as a literary work, a musical
work, a dramatic work, or one of the other congressionally-established categories of authorship.
A compilation or derivative work that does not fall within one or more of the Section 102(a)
categories is not registrable, such as a compilation of exercises or a new version of a useful article.
Registration of Claims to Copyright, 77 Fed. Reg. 37,605, 37,606 (June 22, 2012).
For a definition and discussion of compilations and derivative works, see Sections 507 and 508.

503.1(D)

Work of Authorship Distinguished from the Medium of Expression

A copyright registration covers the copyrightable authorship that the author contributed to the
work, but it does not cover the medium in which the work has been fixed. See H.R. REP. NO. 941476, at 53 (1976), reprinted in 1976 U.S.C.C.A.N. 5659, 5666; S. REP. NO. 94-473, at 52 (1975) (recognizing that there is “a fundamental distinction between the ‘original work’ which is the product
of ‘authorship’ and the multitude of material objects in which it can be embodied.”). Thus, when
completing an application, the applicant should describe the copyrightable authorship that the
author contributed to the work, rather than the medium that the author used to create that work.
The U.S. Copyright Office cannot register a claim based solely on the method that the author used
to create his or her expression or the medium in which the expression has been fixed.
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The following chart provides representative examples of various types of works and the authorship they typically contain, as distinguished from the medium in which the authorship may be
fixed. In these examples, the Office may register a claim to copyright in “2-D artwork,” “music
and lyrics,” “sound recording,” or other forms of original authorship, but not in the “canvas,”
“compact disc,” “digital music file,” or other medium that the author used to create the work.

Type of Work
Short story

Paper, digital file, etc.

Text that qualifies as a literary work

Acrylic painting

Canvas

2-D Artwork

Song containing music and
lyrics

Sheet music, compact disc, digital
music file, etc.

Music and lyrics

Recording of a song

Compact disc, digital music file, etc.

Sound recording

Home video

DVD, digital video file, etc.

Motion picture

503.1(E)

Copyrightable Authorship

When completing an application, the applicant should identify the copyrightable authorship
that the author contributed to the work, but should not assert a claim in any aspect of the work
that is not protected by copyright. For more information on what constitutes uncopyrightable
authorship, see Chapter 300, Section 313.
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The following chart provides representative examples of various types of works and the copyrightable authorship they typically contain, as distinguished from the uncopyrightable material
that may appear in the work. In these examples, the Office may register a claim to copyright in
the “text,” “photographs,” “artwork,” or other forms of copyrightable authorship that the author
contributed to the work, but not the “facts,” “listing of ingredients,” “process,” “method,” “name,”
“typeface,” “typographic ornamentation,” or other uncopyrightable material.

Type of Work

Copyrightable Authorship

Uncopyrightable Material

Newspaper

Text, photographs, illustrations

Facts

Cookbook

Text, artwork, photographs

Listings of ingredients; ideas, procedures, processes, or methods for
cooking

Computer program

Source code, screen displays of pictorial or audiovisual authorship

Ideas, procedures, processes, systems,
methods of operation, concepts, principles, or discoveries

Product logo

Artwork

Name of the product; typeface or
typographic ornamentation

Comic book
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503.2

Name of characters; idea for characters

The applicant should identify the author or co-authors who created the work that the applicant
intends to register.
If the work qualifies as a joint work, the applicant should identify each author who contributed
copyrightable authorship to that work. For a definition and discussion of joint works, see Section 505.
If the work was created as a work made for hire, the employer for hire should be identified as
the author. For a definition and discussion of works made for hire, see Section 506.
The author or co-authors listed in the application are presumed to be the sole authors or joint
authors of the expression claimed therein. Although the U.S. Copyright Office does not investigate the truth of the claims asserted in the application, it does verify that the asserted authorship facts are consistent with the facts contained in the deposit copy(ies) or elsewhere in the
registration materials.
For guidance in identifying the author of a work, see Chapter 600, Sections 613.1 through 613.8.
For guidance in completing the name of author field/space of the application, see Chapter 600,
Section 613.9.

Chapter 500

| 6

REVISED 09/29/2017

(268 of 1356)
Case: 17-35587, 03/15/2019, ID: 11228746, DktEntry: 88-2, Page 222 of 1306
C O M P E N D I U M : Identifying the Work(s) Covered by a Registration

503.3

What Type of Authorship Did the Author Create?

The applicant should identify the copyrightable authorship that the author or co-authors contributed to the work.
The U.S. Copyright Office only examines the authorship that is explicitly claimed in the application. It does not examine any authorship that is not claimed in the application, and therefore,
no prima facie presumption should apply to unclaimed authorship that appears in the work.
A copyrightable work may contain one or more types of authorship, but as discussed in Section
503.4, a registration only covers the authorship that is owned by the claimant or co-claimants
who are named in the application. In some cases, the applicant may intend and may be entitled
to register all of the authorship that appears in the work, while in other cases the applicant may
intend or may be entitled to register only certain aspects of the work.
The following chart provides a representative example of a work that contains multiple types
of authorship.

Work of Authorship

Authorship Created by Author A

Authorship Created by Author B
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Newspaper

Music
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By contrast, if the claimant owns the copyright in the music and lyrics, the applicant should assert a claim in both elements and should name Authors A and B in the application.

503.4

Who Owns the Copyright in the Authorship?

The applicant should identify the person or organization that owns the copyrightable authorship that the author or co-authors contributed to the work. For purposes of copyright registration, this person or organization is known as the “copyright claimant.”
The copyright in a work of authorship initially belongs to the author or co-authors of that work,
unless and until the author assigns the copyright to another party in a signed, written agreement
or by operation of law. 17 U.S.C. §§ 201(a), 204(a). If the author no longer owns the copyright in
the work, the applicant must provide a brief statement that explains “how the claimant obtained
ownership of the copyright.” 17 U.S.C. § 409(5). For guidance in completing these portions of
the application, see Chapter 600, Sections 619 and 620.
As discussed in Section 503.3, works of authorship often contain different forms of expression.
In some cases, the copyright claimant may own all of the authorship that appears in the work,
while in other cases the claimant may own or may be entitled to register only certain aspects of
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the work. In all cases, the applicant should assert a claim only in the authorship that is owned
by the claimant or co-claimants named in the application.
The following chart provides a representative example of a work that contains multiple types of
authorship that is owned by multiple claimants.

Work of Authorship

Authorship Owned
by Author A

Authorship Owned
by Author B

Authorship Owned
by Other Parties

Children’s Book

Text

Illustrations

Text, artwork, and photographs on the cover

If the claimant owns the copyright in the text of the book (but does not own the illustrations
or any of the content that appears on the cover), the applicant should identify the author(s) of
the text, the applicant should assert a claim in “text,” and the applicant should name A as the
copyright claimant.
If the claimant owns the copyright in the illustrations (but does not own the text of the book
or any of the content that appears on the cover), the applicant should identify the author(s) of
those illustrations, the applicant should assert a claim in “2-D artwork,” and the applicant should
name B as the copyright claimant.

503.5
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No.
• Previously published material.

• Previously registered material (including material that has been submitted for registration
but has not been registered yet).

• Material that is in the public domain.
• Copyrightable material that is owned by a third party (i.e., an individual or legal entity other
than the claimant who is named in the application).

For a definition and discussion of each type of unclaimable material, see Chapter 600, Sections
621.4 through 621.7.
If the work submitted for registration contains unclaimable material, the applicant should exclude that material from the claim by providing a brief description in the Material Excluded
field in the online application or in space 6(a) of the paper application. However, the applicant
does not need to complete this portion of the application if the work merely contains material
that is uncopyrightable, such as words, letters, numbers, common symbols and shapes, and the
like. Similarly, brief quotes, short phrases, and other de minimis uses of prior works do not need
to be excluded from the claim.
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For representative examples of works that contain unclaimable material, see Sections 503.5(A)
through 503.5(D) below. For guidance in completing the Material Excluded field and space 6(a)
of the application, see Chapter 600, Sections 621.4 through 621.6, and Section 621.8(B).

503.5(A)

Unclaimable Material: Previously Published Material

The following chart provides a representative example of a work that contains previously published material.
Work of Authorship

Excluded Material

New Authorship

Textbook
(second edition)

Text, artwork, and photographs
published in the first edition of this
textbook

New text that the author created for
the second edition of this textbook

In this example, the applicant may register the new text that the author contributed to the second
edition of this textbook. The applicant should exclude the text, artwork, and other material that
was published in the first edition of this work using the procedure described in Chapter 600,
Section 621.8.
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In this example, the unpublished screenplay has been previously registered with the U.S. Copyright Office, but the feature film has not. The applicant may register the new authorship that
the author contributed to the motion picture. The previously registered screenplay should be
excluded from the claim using the procedure described in Chapter 600, Section 621.8(F).

503.5(C)

Unclaimable Material: Public Domain Material

The following chart provides a representative example of a work that contains public domain
material.
Work of Authorship

Excluded Material

New Authorship

Musical based on The Confidence
Man by Herman Melville

The Confidence Man by Herman
Melville

Music, lyrics, script
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In this example, the musical is based on Herman Melville’s novel The Confidence Man, which
is in the public domain. The applicant may register the music, lyrics, and script that the author
contributed to the musical. The applicant should exclude the story, characters, and other expression that the author borrowed from the novel using the procedure described in Chapter 600,
Section 621.8.

503.5(D)

Unclaimable Material: Copyrightable Material That Is Owned by a Third Party

The following chart provides a representative example of a work that contains copyrightable
material that is owned by a third party.
Work of Authorship

Excluded Material

New Authorship

Coffee Table Book

Photographs owned by
Photographer A, B, & C

Text owned by Company X

In this example, Company X owns the copyright in the text of the coffee table book, while Photographers A, B, and C own the copyright in the photographs that appear in the book. Company
X may register the text that the author contributed to the book. The photographs should be
excluded from the claim using the procedure described in Chapter 600, Section 621.8.

504
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the Author Created field, and if appropriate, the New Material Included field. In the paper application, the applicant should assert a claim in this authorship by completing the Nature of
Authorship space, and if appropriate, the Material Added to This Work space. Together, these
fields and spaces provide important information about the scope of the claim of authorship in
a work. Applicants are encouraged to be specific when completing these portions of the application. A clear description of the copyrightable expression that the applicant intends to register
creates an accurate record of authorship and ownership for the benefit of the copyright owner,
the courts, and the general public.
The fact that a work was submitted for registration and was registered by the U.S. Copyright Office does not necessarily mean that the registration covers all the authorship that appears in the
work as a whole. As discussed in Sections 503.3 and 504.3, the Office examines and registers only
the copyrightable authorship that is expressly claimed in the application and that is included
in the deposit copy(ies). The Office does not examine any authorship that is not claimed or any
authorship that has been disclaimed in the application, and the Office cannot examine any authorship that does not appear in the deposit copy(ies).
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504.1

Copyrightable Authorship vs. Uncopyrightable Material

A registration covers the copyrightable authorship that the author or co-authors contributed to
the work, but it does not cover any uncopyrightable material that appears in the work.
If the applicant expressly asserts a claim in uncopyrightable material, the registration specialist
may communicate with the applicant. In the alternative, the specialist may remove the uncopyrightable term from the application and register the claim with an annotation indicating that
the registration does not cover that material. See Chapter 600, Section 604. The annotation is
intended to put the copyright owner, the courts, and the general public on notice concerning the
extent of the claim. That said, a registration does not extend to uncopyrightable material that
appears in a work of authorship, even if the registration does not contain an annotation or even
if it contains ambiguous language that may refer to uncopyrightable material.

504.2

Authorship Contained in the Deposit Copy(ies)

Ordinarily, a registration for a work of authorship only covers the material that is included in
the deposit copy(ies). It does not cover authorship that does not appear in the deposit copy(ies),
even if the applicant expressly claims that authorship in the application.
There are two limited exceptions to this rule:
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work of authorship that is registered with identifying material or based on a grant of special
relief may cover the entire copyrightable content of the work, notwithstanding the fact that
the applicant did not submit a copy of the entire work. For a discussion of special relief and
examples of other works that may be registered with identifying material, see Chapter 1500,
Sections 1506 and 1508.8.

504.3

Multiple Versions of the Same Work

A registration only covers the specific version of the work that is submitted for registration. The
U.S. Copyright Office does not offer so-called “blanket registrations” that cover prior versions or
derivative versions of the same work. For example, a registration for a published website covers
the text, photographs, or other copyrightable content that appeared on that website on the date(s)
claimed in the application and specified in the deposit copy(ies), but it does not cover any future
version of that website. Similarly, a registration for version 1.30 of a computer program does not
cover version 1.20 or any previously published or previously registered content that appears in the
later version of that program. For the same reason, a registration for a comic book that depicts or
describes a particular character covers the expression set forth in that issue, but it does not cover
the character per se or any other issue or other work that features the same character.
For additional guidance in registering multiple versions of the same work, see Section 512.
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505

Joint Works

This Section provides the definition and a general discussion concerning joint works. For specific guidance in preparing an application to register a joint work, see Chapter 600, Sections
613.5 and 620.5.

505.1

What Is a Joint Work?

The Copyright Act defines a joint work as a work “prepared by two or more authors with the
intention that their contributions be merged into inseparable or interdependent parts of a unitary whole.” 17 U.S.C. § 101.
A work of authorship is considered a joint work “if the authors collaborated with each other, or
if each of the authors prepared his or her contribution with the knowledge and intention that it
would be merged with the contributions of other authors as ‘inseparable or interdependent parts
of a unitary whole.’” H.R. REP. NO. 94-1476, at 120, reprinted in 1976 U.S.C.C.A.N. 5659, 5736; S.
REP. NO.94-473, at 103-04. The key requirement “is the intention, at the time the writing is done,
that the parts be absorbed or combined into an integrated unit.” H.R. REP. NO. 94-1476, at 120,
reprinted in 1976 U.S.C.C.A.N. at 5736.
A contribution to a joint work is considered “inseparable” if the work contains a single form of
authorship, such as a novel or painting, and it is considered “interdependent” if the work contains multiple forms of authorship, such as motion picture, opera, or the music and lyrics of a
song. Id.; S. REP. NO. 94-473, at 103-04.
505.2
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facts that existed when the work was created. See H.R. REP. NO. 94-1476, at 120, reprinted in 1976
U.S.C.C.A.N. at 5736; S. REP. NO. 94-473, at 103.

When examining a joint work, the Office applies U.S. copyright law, even if the work was created
in a foreign country, created by a citizen, domiciliary, or habitual resident of a foreign country,
or first published in a foreign country. The U.S. Copyright Act is the exclusive source of copyright protection in the United States, and all applicants — both foreign and domestic — must
demonstrate that a work satisfies the requirements of U.S. copyright law in order to register a
work with the Office.
Upon request, the Office will provide the applicant with general information about the provisions of the Copyright Act, including the statutory definition for a joint work, and will explain
the relevant practices and procedures for registering this type of work. However, the Office
cannot provide specific legal advice on the rights of persons, issues involving a particular use
of a copyrighted work, cases of alleged foreign or domestic copyright infringement, contracts
between authors and publishers, or other matters of a similar nature. 37 C.F.R. § 201.2(a)(3).
When completing the application, the applicant should provide the name of each joint author
who contributed copyrightable authorship to the joint work. The Office takes the position that
each joint author must contribute a sufficient amount of original authorship to the work. An
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author who satisfies this requirement may be considered a joint author, even if his or her contribution to the work is smaller or less significant than the contributions made by another author.
By contrast, a collaborator who merely contributes a de minimis amount of expression is not
considered a joint author. See Chapter 300, Section 313.4(B).
As a general rule, the registration specialist will accept the applicant’s representation that a
work of authorship is a joint work, unless it is contradicted by information provided elsewhere
in the registration materials or in the Office’s records, or by information that is known to the
specialist. If the claim appears implausible, the specialist may communicate with the applicant
or may refuse registration. Examples of factors that may indicate that a work does not qualify as
a joint work include the following:

• Evidence that one or more of the authors did not intend to merge their contributions into a
unitary whole.

• A work containing separate copyright notices for the authors’ respective contributions to the
work (e.g., “text © Selena Banik, illustrations © Kieran Banik”).

• A work containing a number of separate and independent works, such as a book of photographs by different authors.

• A work containing a major contribution from one author combined with a minor contribu-
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tion by another author, such as a book containing hundreds of pages of text by one author
and an introduction or a few illustrations by another author.

505.3

The authors of a joint work jointly own the copyright in each other’s contributions and each
author owns an undivided interest in the copyright for the work as a whole. 17 U.S.C. § 201(a).
In other words, all the authors are “treated generally as tenants in common, with each co-owner
having an independent right to use or license the use of a work, subject to a duty of accounting to
the other co-owners for any profits.” H.R. REP. NO. 94-1476, at 121, reprinted in 1976 U.S.C.C.A.N.
at 5736; S. REP. NO. 94-473, at 104.
If the work of authorship was created by two or more individuals, the copyright in the joint work
expires seventy years after the death of the last surviving author. 17 U.S.C. § 302(b). If the joint
work was created by two or more authors as a work made for hire, an anonymous work, or a
pseudonymous work, the copyright expires ninety-five years from the year of publication or
120 years from the year of creation (whichever is shorter). 17 U.S.C. § 302(c). The term “for an
anonymous or pseudonymous work can be converted to the ordinary life-plus-[seventy] term if
‘the identity of one or more of the [joint] authors . . . is revealed’ in . . . records maintained for this
purpose in the Copyright Office.” H.R. REP. NO. 94-1476, at 137, reprinted in 1976 U.S.C.C.A.N.
at 5753; S. REP. NO. 94-473, at 120. In this situation, the term of the copyright is “based on the life
of the author or co-authors whose identity has been revealed.” 17 U.S.C. § 302(c).
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506

Works Made for Hire

This Section provides the definition and a general discussion concerning works made for hire.
For guidance in preparing an application to register a work made for hire, see Chapter 600,
Sections 613.4, 614.1, 616.1(A), and 617.3.

506.1

What Is a Work Made for Hire?

The term “work made for hire” is defined in Section 101 of the Copyright Act. This definition
applies to works created on or after January 1, 1978. For works created prior to 1978, see Chapter
2100.
The statute defines a work made for hire as:
1.

A work prepared by an employee within the scope of his or her employment;

or
2.

A work that is specially ordered or commissioned, provided that the parties expressly agree
in a written instrument signed by them that the work shall be considered a “work made for
hire,” and provided that the work is specially ordered or commissioned for use as:
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- A test;

- Answer material for a test;
- An atlas;
- An instructional text, which is defined as a “literary, pictorial, or graphic work prepared
for publication and with the purpose of use in systematic instructional activities;” or

- A supplementary work, which is defined as “a work prepared for publication as a secondary adjunct to a work by another author for the purpose of introducing, concluding,
illustrating, explaining, revising, commenting upon, or assisting in the use of the other
work, such as forewords, afterwords, pictorial illustrations, maps, charts, tables, editorial
notes, musical arrangements, answer material for tests, bibliographies, appendixes, and
indexes.”

17 U.S.C. § 101 (definition of “work made for hire”).
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506.2

Works Created by an Employee Within the Scope of His or Her Employment

The Copyright Act does not define the terms “employee,” “employer,” or “scope of employment.”
The Supreme Court has held that Congress intended these terms “to be understood in light of
agency law” and that the courts should rely “on the general common law of agency, rather than
on the law of any particular State, to give meaning to these terms.” Community for Creative NonViolence v. Reid, 490 U.S. 730, 740 (1989). Examples of factors that may be relevant to this inquiry
include the following (although none of these factors is determinative):

• The skill required to create the work.
• The location where the work was created.
• The source of the instrumentalities and tools used to create the work.
• The duration of the relationship between the parties.
• Whether the hiring party has the right to assign additional projects to the hired party.
• The method of payment.
• The extent of the hired party’s discretion over when and how long to work.
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• Whether the work is the type of work the hired party was authorized to perform.
• Whether the work occurs substantially within the authorized work hours and space limits of
the hired party.

• Whether the work is actuated, at least in part, by a purpose to serve the hiring party.
See id. at 751-52 (citing Restatement (Second) of Agency § 220(2) (1958)); U.S. Auto Parts Network,
Inc. v. Parts Geek, LLC, 692 F. 3d 1009, 1015 (9th Cir. 2012).
The following examples illustrate some of the factors that may indicate whether a work does or
does not qualify as a work made for hire.
Work created by an employee

• Dave Muller is a full time chemist for Continental Chemicals. Dave created a computer program that evaluates the company’s products. By eliminating the need to perform mathematical calculations by hand, the program improved the efficiency of the company’s operations.
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Continental subsequently asked Dave to develop similar programs for its other products.
Dave wrote and tested these programs at home using his personal computer. He did not
receive overtime or any additional pay for creating these programs. Each program is considered a work made for hire. Although Dave was not hired as a computer programmer, he
was employed by Continental when he wrote these programs and he wrote the programs, at
least in part, to further the company’s interests. Developing these programs was incidental to
his responsibilities because they improved the quality control of the company’s operations.
Dave specifically created the programs for the company’s products and it is unlikely that he
would do this type of work on his own. In the application to register the program, Continental Chemicals should be named as the author and the work made for hire box should be
checked “yes.”
Work created by an employee acting within the scope of his or her employment

• Lois Lang has worked part time for the Georgetown Gazette for five years. She is expected to

write at least five articles per week and she does most of her work at the paper’s office. She is
paid on a monthly basis and income taxes, social security, and medicare are withheld from her
paycheck. The Gazette reimburses Lois for her driving expenses, but she receives no direct employee benefits. Lois’s contributions to the paper are considered works made for hire. In the
application to register Lois’s contributions, the publisher of the Georgetown Gazette should
be named as the author and the work made for hire box should be checked “yes.”

• Kir Royale Records is in the business of producing classical, music
Inc.recordings. Stefan Brooks
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is a sound engineer who works for Kir Royale from time to time. Stefan performs all of his
work at the company’s studio using the company’s sound mixing equipment. His supervisor
closely monitors his job performance and evaluates the quality of his work. Stefan is paid an
hourly wage and he receives no employee benefits. The recordings that he produces for Kir
Royale Records are considered works made for hire. In the application to register these sound
recordings, Kir Royale Records should be named as the author of the recordings and the work
made for hire box should be checked “yes.”

• Jack Thomas is a full time programmer for Creative Computer Corporation. His job responsibilities include writing source code, designing user interfaces, and preparing program
documentation. Jack creates a subroutine for a new program called Utopolis. The routine is
considered a work made for hire, because Jack created this work while acting within the scope
of his duties as an employee of Creative Computer Corporation. In the application to register
Utopolis, Creative Computer Corporation should be named as the author and the work made
for hire box should be checked “yes.”

Work created by an individual who was not acting within the scope of his or her employment

• John Bellevue is a staff composer for SoundTrax, Inc., a company that produces music for

motion picture studios. While on a leave of absence, John wrote a song called “Saturdays Are
the Best” to celebrate his son’s birthday. Although John is a fulltime employee of SoundTrax,
he did not create this song as part of his regular duties. Therefore, the song is not a work made
for hire. In the application to register “Saturdays Are the Best,” John should be named as the
author of the song and the work made for hire box should be checked “no.”

• Ryan Jennings created a compilation of pharmaceutical statistics while in graduate school.
When he graduated, Ryan formed Prescription Financial LLP, assigned the copyright in this
compilation to the company, and appointed himself President and CEO. The compilation is
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not a work made for hire, because Ryan was not an employee of Prescription Financial when
he created this work. In the application to register the index, Ryan should be named as the
author and the work made for hire box should be checked “no.”
Work created by an individual who is not an employee

• WMFH-FM asked Aaron Washington to create a jingle for the station. The station told Aaron

that the jingle should be thirty seconds long and that it should include the sound of a helicopter. Aaron wrote the jingle at home using his own equipment and he did most of his
work in the middle of the night. Aaron was paid a flat fee for this assignment. The jingle is
not a work made for hire because Aaron was not an employee of WMFH. In the application
to register this jingle, Aaron should be named as the author and the work made for hire box
should be checked “no.”

• Julianne Ziegler prepared the first draft for a screenplay titled “Princesses vs. Zombies.” After
completing the first draft, Zombieflix LLC asked Julianne to prepare a shooting script based
on her screenplay. The first draft of this screenplay is not a work made for hire, because
Julianne completed the draft before she was hired by Zombieflix LLC. In the application to
register the first draft, Julianne should be named as the author and the work made for hire
box should be checked “no.”

• Marilyn Chariott works for an accounting firm. She wrote a song titled “Buy the Numbers”
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in her spare time and someday she hopes to be hired as a singer/songwriter. Marilyn’s song
is not a work made for hire, because she did not write this song for her current employer. In
the application to register “Buy the Numbers,” Marilyn should be named as the author and
the work made for hire box should be checked “no.”

506.3

following criteria:

• The work must fall within one or more of the nine categories of works listed in the statutory
definition.

• There must be an express written agreement between the party that ordered or commissioned
the work and the individual(s) that actually created the work.

• The agreement must state that the work shall be considered a work made for hire.
• The agreement must be signed by both parties.
If a work fails to satisfy all of these requirements, it does not qualify as a work made for hire.
The following examples illustrate some of the factors that may indicate whether a work does
or does not qualify as a work made for hire under the second part of the statutory definition.
Works specially ordered or commissioned pursuant to a written agreement specifying that the work
will be created as a work made for hire
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• Lighthouse Books Inc. is the author of a textbook. The company hired Nous Traduisons

Inc. to translate this work from English into French. Before Nous Traduisons began working
on this project, the parties signed a written agreement stating that Nous Traduisons would
translate the textbook for Lighthouse Books as a work made for hire. The work satisfies the
second part of the statutory definition, because a translation is one of the nine categories of
works that may be specially ordered or commissioned and because the parties signed a written
agreement specifying that the work would be created for Lighthouse Books as a work made
for hire. In the application to register this work, Lighthouse Books, Inc. should be named as
the author of the translation and the work made for hire box should be checked “yes.”

No written agreement between the parties specifying that the work will be created as a work made
for hire

• Judy Smith works for a car dealership. During her lunch break, she created an atlas that depicts the cities and territories in an imaginary country. She hopes to sell her work to a company that publishes fantasy books. Judy’s atlas fails the first part of the statutory definition
because she did not create this work for her employer while acting within the scope of her
employment. Although an atlas is one of the nine categories of works that may be created as
a work made for hire, Judy’s atlas does not satisfy the second part of the statutory definition
because she has not signed a written agreement specifying that she would create this atlas for
another party as a work made for hire. In the application to register this atlas, Judy should be
named as the author and the work made for hire box should be checked “no.”

Inc.
,
p
u
ro
19
0
G
2
w
,
o
1
. Zill March 1
v
.
c
, In HeatheLiszewski
Inc.
• Monkey BusinessH
Thired
d on to create the design for a new line of wallpaper.
V
v
i
n
h
i
The work
does
not
satisfy
the
first
part
the statutory definition because Heath is an indeahercwas paid a flatof fee
7
citedcontractor
8
pendent
and
for his work on this assignment. Therefore, he
5
5
3
7
is not
of Monkey Business. Although the parties signed a written agreement
o. 1an employee
Nspecifying
that Heath would create this work for Monkey Business, it does not satisfy the

Work does not fall within the nine categories of works listed in the statutory definition that may be
specially ordered or commissioned as a work made for hire

second part of the definition because two-dimensional artwork is not one of the nine categories of works that may be specially ordered or commissioned as a work made for hire. In the
application to register this work, Heath should be named as the author and the work made
for hire box should be checked “no.”

506.4

506.4(A)

Determining whether the Work is a Work Made for Hire

Applicant Makes the Determination

The applicant—not the U.S. Copyright Office—must determine whether the work is a work is
made for hire, and this determination should be based on the facts that exist at the time when
the work was created.
When examining a work made for hire the Office applies U.S. copyright law, even if the work was
created in a foreign country, created by a citizen, domiciliary, or habitual resident of a foreign
country, or first published in a foreign country. The U.S. Copyright Act is the exclusive source of
copyright protection in the United States, and all applicants—both foreign and domestic—must
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demonstrate that a work satisfies the requirements of U.S. copyright law in order to register a
work with the Office.
As a general rule, the registration specialist will accept the applicant’s representation that a
work is a work made for hire, unless it is contradicted by information provided elsewhere in the
registration materials or in the Office’s records or by information that is known to the specialist.
If the claim appears unusual or implausible, the specialist may communicate with the applicant
or may refuse registration.

506.4(B)

Work Made for Hire Questionnaire

Upon request, the U.S. Copyright Office will provide the applicant with general information
about the provisions of the Copyright Act, including the statutory definition of a work made
for hire, and will explain the relevant practices and procedures for registering the work.
The Office cannot provide specific legal advice on the rights of persons, issues involving a particular use of a copyrighted work, cases of alleged foreign or domestic copyright infringement,
contracts between authors and publishers, or other matters of a similar nature. 37 C.F.R. §
201.2(a)(3). However, the Office has developed a questionnaire that may be useful to applicants
in determining whether a particular work fits within the statutory definition of a work made
for hire.
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If the answer to Question 1 is “yes,” proceed to Question 2. If the answer is “no,” proceed to
Question 3.

Question 2: Did the employee create the work while acting within the scope of his or her employment?
If the answer to Question 2 is “yes,” the work is a work made for hire. For guidance in completing an application to register a work made for hire, see Chapter 600, Section 614.1.
If the answer is “no,” proceed to Question 3.
Question 3: Is there a written agreement between the party that ordered or commissioned the
work and the party who created the work?
If the answer is “no,” the work is not a work made for hire.
If the answer is “yes,” proceed to Question 4.
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Question 4: Was the written agreement signed by the party that ordered or commissioned the
work and the party who created the work?
If the answer is “no,” the work is not a work made for hire.
If the answer is “yes,” proceed to Question 5.
Question 5: Did the parties expressly agree in the written agreement that the work shall be considered a work made for hire?
If the answer is “no,” the work is not a work made for hire.
If the answer is “yes,” proceed to Question 6.
Question 6: Was the work specially ordered or commissioned for use in one or more of the following types of works?

- An atlas.
- A test.
- Answer material for a test.
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- An instructional text.
If the answer is “no,” the work is not a work made for hire.
If the answer is “yes,” the work is a work made for hire. For guidance in completing an application to register a work made for hire, see Chapter 600, Section 614.1.

506.5

The Scope of the Copyright in a Work Made for Hire

Determining whether a work is a work made for hire has important implications for the term
of the copyright, the ownership of the copyright, and the ability to terminate a transfer or license involving the copyright. See Community for Creative Non-Violence v. Reid, 490 U.S. 730,
737 (1989) (“Classifying a work as ‘made for hire’ determines not only the initial ownership of its
copyright, but also the copyright’s duration . . . [and] termination rights.”). Therefore, the U.S.
Copyright Office encourages applicants to exercise judgment when answering the work made
for hire portion of the application.

Chapter 500

| 20

REVISED 09/29/2017

(282 of 1356)
Case: 17-35587, 03/15/2019, ID: 11228746, DktEntry: 88-2, Page 236 of 1306
C O M P E N D I U M : Identifying the Work(s) Covered by a Registration

• Copyright Term. The copyright in a work made for hire expires ninety-five years from the year

of publication or one hundred twenty years from the year of creation (whichever is shorter).
17 U.S.C. § 302(c).

• Copyright Ownership. The copyright in a work made for hire initially belongs to the employer

or the party that ordered or commissioned the work (rather than the individual who actually created the work). In other words, if the work was created by an employee acting within
the scope of his or her employment, the employer owns the copyright in that work (not the
employee). If the work was specially ordered or commissioned as a work made for hire, the
person or organization that ordered or commissioned owns the copyright in that work (rather
than the individual who actually created the work). 17 U.S.C. § 201(b).

• Termination. Under certain circumstances, an author or his or her heirs may terminate an

exclusive or nonexclusive transfer or license of the copyright in the author’s work by exercising the author’s right to terminate a grant under Sections 203, 304(c), and 304(d) of the
Copyright Act. However, these termination provisions do not apply to grants involving the
copyright in a work made for hire. For a general discussion of termination, see Chapter 2300,
Section 2310.

507

Derivative Works
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This Section provides the definition and a general discussion concerning derivative works. For
information concerning the Office’s practices and procedures for evaluating the copyrightability
of derivative works, see Chapter 300, Section 311. For guidance in completing an application to
register a derivative work, see Chapter 600, Sections 613.6, 617.5, 618.5, 620.7, and 621.

507.1

works, such as a translation, musical arrangement, dramatization, fictionalization, motion picture version, sound recording, art reproduction, abridgement, condensation, or any other form
in which a work may be recast, transformed, or adapted.” The statute also states that “[a] work
consisting of editorial revisions, annotations, elaborations, or other modifications, which, as a
whole, represent an original work of authorship, is a ‘derivative work.’” 17 U.S.C. § 101.
Creating a derivative work requires “a process of recasting, transforming, or adapting ‘one or
more preexisting works.’” H.R. REP. NO. 94-1476 at 57, reprinted in 1976 U.S.C.C.A.N. 5659, 5670;
S. REP. NO. 94-473 at 55. Thus, derivative works contain two distinct forms of authorship:

• The authorship in the preexisting work(s) that has been recast, transformed, or adapted within the derivative work, and

• The new authorship involved in recasting, transforming, or adapting the preexisting work(s).
The new authorship that the author contributed to the derivative work may be registered, provided that it contains a sufficient amount of original authorship.
As the legislative history explains, derivative works include “every copyrightable work that employs preexisting material . . . of any kind,” regardless of whether the preexisting material is
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protected by copyright or whether the copyright in that material has expired. H.R. REP. NO.
94-1476 at 57, reprinted in 1976 U.S.C.C.A.N. at 5670; S. REP. NO. 94-473 at 55. Typically, a derivative work is a new version of a preexisting work or a work that is based on or derived from
a preexisting work.
Examples:

• A motion picture based on a novel or a play.
• An English translation of a novel written in Spanish.
• A sculpture based on a drawing.
• A drawing based on a photograph.
• A lithograph based on a painting.
• A musical arrangement of a preexisting musical work.
• A drama based on the letters and sermons of Cotton Mather.
A new edition of a preexisting work may also qualify as a derivative work, provided that the revisions or other modifications, taken as a whole, constitute a new work of authorship.
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507.2

The Scope of the Copyright in a Derivative Work

The copyright for a derivative work only covers the new material that the author contributed
to that work. It does not cover any of the preexisting material that appears in the derivative
work. See H.R. 94-1476, at 57, reprinted in 1976 U.S.C.C.A.N. at 5670; S. REP. NO. 94-473, at 55
(“[C]opyright in a ‘new version’ covers only the material added by the later author, and has no effect one way or the other on the copyright or public domain status of the preexisting material.”).
Likewise, a registration for a derivative work does not cover any previously published material,
previously registered material, public domain material, or third party material that appears in
the work. In other words, the copyright in a derivative work is “independent of, and does not
affect or enlarge the scope, duration, ownership, or subsistence of, any copyright protection in
the preexisting material.” 17 U.S.C. § 103(b).
Derivative works often contain previously published material, previously registered material,
public domain material, or material owned by a third party because by definition they are based
upon one or more preexisting works. If a derivative work contains an appreciable amount of
unclaimable material, the applicant generally should limit the claim to the new material that
the author contributed to the work, and the unclaimable material should be excluded from
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the claim. For guidance on this procedure, see Chapter 600, Section 621.8. By contrast, there
is generally no need to limit the claim if the derivative work is solely based on or derived from
unpublished material, unregistered material, or copyrightable material that is owned by the
claimant named in the application.
The author of a derivative work may claim copyright in a work that recasts, transforms, or adapts
a preexisting work, provided that the preexisting material has been used in a lawful manner.
Section 103(a) of the Copyright Act states that the copyright in a derivative work “does not extend to any part of the work” that “unlawfully” uses preexisting material. 17 U.S.C. § 103(a). As
discussed in Chapter 300, Section 313.6(B), this provision is intended to prevent “an infringer
from benefiting, through copyright protection, from committing an unlawful act.” H.R. REP. NO.
94-1476, at 57, reprinted in 1976 U.S.C.C.A.N. at 5671. The unlawful use of preexisting material
may also infringe the right of reproduction and/or the right to prepare derivative works based
upon that material.

508

Compilations

This Section provides the definition and a general discussion concerning compilations. For information concerning the Office’s practices and procedures for evaluating the copyrightability of
compilations, see Chapter 300, Section 312. For guidance in preparing an application to register
a compilation see Chapter 600, Sections 613.7, 617.5, 618.6, 620.7, and 621.8(C).

508.1
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together, organizing, and arranging previously existing material of all kinds, regardless of whether the individual items in the material have been or ever could have been subject to copyright.”
H.R. REP. NO. 94-1476, at 57, reprinted in 1976 U.S.C.C.A.N. at 5670; S. REP. NO. 94-473, at 55.
Examples:

• A directory of services for a particular region.
• A list of the best short stories of 2014.
• A collection of the best sound recordings of 1985.
The statute states that “[t]he term ‘compilation’ includes collective works,” which are discussed
in more detail in Section 509 below. 17 U.S.C. § 101. Creating a collective work also “involve[s]
the selection, assembly, and arrangement of ‘a number of contributions,” because this type of
work “is a species of ‘compilation.’” H.R. REP. NO. 94-1476, at 122, reprinted in 1976 U.S.C.C.A.N.
at 5737; S. REP. NO. 94-473, at 105.
Examples:

• A book of news photos.
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• An academic journal containing articles on a particular topic.
• A newspaper comprised of articles by different journalists.
508.2

The Scope of the Copyright in a Compilation

The fact that a compilation has been registered with the U.S. Copyright Office does not necessarily mean that every element of the work is protected by copyright. A claim to copyright in a
compilation “extends only to the material contributed by the author of such work” and does not
“imply any exclusive right in the preexisting material.” 17 U.S.C. § 103(b). The data, facts, or other
uncopyrightable material that appears in a compilation is not protected by the copyright in that
work. See Feist Publications, Inc. v. Rural Telephone Service Co., 499 U.S. 340, 360 (1991) (stating
that “the copyright in a compilation does not extend to the facts it contains”). A registration for
a compilation does not cover any of the preexisting material or data that appears in the compilation unless that material or data is expressly claimed in the registration. Likewise, a registration for a compilation does not cover any previously published material, previously registered
material, public domain material, or third party material that appears in the compilation. “This
inevitably means that the copyright in a factual compilation is thin. Notwithstanding a valid
copyright, a subsequent compiler remains free to use the facts contained in another’s publication
to aid in preparing a competing work, so long as the competing work does not feature the same
selection and arrangement.” Id. 499 U.S. at 349.
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When registering a compilation, the applicant should identify the preexisting material or data
that the author selected, coordinated, and/or arranged. If the compilation contains an appreciable amount of previously published material, previously registered material, public domain
material, or material owned by a third party, the applicant generally should limit the claim to
the new material that the author contributed to the work and the unclaimable material should
be excluded from the claim. For guidance on this procedure, see Chapter 600, Section 621.8(E).

or arrangement of preexisting material, provided that the material has been used in a lawful
manner. Section 103(a) of the Copyright Act states that the copyright in a compilation “does
not extend to any part of the work” that “unlawfully” uses preexisting material. As discussed in
Chapter 300, Section 313.6(B), this provision is intended to prevent “an infringer from benefiting,
through copyright protection, from committing an unlawful act.” H.R. REP. NO. 94-1476, at 57,
reprinted in 1976 U.S.C.C.A.N. at 5671.

509

Collective Works and Contributions to Collective Works

This Section provides the definition and a general discussion of collective works and contributions to collective works. For information concerning the Office’s practices and procedures for
evaluating the copyrightability of collective works, see Chapter 300, Section 312. For guidance
in preparing an application to register a collective work or a contribution to a collective work,
see Chapter 600, Sections 610.4, 613.8, 618.7, 620.8, and 621.8(D).
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509.1

What Is a Collective Work?

A collective work is a type of compilation. The Copyright Act defines a collective work as “a
work, such as a periodical issue, anthology, or encyclopedia, in which a number of contributions, constituting separate and independent works in themselves, are assembled into a collective
whole.” 17 U.S.C. § 101. The statute also states that “[t]he term ‘compilation’ includes collective
works.” Id. (definition of “compilation”). Thus, collective works are subject to the statutory requirements for compilations: There must be a sufficiently creative selection, coordination, or
arrangement of the component works to establish a collective work.
Creating a collective work requires the “assemblage or gathering of ‘separate and independent
works . . . into a collective whole.’” H.R. REP. NO. 94-1476, at 120, reprinted in 1976 U.S.C.C.A.N.
5659, 5736; S. REP. NO. 94-473, at 104 (omission in original). In other words, collective works
contain two distinct forms of authorship:

• The compilation authorship in creating the collective work, which involves selecting, coordinating, and/or arranging a number of separate and independent works and assembling them
into a collective whole; and

• The authorship in the separate and independent works included within the collective work,
such as an article that appears in a periodical issue or a poem that appears in an anthology.
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An applicant may register a collective work together with the separate and independent works
contained therein (i) if the copyright in the collective work and the component works are owned
by the same claimant, and (ii) if the component works have not been previously published, previously registered, and are not in the public domain.

contains three one-act plays. H.R. REP. NO. 94-1476, at 122, reprinted in 1976 U.S.C.C.A.N. at
5737; S. REP. NO. 94-473, at 105.

As a general rule, a contribution that is “incorporated in a ‘collective work’ must itself constitute
a ‘separate and independent’ work.” H.R. REP. NO. 94-1476, at 122, reprinted in 1976 U.S.C.C.A.N.
at 5737; S. REP. NO. 94-473, at 105. In other words, a contribution must be an original work of
authorship that is eligible for copyright protection under Section 102(a) of the Copyright Act,
regardless of whether that contribution is currently protected or whether the copyright in that
contribution has expired.

509.2

The Scope of the Copyright in a Collective Work

The “[c]opyright in each separate contribution to a collective work is distinct from copyright in
the collective work as a whole.” 17 U.S.C. § 201(c).
The “[c]opyright in the separate contribution ‘vests initially in the author of the contribution.’”
New York Times Co. v. Tasini, 533 U.S. 483, 494 (2001) (quoting 17 U.S.C. § 201(c)). The “[c]opyright in the collective work vests in the collective author” and it “extends only to the creative
material contributed by that author, not to ‘the preexisting material employed in the work.’” Id.
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at 494 (quoting 17 U.S.C. § 103(b)). Specifically, the copyright in the collective work “extend[s] to
the elements of compilation and editing that went into [creating] the collective work as a whole.”
H.R. Rep. No. 94-1476, at 122, reprinted in 1976 U.S.C.C.A.N. at 5738; S. Rep. No. 94-473, at 106.
In addition, it extends to “the contributions that were written for hire by employees of the owner
of the collective work, and those copyrighted contributions that have been transferred in writing
to the owner by their authors.” H.R. Rep. No. 94-1476, at 122. reprinted in 1976 U.S.C.C.A.N. at
5738; S. Rep. No. 94-473, at 106.
An applicant may register a collective work together with the contributions contained therein
(i) if the contributions and the collective work were created by the same author, or (ii) if the
copyright in the contributions and the collective work are owned by the same claimant, (iii)
provided that the contributions and the collective work have not been previously published or
previously registered, and provided that they are not in the public domain. If the owner of the
collective work does not own all rights in the copyright for a particular contribution, that party
cannot register a claim to copyright in that contribution. Instead, the contribution must be
registered individually by or on behalf of the author of the contribution or the party that owns
the copyright in that work. See Morris v. Business Concepts, Inc., 259 F.3d 65, 71 (2d Cir. 2001)
(“Unless the copyright owner of a collective work also owns all the rights in a constituent part, a
collective work registration will not extend to the constituent part.”), abrogated on other grounds
by Reed Elsevier, Inc. v. Muchnick, 559 U.S. 154, 160 (2010).
Collective works often contain previously published material, previously registered material,
public domain material, or material owned by a third party. If a collective work contains an
appreciable amount of unclaimable material, the applicant generally should limit the claim to
the new material that the author contributed to the work and the unclaimable material should
be excluded from the claim. For guidance on this procedure, see Chapter 600, Section 621.8(D).
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that “unlawfully” uses preexisting material, and as discussed
above, the term “compilation” includes collective works. As discussed in Chapter 300, Section
313.6(B), this provision is intended to prevent “an infringer from benefiting, through copyright
protection, from committing an unlawful act.” H.R. REP. NO. 94-1476, at 57, reprinted in 1976
U.S.C.C.A.N. at 5671.

510

One Registration Per Work

As a general rule, the U.S. Copyright Office will issue only one basic registration for each work.
37 C.F.R. § 202.3(b)(11); H.R. REP. NO. 94-1476, at 155, reprinted in 1976 U.S.C.C.A.N. at 5771; S.
REP. NO. 94-473, at 138 (recognizing that there is a “general rule against allowing more than one
registration (i.e., basic registration) for the same work”).
Allowing multiple registrations for the same work confuses the public record. Therefore, the
Office will not knowingly issue multiple registrations for the same version of a particular work,
and the Office generally will decline to issue additional registrations once a basic registration has
been made. See Part 202-Registration of Claims to Copyright, 43 Fed. Reg. 965, 965-66 (Jan. 5,
1978); Applications for Registration of Claim to Copyright Under Revised Copyright Act, 42
Fed. Reg. 48,944, 48,945 (Sept. 26, 1977).
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There are three limited exceptions to this rule, which are discussed in Sections 510.1 through 510.3.

510.1

Unpublished Works vs. Published Works

If the U.S. Copyright Office issued a registration for an unpublished work and if that work was
published sometime thereafter, the Office will accept another application to register the first
published edition of the work (even if the unpublished version and the published version are
substantially the same). 17 U.S.C. § 408(e); 37 C.F.R. § 202.3(b)(11)(i).
When completing the application for the first published edition, the applicant should provide the
registration number of the unpublished version using the procedure described in Chapter 600,
Section 621.8(F). If the application for the first published edition is approved, the registration
for that edition will exist alongside the registration for the unpublished version.

510.2

Naming the Author as the Copyright Claimant

An author may seek a registration naming himself or herself as the copyright claimant, even
if the Office previously issued a registration that named a different individual or legal entity
as the claimant for that work. See 37 C.F.R. § 202.3(b)(11)(ii). Likewise, a joint author may seek
a registration naming himself or herself as the claimant, even if the joint work was previously
registered by or on behalf of the other authors. See id. n.4. When completing the application,
the applicant should provide the registration number for the previous registration using the
procedure described in Chapter 600, Section 621.8(F).
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Allowing an author to register a work in his or her own name is consistent “with the fundamental
thrust of the [Copyright Act of 1976] in identifying copyright, and the origin of all rights comprised in a copyright, with the author.” Applications for Registration of Claim to Copyright
Under Revised Copyright Act, 42 Fed. Reg. 48,944, 48,946 (Sept. 26, 1977). This may be useful
where the author retains a reversionary interest in a contribution to a collective work and wants
“to reflect his or her retained or continued legal or beneficial ownership of certain rights” in the
copyright after it has been transferred to another party. Id. at 48,945.
This exception does not apply in cases where a third party previously registered the work and
named the author as the copyright claimant.
This exception does not apply in cases involving a work made for hire. If the Office issued a
registration that named the employer or other hiring party as the copyright claimant, the individual who actually created the work cannot obtain another registration in his or her own name
unless the applicant is asserting an adverse claim. 37 C.F.R. § 202.3(b)(11)(ii) n.4. For information
concerning adverse claims, see Section 510.3.
Likewise, this exception does not apply if the work was registered before January 1, 1978. If the
work was registered before that date and if another party was named as the copyright claim-
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ant, the Office will not issue another registration naming the author as the claimant. For more
information on this issue, see Chapter 2100, Section 2130, 2131, and 2134.

510.3

Adverse Claims

If the Office issued a registration for a work of authorship and another applicant subsequently
alleges that the registration is unauthorized or legally invalid, the applicant may seek another
registration for that same work. 37 C.F.R. § 202.3(b)(11)(iii). In this situation, the applicant should
prepare a new application using the procedure described in Chapter 1800, Section 1808.

511

One Work Per Registration

As a general rule, a registration covers one individual work, and an applicant should prepare
a separate application, filing fee, and deposit for each work that is submitted for registration.
See 17 U.S.C. §§ 408(a), 409 (authorizing the U.S. Copyright Office to register a single “work”).
Although the Office generally allows only one work per application, there are some limited
exceptions to this rule. In the following cases, it may be possible to register multiple works with
one application, one filing fee, and one set of deposit copy(ies):

c.
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therein (i) if the copyright in the collective work and the component works are owned by the
same claimant, and (ii) if the component works have not been previously published, previously registered, and are not in the public domain. This option is discussed in Section 509.1
and Chapter 600, Sections 610.4, 613.8, 618.7, 620.8, and 621.8(D).

• Registering a number of published works using the unit of publication option, which is
discussed in Chapter 1100, Section 1107.

• Registering a group of related works using one of the group registration options. The Office

currently offers group registration options for serials, daily newspapers, daily newsletters,
contributions to periodicals, published photographs, and databases. For a discussion of these
options, see Chapter 1100, Sections 1109 through 1117.

• A sound recording may be registered together with a literary work, musical work, or dramatic work, provided that (i) the sound recording and the recorded literary work, musical
work, or dramatic work are embodied in the same phonorecord, (ii) the claimant for both
works is the same person or organization, (iii) the applicant selects Sound Recording from the
Type of Work field when completing an online application or uses Form SR when completing a paper application, and (iv) the applicant submits a phonorecord that contains both the
sound recording and the recorded literary work, musical work, or dramatic work.
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512

Multiple Versions of the Same Work

The Copyright Act states that “a work is ‘created’ when it is fixed in a copy or phonorecord for
the first time.” 17 U.S.C. § 101 (definition of “created”). The statute states that “where a work is
prepared over a period of time, the portion of [the work] that has been fixed at any particular
time constitutes the work as of that time.” Id. It also states that “where the work has been prepared in different versions, each version constitutes a separate work.” Id.
The copyright law protects each version of a work from the moment it is fixed in a copy or
phonorecord, provided that the author contributed a sufficient amount of original expression
to that version. 17 U.S.C. § 102(a). For example, copyright protects each draft of a literary work
from the moment it is written on paper, saved in a data file, or inscribed in any other medium of
expression. Likewise, it protects each take of a motion picture from the moment it is captured
on film, videotape, or any other audiovisual medium.
Although the copyright law generally protects each version of a work, it may not be necessary to
register each version with the U.S. Copyright Office, depending on whether the work is published
or unpublished. These issues are discussed in Sections 512.1 and 512.2 below.

512.1

Unpublished Versions of the Same Work
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If the work is unpublished, there is generally no need to register each version of that work. In
most cases, the applicant may submit the most recent or the most complete version.1

text, photographs, or other content that has been incorporated from prior iterations of the
same website.
If the deposit copy contains copyrightable material that appeared in previous versions of the
same work there is generally no need to exclude that preexisting material from the application
unless that material has been previously published or previously registered or unless that material is in the public domain or is owned by a third party.

1

In the alternative, the applicant may be able to register all of the versions with one application, one filing fee, and one set of deposit
copy(ies) by using the unpublished collection option. For information concerning this option, see Chapter 1100, Section 1106.
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512.2

Published Versions of the Same Work

If the versions have been published, the applicant generally should submit a separate application,
a separate filing fee, and a separate set of deposit copies for each version.2
For example, if the author published multiple editions of a textbook, the applicant should submit
a separate application for each edition. In each case, the registration will cover the new material
that the author contributed to each edition, including any copyrightable changes, revisions,
additions, or other modifications that appear in the deposit copies for that edition. Likewise, if
the applicant intends to register a published website that has been updated, modified, or revised
from time to time, the applicant should prepare a separate application for each version of that
site. In each case, the registration will cover the text, photographs, or other copyrightable content that appeared on the website on the date specified in the application and the deposit copies.
The Office will register multiple versions of a published work, provided that each version contains a sufficient amount of copyrightable authorship that does not appear in the other versions.
When submitting multiple versions of a published work for registration, the applicant should
notify the Office by providing the title for each version, and if possible, the case number / service
request number that has been assigned to each claim. In addition, the applicant should confirm
in writing that the version specified in the application contains copyrightable authorship that
does not appear in other versions. When filing an online application this information should be
provided in the Note to Copyright Office field. When filing a paper application this information
should be provided in a cover letter. This improves the efficiency of the examination process and
produces more consistent registration decisions.
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These topics are discussed in Sections 512.2(A) through 512.2(C) below.

512.2(A)

Registering Multiple Versions of a Published Work: More Complete
Version Published First

If one version contains all the copyrightable material that appears in other versions of the same
work and if that version was published first, the applicant should submit the most complete
version. In this situation, the applicant should not submit an application to register other versions of the same work.

2

In some cases, it may be possible to register separately published versions of the same work using a group registration option,
such as the option for published photographs or contributions to periodicals. For information concerning these options, see
Chapter 1100, Sections 1115 and 1116.

Chapter 500

| 30

REVISED 09/29/2017

(292 of 1356)
Case: 17-35587, 03/15/2019, ID: 11228746, DktEntry: 88-2, Page 246 of 1306
C O M P E N D I U M : Identifying the Work(s) Covered by a Registration

Example:

• The Elmwood Avenue Press published two versions of an elementary school
textbook. The teacher’s edition contains all the text and artwork that appears
in the student’s edition, plus additional instructions, questions, answers, and
commentary. The teacher’s edition was published on January 22, 2010 and
the student’s edition was published on February 1, 2010. The publisher may
register the teacher’s edition, but should not submit an application for the
student’s edition.
512.2(B)

Registering Multiple Versions of a Published Work: Less Complete
Version Published First

If one version contains some—but not all—of the copyrightable material that appears in other
versions of the same work and if that version was published first, the applicant may register any
or all of those versions. When completing the application for the more complete version(s) the
applicant should exclude any material that appeared in the previously published versions of the
same work using the procedure described in Chapter 600, Section 621.8.
Example:

• The Block Island Press published a calendar on June 1, 2011 that contains a
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Multiple Versions of a Published Work: Multiple Versions Published
number of photographs. On June 15, 2011, the company published a coffee
table book containing the same photographs and some additional sketches.
The publisher may submit a separate application for the calendar and the
book. When completing the application for the calendar, the publisher should
assert a claim in the photographs. When completing an application for the
book, the publisher should assert a claim in the artwork, and should exclude
the previously published photographs from the claim.

512.2(C)

on the Same Date

If one version contains all the copyrightable material that appears in other versions of the same
work and if all the versions were published on the same date, the applicant should submit the
most complete version.
Example:

• Dice Drugs published two versions of a user manual on August 15, 2012. One
version is written in English; the other version contains the same text written in English and Spanish. The publisher should submit an application to
register the English/Spanish version.
If each version contains copyrightable material that does not appear in other versions of the
same work and if all the versions were published on the same date, the applicant may submit a
separate application for each version.
Example:

• On September 15, 2013 Coffee Cabinet LLC submits two applications for two
versions of a novel which were published on September 1, 2013. One version
is intended for British readers, while the other is an Americanized version
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that is intended for readers in the United States. In both cases, the applicant
asserts a claim in text. The registration specialist will register both claims.
NOTE: When all of the versions are published on the same date there is no need to exclude any

overlapping material that appears in each version because simultaneously published material is
not considered previously published material for purposes of registration.
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COMPENDIUM: CHAPTER 600

EXAMINATION PRACTICES
601

What This Chapter Covers

This Chapter sets forth the U.S. Copyright Office’s practices and procedures for examining applications for registration of basic claims. It does not cover (i) applications for registering a group of
related works under the group registration regulations; (ii) renewal registrations; (iii) supplementary registrations; (iv) GATT registration for certain foreign works; or (v) preregistrations.
For examining practices specific to the following types of works or registrations, see the following chapters:

• For literary works, see Chapter 700.
• For works of the performing arts, see Chapter 800.
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For supplementary registrations, adverse claims, and other post-registration procedures, see
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• For visual arts works, see Chapter 900.

Chapter 1800.

• For registration of certain foreign works that may be registered as “GATT” works (i.e., works
that did not comply with certain formalities in U.S. law prior to March 1, 1989 or sound
recordings fixed prior to February 15, 1972), see Chapter 2000, Section 2007.

• For renewal registrations, see Chapter 2100.
602

General U.S. Copyright Office Examination Practices

When the U.S. Copyright Office determines that the material deposited constitutes copyrightable subject matter and that the other legal and formal requirements of U.S. copyright law have
been met, it will register the claim and send the applicant a certificate of registration under
the seal of the U.S. Copyright Office. 17 U.S.C. § 410(a). The Office has certain general policies it
employs when an application is unclear on its face, when there are ambiguities in the application,
and/or contradictions between the statements provided in the application and the information
contained in the deposit copy(ies), when required information is missing, or when the deposit
copy(ies) are incomplete or otherwise fail to meet the applicable requirements. Each of these
topics is discussed below.
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602.1

Completion of the Application

Applicants are encouraged to complete applications accurately and completely. Establishing a
full, accurate record has a number of benefits: it serves the public interest by creating a more
useful public record, it provides potential licensees with more accurate information, and it decreases the cost of copyright litigation by minimizing potential disputes about the work(s) that
the registration covers. Where an applicant seeks assistance from the U.S. Copyright Office in
preparing an application, the Office will instruct the applicant to complete the application in a
clear and accurate manner.

602.2

Statutorily Required Information in the Application

Section 409 of the Copyright Act sets forth the required information for an application for
copyright registration:

• The name and address of the copyright claimant.
• In the case of a work other than an anonymous or pseudonymous work, the name and

nationality or domicile of the author or authors, and, if one or more of the authors is dead,
the dates of their deaths.

.
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ownership
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(i.e., a “transfer statement”).
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No.
authors.

• The title of the work, together with any previous or alternative titles under which the work
can be identified.

• The year in which creation of the work was completed.
• If the work has been published, the date and nation of its first publication.
• In the case of a compilation, or derivative work, an identification of any preexisting work
or works that it is based on or incorporates, and a brief, general statement of the additional
material covered by the copyright claim being registered.

17 U.S.C. § 409.

602.3

Requirements for Registration of a Basic Claim

The essential issues that should be resolved before the U.S. Copyright Office may complete a
registration include the following:

Chapter 600
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• Is the subject matter of the work protected by copyright, i.e., does it fall under one or more
of the categories of authorship set forth in Section 102(a) of the Copyright Act?

• Is the work original, and is the authorship being claimed sufficiently creative to be copyrightable?

• Is the work eligible for copyright protection in the United States, i.e., does it satisfy one or
more of the requirements set forth in Chapter 2000, Section 2003.

• Has the correct author been named (assuming the work is not anonymous)?
• Does the claimant appear to have the right to claim copyright in the work?
• Have the relevant deposit requirements been met?
• Has the required filing fee been paid?
• In the case of a work published prior to March 1, 1989, have the notice requirements been
met?

• Is the extent of the claim clear?

c. provided?
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602.4(A)

General Standards for Examination of an Application

The Examination Process

The examination process involves the examination of the application, the deposit copy(ies), the
filing fee, all other material that has been submitted to the U.S. Copyright Office, and all communications between the applicant and the Office relating to the registration of the claim. Together,
these materials are collectively known as the “registration materials.”

602.4(B)

Scope of the Examination

The U.S. Copyright Office examines the registration materials to determine:

• Whether the work constitutes copyrightable subject matter; and
• Whether the other legal and formal requirements have been met, including those set forth

in the Copyright Act, the U.S. Copyright Office’s regulations, and the Compendium of U.S.
Copyright Office Practices, Third Edition.

Chapter 600
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As a general rule, the Office will register a claim to copyright where the work contains copyrightable subject matter, where the application is acceptable on its face, and where the facts
stated therein are not contradicted by each other or by information in the deposit copy(ies) or
elsewhere in the registration materials.

602.4(C)

Factual Determinations and Administrative Notice

As a general rule, the U.S. Copyright Office accepts the facts stated in the registration materials,
unless they are contradicted by information provided elsewhere in the registration materials or
in the Office’s records. Knowingly making a false representation of a material fact in an application for copyright registration, or in any written statement filed in connection with an application, is a crime that is punishable under 17 U.S.C. § 506(e).
Ordinarily, the Office does not conduct investigations or make findings of fact to confirm the
truth of any statement made in an application, such as whether a work has been published or
not. However, the Office may take administrative notice of facts or matters that are known by
the Office or the general public, and may use that knowledge to question an application that
appears to contain or be based upon inaccurate or erroneous information.

602.4(D)

602.4(E)

No Searches or Comparison of Works
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As a general rule, the U.S. Copyright Office will not knowingly issue multiple registrations for
the same claim, because this would confuse the public record.
If the Office discovers that an applicant submitted a claim that is an exact duplicate of another
claim, the registration specialist may communicate with the applicant or may refuse to register
the duplicate claim. The status of the prior claim is irrelevant to this determination. The Office
will not knowingly register a duplicate claim, regardless of whether the prior claim is pending
or whether it has been registered or refused. Likewise, if the Office refused registration and if
the applicant submitted a request for reconsideration, the Office will not knowingly register a
duplicate claim, regardless of whether the request is pending or whether the refusal has been
upheld on substantive or procedural grounds.
NOTE: There are three limited exceptions to this rule, which are discussed in Chapter 500,

Sections 510.1 through 510.3.

602.5

General Practices for Processing Information Provided in a Paper Application

To the extent possible, the information provided in a paper application will be scanned and uploaded into the U.S. Copyright Office’s electronic registration system. In some cases, it may not

Chapter 600
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be possible or practical to enter all of the information into the registration record. In all cases,
the Office will retain a physical copy or an electronic copy of the paper form.

602.6

General Policy Regarding Location of Information

The information that the applicant provides to the U.S. Copyright Office should be provided in
the appropriate field of the online application or space of the paper application.
If the applicant provides the required information in the application, but the information does
not appear in the correct field or space, the registration specialist may register the claim, provided that the claim is clear. In the alternative, the specialist may correct the application by
placing the information in the appropriate field or space, provided it is clear what information
belongs in what field or space.
As a general rule, the specialist will not annotate the registration record if information appears
in the wrong field or space of the application, but may do so if the required information appears
elsewhere in the registration materials (i.e., in the deposit copy(ies) but not in the application).
For a discussion regarding annotations, see Section 604 below.
Examples:

• Denero Poe submits an online application for a t-shirt design, which is based
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Worst
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No. published on January 26, 2012. The Date of First Publication field has been

on a previous design that was registered in 2004. The registration number for
the previous design should be provided in the Previous Registration field, but
the applicant provided that information in the New Material Included field.
The registration specialist may move the previous registration number to the
correct field without communicating with the applicant.

left blank. If there is no evidence to suggest that the date provided in the cover
letter is incorrect, the registration specialist will add that information to the
Date of Publication field and will insert an annotation, such as: “Regarding
publication: publication date added from cover letter.”
602.7

General Practices Regarding Missing Information

Where any required information is missing from the application but is clearly provided in other
registration materials, including the deposit copy(ies), an email, cover letter, Note to Copyright
Office, a continuation sheet, in an application for a related work which was submitted at the same
time, or in other written or oral communications with the applicant, the registration specialist
may include that information in the appropriate field or space of the registration record and may
annotate the registration record to indicate the source of the added information. (For a discussion
of annotations, see Section 604.) If the required information is not clearly provided elsewhere in
the registration materials, the registration specialist will communicate with the applicant.
Examples:

• Laura Langley submits a paper application for a short story, but does not provide a Year of Completion. In a cover letter Laura explains that she has been

Chapter 600
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working on the story for 15 years and that she finished it in 2011. The registration specialist will add 2011 to the Year of Completion field and register the
claim with an annotation, such as: “Regarding year of completion: added by
C.O. from cover letter provided by applicant.”

• The Hodge Podge Press submits an online application for a 2009 trade paperback, along with two copies of the work. The application states that the
work is unpublished. The registration specialist knows that the work has been
distributed to the public, because she has seen the work sold in bookstores.
The registration specialist will ask the applicant to provide the date and nation
of first authorized publication.
602.8

General Policy Regarding Extraneous Information

If the information provided in a field or space is clearly extraneous and in no way affects the
claim, the registration specialist may remove that information or may allow it to remain in the
registration record. Ordinarily, the specialist will not make an annotation in the registration
record when extraneous information has been removed.

602.9

General Policy Regarding Social Security Numbers, Driver’s License Numbers,
Credit Card Numbers, and Bank Account Numbers
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Payment
of the application.
If the registration specialist discovers a social security number, driver’s license number, credit
card number, or bank account number in the application, he or she will remove that information from the record. If the number is not discovered during the examination process and
subsequently appears in the certificate of registration or the online public record, the author,
the claimant, or their respective representatives may submit a written request to the Office to
remove this information from the registration record. See 37 C.F.R. § 201.2(f).
For information concerning this procedure and a general discussion of privacy issues, see
Chapter 200, Section 205.

602.10

General Practices Regarding Cataloging Information

If information is missing from the application but is clearly provided elsewhere in the registration materials, the registration specialist may add that information to the online public record
if it is likely that a person searching the U.S. Copyright Office’s records may use that information
to locate the work.
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Example:

• The Office receives an application to register a claim in “spoken text,” along with
a compact disc containing a sound recording. The application names “Florence
Markic” as the author of the work, but the cover of the CD identifies the author
as “Irene Gregor.” The liner notes explain that Florence Markic is professionally
known as Irene Gregor. The registration specialist will register the claim without communicating with the applicant, and the specialist may add the author’s
professional name to the online public record as a searchable term.
603

Variances

The U.S. Copyright Office uses the term “variance” to refer to any instance where conflicting
information is present in or among the registration materials submitted by the applicant. The
Office has certain practices for addressing variances, depending on the nature of the conflicting
information. There are three general categories of variances: (i) immaterial; (ii) material but resolvable on review of the registration materials as a whole; and (iii) material and requiring communication with the applicant. These categories are described in Sections 603.1 and 603.2 below.
If the registration specialist discovers a variance in the registration materials, the actions that he
or she may take include: (i) adding a note to the online public record; (ii) adding an annotation
to the certificate of registration and the online public record to identify a correction made by
the specialist or to clarify information provided elsewhere in the registration materials; (iii) corresponding with the applicant to obtain the correct information; or (iv) disregarding the variance
if it is immaterial. These actions and the circumstances when they may be taken are discussed
in Sections 603.1 and 603.2 below. For a discussion of the Office’s general policies regarding annotations, see Section 604.
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An immaterial variance is a variance that does not affect the required information that should
be included in an application, or any of the essential issues that should be resolved before the
U.S. Copyright Office may complete a registration, or where an ordinary person would be able
to discern the correct information from the application and would recognize the variance as a
mere discrepancy, such as a misspelling or typographical error. As a general rule, the registration
specialist will disregard immaterial variances and will register the claim without annotating
or communicating with the applicant, but may note the variance in the online public record.
Examples:

• John Thomas submits an online application for a musical work. The title
provided in the application is Born in the Phillipines, but the phonorecords
submitted with the application give the title as Born in the Philippines. If the
application is otherwise acceptable, the registration specialist will register the
claim without communicating with the applicant, but may include the alternative spelling in the online public record in the field marked Title.

• Eva Villagros Gutierrez submits an online application for a screenplay, providing her full name in the Name of Author field. The deposit copy identifies
the author as “Eva Villagros.” The registration specialist will register the claim

Chapter 600

| 7

REVISED 09/29/2017

(316 of 1356)
Case: 17-35587, 03/15/2019, ID: 11228746, DktEntry: 88-2, Page 270 of 1306
C O M P E N D I U M : Examination Practices

without communicating with the applicant, but may include the shortened
form of the author’s name in the online public record.

• An online application names “Small World Fabrics Inc.” as the author of a
fabric design. The deposit copy identifies the author as “Small World Fabrics
Incorporated.” The registration specialist will register the claim without communicating with the applicant or annotating the registration record.
603.2

Material Variances Resolvable on Review of the Registration
Materials as a Whole

A material variance is a variance that substantially affects the required information that should
be included in the application, or any of the essential issues that should be resolved before the
U.S. Copyright Office may complete a registration. In some cases, the inconsistency may be
clearly and readily resolved by the registration specialist without communicating with the
applicant based on the specialist’s review of the registration materials as a whole. If so, the specialist may correct a material variance by amending the registration record and/or by adding an
annotation to the registration record.

603.2(A)

Material Variances That May Be Resolved by Amending the Registration Record
without Annotating or Communicating with the Applicant
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Examples:

• The Office receives applications to register ten fabric designs. The application
for “Design No. 8” names Chelsea’s Fabric Hose as the author and claimant.
The name Chelsea’s Fabric House appears in all the other applications, in the
cover letter, and the address where the certificates of registration should be
sent. The registration specialist may correct the typographical error in the
name given in the application for Design No. 8 without giving an annotation.

• Eric Kressler and Carla McCloud submit an application to register a song
titled “Friday Afternoon Blues,” naming themselves as co-authors of the work.
The deposit copy states that the song was written by “Erica Kessler and Carl
MacCloud.” In a cover letter Eric and Carla explain that their names were
misprinted on the copy and that the names given on the application are correct. The registration specialist will register the claim without annotation, but
a note will be added to the certificate of registration and the online public
record indicating the presence of correspondence in the file.
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603.2(B)

Material Variances That May Be Resolved by Amending and Annotating the
Registration Record without Communicating with the Applicant

If a material variance may be clearly resolved by reviewing the registration materials as a whole
or by reviewing other U.S. Copyright Office records, the registration specialist may amend the
information in the registration record without communicating with the applicant. As a general
rule, if the required information does not appear in the application itself, and it is necessary to
refer to information found elsewhere in the registration materials, such as the deposit copy(ies),
a cover letter, the Note to Copyright Office field, or in other Office records, the registration
specialist will annotate the registration record to indicate that the record was amended and will
identify the source of the information.
Example:

• An online application is submitted for a work titled Money: For What It’s
Worth. The title that appears on the deposit copy indicates that this is the third
edition of this work, but the Limitation of Claim field has not been completed.
The registration specialist may amend the title field to indicate that this is the
third edition of this work, and may add an annotation, such as: “Regarding
title information: edition statement added by C.O. from the deposit copy.”
603.2(C)

Material Variances Requiring Communication with the Applicant
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Examples:

• The title on the deposit copy reads Haiku for the Illiterati –Third Edition, but
the application identifies the title as Haiku for the Illiterati – Fifth Edition.
The registration specialist will communicate with the applicant to determine
whether the applicant intends to register the third or the fifth edition and
whether the Office received the correct deposit copy. Depending on the applicant’s response, the specialist may amend the registration record to provide
relevant information about the third edition or may request appropriate deposit copies for the fifth edition.

• An online application identifies Wilhelmina Puckett as both the author and
claimant for an atlas, but the deposit copy identifies the author as Cassandra Smyth. The registration specialist will communicate with the applicant
to determine if the correct author has been named on the application. The
applicant explains that Wilhelmina Puckett hired Cassandra Smyth to create
this work. With the applicant’s permission, the specialist will check the box
indicating that the atlas is a work made for hire. The explanation for this
change will be included in the registration record.
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604

Annotations

An annotation is a statement that the U.S. Copyright Office adds to the registration record to
clarify the facts underlying the claim or to identify legal limitations on the claim. The registration specialist may annotate an application without communicating with the applicant if the
annotation does not cast doubt on or raise a question concerning the validity of the registration. As discussed in Sections 604.1 through 604.4, annotations may be made for a number of
different reasons.
An annotation adds substantive information to the registration itself and is considered part of
the certificate of registration, as compared to a note or change in the registration record that is
made by the registration specialist as part of his or her cataloging responsibilities (such as adding
a note or an index term to the online public record).

604.1

Addressing Variances in the Registration Materials

As discussed in Section 603, the registration specialist may annotate the registration record to
address certain variances in the application.
Example:

• Leslie Steward writes a screenplay titled High Heels and a Pickup Truck, which
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is based on her previously published novel of the same name. In the Note
to Copyright Office field Leslie states: “This screenplay is adapted from my
novel High Heels and a Pickup Truck, published in 2009,” but the Limitation
of Claim screen has been left blank. The specialist may insert this statement
in the relevant fields on the Limitation of Claim screen, and may add an annotation to the registration record, such as: “Regarding limitation of claim:
statement added by C.O. from Note to Copyright Office.”

604.2

Adding Comments to the Registration Record

An annotation may be used to add comments to the registration record. For example, the registration specialist may use an annotation to note the presence of an antedated copyright notice,
to note overlapping claims, to note references to previous registrations, to note references to
cover letters or other communications from the applicant, to note grants of special relief, to
clarify the nature of the deposit copy(ies), or to identify uncopyrightable elements specifically
claimed in the application.
Example:

• An online application is submitted for a song that was first published in 1997.
In the Note to Copyright Office field the applicant explains that the CD is
no longer available for sale and the applicant has only one archival copy. The
applicant submits a written request for special relief from the deposit copy
requirement for a published song. If the Office agrees to accept an mp3 file
in lieu of the published CD, the registration specialist will add an annotation
to the registration record, such as: “Regarding deposit: Special Relief granted
under 37 C.F.R. 202.20(d).”
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604.3

Adding Missing Information to the Registration Record

As discussed in Section 603.2(B), an annotation may be used to explain that required information was missing from the application and that the registration specialist obtained that
information from elsewhere in the registration materials, such as a cover letter or the deposit
copy(ies).
Example:

• The registration specialist receives two applications for a children’s book titled
Learn to Box Young. In both cases, the applicant submitted two copies of the
book. One application asserts a claim in the text by Caleb Rose while the other
asserts a claim in the illustrations by Mario Ali. The application for Caleb
states that the work was published on August 1, 2008, but the application for
Mario does not provide a date of publication. The specialist will insert “August
1, 2008” in Mario’s application and will add an annotation, such as: “Regarding publication: publication date added by C.O. from application submitted
simultaneously.”
604.4

Documenting Communications with the Applicant

In certain appropriate circumstances, the registration specialist may use an annotation to document that the applicant authorized the specialist to amend the registration record or to clarify
the facts in the record.
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No. previously published material. If the work is entirely new, the specialist may
add an annotation to the registration record, such as: “Regarding publication
information: Multiple year dates in notice. Work is all new, confirmed by
phone call with Ralph Carson on February 15, 2012.”

604.5

Placement of the Annotation

Annotations should be accurate, they should clearly identify information that was provided by
the U.S. Copyright Office, they should cite the authority for any amendments or deletions that
have been made, and they should identify the general topic or the specific field or space of the
registration record that has been annotated (e.g., “Regarding Author Information,” “Regarding
Limitation of Claim,” “Regarding Deposit,” etc.).
Annotations appear on the certificate of registration, generally under the heading “Copyright
Office Notes.” They appear in the online public record under the heading “CO Annotation.”
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604.6

Annotations Are Part of the Registration Record

An annotation is part of the registration record and a correct annotation generally will not be
removed from the registration record once a registration has been made.
The U.S. Copyright Office will retain supporting documentation for an annotation (or amendment), such as an email, cover letter, fax, or note regarding a phone call. Both the certificate
of registration and the online public record will indicate that correspondence relating to the
claim is in the file.

605

Communications Between the Applicant and the Registration Specialist

Communication between the U.S. Copyright Office and the applicant regarding an application
may take many different forms. This Section describes the ways in which an applicant may communicate with the Office and the means by which the Office communicates with the applicant
in the course of examining an application.

605.1

General Policies

Legal advice not provided. Communications involving the examination of an application should
be limited to issues concerning registration and related matters. The U.S. Copyright Office’s staff
will not offer legal opinions or advice on other matters, such as the rights of persons in connection with contracts, infringement disputes, or matters of a similar nature. 37 C.F.R. § 201.2(a)
(3). Likewise, the Office’s staff will not offer or undertake to resolve disputes concerning conflicting claims to copyright. If there is a dispute between two or more parties involving a claim to
copyright, it is the responsibility of each party to pursue their claims in an appropriate forum.
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N in meaning, concise in statement, and polite in tone. As a general rule, the Office will conclear
sider all oral or written communications from the applicant, but will not consider or respond
to any abusive, offensive, or scurrilous communications directed to the Office or any of its staff.
Similarly, the Office’s staff will terminate any conversation or interview, if the applicant makes
abusive or scurrilous statements or engages in threatening behavior. 37 C.F.R. § 201.2(c)(4).

Business conducted in the English language. Written communications to the Office should be in
English. Communications from the Office are written in English, and as a general rule, oral communications with the Office are conducted in English. In limited circumstances and on special
request, the Office may be able to examine applications or respond to communications that are
written in languages other than English. The Office may provide this service as a courtesy, but
it is under no obligation to do so and may ask the applicant to submit an English translation of
statements that appear in the registration materials or in a communication from the applicant
before it takes any action.
Communicating with persons with disabilities. The Office will make accommodations for persons
with disabilities upon request.
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605.2

Communicating with the U.S. Copyright Office

An applicant may communicate with the U.S. Copyright Office by any of the means described
in Sections 605.2 (A) through 605.2(C).
When providing an email address or other contact information in the online application, the
applicant must ensure that this information is entered correctly. When completing a paper application, the applicant must ensure that this information is both correct and legible. In all cases,
the applicant must keep this information up-to-date while the claim is pending. If there are any
changes, the applicant should notify the Office by contacting the registration specialist assigned
to the claim, or by contacting the Public Information Office by phone or by email using the form
provided on the Office’s website.
If the applicant provides an email address in the application, the Office will use that address as
the primary means for communicating with the applicant, even if the applicant also provides
a telephone number, fax number, or other contact information. The Office cannot verify email
addresses provided by applicants, and registration specialists do not receive an error message
when they attempt to send an email to an incorrect or invalid address. Therefore, applicants
must ensure that their email address has been entered correctly. If an applicant provides an inaccurate or invalid address, the file may be closed for failure to reply to a communication from the
registration specialist. When a file is closed, the filing fee will not be refunded and the deposit
copy(ies) will not be returned.

605.2(A)
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The statements provided in the Note to Copyright Office field will not appear on the certificate
of registration or the online public record. The U.S. Copyright Office will maintain a copy of
the note in the registration record. If the note contains material information, the specialist may
add that information to the registration record with an annotation, or may add a note to the
certificate of registration and the online public record indicating that there is correspondence
in the file.

605.2(B)

Cover Letters

An applicant may submit a cover letter with an application or with the deposit copy(ies). A
cover letter may provide additional information that is relevant to the examination process, such
as explaining apparent discrepancies in the application or justifying the applicant’s request for
special handling. A cover letter may be submitted with an online application when the deposit
copy(ies) are uploaded, provided that the letter and the deposits are submitted as separate files.
To submit a cover letter with a paper application, the applicant may attach it to the application.
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A cover letter will not be returned to the applicant or attached as an exhibit to the certificate of
registration. However, the U.S. Copyright Office will retain a copy of the letter in the registration
record. If the cover letter contains material information, the specialist may add that information
to the registration record with an annotation, or may add a note to the certificate of registration
and the online public record indicating that there is correspondence in the file.

605.2(C)

Calling or Emailing the U.S. Copyright Office

Applicants are strongly encouraged to refer to the Compendium of U.S. Copyright Office Practices,
Third Edition, and to the circulars and other materials provided on the U.S. Copyright Office’s
website for information regarding an application. If the applicant still has questions regarding
the processes and procedures for preparing or filing an application, the applicant may contact
the Public Information Office by phone or by email using the form provided on the Office’s
website. For more information on contacting the Records, Research and Certification section,
see Chapter 2400, Section 2403.

605.3

Communications from the U.S. Copyright Office

The registration specialist assigned to the claim will communicate with the applicant if he or
she has questions regarding the registration materials.
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605.3(A)

The U.S. Copyright Office’s Email Addresses

When communicating with an applicant by email, the U.S. Copyright Office will use one or more
of the email addresses listed below.
Once an application has been filed, the applicant should routinely monitor his or her “in box”
for messages sent from these addresses.
When a message arrives in the applicant’s in box, it may or may not be accompanied by the label
“Copyright Office.” The applicant should ensure that the “spam filter” for his or her account does
not block messages sent from the email addresses listed below. Likewise, the applicant should
monitor his or her “spam,” “junk,” and/or “trash” folders for messages sent from these addresses.

• noreply@loc.gov: When an applicant successfully submits an application and filing fee through

the electronic registration system, the system will generate an automated message confirming
that the application and filing fee were received. If the Office does not receive the deposit
copy(ies) within ninety days thereafter (either uploaded through the electronic registration
system or sent to the Office by mail), the system will generate an automated message notifying the applicant that the deposit has not been received. As the term “no reply” suggests, the
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applicant should not reply to these automated messages. The Office will not read or respond
to any email that is sent to this address.

• cot-rc@loc.gov: When an applicant successfully uploads a deposit copy(ies) through the electronic registration system, the system will generate an automated message confirming that the
deposit was received. The applicant should not reply to this automated message. The Office
will not read or respond to any email that is sent to this address.

• cop-ad@loc.gov: When a registration specialist communicates with an applicant by email,

the message will be sent from this address. In all cases, the applicant should respond to the
specialist’s message by opening the message and selecting the “reply” or “reply all” option.
As discussed in Section 605.4, the reply message should include the THREAD ID and case
number/service request number that appears in the specialist’s message. Doing so will ensure
that the response is connected with the appropriate registration record.

605.3(B)

When the U.S. Copyright Office Will Communicate with the Applicant

Whenever possible the registration specialist will examine an application without communicating with the applicant. As a general rule, the specialist will communicate with the applicant if he
or she discovers that the applicant failed to provide sufficient information in a particular field or
space of the application or elsewhere in the registration materials, or if the applicant otherwise
failed to meet the registration requirements. For example, the specialist will communicate with
the applicant if the application is ambiguous, substantially incomplete, in conflict with other
information in the registration materials or the U.S. Copyright Office’s records, in conflict with
other information that is known to the Office, or indicates that the applicant misunderstands
the registration requirements. By contrast, the specialist generally will not communicate with
the applicant if he or she determines that the required information is clearly presented elsewhere
in the registration materials.
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605.3(C)

Records Concerning U.S. Copyright Office Communications

If the registration specialist communicates with the applicant, either orally or in writing, the
U.S. Copyright Office will retain a copy of the written communication or the specialist’s written
notes concerning his or her conversation with the applicant. The registration record will indicate
that there is correspondence in the file concerning the registration.
When the specialist adds information to or amends information within the registration record
based on a communication with the applicant, the specialist will add a note containing the full
name of the person who supplied the information, the organization or individual(s) that the
person represents (if any), and the date the information was supplied. If the relationship between
the person and the organization is clear from the information provided in the application, the
name of the organization may be omitted from the note.

605.3(D)

Communication from the U.S. Copyright Office May Address Multiple Issues

As a general rule, when the registration specialist communicates with the applicant, he or she
may identify all of the issues involving the application or the other registration materials, even if
those issues standing alone would not normally prompt a communication from the U.S. Copy-
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right Office. In some cases, multiple communications from the specialist may be required. The
fact that the specialist did not mention a particular issue in his or her initial communication
does not prevent that specialist or another specialist from raising that issue or other issues in
a subsequent communication. In some cases, the applicant’s response may resolve the issue(s)
and no further communication is needed, or conversely the applicant’s response may raise other
issues that may require additional communication from the specialist.
If the registration specialist discovers similar issues in multiple applications, he or she may discuss those applications in a single communication, instead of issuing a separate communication
for each one.

605.3(E)

Oral Communications

If the registration specialist has questions concerning the registration materials, he or she may
attempt to resolve the issue by telephone. If so, the specialist will attempt to contact the person
specified in the Correspondent field/space of the application using the telephone number provided in the application.
Before speaking with an individual who is not listed in the application, the specialist will confirm
that the individual has been authorized to discuss the claim by the correspondent and/or the
copyright claimant.
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A note should document any amendments made to the registration record, and is imperative when
the amendment appears to be questionable on its face, but is clearly justified by the information
provided in the telephone conversation. The U.S. Copyright Office will retain any such note in the
registration record, and the record will indicate that there is correspondence in the file.
In some situations the specialist may ask for written confirmation authorizing the Office to make
a change to the registration record, either by email, fax, or letter. The Office will retain this written confirmation, and the registration record will show that there is correspondence in the file.
If the specialist leaves a message on the applicant’s voicemail or answering machine, but does
not receive a response within a reasonable amount of time, the specialist will call again or will
follow up with a written communication.

605.3(F)

Written Communications

The registration specialist may communicate with an applicant in writing, particularly if the
issue is not appropriate for resolution in a telephone conversation.
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Example:

• An application is submitted for a painting titled “Level One.” The application
lists Anthony Muller as the author and Rob Onbeana as the copyright claimant, but no transfer statement has been provided. The registration specialist
may communicate with the applicant in writing to verify that the correct
copyright claimant has been named and to determine if Anthony transferred
the copyright in the painting to Rob.
Written communications will be sent to the person specified in the Correspondent field/space
of the application. A communication may be sent by email, fax, or letter, but if the applicant
provided an email address in the application, the specialist will use that address as the primary
means for his or her communications.
The specialist will send his or her communication to the email address, fax number, or other
address provided in the Correspondent field/space of the application. When completing this
portion of the online application, the applicant must enter this information correctly. When
completing a paper application, the applicant must ensure that this information is both correct
and legible. In all cases, the applicant must keep this information up-to-date while the claim is
pending. If there are any changes, the applicant should notify the Office using the procedure
specified in Section 605.2.

605.4

Inc.
,
p
u
ro
19
0
G
2
w
,
o
1
h 1application
. Zillnumber
c
r
The U.S. Copyright Office assigns
avspecific
to
each
that it receives, such as
a
.
c
M
Iisnknown asda case
n
,
o
“1-929700001.” This number
number/service
request
number.
T
H
e in the electronic registration system. The Office uses
ivclaim
n
h
i
these numbers
to V
keep track rofcthe
d
cite
87 a
5
5
3
When a. registration
specialist sends an email concerning an application, the Office will assign
17o
N
a THREAD ID to that communication, such as “THREAD ID: 1-CKF1YO.” When a specialist
Case Numbers, Service Request Numbers, THREAD-ID Numbers, and
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sends a letter concerning an application, the Office will assign a correspondence identification
number to that communication, such as “Correspondence ID: 1-GHKVFR.” This number will
appear on the reply sheet that is attached to the letter. The Office uses these numbers to keep
track of written correspondence.
If the specialist communicates with the applicant by email, the applicant should respond by opening the specialist’s message and selecting the “reply” or “reply all” option. In addition, the applicant
should include the case number/service request number and the THREAD ID in the reply message.
Doing so will ensure that the response is filed with the appropriate registration record.
If the specialist communicates with the applicant by letter, the applicant may respond by phone,
email, fax, or letter. If the applicant responds by email, the applicant should include the case number/service request number and correspondence identification number in the response. If the applicant responds by letter or by fax, the applicant should include the case number/service request
number, correspondence identification number, and a copy of the reply sheet in the response.
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605.5

Applicant’s Internal Tracking Number

The applicant may assign an internal tracking number to an online application by completing
the field marked Applicant’s Internal Tracking Number on the Certification screen. Providing a
tracking number is optional and this feature is intended solely for the applicant’s convenience.
The U.S. Copyright Office does not use these numbers to keep track of pending applications or
in its communications with applicants.

605.6

605.6(A)

Deadlines for Responding to Communications from the U.S. Copyright Office

Oral Communications

If the registration specialist asks the applicant to provide additional information in a telephone
conversation, but does not receive a response during the conversation or within a reasonable
amount of time thereafter, he or she will send an email, fax, or letter specifying that a phone call
was held on a specific date and briefly summarizing the substance of the conversation. If the
specialist does not receive a response to his or her written communication, the file will be closed
within the time periods discussed in Sections 605.6(B) through 605.6(D).

605.6(B)
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For a discussion of the deadline for responding to an email requesting the deposit copy(ies), see
Section 605.6(C).

605.6(C)

Email Requests for Deposit Copy(ies)

When an applicant successfully submits an application and filing fee through the electronic
registration system, the system will generate an automated message confirming that the application and filing fee were received.
If the U.S. Copyright Office does not receive the deposit copy(ies) within ninety calendar days,
the system will generate an automated message notifying the applicant that the deposit copy has
not been received. (For more information on Communications from the U.S. Copyright Office,
see Section 605.3.) The applicant should submit the copy(ies) by uploading them through the
electronic registration system (provided the copies are not subject to best edition requirements),
or by sending the copy(ies) to the Office by mail together with the shipping slip. For information
concerning these procedures, see Chapter 200, Section 204.3 and Chapter 1500, Section 1508.
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The deadline for submitting the deposit copy(ies) is forty-five calendar days. This deadline is
calculated from the date that the automated message was sent to the person specified in the
Correspondent field/space of the application.
If a registration specialist communicates with the applicant by email and asks the applicant to
submit the deposit copy(ies), the deadline for responding to that communication is forty-five
calendar days. This deadline is calculated from the date the email is sent to the person specified
in the Correspondent field/space of the application.
If the specialist does not receive a response to his or her email, the specialist will not follow-up
with the applicant unless there is a good reason for doing so.

605.6(D)

Letters

The deadline for responding to a letter from a registration specialist is forty-five calendar days.
This deadline is calculated from the date set forth in the reply sheet that is enclosed with the letter.
If the specialist does not receive a response to his or her letter, the specialist will not follow-up
with the applicant unless there is a good reason for doing so.
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a general rule, the registration specialist will not follow-up with the applicant if the applicant
File Closed Following a Failure to Respond to a Written Communication from the
U.S. Copyright Office

fails to respond in a timely manner. And as a general rule, the specialist will close the file as a
“no reply” if the Office does not receive a response to an email or other written communication
within the time allowed.
If the applicant wishes to proceed with a claim after the file has been closed, the applicant must reapply for registration by submitting a new application, filing fee, and deposit copy(ies). The effective date of registration will be based on the date that the new submission is received by the Office.
When an applicant fails to respond to a written communication, the Office will not inform the
applicant that the file has been closed. Likewise, the Office will not refund the filing fee and will
not return the deposit copy(ies).
If the applicant uploaded an electronic copy or phonorecord of a work through the electronic
registration system, the deposit copy(ies) will remain in the registration record. If the applicant
submitted a physical copy or phonorecord of a published work, the Library of Congress may
select the copy(ies) for its collections. If the Library does not select the work for use in its collection, the deposit copy(ies) may be offered to another agency, library, or nonprofit institution, or
they may be retained by the Office for a scheduled period of time.
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605.8

Procedure for Reopening a Closed Application

If the applicant failed to respond to a written communication from the U.S. Copyright Office in
a timely manner, and if the failure was caused by extraordinary circumstances, the Office may,
in appropriate cases, grant a request to reopen the file, provided that (i) the request is made in
writing and within a reasonable amount of time after the original deadline; (ii) a showing of
good cause is made; and (iii) the Office has the deposit copy(ies) in its possession, or replacement
deposit copy(ies) are submitted with a written declaration confirming that the replacement is
identical to the deposit copy(ies) that were submitted with the application, including the copyright notice (if appropriate).
By way of example, the Office will not reopen a closed file if the applicant provided an incorrect
email address or out-of-date contact information in the application. Likewise, the Office will
not reopen a closed file if the applicant failed to monitor his or her “in box” or “spam,” “junk,”
or “trash” folders for messages from the Office, or failed to ensure that the “spam filter” for his
or her account does not block messages sent from the email addresses listed in Section 605.3(A).
A request to reopen should be submitted using the form provided on the Office’s website. An appropriate official from the Registration Program will determine whether the Office will reopen the
file and will notify the applicant in writing of the Office’s decision. The Office will not consider
multiple requests to reopen a claim that was closed for failure to respond in a timely manner.
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If the U.S. Copyright Office determines that the deposit copy(ies) for a registrable work contain
material that consists of uncopyrightable subject matter or that other legal or formal requirements have not been met, the Office may register the claim without corresponding with the applicant. However, the Office may send the applicant a written communication warning that the
registration does not extend to the uncopyrightable subject matter or warning that some of the
other legal or formal requirements have not been satisfied. Communications will be sent to the
person specified in the Correspondent field/space of the application (or other designated party,
if any). The registration specialist will place a copy of the communication in the registration
record, and the certificate of registration and the online public record will indicate the presence of correspondence in the file.
Examples:

• A professional graphic artist submitted an application to register a portfolio
containing seventy-five logo designs. Some of the designs are familiar symbols, such as a stop sign, a five pointed star, or a happy face. The registration
specialist may send a warning advising the applicant that some of the designs
within the portfolio are not copyrightable.
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• Pharaoh Studios submits an application to register an unpublished collection containing dozens of rings, earrings, and bracelets. Some of the items in
the collection contain a sufficient amount of original authorship in the shape
and arrangement of their constituent elements, but most of them do not. The
registration specialist may register the claim, but may send a warning advising the applicant that most of the items in the collection do not support an
independent claim to copyright.
607

Registration Made Under the Rule of Doubt

The U.S. Copyright Office has the exclusive authority to issue certificates of registration establishing the prima facie validity of the facts stated in the certificate. 17 U.S.C. § 410(a), (c). On
occasion, the Office may register a claim to copyright, even though the Office has reasonable
doubt as to whether the material submitted for registration constitutes copyrightable subject
matter or whether the other legal and formal requirements of the statute have been met. This
practice is known as the Rule of Doubt.
The Rule of Doubt notifies the claimant, the courts, and the general public that the Office is
unwilling to grant a presumption of validity to certain aspects of the claim. As a general rule, the
Office will apply the Rule of Doubt only in the following situations.
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The Office may register a claim under the Rule of Doubt if the registration specialist is unable
to examine the deposit copy(ies) to determine if the work contains copyrightable authorship.
For example, the Office will apply the Rule of Doubt if the applicant submits an application to
register a computer program with a deposit copy consisting solely of object code rather than
source code. See 37 C.F.R. § 202.20(c)(2)(vii)(B). Likewise, the Office may apply the Rule of
Doubt at its discretion if the applicant submits a redacted deposit copy under a grant of special
relief in order to protect trade secret material that appears in the work. (For a discussion of the
procedure for requesting special relief or the practices and procedures for registering a computer
program with a deposit copy consisting solely of object code, see Chapter 1500, Sections 1508.8
and 1509.1(C)(4)(b).)
In exceptional cases, the Office may apply the Rule of Doubt if the Office has not taken a position
on a legal issue that is directly relevant to whether the work constitutes copyrightable subject
matter or whether the other legal and formal requirements of the statute have been met. The
Office will not register a claim under the Rule of Doubt simply because there is some uncertainty
as to how that issue may be decided by a particular court.
In all cases, the Office will add an annotation to the certificate of registration and the online
public record indicating that the work was registered under the Rule of Doubt. The Office also
may send a letter to the applicant stating the reasons for its decision and a copy of the letter will
be placed in the registration record. Both the certificate of registration and the online public
record will indicate that correspondence relating to the claim is in the file.

608

Refusal to Register

In the event the U.S. Copyright Office determines that the claim does not meet certain requirements for registration based on the registration materials submitted, the registration specialist
will refuse to register the work. A refusal to register the entire work will be made by a written
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communication and will be sent to the address provided in the Correspondent field/space of
the application. Examples of situations where the Office will refuse to register a claim include:

• The applicant has not met the legal requirements for registration (e.g., completed application,
complete filing fee, complete deposit copy(ies), etc.).

• The applicant has asserted a claim to copyright in a type of work that is not covered by U.S.
copyright law. See 17 U.S.C. §§ 102(b), 105.

• The work is not fixed in a tangible medium of expression.
• The work lacks human authorship.
• The work was not independently created.
• The work does not contain the minimum level of creative authorship to support a copyright
claim.

• The work is in the public domain.
• The work is a U.S. sound recording that was fixed before February 15, 1972 (i.e., the date U.S.
sound recordings became eligible for federal copyright protection).
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• The work does not meet the eligibility requirements for a particular registration option.
• The applicant is not authorized to register a claim in the work.
• The claimant named in the application is not a proper copyright claimant.
• The work unlawfully employs preexisting material that is under copyright protection. 17
U.S.C. § 103(a).

If the applicant disagrees with the Office’s determination, the applicant may appeal that decision
within the Office. This is an administrative procedure known as a request for reconsideration.
For information concerning this procedure, see Chapter 1700.
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609

609.1

Identifying the Work That the Applicant Intends to Register

Registration Process Overview

When completing an online application, the applicant must provide a “yes” or “no” answer to three
questions concerning the work(s) that the applicant intends to register. Based on the responses
provided, the electronic registration system will direct the applicant to the Single Application or
the Standard Application, which are discussed in more detail below. The questions include:

• Yes or No: Are you registering one work (one song, one poem, one illustration, etc.)? Check
“NO” to this question if the work is one of the following: a collection of works (such as: book
of poetry, CD of songs and photographs), a collective work, website or database because these
works do not qualify for the single form.

• Yes or No: Are you the only author and owner of the work (or the agent of the individual

author who is also the only owner)? Check “NO” to this question if the work was created by
multiple people, is a “work made for hire,” or if any part of the work was created by or is
owned by another person.

• Yes or No: Does the work you are sending contain material created only by this author? Check

“NO” to this question if the copy includes content or contributions by anyone else, even if
the claim is limited to only the contribution by this author or the material has been licensed,
permissioned or transferred to the claimant.
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applicant to complete the U.S. Copyright Office’s Single Application. For general
information concerning the Single Application, see Chapter 1400, Sections 1402.3 and 1402.5.

The Single Application may only be used to register a work that satisfies the criteria listed in the
questions above. If the applicant answers “no” in response to any of these questions or if the
applicant responds to the Important Message by clicking the button marked “Cancel,” the electronic registration system will direct the applicant to complete the Office’s Standard Application.
NOTE : The Single Application is merely an administrative classification that is used for purposes

of registration, and does not affect the subject matter of copyright or the exclusive rights in a
work. The fact that a work may be registered with the Single Application does not necessarily
mean that it constitutes a single work for other purposes under the copyright law.
The Standard Application may be used to register any work that may be submitted through the
electronic registration system. For general information concerning the standard application, see
Chapter 1400, Section 1402.4.
When completing a Single Application, the following phrase will appear at the top of each screen:
“Application Format: Single.” When completing a Standard Application, this portion of the application will read: “Application Format: Standard.”
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If the applicant attempts to use the Single Application to register a work that does not satisfy
the criteria listed in the questions above, the registration specialist will communicate with the
applicant, which will delay the examination of the application. If the Office determines that the
work is not eligible for the Single Application, the applicant will be required to pay an additional
filing fee, and the Office will assign a later effective date of registration to the claim.
See generally Single Application Option, 78 Fed. Reg. 38,843 (June 28, 2013).

609.1(A)

Question 1: Are You Registering One Work?

If the applicant intends to register one work, he or she may be eligible to use the Single Application, provided that the work satisfies the other eligibility requirements for this application. If
so, the applicant should check the box marked “yes” that appears next to the question, “Are you
registering one work?” The following are representative examples of works that may qualify as
one work for purposes of the Single Application:
Literary Works:

• One poem.
• One short story.
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• One fabric design.
• One sculpture.
• One piece of jewelry (not a collection or set of multiple jewelry pieces).
• One illustration (not multiple illustrations on the same page).
• One technical drawing of one object.
Dramatic Works, Audiovisual Works, and Motion Pictures:

• One stage play.
• One screenplay.
• One “selfie video” featuring one person.
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Musical Works and Sound Recordings:
A song and a sound recording are separate works. Therefore, the Single Application can be used to register:

• One song containing music and lyrics.
- The applicant may submit sheet music to register the music and lyrics of one song if the same individual is the author/owner of both
the music and lyrics of the song.

• One sound recording.
- The applicant may register a sound recording if the same individual
is the author/owner of the sound recording, and if that individual
is the only performer featured in the recording.
In limited circumstances, a musical work and a sound recording may both be eligible for
registration with the Single Application if the following requirements have been met:

• One song consisting of music, lyrics, and sound recording.
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the same individual must be the author/owner of both the arrangement and the sound recording, and that individual must be the
only performer featured in the recording.

If the applicant intends to register more than one work, the applicant should check the box marked
“no.” The following are representative examples of works that do not qualify as one work for purposes of the Single Application:

• Two poems.
• Two articles.
• Two or more illustrations on a single page.
• Two or more drawings on separate pages.
• A portfolio of photographs.
• A collection or set containing multiple pieces of jewelry.
• Two or more songs.
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• A song and liner notes.
• Two or more sound recordings.
• Different versions of a sound recording.
• More than one version of a script or treatment.
• A collective work, such as an album, periodical, newspaper, magazine, newsletter, journal, anthology, book of poems or short stories, or any other work
that contains a number of separate and independent works.

• Multiple contributions to a collective work.
• An unpublished collection. (For a definition and discussion of unpublished
collections, see Chapter 1100, Section 1106.)

• Two or more works physically bundled together by the claimant for distribution to the public as a single, integrated unit and first published in that integrated unit, such as a board game, a box of greeting cards, a book published
with a CD-ROM, a box set of music CDs, or a board game with printed instructions, playing pieces, and a game board. (For a definition and discussion
of the unit of publication option, see Chapter 1100, Section 1107.)
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Likewise, the applicant should check the box marked “no” if the applicant intends to register the
following type of work:

• An architectural work.
• A choreographic work.
• A database.
609.1(B)

Question 2: Are You the Only Author and Owner of the Work?

The applicant may be eligible to use the Single Application if the work was created by one
individual, if that individual is the sole owner of the copyright in that work, and if the other
eligibility requirements have been met. If so, the applicant should check the box marked “yes”
that appears next to the question, “Are you the only author and owner of the work?”
The following are representative examples of works created and owned by one person that may
be eligible for the Single Application:
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• One essay written and solely owned by Simone Stucker.
• One children’s book containing text and illustrations created and solely
owned by Franklin Hooker.

• One photograph taken and solely owned by Douglas Brewer.
• One sound recording containing music written, recorded, and solely owned
by Felicia Driver.

-

NOTE: Felicia must be the author/owner of both the music and the

sound recording, and she must be the only performer featured in
the recording.

• One song containing music and lyrics written and solely owned by Edward
Boxer.

-

NOTE: If the applicant submits a recording of the song, Edward must

be the author/owner of both the song and the sound recording,
and he must be the only performer featured in the recording.
If the work was created by two or more individuals or if the work was created as a joint work, the
applicant should check the box marked “no.” (For a definition and discussion of joint works, see
Chapter 500, Section 505.) The following are representative examples of works created by more
than one author that are not eligible for the Single Application:
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• One song containing music written by one individual and lyrics written by
another individual.

• Any sound recording created by two or more performers or musicians.
• Any motion picture or other audiovisual work that features directing, editing,
writing, or other authorship by more than one person.
Likewise, the applicant should check the “no” box if the work was created by or on behalf of a
company, an organization, or any other legal entity or if the work was created as a work made
for hire. (For a definition and discussion of works made for hire, see Chapter 500, Section 506.)
The following are representative examples of works that are not eligible for the Single Application because they do not qualify as a work created by an individual author:

• One piece of jewelry created by Phoebe Snow Designs, Inc.
• One photograph taken by an employee of Sue Saint Marie Studios.
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• One song specially ordered or commissioned by Smooth Ride Music, LLC for
use as a contribution to a collective work.

• One videogame created by the employees of the Chessie Katz game development company.
The applicant should check the box marked “no” if the copyright or any of the exclusive rights
in the work are owned or co-owned by two or more individuals. The applicant should check
“no” if the copyright is owned by a company, an organization, or other legal entity. The applicant should check “no” if the author transferred the copyright or any of the exclusive rights to a
third party, either by written agreement or by operation of law. Likewise, the applicant should
check “no” if the author is deceased. (For a discussion of copyright ownership and transfers, see
Sections 619 and 620.)
The following are representative examples of works that are not eligible for the Single Application because they are owned or co-owned by more than one party, or because the works are not
solely owned by the author:

• One stage play co-owned by the composer and the librettist of the work.
• One song containing music written by one individual and lyrics written by
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the work.

• One article written by a freelance writer who assigned the copyright to her
closely held company.

• One photograph taken by a photographer who granted the exclusive right of
reproduction to a stock photography service and therefore no longer owns
all of the rights in the work.

• One treatment written by a screenwriter who gave a motion picture studio
the exclusive right to produce his work as a motion picture and therefore no
longer owns all of the rights in the work.
609.1(C)

Question 3: Does the Work You Are Sending Contain Material Created
Only by This Author?

An applicant may be eligible for the Single Application if the work was created by one individual,
if that individual is the sole author of the material that appears in the work, and if the other
eligibility requirements have been met. If so, the applicant should check the box marked “yes”
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that appears next to the question, “Does the work you are sending contain material created only
by this author?”
The following are representative examples of works that may be eligible for the Single Application because they were created solely by one individual:

• One travel book containing text, illustrations, and photographs created by
Christopher Wren.

• One song containing music and lyrics created by Danielle Running Horse.
-

NOTE: If the applicant submits a recording of the song, Danielle

must be the author/owner of both the song and the sound recording, and she must be the only performer featured in the recording.

• A musical work and sound recording created by Alicia Fox.
-

NOTE: Alicia must be the sole author/owner of both the sound re-

cording and the musical work, and she must be the only performer
featured in the recording.

• One “nature video” containing script, direction, cinematography, and narra-
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more authors that are not eligible for the Single Application:

• A novel written by one individual with an introduction and an afterword
written by two other individuals.

• A translation by a different author of a work that is not in the public domain.
• An album containing music, lyrics, liner notes, and sound recordings created
by three different individuals.

• A sound recording containing a song written by one individual that was performed by a different individual.

• A musical work created by one individual embodied in a sound recording
created by a different author.

• A motion picture that includes directing, editing, writing, or other authorship
by more than one person.
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609.2

Type of Work

The U.S. Copyright Office has specified various administrative classes of works for registration
and deposit purposes as authorized pursuant to Section 408(c)(1) of the Copyright Act. These
classes are:

• Literary Works.
• Works of the Visual Arts.
• Works of the Performing Arts.
• Sound Recordings.
• Motion Picture/Audiovisual Works.
• Single Serial Issues.
37 C.F.R. § 202.3(b). These classes or types of work are merely an administrative classification
and do not affect the subject matter of copyright or the exclusive rights in a work. Nevertheless,
the applicant should exercise judgment and care when selecting the Type of Work in the online
application. The initial selection may dictate the options for describing the authorship that
the applicant intends to register. And it will determine the registration number that the Office
ultimately issues. If the applicant chooses the wrong Type of Work or uses the wrong form for
certain types of works, the registration specialist may change the Type of Work to the appropriate classification without communicating with the applicant.

609.2(A)
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When completing an online application the applicant should select the class of work that is most
appropriate for the work that the applicant intends to register and the authorship that appears
in the work. These classes are listed under a drop down menu marked Type of Work. Once a
selection has been made, the system will provide a brief description and representative examples
of the types of works that fall within each class.
Once the applicant has selected the most appropriate classification for the work that will be
submitted, the applicant must check the box that appears next to the following statement: “Click
the box to confirm you have read the above description and selected the most appropriate type
of work.” If the applicant fails to check this box the application will not be accepted by the electronic registration system.
Once a selection has been made, the Type of Work field cannot be changed. If the applicant
makes a selection that is not appropriate for the work that is submitted, the registration specialist
may communicate with the applicant, change the Type of Work field without communicating
with the applicant, or refuse to register the work if the application does not state a sufficient
basis for registration.
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• Select Literary Work if the work is a nondramatic literary work, such as fiction, nonfiction,
poetry, a textbook, a reference work, a directory, a catalog, advertising copy, a compilation of
information, a computer program, a textual work made available online, or a database. This
category may be used to register an individual article or other textual contribution to a serial
publication, or an entire issue of a serial that has not been published before.

• Select Work of the Visual Arts if the work is a pictorial, graphic, or sculptural work, including

a two-dimensional or a three-dimensional work of fine, graphic, or applied art, a photograph,
a print, an art reproduction, a map, a technical drawing, or an architectural work.

• Select Work of the Performing Arts if the work is a musical work (either with or without lyrics), a dramatic work (such as a screenplay, play, or other script), a pantomime, or a choreographic work.

• Select Sounding Recording if the work contains sound recording authorship and if the appli-

cant intends to register that element of the work (even if the work also contains other types
of authorship, such as music or lyrics). Likewise, the applicant should select this option if the
applicant intends to register a sound recording and the underlying works embodied in that
recording, provided that the claimant owns all of the rights in those works. If the applicant
does not intend to register sound recording authorship, the applicant should not select this
option (even if the work happens to contain one or more sound recordings). Likewise, the
applicant should not select this option if the applicant intends to register the sounds accompanying a motion picture or other audiovisual work.
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7-3Serial Issue if the applicant intends to register a single issue of a serial publication.
• Select
1Single
.
o
NThis category may be used to register a published serial, but may not be used to register an
unpublished serial. A serial is a work that is issued in successive parts bearing numerical or
chronological designations and is intended to be continued indefinitely. Examples include a
single issue of a newspaper, magazine, bulletin, newsletter, annual, journal, and other similar
works. Examples of works that do not fall within this category include episodes of a television
series, a series of online videos, a collection of musical works, a group of manuscripts, an
assortment of poetry, or a set of advertising copies.
The online application for a single serial issue may be used to register the issue as a whole. It
also may be used to register the individual contributions that were first published within that
issue, provided that (i) the claimant owns the copyright in the individual contributions and the
issue as a whole, and (ii) if the contributions have not been previously published or previously
registered. In no case may the claimant register a contribution that is in the public domain.
To register an article, photograph, or other contribution that is not owned by the claimant for
the issue as a whole, or to register a contribution that was previously published in another medium, the applicant should prepare a separate application for each contribution, and should
select the appropriate form of authorship for that work. For example, if the contribution is
an article, the applicant should select Literary Work; if the contribution is a photograph, the
applicant should select Work of the Visual Arts.
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NOTE: It is also possible to register a group of serials or a group of contributions to a periodi-

cal with one application, one filing fee, and deposit copy(ies). For a discussion of these group
registration options, see Chapter 1100, Sections 1109 and 1115.

609.2(B)

Paper Applications

Identifying the type of work that will be submitted to the U.S. Copyright Office is the first step
in completing a paper application. The Office has prescribed five basic classes of works that may
be registered with a paper application, and each of these classes has its own paper form. The applicant should select the form that is most appropriate for the work that the applicant intends
to register and the authorship that appears in the work.

• Use Form TX if the work is a nondramatic literary work, such as fiction, nonfiction, poetry, a

textbook, a reference work, a directory, a catalog, advertising copy, a compilation of information, a computer program, a textual work made available online, or a database. This form
may be used to register an individual article or other textual contribution to a serial publication, or an entire issue of a serial that has not been published before.

• Use Form VA if the work is a pictorial, graphic, or sculptural work, including a two-dimensional or three-dimensional work of fine, graphic, or applied art, a photograph, a print or art
reproduction, a map, a technical drawing, or an architectural work.

Inc.
,
p
u
9 a dramatic work
o or without
• Use Form PA if the work is a musical work (either
rwith
1lyrics),
0
G
2
w
,
(such as a screenplay, play or other script),
a choreographic work, or an auo a pantomime,
11
Zilldocumentary
hfilm,
.film,
c
r
v
diovisual work (such as a feature
animated film, television show,
a
.
c
M
In
n
,
o
video, or videogame).
T
d
in VH archive
d
e
t
7 intends to register sound recording authorship (even if the work
ciForm SR if5the
• Use
58applicant
3
7
contains
types of authorship, such as music or lyrics). If the applicant does not
o. 1toadditional
Nintend
register a sound recording, Form SR should not be used (even if the work contains
one or more sound recordings). Likewise, Form SR is inappropriate if the applicant intends
to register the sounds accompanying a motion picture or other audiovisual work.

• Use Form SE if the applicant intends to register a single issue of a serial publication (e.g., a
magazine, journal, etc.). This form may be used to register a published serial, but may not be
used to register an unpublished serial. For a definition of the term “serial” and representative
examples of such works, see Section 609.2(A).

Form SE may be used to register the issue as a whole. It also may be used to register the individual contributions, provided that (i) the claimant owns the copyright in the individual
contributions and the issue as a whole, and (ii) if the contributions have not been previously
published or previously registered. In no case may the claimant register a contribution that
is in the public domain.
To register an article, photograph, or other contribution that is not owned by the claimant
for the issue as a whole, or to register a contribution that was previously published in another
medium, the applicant should prepare a separate application for each contribution using the appropriate form for that type of work. For example, if the contribution is an article, the applicant
should use Form TX; if the contribution is an illustration, the applicant should use Form VA.
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NOTE: It is also possible to register a group of serials or a group of contributions to a periodi-

cal with one application, one filing fee, and deposit copy(ies). For a discussion of these group
registration options, see Chapter 1100, Sections 1109 and 1115.

609.2(C)

Works Containing Multiple Forms of Authorship

If the work contains more than one type of authorship, the applicant should select the type of
work or the paper application that corresponds to the predominant form of authorship in that
work. For example, if the work is a website that contains a substantial amount of text combined
with a few photographs, the applicant should select Literary Work (in the case of an online
application) or Form TX (in the case of a paper application). If the website mostly contains
photographs with a small amount of text, the applicant should select Work of the Visual Arts
for an online application or Form VA for a paper application. If the types of authorship are
roughly equal, the applicant may use either option that would be appropriate. However, there
is an exception to this rule for claims that include any sound recording authorship. In this case,
the applicant must select Sound Recording (in the case of an online application) or use Form SR
(in the case of a paper application), regardless of whether sound recording is the predominant
form of authorship in the work. See 37 C.F.R. § 202.3(b)(2)(ii)(C).
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The title of the work will appear in the certificate of registration under the heading Title of
Work, and it will appear in the online public record under the heading Application Title. The
title that appears on the deposit copy(ies) will appear in the online public record under the heading Title. If there is no title on the deposit copy(ies), the title given in the application will appear
in the online public record in both the Title field and the Application Title field.

610.1

Title Types

When completing an online application, the applicant generally may provide five types of titles.
These title types are listed on the Title screen under the drop down menu marked Title Type.
The options include:

• Title of work being registered.
• Previous or alternative title.
• Title of larger work.
• Contents title(s).
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• Series title.
NOTE: When completing a Single Application the applicant may provide two types of titles. Spe-

cifically, the applicant may provide the title of the work being registered, and if that work was
published in a larger work, the applicant also may provide the title of the larger work.
When completing a paper application, the applicant may provide five types of titles. These title
types are listed in space 1 of the application. The options include:

• Title of this work (Forms TX, VA, PA, SR, SE).
• Title of this serial (Form SE only).
• Previous or alternative title (Forms TX, VA, PA, SR, SE).
• Publication as a contribution/title of collective work (Forms TX and VA only).
• Contents title(s) (Form SR only).
Each of these title types is discussed in Sections 610.2 through 610.5 below.

610.2
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Title of Work Being Registered / Title of this Work

If the work contains a number of separate and independent works, such as an anthology, periodical, serial, or the like, and if the applicant intends to register the entire collective work, the title
for that collective work should be provided as the Title of Work Being Registered.
If the applicant instead intends to register a contribution that has been included in a collective
work, such as an article, a photograph, or the like, but does not intend to register the larger work
as a whole (for instance, because the claimant does not own the copyright in the collective work),
the title for the contribution should be provided as the Title of Work Being Registered. In all
cases, the applicant should only provide titles for a contribution if the copyright claimant owns
all of the rights in that contribution.
If the applicant intends to register a number of works with the unit of publication option, the
applicant should provide a title for the unit as a whole, as well as the title for each component
work that will be submitted for registration. For a discussion of the unit of publication option,
see Chapter 1100, Section 1107.
If the applicant intends to register a collection of unpublished works, the applicant should
provide a title for the collection as a whole, as well as a title for each work that is included in
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the collection. For a discussion of the procedure for registering an unpublished collection, see
Chapter 1100, Section 1106.
When completing a paper application, the applicant should enter the title of the work in space
1 of the application under the heading Title of This Work. As the name suggests, the Title of
This Work is the primary title of the work that the applicant intends to register (including any
subtitles). If the applicant fails to provide this information, the application may be questioned,
which may delay the examination of the application. Form SE also directs the applicant to provide the Title of This Serial. This space does not appear in the online application or other paper
applications. As the name suggests, the Title of This Serial is the primary title of the serial that
the applicant intends to register (including any subtitles). Additionally, the applicant should
provide the volume and number for the specific issue that will be submitted for registration, the
issue date that appears on the deposit copies (e.g., January 15, 2010; Spring 2012, etc.), and the
frequency of publication for the specific serial.
Examples:

• The applicant intends to register a novel titled The Sun Also Sets. The applicant should provide that title as the Title of Work Being Registered.

• The claimant wishes to register a song titled, “Midnight,” which was published
in an album titled All My Blues. The claimant does not own the copyright
in the other songs and did not create the album as a whole. The applicant
should provide “Midnight” as the Title of Work Being Registered. (All My
Blues should be provided in the Title of Larger Work field, as described in
Section 610.4(B) below.)
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• The applicant intends to register a book titled Mozart. The subtitle for the

book is A Heavenly Voice for the Ages. This is the third book in a series titled
The Great Composers. The applicant should provide Mozart: A Heavenly Voice
for the Ages as the Title of Work Being Registered. (The applicant should provide The Great Composers as the Series Title, as described in Section 610.5
below.)
610.3

Previous or Alternative Title

When completing an online application, the applicant should complete the field marked Previous or Alternative Title if the work:

• Was previously published under a different title.
• Is known by a different title or by a title that is written in a different language.
• Is likely to be searched in the U.S. Copyright Office’s records under a different title.
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When completing a paper application, the applicant should enter these types of titles on space 1
under the heading Previous or Alternative Titles.
As a general rule, a subtitle is not considered a Previous or Alternative Title.
Examples:

• An application is submitted for a painting titled “My Old Ohio Home.” The
work is commonly known as “Take Me Back To Cincinnati” among art aficionados. The applicant should provide “My Old Ohio Home” as the Title of
Work Being Registered and “Take Me Back to Cincinnati” as the Previous or
Alternative Title.

• An application is submitted for a novel titled The Black and the Red, which
has been translated from the French novel, Le Noir et Le Rouge. The applicant
should provide The Black and the Red as the Title of Work Being Registered,
and Le Noir et Le Rouge as the Previous or Alternative Title.

• An application is submitted for a work with the title The United States of
America! (The Book) and a subtitle that reads A Guide to Our Democracy. The
applicant should provide the Title of Work Being Registered as The United
States of America! (The Book): A Guide to Our Democracy.
610.4
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Contents Title field and/or the Title of Larger Work field. These fields are discussed in Sections
610.4(A) and 610.4(B) below.

610.4(A)

Contents Title: Titles of Separate and Independent Works Included
in a Larger Work

If the applicant intends to register any of the separate and independent works that appear in
a collective work, unit of publication, or unpublished collection the applicant should enter
the titles of each contribution in the field marked Contents Title. These titles will appear in the
online public record and certificate of registration under the heading Contents Title. Listing
the content titles (i.e., the titles of separate and independent works that are owned by the copyright claimant) is beneficial for various reasons: (i) it provides a clear record of what the larger
work contains; (ii) it clearly describes what the registration covers; and (iii) it makes these titles
accessible as searchable terms in the online public record.
The total number of characters that may be provided in the Title of Work Being Registered
field and the number of characters that may be provided in each Contents Title field is limited.
Applicants are strongly encouraged to provide one title in the relevant field, then click the Save
button, and then repeat this process in order to prevent loss of data due to space limitations.
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The registration specialist generally will not communicate with the applicant if the titles given
in the Title of Work Being Registered field and the Contents Title field are the same, unless it
is unclear whether the applicant intends to register the larger work or one of the separate and
independent works that appears within the larger work.
Examples:

• The applicant intends to register an album published under the title, Britney
Shields: The Debut Album, as well as the musical works “Young At Last,” “Serenade,” “Dance All Night,” and “Love At First Sight,” which were released on
this album. Britney created each of these songs and she produced the album
as a whole. To register the album as a whole, the applicant should provide
Britney Shields: The Debut Album in the Title of Work Being Registered field.
To register the songs that appear on this album, the applicant should provide
the title of each song in the application. Because the author of the album and
the author of the songs are the same, the applicant is strongly encouraged to
provide the titles “Young At Last,” “Serenade,” “Dance All Night,” and “Love
At First Sight” in the Contents Title field.

• Railroad Publishers is the author of a work titled, Trackplans and Benchwork,
which contains a dozen articles by Jack Armstrong. Jack assigned the copyright
in these articles to the publisher, and the publisher intends to register Trackplans
and Benchwork and all of the articles that it contains. To register the work as a
whole, the applicant should provide Trackplans and Benchwork in the Title of
Work Being Registered field. In addition, the applicant is strongly encouraged
to provide the title of each article in the Contents Title field.
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NOTE: The only paper application that specifically requests contents titles is Form SR. Space 1 of

this application should be used to list the titles of any separate and independent sound recordings contained in the larger work or unpublished collection that the applicant intends to register.
In the alternative, the applicant may use one or more continuation sheets submitted on Form
CON to list the titles of any separate and independent works included in the larger work or
unpublished collection. As is true for the online application, the applicant should only provide
the titles of the individual sound recordings or other works that are owned by the copyright
claimant.

610.4(B)

Title of Larger Work

If the applicant wishes to register a contribution to a larger work, such as an article that has
been published in a newspaper, or a recording of a song that has been released on an album,
the applicant should use the Title of Larger Work field to identify the larger work in which the
contribution appears. When completing an online application the applicant should provide any
volume number, issue date, or similar designation that may be used to identify the larger work,
and, if applicable, the page number(s) within the larger work where the contribution appears.
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When completing a Single Application the applicant should select “yes” in response to the question “Does this work appear in a larger work?” and should provide the title of the larger work
in the field marked Larger Work. In addition, the applicant should identify the volume, number,
and issue of the larger work (if any), and the page(s) where the work appears.
If it appears that the applicant intends to register a separate and independent work that has been
included in another work, and if the applicant fails to provide the title of the larger work, the registration specialist may add the missing title if it appears in the deposit copy(ies) or elsewhere
in the registration materials. If the title of the larger work is not specified in the deposit copy(ies)
or elsewhere in the registration materials, the registration specialist may communicate with the
applicant. Generally, the registration specialist will communicate when it is unclear whether the
applicant intends to register the larger work as a whole, or a separate and independent work that
appears within the larger work.
Examples:

• Melody Meyers submits an application for a song titled “Melody in G,” which
was included in an album titled Enchanted Melodies. The rest of the songs on
this album are owned by other parties. Enchanted Melodies should be entered
as the Title of Larger Work and “Melody in G” should be provided as the Title
of Work Being Registered.

• An application is submitted for an article titled “Running a Marathon,” which
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The title of her story “Why I Live at the A&P” should be
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No. entered on space 1, Title of This Work. The title of the anthology should be

appeared on pages 45-46 of Field & Track magazine (Vol. 22, April 13, 2004).
“Running a Marathon” should be entered as the Title of Work Being Registered, while the Title of Larger Work should be identified as “Field & Track
(Volume 22, April 13, 2004, on pages 45-46).”

entered on space 1 under Publication as a Contribution, Title of Collective
Work. Alexandra also should give the page numbers 238-260 in the On Pages
section of space 1.

• Nikhil Shah is the author of the story “Living on Top of the World,” which
appeared on pages 10-20 of Katmandu Comics (Vol. 32, No. 28, June 14, 2011).
Nikhil provided the title of his story, but failed to identify the larger work
where the story appeared. The registration specialist may add the missing
information (title of the larger work, volume and issue number, issue date,
and page numbers) to the Title of Larger Work field, and may add an annotation, such as: “Regarding title: title of larger work added by Copyright Office
from the copy.”
NOTE: Space 1 of paper Forms TX and VA state that “If this work was published as a contribution

to a periodical, serial, or collection, give the information about the collective work in which the
contribution appeared.” This space does not appear in the online application or other paper applications. If the applicant wishes to register a contribution to a larger work (but does not intend
to register the larger work as a whole), the applicant should enter the title of that contribution
in the space marked Title of this work. The title of the periodical, serial, or other collective work
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where the applicant’s contribution appeared should be entered in the space marked Title of
Collective Work.

610.5

Series Title

If the applicant intends to register an episode or installment from a series of works, the applicant
should provide the title of that episode or installment along with the title of the series. The Series
Title is the main title by which the series is known.
Specifically, the applicant should list the title of the episode or installment as the Title of Work
Being Registered, along with any number or other alphanumeric designation that has been
assigned to that episode or installment (e.g., “Episode 217,” “Fourth Installment,” etc.). The applicant should enter the title of the series as the Series Title.
A registration for a particular episode or installment from a series of works covers the specific
episode or installment that has been submitted for registration. The U.S. Copyright Office does
not offer “blanket registrations” that cover future episodes or installments in the same series.
As a general rule, it is not possible to register an entire series with one application, because
the individual episodes and installments in a series are typically published on different dates.
Consequently, the registration specialist will communicate with the applicant if the applicant
provides the title for the entire series as the Title of Work Being Registered, or if it appears that
the applicant is attempting to register separately published episodes or installments from a series
of works with one application.
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• The applicant intends to register the pilot for a television series titled Star
Track. The pilot is titled “The Synod Syndrome.” The applicant should provide
“The Synod Syndrome (Pilot)” as the Title of Work Being Registered and Star
Track as the Series Title.

• The applicant intends to register a book titled Double Trouble. This is the 56th
book in a series of books for teenage girls known as Harper Valley High School.
The applicant should provide Double Trouble, No. 56 as the Title of Work Being Registered and Harper Valley High School as the Series Title.

• The applicant submits an application for nine separate books on the planets.
The application states that Space Almanac is both the Title of Work Being
Registered and the Series Title. The application will be questioned if it appears
that the nine books were published separately.
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610.6

Examination Guidelines: Title of Work

As a general rule, the title that is specified in the application will be accepted without question. The registration specialist may change or correct any apparent spelling, capitalization, or
punctuation mistakes in the title, but only if the misspelling or incorrect use of capital letters or
punctuation appears to be unintentional. The specialist will use his or her judgment to determine whether an error was intentional or a typographical mistake.
Examples:

• The applicant submits an application for a rap song. The title on the online
application is given as “Let US LeaVe hiM hEre.” The title will appear in the
registration record exactly as it appears on the application.

• The applicant files an application to register a multimedia work. The title
listed on the application is Boook of Jonah; the title on the copy is Book of
Jonah. The registration specialist may correct the spelling of the title that appears on the application to conform to the title on the deposit copy.
610.6(A)

Untitled Works

The applicant should not provide “Untitled,” “No Title,” “Working Title,” “No title yet,” or the
like as the title of the work. It may be extremely difficult to find a work that has been registered
under a generic title.
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Examples:

• Sculpture of a Green Frog, Preliminary Study in Clay by Quang Ha (Spring
2008).

• Painting on Illustration Board by Imran Latif (2010).
• Photo Taken at Sand Hill Cove, Narragansett, Rhode Island by Ann McKenna
(2012).

• Working Title: Zuzu’s Petals.
If the author decides to change the title after the work has been registered, the applicant may
file an application on Form CA to reflect the new title in the online public record. For guidance
on completing Form CA, see Chapter 1800, Section 1802.8. If a previously registered, unpublished work is later published with a new title, the applicant may choose to reflect the new title
by filing an application for a new basic registration for the first published edition of the work.
(This is permissible even if the published edition is exactly the same as the previously registered,
unpublished edition.) For information concerning this practice, see Chapter 500, Section 510.1.
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610.6(B)

Descriptive Titles That Appear to Be Incorrect

If the applicant provides a descriptive title that does not appear to describe the work that has
been submitted for registration (such as “Print No. 1” or “Study in Red” for a painting that is
black and white), the registration specialist generally will accept the title specified in the application. However, the specialist may communicate with the applicant if there is a substantial
variance between the title provided in the application and the title that appears on the deposit
copy(ies). For examples of a substantial variance, see Section 610.6(D)(4).

610.6(C)

Titles Consisting of Roman Letters and Arabic Numerals

The U.S. Copyright Office’s electronic registration system only accepts titles consisting of Roman letters and/or Arabic numerals. It does not accept titles consisting of other types of letters,
numerals, or characters, such as Cyrillic or Mandarin. Nor does it accept diacritical marks used
in Spanish, French, German, or other foreign languages, such as ç, à, ñ, or ü.
The system will accept titles written in a foreign language, provided that the title consists of Roman letters and/or Arabic numerals. The title will appear on both the certificate of registration
and the online public record, but without any diacritical marks.
The Office will accept a title consisting solely of numbers and/or letters, such as “L-1011,” “24601,”
or “MX.”

610.6(D)

610.6(D)(1)
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If there is a significant variance between the title given in the application and the deposit
copy(ies), and it is clear that both titles refer to the same work, the registration specialist may
add the title that appears on the deposit copy(ies) to the title field of the online public record
and/or the specialist may add an annotation to the registration record, such as: “Regarding title:
title on the deposit copy is __________.”
The title may be taken from the cover, title page, spine, or any other place where a title may be
found. If the deposit copy(ies) are submitted in electronic form, the title may be taken from the
file name for the document (excluding extensions indicating the format of the document, such
as .doc, .pdf, .mp3, etc.).
Examples:

• The title on the deposit copy(ies) reads: The Quest for Rest Among Insomniacs.
The title given on the application reads: The Quest for Rest. The registration
specialist will register the claim without communicating with the applicant.
The title that appears on the deposit copy(ies) may be added to the title field
in the online public record.

• The title on the deposit copy(ies) is Rest Quest. The title on the application
reads: The Quest for Rest Among Insomniacs. The application will be accepted.
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The title that appears on the copies will be added to the title field in the online public record. In addition, Rest Quest may be added to the registration
record with an annotation, such as: “Regarding deposit: title appears on copy
as ‘Rest Quest.’”

• The applicant submits a paper application on Form PA for an unpublished
screenplay. The application lists A Miracle as the title of the work, but the deposit copy gives the title as One More Miracle. The application will be accepted.
The title given on the deposit copy will be added to the previous or alternative
title field in the online public record. Additionally, One More Miracle may be
added to the registration record with an annotation.
610.6(D)(2)

Title That Appears on the Deposit Copy(ies) is More Complete Than
the Title Provided in the Application

Where the title provided in the application is a generic title, such as “story,” “symphony,” “picture,”
or the like, and the title on the deposit copy(ies) substantially adds to the identity of the work,
the registration specialist may add the additional information to the online public record.
Example:

• The title on the application is “Ballade,” while the title on deposit copies is
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The
“Ballade No. 6 in E Minor.” The application will be accepted. The title that appears on the deposit copies may be added to the online public record in the
previous or alternative title field.

610.6(D)(3)

copy or phonorecord submitted to the U.S. Copyright Office is a specific version or a particular
edition of the work, particularly if the applicant failed to exclude the prior versions or previous
editions from the scope of the claim.
Example:

• The title on the application is Applied Genetics. The deposit copy indicates
that this is the second edition of this work. If the applicant expressly limited
the claim to the “new and additional text” contained in the second edition,
the application will be accepted. If the claim has not been limited to the new
material, the specialist may amend the title to read Applied Genetics (2nd
Edition) and may add an annotation to the certificate of registration, such
as: “Regarding title information: edition statement added by C.O. from copy.”
610.6(D)(4)

Substantial Variances Between the Title Provided in the Application and the Title
That Appears on the Deposit Copy(ies)

If there is a substantial variance between the title given in the application and the deposit
copy(ies) and if the registration specialist is unable to determine whether the application and
deposit copy(ies) refer to the same work, the specialist will communicate with the applicant.
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Examples:

• The title given in the application is Davidson’s Biology for Preparatory Study.
The title given on the deposit copies is Poems for Shona and Liletha. The registration specialist will communicate with the applicant to determine whether the correct deposit copies have been submitted or whether the title field
should be revised.

• The title provided in the application is Ten Frontier Women and the Founding of Carson City, and the title given on the deposit copies is Eight Frontier
Men and the Founding of Calico. The registration specialist will communicate
with the applicant to determine whether the correct deposit copies have been
submitted or whether the title field should be revised.
611

Year of Completion / Year in Which Creation of This Work Was Completed

To register a work of authorship with the U.S. Copyright Office, the applicant must identify the
year that the work was created. 17 U.S.C. § 409(7). A work is considered created when it is fixed
in a copy or phonorecord for the first time. If the work was prepared over a period of time, the
portion or portions of the work that existed in a fixed form on a particular date constitute the
work that has been created as of that date. 17 U.S.C. § 101 (definition of “created”). The year of
creation is particularly important in the case of a work made for hire, an anonymous work, or
a pseudonymous work, because this date may be used to calculate the term of the copyright. 17
U.S.C. § 302(c).

611.1
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When completing
17- an online application, the applicant should identify the year that the work was
.
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completed on the Publication/Completion screen in the field marked Year of Completion (Year
of Creation). The year of completion must be provided in four numeric digits.
When completing a paper application, the applicant should identify the year that the author
completed the work on space 3(a) under the heading Year in Which Creation of This Work
was Completed. The specific month and day that the author completed the work need not be
provided.

611.1(A)

Year of Completion for an Unpublished Work Created Over a Period of Time

If the work is unpublished and if the author created the work over an extended period of time,
the applicant should provide the year of completion for the most recent iteration of the work.
If the applicant provides a year of completion for each iteration of the work (e.g., a cover letter
explaining that the author completed the first draft in 2006, the second draft in 2007, and the
final draft in 2008), the registration specialist will replace that information with the year of
completion for the most recent iteration, and will add an annotation to the registration record
specifying the source of that information, such as: “Regarding year of completion: corrected by
C.O. from cover letter.”
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611.1(B)

Year of Completion for Multiple Versions of the Same Work

If the author created multiple versions of the same work, each version is considered a separate
work. 17 U.S.C. § 101 (definition of “created”). As a general rule, if each version has been published, the applicant must submit a separate application and filing fee for each of those versions.
See 17 U.S.C. §§ 408(a), 409. In preparing each application, the applicant should provide the year
of completion for the specific version that is being registered.
Example:

• An application is submitted for a French translation of an English novel. The
application states that the work was completed in 2007, but the deposit copies state, “English edition published 2007; French translation © 2011.” The
registration specialist will ask the applicant to provide the year of completion for the French translation.
In some cases it may be possible to register multiple versions of the same work with one application, provided that all of the versions are unpublished and the applicant complies with the
requirements for registering those versions using the option for unpublished collections. In this
situation, the applicant should provide the year of completion for the most recent version that
is being registered. See 37 C.F.R. § 202.3(b)(4)(ii).
Examples:

• Raul Hernandez submits an application to register
nc. versions of his
, Ithree

oup 2019
r
G
illow rch 11,
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d
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c•i A paper5application
587 is submitted on Form TX for two unpublished poems
3
7
titled “My First House” and “My First House, Five Years Later.” The applicant
1
No. provides “2005–2010” as the year of completion. The registration specialist

unpublished screenplay, which were created in 2009, 2011, and 2012. The
applicant provides 2012 as the year of completion. The registration specialist will register the claim with an annotation, such as: “Basis for registration:
unpublished collection.”

will amend the year of completion to read 2010 and will register the claim.
In addition, the specialist will add an annotation, such as: “Basis for registration: unpublished collection. Regarding year of completion: application states
2005–2010.”
For a general discussion of unpublished collections, see Chapter 1100, Section 1106.

611.2

611.2(A)

Examination Guidelines: Year of Completion / Year in Which
Creation of this Work Was Completed

Year of Completion Apparently Incorrect

The registration specialist may communicate with the applicant if the year of completion is
inconsistent with or contradicted by other dates that appear in the registration materials.
For instance, the year of completion cannot be later than the date of publication specified in the
application. If the date of publication predates the year of completion in an online application,
the application will not be accepted by the electronic registration system. If the date of publica-
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tion precedes the year of completion in a paper application, the specialist will communicate with
the applicant to determine the correct completion and publication dates.
Moreover, the year of completion cannot be later than the date that the application is certified
or the date that the application is received in the U.S. Copyright Office. The electronic registration system will not accept an online application if the date of submission precedes the year of
completion. If the date of certification or the date of receipt precedes the year of completion in
a paper application, the specialist will communicate with the applicant to determine the correct
completion date.
If the year of completion specified in the deposit copy(ies) is later than the year of completion
specified in the application, the specialist may communicate with the applicant to determine the
correct date. If the year of completion is clearly provided in the deposit copy(ies) or elsewhere
in the registration materials, the specialist may amend the date provided in the application, and
may add an annotation to the registration record, such as: “Regarding year of completion: corrected by C.O. from statement on copy.”
Examples:

• An online application states that the author died in 1980, but gives the year
of completion as 1982. The registration specialist will ask the applicant if the
year of death is correct, and if so, to explain the discrepancy with the year of
completion.
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No. application states that the work was completed in 2009. The registration specialist will communicate with the applicant to determine the correct year of
completion.
611.2(B)

Year of Completion Omitted

If the applicant fails to provide a year of completion in an online application, the application
will not be accepted by the electronic registration system.
As a general rule, if the applicant fails to provide a year of creation in a paper application, the
registration specialist may communicate with the applicant. If the year of creation is provided
elsewhere in the registration materials, the specialist will add the missing information and provide an annotation to the registration record, such as: “Regarding year of creation: added by
C.O. from cover letter.”

611.2(C)

Year of Completion Unknown

If the applicant cannot determine the exact year of completion, the applicant may provide a
qualifying statement, such as “approximately,” “on or about,” “on or before,” or the like. In the
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case of an online application, this statement may be provided in the Note to Copyright Office
field. On a paper application, this statement may be provided on the application itself or in a
cover letter. The registration specialist will add the statement to the certificate of registration
and the online public record with an annotation. In addition, the specialist will add a note to
the record indicating that there is correspondence in the file.

612

Date of Publication

This Section discusses the U.S. Copyright Office’s practices and procedures regarding the date
and nation of first publication for a work of authorship (if any).
For a general discussion of publication, see Chapter 1900.

612.1

General Policy

If the work described in the application has been published, the applicant must specify the date
of publication and nation of first publication for that work. 17 U.S.C. § 409(8).

612.2

What Constitutes Publication?
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in mp3 format). Software is distributed when copies are distributed by purchase or license,
whether in CD-ROM format or online (provided that the copies are actually downloaded and
not merely accessed online). On the other hand, a draft dissertation or other manuscript that
is sent to a dozen people for peer review with a note stating that the copy should not be shared
with other parties is not considered publication.
Likewise, “offering to distribute copies or phonorecords to a group of persons for purposes of
further distribution, public performance, or public display, constitutes publication.” Id. For example, when a motion picture distribution company offers copies of a motion picture to movie
theaters for public showing in the theater, the movie is published.
“A public performance or display of a work does not of itself constitute publication.” Id.
For a general discussion of publication and for specific guidance on determining whether a
particular work has been published, see Chapter 1900.

612.3

Determining whether the Work Is Published or Unpublished

The applicant — not the U.S. Copyright Office — must determine whether the work is published or unpublished. This determination should be based on the facts that exist at the time

Chapter 600

| 46

REVISED 09/29/2017

(355 of 1356)
Case: 17-35587, 03/15/2019, ID: 11228746, DktEntry: 88-2, Page 309 of 1306
C O M P E N D I U M : Examination Practices

the application is filed with the Office, and it should be based on the definition of publication
under U.S. copyright law, even if the work was created or published in another country.
As a general rule, the Office will accept the applicant’s representation that the work is published
or unpublished, unless that statement is implausible or is contradicted by information provided
elsewhere in the registration materials or in the Office’s records or by information that is known
to the registration specialist.
Upon request, the registration specialist will provide the applicant with general information
about the provisions of the Copyright Act, including the statutory definition of publication,
and will explain the relevant practices and procedures for registering a work with the Office.
However, the Office will not give specific legal advice on whether a particular work has or has
not been published.

612.4

What Is the Date of First Publication?

The date of first publication is the date that copies or phonorecords of the work were first published with the authorization of the copyright owner.

612.5
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612.6

Completing the Application: Date and Nation of First Publication

612.6(A)

What Is the Nation of First Publication?

Date of First Publication

When completing an online application, the applicant should indicate whether the work is
published or unpublished. The applicant will be asked to provide this information on the
Publication / Completion screen by selecting “yes” or “no” in the drop down menu marked “Has
this work been published?”
If the work has been published, the applicant should provide the specific month, day, and year
that copies or phonorecords of the work were distributed for the first time or were offered to a
group of persons for further distribution, public performance, or public display for the first time.
This information should be provided in the field marked Date of First Publication.
If the applicant indicates that the work has been published, but fails to provide the specific
month, day, and year that publication occurred, the application will be not be accepted by the
Office’s electronic registration system.
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When completing a paper application, the applicant should enter the month, day, and year of
first publication on space 3(b) under the heading Date and Nation of First Publication of This
Particular Work. If the work has not been published, space 3(b) should be left blank.

612.6(B)

Nation of First Publication

When completing an online application the applicant should identify the country in which the
work was first published by selecting one of the countries listed in the drop down menu marked
Nation of first publication. If the applicant indicates that the work has been published, but fails
to provide a nation of first publication, the application will be not be accepted by the electronic
registration system.
For a paper application, the nation of first publication should be listed on space 3(b) in the space
marked Nation. If the work has not been published, space 3(b) should be left blank.

612.6(C)

ISBN, ISRC, and ISSN Numbers

If the work has been published and if an International Standard Book Number (“ISBN”),
International Standard Recording Code (“ISRC”), or International Standard Serial Number
(“ISSN”) has been assigned to that work, the applicant is strongly encouraged to include that
information on the Publication / Completion screen of the online application. Specifically, the
applicant should select ISBN, ISRC, or ISSN from the drop down menu marked International
Standard Number Type and provide the relevant ISBN, ISRC, or ISSN in the field marked International Standard Number. (Forms TX, PA, VA, SR, and SE do not contain a specific space for
providing an ISBN, ISSN, or ISRC, but this information may be provided in space 1.)
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application, the U.S. Copyright Office will not review the number to determine if it is correct.
The number will appear on the certificate of registration and in the online public record.
The Office does not assign these numbers to published works. In the United States, ISSNs are
administered by the Library of Congress (www.loc.gov/issn), ISBNs are administered by R.R.
Bowker LLC (www.bowker.com), and ISRCs are administered by the Recording Industry Association of America (www.usisrc.org).

612.7

Examination Guidelines: Date and Nation of First Publication

This Section discusses the U.S. Copyright Office’s practices and procedures for examining the
Date and Nation of first publication field/space in an online application or a paper application.
As a general rule, if the applicant fails to complete the Date and Nation of first publication space
in a paper application, the work will be registered as an unpublished work. The registration
specialist may communicate with the applicant if information provided elsewhere in the registration materials clearly suggests that publication has occurred or if the specialist knows that
the work has been published, such as a well-known novel or film.
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612.7(A)

Claim in a Published Work Contradicted by Information Provided
Elsewhere in the Registration Materials

As a general rule, if the applicant asserts that the work has been published, the work will be registered as a published work, unless the registration specialist discovers evidence to the contrary
elsewhere in the registration materials.
The specialist may communicate with the applicant if the deposit copy(ies) or other information in the registration materials suggests that the work is unpublished or if it appears that the
applicant provided a date and nation of first publication by mistake. For instance, the specialist
may question whether publication has in fact occurred in cases such as the following:

• The applicant gives a publication date on her application and states that she “recited this

poem at a poetry slam,” or “played this song at church,” or “performed this dance on cable
access television,” or otherwise indicates that the work was “performed” or “broadcast.” In
such cases, the registration specialist may communicate with the applicant, and explain that
a public performance of a work, in and of itself, does not constitute publication under U.S.
copyright law.

• The applicant states that a painting or sculpture was “exhibited in a gallery,” “shown in a museum,” or otherwise indicates that the work was publicly displayed. The registration specialist
may communicate with the applicant and explain that a public display, in and of itself, does
not constitute publication under U.S. copyright law.
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work, unless the information provided elsewhere in the registration materials clearly suggest
that publication has occurred.
If the applicant claims that the work is unpublished, the registration specialist may communicate with the applicant if the deposit copy(ies) or other information in the registration materials
suggests that the work has been published. For example, the registration specialist may communicate with the applicant in cases such as the following:
The applicant submits two professionally printed copies or phonorecords of the work and there
is other evidence in the registration materials of publication.

• The applicant submits an application to register a serial or a contribution to a serial more
than one month after the date that appears in the deposit copies.

• The applicant submits an application to register a jewelry design along with a catalog where
the work has been advertised for sale.

• The applicant submits a musical score bearing the legend “for rental only.”
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• The applicant submits an application to register multiple episodes of a television series that
are known to be in syndication.

• The cover for a compact disc states that the works are “from the album ________” and the
registration specialist is aware that the album has been advertised in a trade publication.

• The applicant submits an application for a novel and the registration specialist is aware that
the work has appeared on a best seller list.

• The applicant submits multiple applications for similar types of works, and provides a date
of publication on all but one of the applications.

612.7(C)

Nation of Publication Given in a Paper Application without a
Date of Publication

If the applicant provides a nation of first publication on a paper application, but fails to provide
a date of first publication, the registration specialist may remove the country name from the
registration record and register the work as unpublished (provided that the work appears to be
unpublished). In such cases, the specialist will add an annotation to the registration record to
document this change.
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registered as unpublished.”
612.7(D)

Extraneous Statements Concerning Publication

As a general rule, there is no need to explain the basis for the applicant’s statement that the
work is published or unpublished. The registration specialist will not communicate with the
applicant if such extraneous statements are provided, unless they are contradicted by information found in the deposit copy(ies), elsewhere in the registration materials, or other materials.
Examples:

• An application is submitted for a recording of a live sporting event. In the
Note to Copyright Office field the applicant states that the event was “televised
on New Year’s Day,” but the applicant does not provide a date or nation of
publication. The statement is considered superfluous, because a public performance does not constitute publication under U.S. copyright law.

• The applicant submits an application for a motion picture and provides a
date of first publication. In the Note to Copyright Office field the applicant
states that the work was released in theaters on December 31, 2008. The state-
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ment is considered superfluous, because the release of a motion picture to
theaters constitutes publication under U.S. copyright law.

• The applicant provides a date of first publication for a musical work. In the
Note to Copyright Office field, the applicant explains that he “gave CDs to the
audience at my concert.” The statement is considered superfluous, because the
distribution of copies constitutes publication.
612.7(E)

Month, Day, and Year Required for the Date of First Publication

The applicant should provide the month, day, and year that the work was published for the first
time. The application will not be accepted by the electronic registration system if the applicant
selects “yes” in response to the question “has this work been published,” but does not provide the
month, day, and year of publication. If the applicant fails to provide the month, day, and year of
publication on a paper application, or states that the date of first publication is “unknown,” the
registration specialist will communicate with the applicant, unless this information is provided
elsewhere in the registration materials.
Examples:

• An applicant submits a paper application that lists the date of publication as
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“January, 1980.” The registration specialist will ask the applicant to provide the
day that the work was published for the first time.

612.7(F)

Applicants are strongly encouraged to provide a specific date of first publication. If the applicant
cannot determine the exact date of first publication, the date may be qualified by “approximately,”
“thereabouts,” “on or about,” “on or before,” “not later than,” or similar statements. In the case of
an online application, a qualifying statement regarding the date of publication may be provided
in the Note to Copyright Office field. In the case of a paper application, this statement may be
provided on the application itself or in a cover letter. In such cases, the registration specialist
will add an annotation to the certificate of registration and the online public record, such as:
“Regarding publication: applicant states ‘On or about May 15, 1981.’”

612.7(G)

Multiple Dates of Publication

As a general rule, the applicant should provide only one date of publication, namely, the date
that the work was published for the first time. If the applicant provides multiple publication
dates, the registration specialist will communicate with the applicant to determine the date of
first publication for the work described in the application.
By contrast, the applicant may be asked to provide a range of dates when completing an application for a group registration, such as a group of published photographs. For a discussion of
group registration options, see Chapter 1100.
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612.7(H)

Future Date of Publication

As a general rule, the date of first publication cannot be later than the date that an online application is certified or the date that the application is received by the U.S. Copyright Office.
The electronic registration system will not accept an online application where the submission
date precedes the date of publication. If the applicant provides a future date of publication in a
paper application, the registration specialist will communicate with the applicant to determine
whether the work has been published, and if so, whether publication occurred on the date specified in the application.
Example:

• On January 1st, the applicant submits a paper application and states that the
work will be published on February 1st. The registration specialist examines
the application on June 1st. The specialist will communicate with the applicant to determine if the work was, in fact, published on the date specified in
the application.
612.7(I)

Impossible or Impractical Date of Publication

If the applicant provides a date of publication that does not exist, or a date that is impossible or
impractical based on information provided elsewhere in the registration materials, the registration specialist will ask the applicant to explain the discrepancy.
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612.7(J)

Nation of First Publication: Works Published in Multiple Countries

If the work was first published in the United States and another country on the same date, the
applicant should provide United States as the nation of first publication. Likewise, the applicant
should provide United States as the nation of first publication if the work was first published in
a foreign country that has entered into a copyright treaty with the United States and if the work
was subsequently published in the United States within thirty days thereafter. 17 U.S.C. § 104(b).
If the work was first published in two or more countries on the same date or within thirty days
of each other, the applicant may provide the name of each country where the work was published. In the case of an online application, the applicant may provide the name of one country
on the Publication/Completion screen in the field marked Nation of First Publication. The
names of the other countries may be provided in the Note to Copyright Office field. In the case
of a paper application the name of each country may be provided on the application itself, on
a continuation sheet, or in a cover letter. The names of the additional countries may be added
to the registration record with an annotation, such as: “Regarding publication: applicant states
simultaneously published in Nigeria and Ghana.”
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If the applicant lists two or more countries in the application, the registration specialist will
assume that the work was published in each country on the same day or within thirty days of
each other, absent conflicting information in the deposit copy(ies) or elsewhere in the registration materials.

612.7(K)

Nation of First Publication Unclear

If the applicant provides the name of a city, state, and country in the Nation of First Publication
field/space, the registration specialist may include the name of the state and/or country, but
will remove the name of the city from the registration record.
If the applicant provides the name of a state, territory, city, or other political subdivision, rather
than the name of a country, the application will be accepted if the nation of first publication
is obvious or if there is another basis for establishing that the work is eligible for copyright
protection under U.S. copyright law. For example, the specialist will accept an application if the
applicant states that the work was first published in “Quebec” or “Wales,” although “Canada” or
the “United Kingdom” would be preferable.
As a general rule, statements made on a paper application, such as “published on the internet” or
“published online” are not acceptable. If the applicant identifies the nation of first publication as
the “internet,” “online,” the “world wide web,” or the like, the specialist may ask the applicant to
provide the name of a specific country from which the work is uploaded. If the work is eligible
for copyright protection in the United States based on the information provided in the application, such as the author’s citizenship or domicile, the specialist may register the claim without
communicating with the applicant. In this situation, the specialist will add an annotation, such
as: “Regarding publication: application states ‘internet’ as the nation of publication.”

612.7(L)

Inc.
,
p
u
ro
19
0
G
2
w
,
o
1
. Zill March 1
v
.
c
T, In ived on
H
V
in
ch
cited 5587 ar
-3 Publication Unknown
Nation
of
17First
.
o
N

If the nation of first publication is unknown, the applicant may select “not known” from the
drop down menu of the online application. When completing a paper application, the applicant
may leave space 3(b) blank or may state “not known.”
If the applicant fails to identify the nation of first publication, the application may be accepted
if that information is provided elsewhere in the registration materials or if the registration
specialist determines that the work is eligible for copyright protection under U.S. copyright law
based on the author’s citizenship or domicile. 17 U.S.C. § 104(b).
If there appears to be no other basis for establishing eligibility for copyright protection, the
specialist will communicate with the applicant. If the nation of first publication is the only basis
for establishing that the work is eligible for copyright protection, registration may be refused.
Examples:

• The applicant states that the nation of first publication is “not known,” but
states that the author is a citizen of France. The application will be accepted.

• The applicant states that the nation of first publication is “not known” and
states that the author is a citizen of Eritrea and a domiciliary of Ethiopia.
The registration specialist will communicate with the applicant, because it is
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unclear whether the work is eligible for copyright protection in the United
States based on the information provided.

• The U.S. Copyright Office receives an online application which states that
both the nation of first publication and the author’s citizenship and domicile are “not known.” The registration specialist will communicate with the
applicant, because it is not clear whether the work is eligible for copyright
protection in the United States based on the information provided.
613

Name of Author(s)

This Section describes the U.S. Copyright Office’s practices and procedures for identifying the
author of a work.

613.1

Who Is the Author?

To register a work with the U.S. Copyright Office, the applicant must identify the author or authors of the work submitted for registration, unless the work is anonymous or pseudonymous.
17 U.S.C. § 409(2). Generally, the author is the person (or persons) who actually created the
material that the applicant intends to register. See, e.g., Community for Creative Non-Violence
v. Reid, 490 U.S. 730, 737 (1989) (“As a general rule, the author is the party who actually creates
the work, that is, the person who translates an idea into a fixed, tangible expression entitled to
copyright protection.”); Burrow-Giles Lithographic Co. v. Sarony, 111 U.S. 53, 58 (1884) (describing
the author as the person “to whom anything owes its origin; originator; maker; one who completes a work of science or literature.”). There is an exception to this rule if the work is a work
made for hire. The author of a work made for hire is not the individual who actually created
the work, but “the employer or other person for whom the work was prepared.” Community for
Creative Non-Violence, 490 U.S. at 737; see also U.S. Auto Parts Network, Inc. v. Parts Geek LLC,
692 F. 3d 1009, 1015 (9th Cir. 2012). For a definition and discussion of works made for hire, see
Chapter 500, Section 506.

Inc.
,
p
u
ro
19
0
G
2
w
,
o
1
. Zill March 1
v
.
c
T, In ived on
H
V
in
ch
cited 5587 ar
17-3
.
o
N

613.2

When Authorship Is Determined

A work is protected by copyright from the moment that it has been fixed in a tangible medium
of expression. 17 U.S.C. § 102(a). As soon as a work is written down on paper, captured on film,
recorded in an audio file, saved onto an electronic storage device, or set in any other tangible
medium of expression, the copyright immediately becomes the property of the author or authors who created the work (or in the case of a work made for hire, the employer of the person
who created the work or the party that commissioned the work). 17 U.S.C. § 201(a), (b). Thus,
the author of a work is determined when the work is created.
Examples:

• Joseph Andrews wrote a biography titled Finding Henry Fielding. Andrews assigned the copyright in this work to Oxbridge University but died before the
work was published. Oxbridge subsequently submits an application to register
the work, naming itself as the copyright claimant for the work. Andrews should
be named as the author, even though he died before the application was filed.
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• Friend Filter LLC submits an application for a computer program naming
itself as the author of the work. In the Note to Copyright Office field the
applicant explains that Jay Rothenberg is the president of the company, that
he wrote the program in 2005, and that he assigned the copyright to Friend
Filter when the company was formed in 2007. The registration specialist will
communicate with the applicant and explain that Jay should be named as the
author of the work, not the company.
613.3

Identifying the Authors Who Should Be Named in the Application

When completing an application, the applicant should only provide the name(s) of the author(s)
who created the copyrightable material that the applicant intends to register. Likewise, the applicant should only identify the author(s) who created the copyrightable material that is owned
by the individual or entity who is named in the application as the copyright claimant.
The applicant should not provide the name of any person(s) who created material that is not
owned by the copyright claimant or material that will not be submitted for registration. Likewise,
there is no need to provide the name of any person(s) who created material that is de minimis
or uncopyrightable.

613.4
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Identifying the Authors of a Work Made for Hire

Identifying the Authors of a Joint Work

A joint work is a work “prepared by two or more authors with the intention that their contributions be merged into inseparable or interdependent parts of a unitary whole.” 17 U.S.C. § 101. If
the work submitted for registration is a joint work the applicant should provide the name of
each author who contributed copyrightable authorship to the work that the applicant intends
to register. If the applicant fails to name all the joint authors who are named in the deposit
copy(ies), the registration specialist will communicate with the applicant.
Examples:

• An application is submitted for a children’s book containing equal amounts
of text and artwork on each page. The applicant names John Kinnadee as the
author of “text” and George Sand as the author of “2-dimensional artwork.”
A statement on the deposit copies reads “Text by John Kinnadee; Illustrations
by George Sands” and the copyright notice reads “© Kinnadee and Sands.”
The copyright notice and the content of the work indicate that this may be a
joint work. The registration specialist will register the claim.

• An application for a scientific article names Dr. Pankaj Patel, Dr. Shilpa Shah,
and Dr. Aziz Haniff as co-authors of the “text.” A statement on the deposit

Chapter 600

| 55

REVISED 09/29/2017

(364 of 1356)
Case: 17-35587, 03/15/2019, ID: 11228746, DktEntry: 88-2, Page 318 of 1306
C O M P E N D I U M : Examination Practices

copy reads “By Drs. Patel, Shah, and Haniff,” which suggests that this may be
a joint work. The registration specialist will register the claim.

• An application for a children’s book names Debbie Churchill as the author
and claimant of the “text.” The copyright notice that appears in the deposit
copies reads “Text © Deborah Churchill; Illustrations © Thomas Broadbent.”
The copyright notice indicates that the text and the illustrations may be separately owned and the application clearly indicates that the applicant only
intends to register the text. The registration specialist will register the claim
without communicating with the applicant.

• An application for an essay names Darryl Oshey and Ruben Israel as co-authors of the work, but a statement on the deposit copy reads “By D. Oshey,
R. Israel, and C. Cabbage.” The registration specialist will communicate with
the applicant. The essay appears to be a joint work, but the applicant failed to
identify all of the authors who are named on the deposit copy.
For a general discussion of joint works, see Chapter 500, Section 505.

613.6

Identifying the Author of a Derivative Work
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A derivative work is a work that is “based upon one or more preexisting works.” 17 U.S.C. § 101.
Typically, a derivative work is a new version of a preexisting work or an entirely new work that
combines material from a preexisting work with an appreciable amount of new material.

is named in the application, the registration specialist may register the claim if this information
is provided in the Material Excluded field (in the case of an online application) or the Preexisting
Material space (in the case of a paper application).
Examples:

• An online application for a sound recording names Molly Moe as the author
of the work. The recording contains Molly’s performance of a song which
was written by Samuel Brackett. The applicant excludes the music from the
claim by completing the Limitation of Claim screen, but does not provide
Samuel’s name in the Name of Author field. The registration specialist will
register the claim.

• An online application is submitted for a short story that contains extensive
quotes from William Shakespeare’s Macbeth. April Pearly is named as the sole
author of the work. The applicant excludes the passages from Macbeth from
the claim by completing the Limitation of Claim screen, but does not provide
Shakespeare’s name in the Name of Author field. The registration specialist
will register the claim.
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• A paper application names George Milo as the author of a lithograph. The
applicant checks the box indicating that the work is “a reproduction of a
work of art,” but does not name the author of the preexisting work of art. The
registration specialist will register the claim.

• An online application for a dramatic work names Michael Kelly as the author
of the work. The New Material Included field asserts a claim in “text.” The
Material Excluded field explains that the work is “based on letters and journal
entries by Samuel Chase.” The registration specialist will register the claim
without communicating with the applicant.

• Prudhoe Sellars wrote a novel, which was translated into Spanish by John
Puff. The applicant submits an application naming Prudhoe as the author of
the work. In the New Material Included field the applicant asserts a claim in
“translation” and in the Material Excluded field he excludes “Original novel
by Prudhoe Sellars” from the claim. The registration specialist will communicate with the applicant. The applicant clearly intends to register the Spanish
translation, rather than the original novel. Therefore, John should be listed in
the Name of Author field, rather than Prudhoe.
For a general discussion of derivative works, see Chapter 500, Section 507. For guidance in completing the Material Excluded/New Material Included fields in the online application and spaces
6(a) and 6(b) in the paper application, see Section 621.

613.7
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• The selection authorship involved in choosing the preexisting material or data that will be
included in the compilation.

• The coordination authorship involved in classifying, categorizing, ordering, or grouping the
preexisting material or data.

• The arrangement authorship involved in determining the placement or arrangement of the
preexisting material or data within the compilation as a whole.

If the applicant intends to register a compilation, the applicant should provide the name(s) of
the author(s) who created the selection, coordination, and/or arrangement that the applicant
intends to register.
An applicant may register a compilation together with the material contained therein, provided
that (i) the material is copyrightable and (ii) the compilation and the material therein were created by the same author, and/or (iii) the copyright in the compilation and the material therein
is owned by the copyright claimant. If so, the applicant should provide the name(s) of the
author(s) who created the material that is included in the claim.
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Examples:

• Empirical Asset Management created the Copperhead 500, which is a financial
index that tracks the performance of the copper industry. Empirical developed the criteria for determining whether a particular company should be
included in the index and each year it updates the selection of companies
that meet these parameters. Empirical should be named as the author of the
selection of companies that are included in the Copperhead Index.

• Finite Financial publishes The Final Word, which is a database that contains
the closing price for securities that are traded on various exchanges. Finite selects the securities that are included within the database, organizes them into
various categories, and arranges the closing price for each security in manner
that facilitates searching and sorting of the information. Finite should be
named as the author of the selection and coordination of the securities, as
well as the author of the arrangement of the closing prices. Finite should not
be named as the author of the actual prices that are listed in The Final Word,
because they are mere facts that are not eligible for copyright protection.
613.8

Identifying the Author of a Collective Work or a Contribution to a
Collective Work
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The Copyright Act defines a collective work as “a work, such as a periodical issue, anthology,
or encyclopedia, in which a number of contributions, constituting separate and independent
works in themselves, are assembled into a collective whole.” 17 U.S.C. § 101. Collective works are a
subset of compilations. Id. (definition of “compilation”). Therefore, for the collective whole to be
registrable, the separate and independent works must be selected, coordinated, and/or arranged
in such a way that “the resulting work as a whole constitutes an original work of authorship.” Id.

that has been included within an anthology. A collective work contains two different types of
authorship:

• The authorship in the collective work as a whole, which involves selecting, coordinating, and/
or arranging the various contributions within the collective work as a whole; and

• The authorship in the separate and independent works that have been included in the collective work.

An applicant may register a collective work together with the separate and independent works
contained therein therein (i) if the copyright in the collective work and the contributions are
owned by the same claimant, and (ii) if the component works have not been previously published, previously registered, and are not in the public domain.
If the applicant intends to register the copyright in the collective work as a whole, the applicant
should identify the individual(s) or entity that selected, coordinated, and/or arranged the contributions and assembled them into a collective whole.
If the applicant intends to register a collective work together with the contributions that appear
in that work and if the contributions were created by a person(s) who transferred his or her
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copyright to the claimant, the applicant should provide the name(s) of those author(s) in the
Name of Author field/space.
If the applicant intends to register a contribution that appeared in the collective work, but does
not intend to register the collective work as a whole, the applicant should identify the author of
the contribution in the Name of Author field/space.
In all cases, the applicant should provide the name(s) of the author(s) who created the material
that is owned by the copyright claimant and for which registration is sought. The applicant
should not include the name(s) of author(s) who created any material that is not owned by the
copyright claimant or any material that the applicant does not intend to register.
Examples:

• Health Publishing Company submits an application for a publication containing hundreds of articles on remedies for common health problems. The
company selected the articles that have been included in the publication and
categorized them by subject matter. Half of the articles were written by the
company’s employees. The others were written by freelance writers, but only
two of those writers assigned the copyright in their contributions to the publisher. Health Publishing Company should be named as the author of the collective work as a whole, and the author of the articles written by its employees.
The publisher also should provide the names of the two freelance authors who
assigned their copyrights to the company. The remainder of the freelance
authors should not be mentioned in the application, because the company
does not own the copyright in their contributions.
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7
company’s
application names Smart Curriculum, Inc. as
1
No. the author of the collective work. In addition, it names Advanced Educational
Productions, Inc. as the author of the motion picture and several individuals as the authors of the instructional text. The transfer statement indicates
that Smart Curriculum acquired the copyright in these elements by written
agreement. The registration specialist will register the claim, because it is
clear that the applicant intends to register both the collective work as well as
the contributions that have been identified in the application.

• Santiago Thomas took a photograph which was published in the May 2012
edition of Modern Driver magazine. Santiago submits an application naming
himself as the author and claimant of this photograph, but does not mention any of the other material that appears in the magazine. The registration
specialist will register the claim without communicating with the applicant,
because it is clear that the applicant intends to register his photograph but
does not intend to register the collective work as a whole.
For a discussion of the procedure for asserting a claim to copyright in a collective work and/or a
contribution to a collective work, see Section 618.7. For a general discussion of collective works
and contributions to collective works, see Chapter 500, Section 509.
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613.9

Completing the Application: Name of Author

When completing an online application, the applicant should provide the full name of each
author who created the copyrightable material that the applicant intends to register.
If the copyrightable material was created by an individual, the applicant should provide the
author’s first and last name on the Authors screen in the field marked Individual. If the copyrightable material was created by or on behalf of a corporation, company, organization, or other
legal entity, the applicant should provide the name of the entity in the field marked Organization.
When completing a Single Application the applicant should provide the author’s name on the
screen marked Author.
When completing a paper application, the applicant should enter the author’s full name on
space 2(a) of the application in the space marked Name of Author. If the work was created by
two or more authors, the applicant may provide the names of up to three authors on spaces 2(a),
2(b), and 2(c) of the application (or the names of up to two authors in the case of an application
submitted on Form VA). The applicant may add the names of additional authors by completing
and submitting as many continuation sheets as necessary.
As a general rule, the applicant should provide the name of the actual individual or entity that
created the material that the applicant intends to register. However, there are three exceptions
to this rule:
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Nname in the application. Instead, the applicant may state “Anonymous” in the Name of Author
field/space or may leave that portion of the application blank, provided that the applicant
checks the box marked Anonymous. For a definition and discussion of anonymous works,
see Section 615.1.

• If the work is a pseudonymous work, the applicant is not required to provide the author’s

full name in the application. Instead, the applicant may insert the author’s pseudonym in the
Name of Author field/space, provided that the applicant checks the box marked Pseudonymous. For a definition and discussion of pseudonymous works, see Section 615.2.

613.10

Examination Guidelines: Name of Author

This Section discusses the U.S. Copyright Office’s practices and procedures for examining the
Name of Author field/space.
For a discussion of the Office’s practices and procedures for examining the Name of Author field/
space in an application to register a work made for hire, an anonymous work, or a pseudonymous work, see Sections 614.2, 615.1 and 615.2.
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613.10(A)

Name of Author Unclear

The author(s) of the copyrightable material that the applicant intends to register should be
clearly identified in the application. As a general rule, the registration specialist will accept the
information contained in the application unless it is contradicted by the information found
elsewhere in the registration materials or information that is known to the U.S. Copyright Office.
The specialist will communicate with the applicant if it is unclear whether the person named in
the application is the author of the work that has been submitted for registration. For example,
the specialist may communicate if the applicant indicates that the work was created by a project
manager, project coordinator, project head, financier, underwriter, researcher, reviewer, commentator, printer, artistic consultant, or any other term that suggests that the person named in
the application may not be the actual author of the work. For the same reason, the specialist
may communicate if the applicant indicates that the person named in the application merely
reviewed, or transcribed the work, or merely suggested revisions or edits without contributing
copyrightable authorship.

613.10(B)

Name of Author: Variances

As a general rule, the person(s) named in the application as the author(s) of the work should
be consistent with the information that appears on the deposit copy(ies) or elsewhere in the
registration materials. Ordinarily, the registration specialist will give greater weight to the information that appears in the application. If appropriate, the registration specialist may add
an annotation to the registration record, or a note to the online public record to clarify the
information given in the application, or to add information that appears in the deposit copy(ies)
or elsewhere in the registration materials. The registration specialist may communicate with
the applicant if the information provided in the application is substantially inconsistent with
the information that appears on the deposit copy(ies) or elsewhere in the registration materials.
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613.10(B)(1)

613.10(B)(1)(a)

Variances Between the Name Provided in the Application and
the Name Provided in the Deposit Copy(ies)

Minor Variances

If there is a minor variance between the name listed in the application and the name found
on the deposit copy(ies), and if both names clearly refer to the same person, the registration
specialist may register the claim without communicating with the applicant and without annotating the certificate of registration. The name that appears on the deposit copy(ies) may be
added to the online public record if it is likely that a person searching the U.S. Copyright Office’s
records may use that name to locate the work.
Examples:

• An application for a painting names “Margaret Duncan” as the author, but
the name that appears on the canvas is “Peggy Duncan.” The registration
specialist will register the claim without communicating with the applicant,
and may add the name that appears on the deposit to the online public record.
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• Liliana Sophia Monroe submits an application to register a poem. Liliana
names herself as the author, but the deposit copy states that the work was
“written by Lily Monroe.” The registration specialist will register the claim
without communicating with the applicant, and may add the name that appears on the deposit to the online public record.

• John Smith submits an application to register a mash-up video and names
himself as the author, but the deposit copy states that the work was “produced
by Johnny Smythe.” The registration specialist will register the claim without
communicating with the applicant, and may add the name that appears on
the deposit to the online public record.

• Bob Walters submits an application to register a song. Bob names himself as
the author, but the deposit copy states that the work is “a Buck Walters ballad.”
The registration specialist will register the claim because Buck Walters appears
to be the author’s nickname. In addition, the specialist may add the name that
appears on the copy to the online public record.
613.10(B)(1)(b)

Significant Variances

If there is a significant variance between the name given in the application and the name given
on the deposit copy(ies), the registration specialist may register the claim if it is clear that both
names refer to the same person. The name that appears on the deposit copy(ies) may be added
to the online public record, and it may be added to the registration record with an annotation.
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5 “Sally Jones” as the author. The application names “Sally Burn3as5the
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author and claimant, and the application is certified by “Sally
1
No. Burnham-Jones.” The registration specialist will register the claim, because
Sally Jones appears to be the author’s married name. The specialist may add
an annotation to the registration record, such as: “Regarding author information: name appears on copy as Sally Jones.” The specialist also may add that
name to the online public record.

• The U.S. Copyright Office receives an application to register a song. The application names Lawrence Mitchell, Janet Carlyle, and Robert Thomas as the
authors of the music and lyrics. The liner notes state that the authors of the
work are Yard Dog, Metal Head, and The Enforcer. The registration specialist
will register the claim. The names that appear on the deposit copy may be
added to the online public record, because they appear to be pseudonyms for
the individuals named in the application.

• Jason Brown submits an application to register a song on Form PA. The application names Jason Brown as the author of “lyrics” and Cathy Unger as
the author of “music.” The deposit copy states “written by the Marvels.” The
registration specialist will register the claim because “the Marvels” appears to
be the name of Jason and Cathy’s performing group. The name that appears
on the deposit copy may be added to the online public record.
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If there is a significant variance between the name listed in the application and the name given
on the deposit copy(ies), and if it is unclear whether the names given in the application and the
deposit copy(ies) refer to the same person, the registration specialist will communicate with the
applicant. If the applicant confirms that the name in the application is incorrect, the specialist
will add the correct name to the registration record. If the applicant states that the name given
in the application is correct, the specialist will register the claim. In addition, the specialist will
add the name that appears on the deposit copy(ies) to the online public record, and will place a
note in the registration record indicating that there is correspondence in the file.
Examples:

• The Office receives an online application for an instrumental track titled
“Zippy Beat.” The application names Jason Herbert and Cynthia Schmidt as
the authors of the work. The file name for the deposit copy reads, “Zippybeat2012byJasonandDavid.mp3.” The registration specialist will communicate
with the applicant, because there is a significant variance between the names
entered in the application and the names from the deposit copy.

• An application for a musical work names Randy Potemkin as the author, but
the deposit copy states “music by Mary Jones.” The registration specialist will
communicate with the applicant. The applicant confirms that the work was
created by Mary (rather than Randy). The specialist will replace the name
given in the application with the name given on the deposit.
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613.10(B)(2)

Variance Between the Number of Authors Named in the Application and
the Number of Authors Named in the Deposit Copy(ies)

If the authors named in the application are more numerous than the authors named in the deposit copy(ies), the registration specialist may register the claim if the information specified
on the deposit copy(ies) appears to be incomplete, provided that the application has been certified by or on behalf of one of the authors who is named in both the application and the deposit
copy(ies). If the application has been certified by an author who is named in the application but
not the deposit copy(ies), the specialist will communicate with the applicant.
Examples:

• Melissa Monet submits an application to register a song. The application
names Melissa Monet and Robert Dearborn as the author of “music and lyrics,” but a statement on the deposit copy reads, “music and lyrics by Melissa
Monet.” The registration specialist may register the claim if he or she determines that the song was created by Melissa and Robert and that the statement
on the deposit copy is incomplete.
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• Thomas Truxton submits an application to register the manuscript for a children’s book. The application lists Tom Truxton and Bobbie Park as the authors of the “text” and Cindy Cove as the author of the “artwork.” A statement
on the cover of the manuscript reads, “Story by Tom Truxton; Illustrations
by Cindy Cove.” The registration specialist may register the claim if he or she
determines that the work was created by Tom, Bobbie, and Cindy, and that
the statement on the cover of the manuscript is incomplete.

• An application for a multimedia work names Reba McKenzie, Suzie Jones,
and Billy Jones as the co-authors of the work. Billy signed the certification.
A statement on the deposit copy reads “By Reba McKenzie and Suzie Jones.”
Because Billy’s name does not appear on the deposit, the registration specialist will communicate with the applicant to determine if Billy is, in fact, an
author of this work.
If the authors named in the deposit copy(ies) outnumber the authors named in the application
and if it is clear that the unnamed authors created the copyrightable material that the applicant
intends to register, the registration specialist will communicate with the applicant.
Examples:

• An application is submitted for a book that contains text and photographs.
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The application names John Hously as the author of the “text.” A statement
on the deposit copies reads “Written by John Hously; Photographs by Larry
Fogley.” The registration specialist will register the claim without communicating with the applicant. The applicant asserted a claim in the text (rather
than the photographs), the author of the text is named in the application, and
there is no conflict between the name that appears in the application and the
name that appears in the deposit copies.

Mark Richards and David Anderson as the authors of the work. The liner
notes state that the song was written by Mark Richards, David Anderson, and
Stephen Davis. In the Note to Copyright Office field the applicant confirms
that Mark and David are the sole authors of this work and that the statement
on the deposit copy is incorrect. The specialist will register the claim, and will
add a note to the registration record indicating that there is correspondence
in the file.

• Catherine Jones submits an online application for a screenplay titled Systemic Collapse. The application names Catherine as the author for the “text,”
but the screenplay states “Systemic Collapse by Catherine Jones and Howard
Finkelman.” The registration specialist will communicate with the applicant
to determine whether Howard’s name should be added to the application as
a co-author of the text.

• An application is submitted for a CD naming Cathy Gardner as the author
of music, lyrics, and artwork. However, the deposit copy names Cathy as the
author of the music and lyrics and James Holmes as the author of the artwork.
The registration specialist will communicate with the applicant to determine
if James should be added to the application as the author of the artwork.
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613.10(C)

Name of Author Not Required

As discussed in Section 613.3 the applicant should not provide the name of any person who created material that is not owned by the copyright claimant or material that the applicant does
not intend to register. Likewise, the applicant should not provide the name of any person who
created material that is de minimis or uncopyrightable.
As a general rule, if the applicant fails to mention an author who is named in the deposit
copy(ies) or elsewhere in the registration materials, the registration specialist will not communicate with the applicant if it is clear that the claimant does not own the copyright in that
author’s contribution or if it is clear that the applicant does not intend to register that contribution. In making this determination, the specialist may consider the title of the work, the
copyright notice, or any other information given in the deposit copy(ies) or elsewhere in the
registration materials. If appropriate, the registration specialist may add an annotation to the
registration record to clarify the information given in the application or to add information
that appears in the deposit copy(ies) or elsewhere in the registration materials.
Examples:

• Technology Law Guides, Inc. submits an application to register a textbook
titled Software and Internet Law (Second Edition). The application names Maria Scott as the author of “text.” A statement on the title page reads, “Second
Edition Editor in Chief: Maria Scott, Contributing Editors Terry Johnson,
Belinda Boswell, et al.” The registration specialist will register the claim if he
or she determines that the applicant only intends to register the new material
that appears in the second edition, that Maria is the author of the new material, and that Terry and Belinda did not contribute copyrightable authorship
to the second edition.
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name Pierre Lafayette as the author of the work and Laurent
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No. Etienne as the author of the foreword that appears at the beginning of the

book. The applicant names Pierre as the author of “text,” but does not mention the author of the foreword. The registration specialist will register the
claim because it appears that the applicant only intends to register the text of
the biography, rather than the text of the foreword.

• An application names Terrawn Dooley and Jessica Brown as co-authors of
a travel brochure. The copy contains text and artwork, along with the statement “Written by T. Dooley and J. Brown. Artwork by Kyle Ritz.” The registration specialist will register the claim because the text and the artwork
appear to be separately owned and the applicant appears to be asserting a
claim in the text, but not the artwork. To clarify the scope of the claim, the
specialist may add an annotation, such as: “Regarding author information:
statements on deposit copy indicate text by Terrawn Dooley and Jessica
Brown.”
If the applicant fails to mention an author who is named in the deposit copy(ies) or elsewhere
in the registration materials, the registration specialist will not communicate with the applicant
if the author’s contribution appears to be de minimis or uncopyrightable.
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Examples:

• Darryl Cooper submits an application for a screenplay titled Better Safe Than
Sorry. Both the application and the deposit copy name Darryl as the author
of the work. In the Note to Copyright Office field, the applicant explains
that his friend Tom Klein came up with the title for the work. Because titles
are uncopyrightable and because the applicant did not claim the title in the
application, the registration specialist will register the claim without communicating with the applicant.

• An application is submitted for a photograph that contains an image of a
fashion model together with the phrase “Not to be outdone.” The application
names Jordan Johnson as the author of the photograph. The deposit copy
names Jordan as the author of the “photograph” and Marci Adams as the
author of the “text.” Because the text is a short phrase that is uncopyrightable and because that applicant did not claim the text in the application, the
registration specialist will register the claim without communicating with
the applicant.
613.10(D)

Name of Author Unknown

The registration specialist will communicate with the applicant if the applicant states that the
author of the work is “unknown,” “not known,” or the like, because this type of statement suggests that the applicant and/or the claimant may not be entitled to register the work.

613.10(E)
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for an anonymous or pseudonymous work, see Sections 613.9, 615.1(B) and 615.2(B).
If the applicant fails to identify the author in an online application, the application will not be
accepted by the electronic registration system.
If the applicant fails to identify the author in a paper application, the registration specialist will
communicate with the applicant.

613.10(F)

Name of an Author Omitted: Works Created by Large Numbers of Authors

If the work was created by a large number of authors, the applicant is encouraged to provide
the name of each author in the application where it is feasible. Likewise, if the work contains
or consists of separate and independent works created by a large number of authors and if the
claimant owns the copyright in each of those contributions, the applicant is encouraged to
identify the author of each contribution.
The Office will accept an application that provides representative names and identifies the number of additional authors included in the claim (e.g., “John Jones, Will Smith, Fred Johnson, and
thirty-five other contributors”). However, the registration specialist will not add missing names
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to the application, even if the authors’ contributions are clearly specified in the deposit copy(ies)
or elsewhere in the registration materials.
NOTE: One district court has concluded that if the applicant does not identify each author in the

application, the registration does not cover any portion of the work that was created by an unnamed author. See Muench Photography, Inc. v. Houghton Mifflin Harcourt Publishing Co., 712 F.
Supp. 2d 84, 94-95 (S.D.N.Y. 2010), abrogated on other grounds by Reed Elsevier, Inc. v. Muchnick,
559 U.S. 154, 157 (2010);
The Fourth and Ninth Circuits have reached the opposite conclusion, holding that a registration for a collective work may cover the constituent elements of that work even if the authors
of those elements are not specified in the registration. See Alaska Stock, LLC v. Houghton Mifflin Harcourt Publishing Co., 747 F.3d 673, 685 (9th Cir. 2014); Bean v. Pearson Education, Inc.,
2014 U.S. App. LEXIS 19869, at *2 (9th Cir. Oct. 10, 2014); Bean v. Houghton Mifflin Harcourt
Publishing Co., 2014 U.S. App. LEXIS 19858, at *2 (9th Cir. Oct. 10, 2014); Metropolitan Regional
Information Systems Inc. v. American Home Realty Network, LLC, 722 F.3d 591, 599-600 (4th Cir.
2013); Craigslist Inc. v. 3Taps Inc., 2013 U.S. Dist. LEXIS 61837, at **34 (N.D. Cal. Apr. 30, 2013).

614

614.1

Works Made for Hire
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Completing the Application: Works Made for Hire

The Single Application may not be used to register a work made for hire. For a discussion of the
Single Application, see Chapter 1400, Section 1402.5.

614.1(A)

Year of Completion and Date of Publication

The term for a work made for hire is based on the year that the work was created or the date that
the work was published. Therefore, the applicant must provide this information when completing an online application or a paper application. For guidance on completing this portion of the
application, see Sections 611 and 612.

614.1(B)

Identifying the Author of a Work Made for Hire

When completing an application the employer or the party that ordered or commissioned the
work should be named as the author (rather than the individual who actually created the work).
In other words, if the work was created by an employee acting within the scope of his or her
employment, the employer should be identified as the author (not the employee). If the work
was specially ordered or commissioned as a work made for hire, the person or organization that
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ordered or commissioned the work should be listed as the author (rather than the individual
who actually created the work). See 17 U.S.C. § 201(b).
If the employer or the party who ordered or commissioned the work is an individual, the applicant should enter that individual’s first and last name in the field marked Individual Author.
If the employer or the party that ordered or commissioned the work is an organization, the
applicant should provide the full name of that organization in the field marked Organization
Name. In both cases, the applicant should choose “yes” in response to the question “Is this author’s contribution a work made for hire?”
NOTE: If an organization is named as the author of the work, the box marked “Is this author’s

contribution a work made for hire?” must be checked “yes.” If the applicant provides the name
of an organization and checks the “no” box, the application will not be accepted by the electronic
registration system.
When completing a paper application, the applicant should list the name of the employer or the
party that ordered or commissioned the work on line 2(a) of the application in the space marked
Name of Author. Additionally, the applicant should choose “yes” in response to the question “Is
this author’s contribution a work made for hire?”

614.1(C)

Identifying the Citizenship and / or Domicile of the Author
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When completing an online application, the applicant should provide this information by selecting one of the countries listed in the drop down menus that appear under the headings Citizenship and/or Domicile. When completing a paper application the applicant should insert this
information on space 2. If the employer or the party that ordered or commissioned the work is a
citizen of or domiciled in more than one country, the applicant may specify any of the countries
that establish that the work is eligible for copyright protection under U.S. copyright law. For additional guidance on completing this portion of the application, see Section 617.

614.1(D)

Year of Birth and Death Not Required for Works Made for Hire

When completing an online or paper application, the applicant will be asked to identify the year
that the author was born and the year that the author died. If the work is a work made for hire,
this portion of the application should be left blank, even if the author is an individual, rather than
a company or organization. The year of the author’s birth and death is not required in this situation, because the term of copyright for a work made for hire is based on the year the work was
created or the year the work was published, rather than the author’s year of death. 17 U.S.C. § 302(c).

Chapter 600

| 68

REVISED 09/29/2017

(377 of 1356)
Case: 17-35587, 03/15/2019, ID: 11228746, DktEntry: 88-2, Page 331 of 1306
C O M P E N D I U M : Examination Practices

614.1(E)

Registering a Work Made for Hire as an Anonymous or Pseudonymous Work

A work is considered an “anonymous work” if “no natural person is identified as author” on the
copies or phonorecords of the work. 17 U.S.C. § 101. A work is considered a “pseudonymous
work” if “the author is identified under a fictitious name” on the copies or phonorecords of the
work. Id. If the author’s name appears on the copies or phonorecords, the work is not an anonymous or pseudonymous work, even if the author does not wish to reveal his or her identity in
the registration record.
The statute implies that anonymous works and pseudonymous works are limited to works created by natural persons. Compare id. (definitions of “anonymous” and “pseudonymous” works)
with 17 U.S.C. § 302(c) (indicating that the term for anonymous and pseudonymous works may
be based on the life of the author if his or her identity is revealed before the copyright expires).
If the applicant checks the box indicating that the work is a work made for hire and checks the
box marked Anonymous or Pseudonymous and/or leaves the Name of Author field/space blank,
the registration specialist will communicate with the applicant. The specialist will explain that
a work made for hire cannot be registered as an anonymous or pseudonymous work and that
the author’s full name should be provided in the registration record.
Examples:

• An application is submitted for a “tell all” book about a famous celebrity. Both
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the application and the deposit copies state that the author of this work is
“Anonymous.” The Tattletale Press, LLC is named as the copyright claimant.
The work made for hire box is checked “yes” and no transfer statement has
been provided. The registration specialist will communicate with the applicant. The specialist will explain that if the work is actually a work made for
hire it cannot be registered as an anonymous work. In this case, the specialist
will ask authorization to give the author’s full name in the registration record
and answer “no” to the anonymous question. By contrast, if the work made
for hire question was answered “yes” by mistake and the work truly is anonymous (i.e., not a work made for hire and no natural person is named on the
deposit copies), then the specialist will request authorization to answer “no”
to the work made for hire question, and to add a transfer statement to the
registration record.

• An online application is submitted for a photograph and names Global Icons
as the author and claimant for the work. The pseudonymous question is
answered “yes.” In the Pseudonym field, the applicant entered the name “Photograph My World.” The registration specialist will communicate with the
applicant to explain that a work authored by a company or other legal entity
cannot be registered as pseudonymous. The specialist will request authorization to remove all reference to the work being pseudonymous. If it is determined that the company uses both names (Global Icons and Photograph
My World), the specialist also may request that the relationship between the
names be identified in the registration record using terms such as: “Global
Icons doing business as Photograph My World” or “Global Icons also known
as Photograph My World.”
For a general discussion of anonymous and pseudonymous works, see Section 615.
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614.1(F)

Identifying the Claimant for a Work Made for Hire

When completing an online application or paper application, the applicant will be asked to
identify the full name and address of the claimant. For purposes of copyright registration, the
claimant for a work made for hire is either the author of the work (i.e., employer or the party
that ordered or commissioned the work) or a person or organization that obtained ownership
of all the exclusive rights under copyright act by legal or written transfer. 37 C.F.R. § 202.3(a)
(3). If the person(s) or organization(s) named in the application as the author and copyright
claimant are not the same, the applicant should provide a brief statement explaining how the
claimant obtained ownership of the copyright. 17 U.S.C. § 409(5). For guidance on completing
this portion of the application, see Sections 619 and 620.

614.2

Examination Guidelines: Works Made for Hire

This Section discusses the U.S. Copyright Office’s practices and procedures for examining the
work made for hire field/space in an online application or paper application.
NOTE: The work made for hire field does not appear in the Single Application.

614.2(A)

Identifying the Work as a Work Made for Hire

Inc.
,
p
u
9 “Is this author’s
If the work described in the application is a work madero
for hire, the box
1marked
0
G
2
w
,
contribution a work made for hire?” should
obe checked “yes.” 1
. Zill March 1
v
.
c
In the workd isoanwork made for hire, and it appears the statutory
If the applicant indicates
T,that
H
V
n met, thearegistration
hive specialist generally will accept the applicant’s assertion.
definition d
hasibeen
c
r
e
t
ci
587
5
3
7
If the applicant
1 checks the box marked “yes,” but the application, deposit copy(ies), or other
No. materials indicate that the work does not meet the statutory definition for a work
registration
made for hire, the registration specialist may communicate with the applicant. Likewise, if the
work appears to be a work made for hire the specialist may communicate with the applicant if
the applicant checks the box marked “no” or fails to complete this portion of the application.

614.2(B)

614.2(B)(1)

Identifying the Author of a Work Made for Hire

Was the Work Created by an Employee Acting within the Scope of His
or Her Duties?

As discussed in Chapter 500, Section 506.4, the applicant—not the U.S. Copyright Office—must
determine whether a work meets the statutory definition of a work made for hire. The registration specialist generally will accept the applicant’s assertion regarding whether the work is
a work made for hire, unless there is evidence to the contrary in the registration materials. As a
general rule, the registration specialist will not ask the applicant to confirm that the work was
created by an employee acting within the scope of his or her employment.
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Examples:

• An application is submitted for a photograph naming “Briana Johnson, photographer for Sonic Company” as the author of the work. The work made for
hire boxes are blank and Sonic Company has been named as the claimant.
The registration specialist will communicate with the applicant. If Briana is
an employee of Sonic Company, the company should be named as the author, the work made for hire box should be checked “yes,” and Briana’s name
should be removed from the application. If Briana is not an employee, the
applicant should provide a transfer statement explaining how the company
obtained the copyright in this work.

• An application names Hopkins Financial Services LLP as the author and copyright claimant for a short story. The work made for hire box is checked “yes”
and the application is signed “Roland Hopkins III, President & CEO, Hopkins Financial Services.” A statement on the deposit copies reads “By Roland
Hopkins III.” The registration specialist will communicate with the applicant
if it seems unlikely that Roland created this work as part of his regular duties
and responsibilities for this company.
614.2(B)(2)

Was the Work Specially Ordered or Commissioned as a Work Made for Hire?
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If the applicant checks the work made for hire box or affirmatively states that the work was
specially ordered or commissioned, the registration specialist will accept that assertion, unless
there is evidence to the contrary in the registration materials. Ordinarily, the specialist will not
ask the applicant to verify that there is a signed written agreement between the parties designating the work as a work made for hire or to submit a copy of that agreement. However, the application may be questioned if the work does not appear to fall within one or more of the nine
categories of works listed in the statutory definition of works made for hire.

• An application for a travel guide names Mary Rimbaud as the author of the
text and the work made for hire question is answered “no.” Jason Berta is listed
as author of the illustrations and the work made for hire question is answered
“yes.” The copyright notice reads “Text and Illustrations © 2011 Mary Rimbaud.”
The registration specialist will communicate with the applicant. The copyright
notice indicates that this may not be a joint work and that Mary may have hired
or commissioned Jason to create the illustrations. If so, Mary should be named
as the author of both the text and illustrations, rather than Jason.

• Katherine Chen submits an application to register a song. Katherine is named
as the author and the work made for hire box has been checked “yes.” The
transfer statement reads “I paid my sister Alice to write this song for me,
but we don’t have a contract or anything since she’s a member of the family.”
The registration specialist will communicate with the applicant. The work
does not appear to satisfy the first part of the statutory definition, because it
is unlikely that Alice is Katherine’s employee. The work does not satisfy the
second part of the definition, because a song is not one of the nine categories
of works that may be specially ordered or commissioned.
For more information about works made for hire see Chapter 500, Section 506.1.
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614.2(B)(3)

Naming the Employee or the Individual Who Actually Created the Work as the
Author of a Work Made for Hire

If the work is a work made for hire, the employer or the party that ordered or commissioned the
work should be named as the author. In other words, if the work made for hire was created by an
employee acting within the scope of his or her employment, the employer should be identified
as the author of the work, not the employee. Similarly, if the work made for hire was specially
ordered or commissioned, the party that ordered or commissioned the work should be identified
as the author of the work, not the individual who actually created the work. If it appears that
the applicant has named an employee as the author of a work made for hire, the registration
specialist will communicate with the applicant.
Examples:

• An application for an advertising brochure names Susanne Taylor as the author of “text and photographs.” The work made for hire question is answered
“yes.” Argonne, Inc. is named as copyright claimant and the transfer statement reads “Susanne Taylor is Owner, President, and CEO of Argonne, Inc.”
The brochure describes the company’s services and the copyright notice reads
“© 2012 Argonne, Inc.” The registration specialist will communicate with the
applicant. The specialist will explain that senior officers or owners of organizations may be considered employees if they prepared a work while acting
within the scope of their duties. If the applicant confirms that Susanne created
the work on behalf of Argonne, Inc., the company should be named as the
author, the work made for hire box should be checked “yes,” and Susanne’s
name should be removed from the application.
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this screenplay as a work made for hire or acquired copyright in this work
through a written agreement with the screenwriter.

• An application names Jeremy Roe as author of “text, photographs.” The work
made for hire question is answered “no.” Berger & Berger, LLC is named as
claimant and the transfer statement reads “for hire agreement.” The registration specialist will communicate with the applicant. The application indicates
that Berger & Berger hired Jeremy to create this work as a work made for hire.
Therefore, the company should be listed as the author, the work made for hire
question should be answered “yes,” and Jeremy’s name should be removed
from the application.
The U.S. Copyright Office will accept an application that names the individual who actually
created a work made for hire, provided that the employer or the party that ordered or commissioned the work is identified as the author and the relationship between the employer and the
employee, or the relationship between the person or organization that ordered or commissioned
the work and the individual who actually created the work, is clearly indicated.
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Example:

• Lawrence Jeffries is a staff copywriter for Freemont Enterprises, Inc. Lawrence
prepared a brochure that describes the company’s newest product. The brochure is a work made for hire, because Jeffries prepared this work within the
scope of his employment. Freemont Enterprises, Inc. should be named as the
author of the work and the work made for hire box should be checked “yes.”
Although there is no need to provide Lawrence’s name, the application will
be accepted if it identifies the author as “Freemont Enterprises, Inc. employer
of Lawrence Jeffries.”
614.2(B)(4)

Volunteer Created Work Made for Hire

A work created by an individual volunteer(s) may or may not be considered a work made for hire,
depending on the facts and circumstances of the case. If the application names an organization
or company as the author, and if the work made for hire question has been answered “yes,” the
U.S. Copyright Office will not communicate with the applicant if it appears that the work was
created by a volunteer.
Example:

• An application names Faith Church as the author of a sound recording and
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the work made for hire box is checked “yes.” In the Note to Copyright Office
field, the applicant states that the recording was created by the members of
the church choir. The registration specialist will register the claim without
communicating with the applicant.

614.2(B)(5)

registration specialist will assume that the work is a work made for hire. This is due to the fact
that an organization may be named as an author only if the work was created by the employees
of that organization or if the organization specially ordered or commissioned the work as a
work made for hire. In this situation the box marked “Is this author’s contribution a work made
for hire?” should be checked “yes.” The application will be questioned if the box is checked “no.”
Examples: Application acceptable

• An online application names Legal Beagle Publishing, Inc. as author of “revisions and additional text.” The work made for hire question is answered “yes.”
The application will be accepted.

• A paper application names The University of Perth-Amboy as author. The
work made for hire question should be checked “yes,” but this portion of the
application has been left blank. The registration specialist will register the
claim on the assumption that the work was created for the University as a
work made for hire.

• An application is submitted for a play. The deposit copy identifies Maryam
Zamindar as the author of the work, but the application names Maryam LLC
as the author and claimant. The work made for hire field has been checked
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“yes,” and Maryam certifies the application as an authorized representative of
Maryam LLC. The registration specialist will register the claim on the assumption that Maryam is an employee of Maryam LLC.
Examples: Application questioned

• The application names the author as First Baptist Church and the work made
for hire question is answered “no.” The registration specialist will communicate with the applicant.

• The application names the author as Art Corp. and the work made for hire
question is answered “no.” The registration specialist will communicate with
the applicant. Likewise, the application would be questioned if the work made
for hire question is answered “no” and the application identified the author as
Art Inc., Art LLC, Art LLP, Art S.A., Art plc, Art A.G., Art GmbH, or the like.
614.2(B)(6)

Individual Named as Author of a Work Made for Hire

When an applicant names an individual as the author (rather than a legal entity) and answers
the work made for hire question “yes,” the registration specialist may communicate with the
applicant if it appears unlikely that the work is a work made for hire, based on the Office’s
experience or based on the information set forth in the deposit copy(ies) or elsewhere in the
registration materials.
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Examples: Application acceptable

• An application for a travel book containing text and illustrations names Roland Fingers as the author of the “text” and the work made for hire question
is not answered. The application also names Roland as author of “illustrations”
with the work made for hire question answered “yes.” Roland Fingers is listed
in the deposit copy as the author of the text, but Jason Foote is named as the
author of the illustrations. The registration specialist will register the claim
without communicating with the applicant. The illustrations are considered a
supplementary work, which is one of the nine categories of works that may be
specially ordered or commissioned. Therefore, the specialist will assume that
Roland and Jason signed a written agreement specifically stating that Jason
would create the illustrations for Roland as a work made for hire.

• An application is submitted along with a published compact disc. The applicant names the performing artist Tammy Conklin as the author of the sound
recordings that appear on the CD. The applicant also names Tammy as the
author of the photograph that appears on the cover with the work made for
hire box checked “yes.” The photograph appears to be a photo of the performing artist, and a statement on the CD identifies Donald Blake as the author of
the photograph. The photograph could be considered a supplementary work,
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which is one of the nine categories of works that may be specially ordered or
commissioned. Therefore, the registration specialist will assume that Tammy
and Donald signed a written agreement specifically stating that Donald would
take the photograph as a work made for hire. The registration specialist will
register the claim with an annotation, such as “basis for registration: unit of
publication containing collective work and other component elements.”

• An application for a documentary names Tim Berger as the sole author of the
work. The work made for hire question is answered “yes.” The credits at the
end of the documentary name Tim as the sole producer and director of the
work, along with other individuals who apparently contributed camerawork,
writing, animation, and other forms of authorship. The registration specialist
will register the claim without communicating with the applicant. Because a
work created as part of a motion picture is one of the nine categories of works
that may be specially ordered or commissioned, the specialist will assume that
Tim signed a written agreement with the other individuals specifying that
their contributions would be considered a work made for hire.
Examples: Application questioned

• Elsa Frankfurter is named as the author of an architectural work with the
work made for hire box checked “yes.” The deposit copy contains a copyright
notice stating “© 2011 Achtung GmbH.” Because a corporation is named in
the copyright notice, the registration specialist may ask the applicant if Elsa
created this work as an employee of Achtung GmbH. If so, the specialist will
ask for permission to remove Elsa’s name from the application and to add the
corporation’s name as the author and claimant.
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names Josh as the author of the “text” and Harley Quince as
1
No. the author of the “illustrations.” The registration specialist will communicate
with the applicant. It appears that Josh hired Harley to create the illustrations
pursuant to a work made for hire agreement, and that Josh is the sole author
of the text. If that is the case, Josh should be named on the application as both
the author of the text (work made for hire answered “no”) and the author of
the illustrations (work made for hire answered “yes”).
For more information on works made for hire see Chapter 500, Section 506.1.

614.2(B)(7)

Individual and Incorporated Organization Named Together as
the Authors of a Work Made for Hire

If an individual and an incorporated entity (e.g., a corporation, a professional corporation, a limited
liability company, etc.) are named together as the authors of the work, the registration specialist
will conclude that the organization is a separate legal entity, rather than an assumed name or trade
name for the individual (regardless of how the work made for hire question is answered).
As a general rule, the specialist will communicate with the applicant when both an individual
and an incorporated entity are named together in the Name of Author field/space, because the
identity of the author is unclear. Likewise, the specialist generally will communicate if the appli-
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cation indicates that an individual is “doing business as” or “trading as” a corporation. Ordinarily,
the specialist will not communicate if it is clear from the registration materials as a whole that
the incorporated entity is the author and that the relationship between the individual and the
entity is merely descriptive.
Example: Application acceptable

• An application names the author as “Faux-Mink, Inc., employer for hire of
Abner Hess.” The work made for hire question is not answered. The registration specialist may register the claim without communicating with the applicant. The work appears to be a work made for hire, Faux-Mink, Inc. appears
to be the author, and the reference to Abner Hess is merely descriptive.
Examples: Application questioned

• An application for a computer program names “Han Sung (dba GoferBroke,
LLC)” as the author. The work made for hire box is not checked. The deposit
copy contains redacted source code and the Note to Copyright Office states
that the code contains trade secrets belonging to GoferBroke LLC. The registration specialist will communicate with the applicant to determine whether
Han Sung prepared this work for GoferBroke as a work made for hire. If so,
GoferBroke should be listed as the author of the work and the work made for
hire box should be checked “yes.”
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names “Aristide of HTCommunication LLP” as the author and the certification indicates that Aristide is the president of this company. The videos
contain a copyright notice in the name of HTCommunications LLP. The
registration specialist will ask Aristide to clarify whether he prepared these
works for HTCommunications as a work made for hire. If so, the company
should be listed as the author of the work and the work made for hire box
should be checked “yes.”

• An application names the author as “Richard Smith/Smith Publishing Company, Inc.,” and the work made for hire question has not been answered. The
registration specialist will communicate with the applicant to clarify whether
the work is a work made for hire and whether the author is Richard Smith or
Smith Publishing Company, Inc.

614.2(B)(8)

Individual and Unincorporated Organization Named Together as
the Authors of a Work Made for Hire

In some cases, an individual author uses an unincorporated organization to conduct his or her
business (e.g., “Jackson Charles doing business as Charles Photography,” “Sophia Tomasco d/b/a
Tomasco Studios,” “Lucas Fleming trading as Fleming Designs”). In such cases, the Office considers the individual and the organization to be the same legal entity. If the individual author
created the work on behalf of his or her own unincorporated organization, the individual should
be named as the author of the work and the work made for hire box should be checked “no.”
Example:

• Pamela Bethel is a songwriter who does business under the name “Patti Bell
Music.” She submits an application naming Pamela Bethel as the author of
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“music” and she responds to the work made for hire question by checking the
box marked “no.” The registration specialist will register the claim.
As a general rule, the name of the author’s d.b.a. should not be provided in the Name of Author
field/space. If the applicant wishes to include this information in the registration record, the
d.b.a. should be provided in the Note to Copyright Office field. The registration specialist will
add the name of the author’s d.b.a. to the certificate of registration and the online public record. In addition, the d.b.a. may be added as an index term if it is likely that users may use that
term to search for the author’s works.
Example:

• Iskandar Hussain submits an application for a documentary. Iskandar names
himself as the author with the work made for hire question answered “no.” In
the Note to Copyright Office field he states: “Iskandar Hussain, d/b/a I Can
Do It Productions.” Iskandar appears to be the author and the organization
named in the Note to Copyright Office field appears to be his unincorporated
business. The registration specialist will add the name “I Can Do It Productions” to the registration record along with an annotation, such as: “Regarding author information: dba added from Note to C.O.”
If an individual and an unincorporated organization are named together in the Name of Author
field, the registration specialist may communicate with the applicant unless the application
clearly states that the individual is “doing business as” (dba) or “trading as” the organization or
that the unincorporated organization is “solely owned by” the individual.
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An application names “Associated Designs (Virginia McDonald)” as the author of a fabric design.
The work made for hire question is answered “yes.” A statement on the deposit copy reads “All
designs created by Virginia McDonald.” The registration specialist may communicate with the
applicant, because it is unclear whether the author is Virginia McDonald or Associated Designs.

615

615.1

615.1(A)

Anonymous and Pseudonymous Works

Anonymous Works

What Is an Anonymous Work?

A work is considered an anonymous work if “no natural person is identified as author” on the
copies or phonorecords of the work. 17 U.S.C. § 101. If the author’s name appears on the copies
or phonorecords, the work is not an anonymous work, even if the author does not wish to reveal
his or her identity in the registration record. In such cases, the applicant should provide the au-
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thor’s real name in the application and the Anonymous box should not be checked. Likewise, a
work does not qualify as an anonymous work based solely on the fact that the applicant cannot
identify the person or persons who created the work.
The statute implies that anonymous works are limited to works created by natural persons. Compare id. (defining an “anonymous work” as “a work on the copies or phonorecords of which no
natural person is identified as author”) with 17 U.S.C. § 302(c) (indicating that the term for an
anonymous work may be based on the life of the author if his or her identity is revealed before
the copyright expires). Therefore, the applicant should check the Anonymous box only if the
author is a human being. If the author is a corporation, limited liability company, partnership, or
other legal entity, the author’s full name should be provided in the Name of Author field/space. If
the applicant checks the Anonymous box or asserts that the author wishes to remain anonymous,
the application may be questioned if the author appears to be a legal entity.

615.1(B)

Completing the Application: Anonymous Works

Applicants are encouraged to provide the author’s name in the application, even if the author’s
name does not appear on the copies or phonorecords of the work. Providing the author’s name
creates a clear record of authorship and ownership of the copyright, and it may extend or reduce
the term of the copyright, depending on the circumstances. Ordinarily, the copyright for an
anonymous work endures for a term of 95 years from the year of publication or 120 years from
the year of creation, whichever expires first. 17 U.S.C. § 302(c). If the author’s identity is revealed
in the registration record, the copyright will endure until 70 years after the author’s death. Id.;
see also H.R. Rep. No. 94-1476, at 137 (1976), reprinted in 1976 U.S.C.C.A.N. 5659, 5753.
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If the author’s name does not appear on the copies or phonorecords of the work, the applicant is
not required to provide the author’s name in the application. Instead, the applicant may leave the
Name of the Author field/space blank and check the box marked “Anonymous.” (If the applicant
fails to provide the author’s name and fails to check the Anonymous box in an online application,
the application will not be accepted by the electronic registration system.)
If the applicant does not provide the author’s name, the applicant should identify the year that
the work was created, and if the work has been published, the applicant should provide the date
of publication. In addition, the applicant should provide the author’s nation of citizenship and/
or nation of domicile, even if the author’s name has not been disclosed. The Office may use this
information to determine if the work is eligible for copyright protection in the United States. If
the applicant fails to provide this information, the application may be questioned.
If the author and the copyright claimant are the same individual and if that individual does
not wish to provide his or her real name anywhere in the application, the applicant may state
“Anonymous” in the Name of Author field/space, and may provide a pseudonym in the field/
spaces for the Name of Claimant, Rights and Permissions, Correspondent, and Certification.
As described in Section 615.3 below, the information provided on the application becomes part
of the public record. Therefore, if the work satisfies the statutory definition of an anonymous
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work and if the applicant does not wish to disclose the author’s real name, the applicant should
check the Anonymous box instead of providing the author’s real name in the application.
Example:

• Joseph Cline is the author of a literary work titled Prime Color. Cline’s name
did not appear on the first edition of the work. Instead, the first edition stated
that the work was written “By Anonymous.” The U.S. Copyright Office will
register the first edition as an anonymous work if the applicant identifies the
author as “Anonymous” and/or checks the Anonymous box. In the alternative,
the Office would accept an application that names Joseph Cline as the author
(regardless of whether the Anonymous box has or has not been checked).
615.2

615.2(A)

Pseudonymous Works

What Is a Pseudonymous Work?

A work is considered a pseudonymous work if “the author is identified under a fictitious name”
on the copies or phonorecords of the work. 17 U.S.C. § 101.
The statute implies that pseudonymous works are limited to works created by an individual.
Compare id. (definition of “pseudonymous work”) with 17 U.S.C. § 302(c) (indicating that the
term for a pseudonymous work may be based on the life of the author if his or her identity is
revealed before the copyright expires). Therefore, the applicant should check the Pseudonymous
box only if the author is a human being. If the author is a corporation, limited liability company, partnership, or other legal entity, the author’s full name should be provided in the Name
of Author field/space. If the applicant checks the Pseudonymous box, the application may be
questioned if the author appears to be a legal entity.
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The name of a performing group is not a pseudonym and should not be provided in the Name
of Author field/space. Instead, applicants should provide the names of the individuals who created or performed the work described in the application, even if the copies or phonorecords of
the work indicate that the work was created or performed by a performing group as a whole.
Providing the names of the individual members of the performing group creates a clear record
of authorship, given that the members of the performing group may change over time. For
additional information concerning this issue, see Chapter 800, Section 802.8(D) and 803.8(C).
Similarly, the name of the author’s d.b.a. (“doing business as”) designation is not a pseudonym
and should not be provided in the Name of Author field/space.
If the applicant would like to include the name of a performing group or the name of the author’s d.b.a. in the registration record, that name should be provided in the Note to Copyright
Office field or in a cover letter. The registration specialist will add the name of the author’s
performing group to the record as an index term. The specialist will include the name of the
author’s d.b.a. on the certificate of registration and the online public record, and will add that
name as an index term if it is likely that members of the public may use the d.b.a. to search for
the author’s works.
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Example:

• An application is submitted to register a musical work. The authors are named
on the application as Jerobi Manor, Brett Chargon, and Alaina Kraft. The
pseudonymous box has not been checked. In the Note to Copyright Office
field the applicant states: “Jerobi, Brett, and Alaina are doing business under
the name “Three Times the Charm.” The registration specialist will add the
name “Three Times the Charm” to the certificate and the online public record
with an annotation, such as: “Regarding author information: dba added from
Note to C.O.” In addition, the specialist may add that name to the record as
an index term.
615.2(B)

Completing the Application: Pseudonymous Works

If the author’s real name appears anywhere on the copies or phonorecords (including the copyright notice) the work is not a pseudonymous work, even if the author does not wish to reveal
his or her identity in the registration record and even if the author is generally known by his or
her pseudonym. 17 U.S.C. § 101 (definition of “pseudonymous work”). In this case, the applicant
should provide the author’s real name in the application and the Pseudonymous box should not
be checked. Likewise, a work does not qualify as a pseudonymous work based solely on the fact
that the applicant cannot identify the person or persons who created the work.
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Applicants are encouraged to provide the author’s real name in the application, even if the author’s name does not appear on the copies or phonorecords of the work. In the alternative, the
applicant may provide the author’s full name and the author’s pseudonym, provided that the
application clearly indicates which is the real name and which is the pseudonym (e.g., “Samuel
Clemens, whose pseudonym is Mark Twain”).

of publication or 120 years from the year of creation, whichever expires first. 17 U.S.C. § 302(c).
However, if the author of the work is a natural person and if the identity of the author is revealed
in the registration record, the copyright will endure until 70 years after the author’s death. Id.;
see also, H.R. REP. NO. 94-1476, at 137 (1976), reprinted in 1976 U.S.C.C.A.N. 5659, 5753.
If the applicant provides the author’s real name in the application, even though it does not appear anywhere on the deposit copy(ies), the registration specialist will assume that the applicant
intended to reveal the author’s identity. In this situation, the specialist will not ask the applicant
to check the box marked “Pseudonymous,” even if the work satisfies the statutory definition for
a pseudonymous work.
If a fictitious name appears on the copies or phonorecords of the work, the applicant is not required to provide the author’s real name in the application. Instead, the applicant may provide
the author’s pseudonym in the field marked Pseudonym (in the case of an online application)
or in the Name of the Author field/space (in the case of an online or paper application). In such
cases, the applicant should check the box marked “Pseudonymous” to indicate that the applicant
intends to register a pseudonymous work. (If the applicant fails to complete the Pseudonym field,
and fails to check the Pseudonymous box in an online application, the application will not be
accepted by the electronic registration system.)
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If the author does not wish to reveal his or her identity anywhere in the application, the applicant may put the author’s pseudonym in the fields/spaces for the Name of Claimant, Rights and
Permissions, Correspondent, and/or Certification.
As described in Section 615.3 below, the information provided on the application will become part
of the public record. Therefore, if the work satisfies the statutory definition of a pseudonymous
work and if the applicant does not wish to disclose the author’s real name, the applicant should
provide the author’s pseudonym in the application instead of providing the author’s real name.
Examples:

• Steven Kingsley is the author of a literary work titled Running Woman, which
was published by New American Library. Kingsley’s name did not appear on
this edition of the work. Instead, the author was identified as “Rick Buchman.”
The applicant names Rick Buchman as the author and claimant, and checks
the Pseudonymous box. The Office will register the work as a pseudonymous
work. In the alternative, the Office would accept an application that named
the author as “Steven Kingsley, whose pseudonym is Rick Buchman” (regardless of whether the Pseudonymous box has or has not been checked).

• An application is submitted for a poster containing artwork and text. The
applicant named “Deacon of Chocolate City” as the author of the work and
checked the Pseudonymous box. Dennis Rickman is named as the copyright
claimant. Because the applicant did not provide a transfer statement, the
registration specialist will assume that Dennis Rickman is the author of this
work, that he created this work under his pseudonym, and that the applicant
intended to reveal the author’s identity in the registration record.

615.2(C)
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a general rule, if the applicant checks the Pseudonymous box but fails to provide the author’s
pseudonym or the author’s real name in the Name of Author field/space, the registration specialist will communicate with the applicant. In the alternative, the specialist may add the name
that appears on the deposit copy(ies) if that name is clearly identified as the author’s pseudonym.

615.3

Privacy Concerns

Because registration records are open to the public, an applicant should not disclose the author’s
real name or address in an application for an anonymous or pseudonymous work if the author
does not wish to make that information public. If the applicant discloses the author’s identity
or the author’s address on the application, that information will appear on the certificate of
registration. In addition, this information will appear in the online public record for the work,
which may be accessed by anyone who searches for the work on the Office’s website. The Office
will not remove the author’s name from the registration record once a certificate of registration
has been issued.
Once a certificate of registration has been issued, the Office cannot remove the author’s name
from the registration record or replace it with a pseudonym. The author, claimant, or their
respective representatives may submit a written request to the Office to substitute the author’s
current legal name for the name shown in the online public record (but not the offline public
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record). To do so, the requesting party must submit an affidavit together with a court order
granting the legal name change, and must pay the appropriate fee for this service. For more
information on this procedure, see Chapter 1800, Section 1805.
For a general discussion of privacy issues, see Chapter 200, Section 205.

616

616.1

Year of Author’s Birth and Death

The Author’s Year of Birth

When completing an application to register a work with the U.S. Copyright Office, the applicant
will be asked to identify the year that the author was born. This information may be useful in
identifying the author of the work. Providing the author’s year of birth is optional and an application will be accepted even if this portion of the application is left blank.
If the applicant provides the author’s year of birth, the registration specialist will not question
that date unless it is obviously wrong (e.g., the date of birth provided is the current year).

616.1(A)

616.1(B)

Year of Birth Not Required for Works Made for Hire
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the applicant discloses the author’s date of birth on the application, the year of birth will appear
on the certificate of registration, which will be made available to the public upon request. In
addition, the author’s year of birth will appear in the online public record for the work, which
may be accessed by anyone who searches for the work on the Office’s website.
For a general discussion of privacy issues, see Chapter 200, Section 205.

616.2

The Author’s Year of Death

When completing an application to register a work with the U.S. Copyright Office, the applicant
will be asked if the author of the work is deceased. The applicant should provide a year of death
if the work was created by a natural person who is deceased as of the date that the application
is filed. If the work was created by two or more authors, the applicant should provide a year of
death for each individual who is deceased. 17 U.S.C. § 409(2). The author’s year of death is required because the term of copyright for certain unpublished works created before 1978 and for
all works created after 1978 is based on the year that the author died (unless the work is a work
made for hire, an anonymous work, or a pseudonymous work). 17 U.S.C. §§ 302(a), (b); 303(a).
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As a general rule, the registration specialist will not question a year of death unless it is obviously wrong (e.g., a year of death occurring before the year that the work was created).
If the applicant fails to provide a year of death in the application and if the information in the
deposit copy(ies) or elsewhere in the registration materials indicate that the author may be
deceased, the registration specialist may communicate with the applicant if that information
could be used to determine the term of copyright.
Examples:

• An application is submitted for a photograph. Jane Freeman is named as the
author and The Estate of Jane Freeman is named as the copyright claimant.
Because the author appears to be deceased, the registration specialist will ask
the applicant to provide the author’s year of death.

• An application for an autobiography titled Out of Australia names Georgette
Firth as the author and states that the work was published in 2013. A statement on the deposit copies indicates that the author died in 2009. The registration specialist may communicate with the applicant to request the author’s
year of death.

• An application is submitted for a book of cartoons featuring Charlie Brown,
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the term of copyright for an anonymous or pseudonymous work may be calculated based on
Snoopy, and other characters from the “Peanuts” comic strip. The application names Charles Schulz as the author of the work and states that the work
was published in 2013. The registration specialist is aware that Mr. Schulz is
deceased. Therefore, he or she will communicate with the applicant to request
the author’s year of death.

the year the work was created or the year the work was published. 17 U.S.C. § 302(c) Providing
the author’s year of death is useful, because if the author’s real name is revealed in records maintained by the Office, the term of copyright will be calculated based on the year of the author’s
death, rather than the year of creation or publication. Id.; see also, H.R. REP. NO. 94-1476, at 137
(1976), reprinted in 1976 U.S.C.C.A.N. 5659, 5753.
By contrast, the applicant should not provide the author’s year of death if the work is being
registered as a work made for hire. The year of death is not required in this situation, because
the term of copyright for a work made for hire is based on the year the work was created or the
year the work was published.
For a definition and discussion of anonymous works and pseudonymous works, see Sections 615.1
and 615.2. For a definition and discussion of works made for hire, see Chapter 500, Section 506.

616.3

Completing the Application: Author’s Year of Birth and Death

If the applicant chooses to provide the author’s year of birth in an online application, the applicant should provide only the author’s birth year. The online system will not accept an entry that
contains the month, day, and year that the author was born. Likewise, if the author is deceased,
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the applicant should list only the year the author died, rather than the month, day, and year of
the author’s death.
If the applicant chooses to provide the author’s year of birth in a paper application, the applicant
should enter only the author’s birth year in the space marked Year Born. If the applicant gives
the month, day, and year of birth, the certificate of registration and online record will reflect
only the year of birth. If the author is deceased, the applicant should list only the author’s year
of death in the space marked Year Died. If the applicant gives the month, day, and year of death,
the certificate of registration and online record will reflect only the year of death.
If the applicant cannot determine the exact year of birth and/or death, the applicant may provide
a good faith estimate qualified by the phrase “on or about,” “approximately,” or the like. When
completing an online application, this statement may be provided in the Note to Copyright
Office field. In a paper application this statement may be provided on the application itself or
in a cover letter. In both cases, the registration specialist will add an annotation to the registration record, such as: “Regarding author information: applicant states author’s year of birth is
‘approximately 1952.’”

617

617.1

Citizenship and Domicile of the Author
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Unpublished works are eligible for copyright protection in the United States, but published
What Is the Author’s Citizenship and Domicile?

works may not be eligible if they are first published in, or by authors of, countries that have not
entered into a copyright treaty with the United States. 17 U.S.C. § 104(a), (b). For information
concerning these eligibility requirements, see Chapter 2000, Section 2003.
The terms “citizenship” and “nationality” mean the same thing. Specifically, they mean that the
author is a citizen of a particular country, or that the author owes permanent allegiance to a
particular country, even though he or she is not a citizen of that nation.
The author’s domicile is the country where the author has a fixed and permanent residence,
where the author intends to maintain his or her residence for an unlimited time, and whenever
absent, where the author intends to return. Mere residence is not the equivalent of domicile and
does not provide a basis for establishing eligibility.

617.2

Determining the Author’s Citizenship or Domicile for a Published Work

If the work has been published, the applicant should provide the author’s citizenship and domicile as of the date that the work was first published. The fact that the author’s citizenship and/
or domicile may have changed after the work was first published is irrelevant. For example, if
the author was a Tunisian citizen when the work was first published and subsequently became
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a French citizen, the applicant should identify the author’s country of citizenship as “Tunisia”
rather than “France.”

617.3

Determining the Author’s Citizenship or Domicile for a Work Made for Hire

If the work is a work made for hire the applicant should indicate the citizenship and/or domicile
of the employer or the person or entity that ordered or commissioned the work. For example, if
the work was created by an employee acting within the scope of his or her employment and the
employer is a legal entity, the applicant should identify the nation in which the employer entity
is incorporated or is domiciled (rather than the employee’s country of citizenship or domicile).
If the work was specially ordered or commissioned as a work made for hire, the applicant should
provide citizenship or domicile information for the party that ordered or commissioned the
work (rather than the individual who actually created the work).
For questions regarding nationality of a legal entity, see Chapter 2000, Section 2005.5. For a
definition and discussion of works made for hire, see Chapter 500, Section 506.

617.4

Determining the Author’s Citizenship or Domicile for Anonymous and
Pseudonymous Works
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The applicant should provide the author’s citizenship or domicile, even if the author’s real name
is not provided in the application and does not appear on copies or phonorecords of the work.

617.5

Determining the Author’s Citizenship or Domicile for Compilations and Derivative
Works

If the work described in the application is a derivative work, the applicant should provide the
citizenship and/or domicile of the author or authors who created the new material and/or revised material that appears in the derivative work. If the work described in the application is a
compilation, the applicant should list the citizenship and/or domicile of the author or authors
who selected, coordinated, and/or arranged the preexisting material or data that appears in the
compilation.
As a general rule, the applicant need not provide citizenship or domicile information for the
author or authors who created any preexisting material or data that may appear in a derivative
work or a compilation.
For a general discussion of derivative works and compilations, see Chapter 500, Sections 507
and 508.
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617.6

Completing the Application: Citizenship and Domicile

When completing the Authors screen in the online application the applicant should identify the
nation of citizenship and domicile for each author named in the application. Specifically, the
applicant should select one of the countries listed in the drop down menu under the headings
Citizenship and Domicile. If the applicant fails to complete this portion of the application, the
application will not be accepted by the electronic registration system.
When completing a Single Application the applicant should provide this information on the
screen marked Author.
When completing a paper application, the citizenship and domicile for each author named in
the application should be entered in space 2 in the spaces marked “Citizen of _______” and
“Domiciled in __________.”
If the author is a citizen of or domiciled in more than one country, the applicant may provide
the name of each country where the author is a citizen or is domiciled. In the case of an online
application, the applicant may provide the name of one country on the Author screen and the
names of the other countries may be provided in the Note to Copyright Office field. In the case
of a paper application, the name of each country may be provided on the application itself, on
a continuation sheet, or in a cover letter. In the alternative, the applicant may provide the name
of any country that establishes that the work is eligible for copyright protection under U.S.
copyright law.

Inc.
,
p
u
ro
19
0
G
2
w
,
If the author is a stateless person, the applicant
may select “no
1 from the drop down menu
Zillo
hin 1theplace”
.place”
c
r
v
in the online application or state
“no
or “stateless”
paper application.
a
.
c
M
n
I
n
,
o
T
d
VHdomicile
veauthor
ithe
n
h
i
If the citizenship
and
for
is unknown, the applicant may select “not known”
c
r
d
ain the online application.
itedrop down5menu
7
8
fromcthe
When completing a paper application, the
5 this portion of the application blank
3
7
applicant
may
leave
or may state “not known.”
1
No.
617.7

Examination Guidelines: Citizenship and Domicile

This Section discusses the U.S. Copyright Office’s practices and procedures for examining the
Citizenship and Domicile field/space in an online application or a paper application.

617.7(A)

Citizenship and Domicile Unclear

As a general rule, the registration specialist will accept a statement concerning the author’s
citizenship or domicile, unless it is clearly inconsistent with the facts set forth in the registration
materials or other information known to the U.S. Copyright Office.
Examples:

• The application states that the author John Germaine is a U.S. citizen and that
the work has been published, but fails to provide a nation of first publication.
In the Note to Copyright Office field the applicant explains that the author
has applied for citizenship, but has not been naturalized. The registration specialist will communicate with the applicant to determine if there is a basis for
establishing that the work is eligible for copyright protection under U.S. law.
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• An application for a work by a prominent European politician states that the
author is domiciled in the United States. The application also states that the
work has been published, but fails to identify the nation of first publication.
Because the author does not appear to be domiciled in the United States, the
registration specialist will communicate with the applicant to determine if
there is a basis for establishing that the work is eligible for copyright protection under U.S. law.
If the applicant provides the name of a city, state, and country in the Citizenship or Domicile
field/space, the registration specialist may include the name of the state and/or country but will
remove the name of the city from the registration record.
If the applicant provides the name of a city, state, territory, or other political subdivision rather
than the name of a country, the application will be accepted if the author’s nation of citizenship
or domicile is obvious or if there is another basis for establishing that the work is eligible for
copyright protection under U.S. copyright law. For example, if the applicant states that the author is a citizen of “Puerto Rico” or “Scotland,” the specialist will accept the application, although
“United States” or the “United Kingdom” would be preferable.

617.7(B)

Citizenship and Domicile in Multiple Countries
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specialist

If the application indicates that the author is a citizen of or domiciled in multiple countries, the
names of the additional countries may be added to the registration record with an annotation,
such as: “Regarding citizenship/domicile: application states Trinidad and the United States.”

617.7(C)

that the author is a stateless person. 17 U.S.C. § 104(b)(1).

617.7(D)

Citizenship and Domicile Unknown

If the applicant states that the author’s citizenship or domicile is “not known” or fails to complete this portion of the application, the application may be accepted if that information is
provided elsewhere in the registration materials or if the registration specialist determines that
the work is otherwise eligible for copyright protection under U.S. copyright law.
Examples:

• An application is submitted on Form PA for a musical work titled “Do You
See What I See?” The application states that the work has been published in
New Zealand, states that Beth McFarlane is the author of the work, and states
that the author’s citizenship and domicile is “not known.” The registration
specialist will register the claim without communicating with the applicant.
Although the applicant failed to specify the author’s nation of citizenship or
domicile, the work is eligible for copyright protection under U.S. law because
it was published in a country that has entered into a copyright treaty with the
United States. 17 U.S.C. § 104(b)(2).
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• An application is submitted on Form VA for an unpublished work titled “I
See You.” The application names Stu Millbrook as the author and claimant,
but no information is given for the author’s domicile and citizenship. The
registration specialist will register the claim without communicating with the
applicant. Although the applicant failed to specify the author’s citizenship or
domicile, the work is eligible for copyright protection under U.S. law because
the work is unpublished. 17 U.S.C. § 104(a).
If there appears to be no basis for establishing eligibility, the specialist will communicate with the
applicant. If the applicant is unable to identify the author’s citizenship and domicile, registration
may be refused if that is the only basis for establishing that the work is eligible for copyright
protection under U.S. law.
Examples:

• The applicant fails to identify the author’s citizenship or domicile, but states
that the work was first published in Afghanistan. The registration specialist
will communicate with the applicant, because a work first published in that
country may be ineligible for copyright protection in the United States.

• The application states that the author’s citizenship and domicile and the
nation of first publication are “not known.” The registration specialist will
communicate with the applicant, because it is unclear whether the work is
eligible for copyright protection in the United States based on the information provided.

618

618.1
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Asserting a Claim to Copyright

To register a work of authorship the applicant must file an application that clearly identifies the
copyrightable authorship that the applicant intends to register, and the applicant must assert a
claim to copyright in that authorship. The information provided in the application defines the
claim that is being registered, rather than the information provided in the deposit copy(ies) or
elsewhere in the registration materials.
When completing an online application, the applicant should identify the copyrightable authorship that the applicant intends to register on the Authors screen in the field marked Author Created. (When completing the Single Application the applicant should provide this information
on the Author screen in the field marked Author Created.) When completing a paper application,
the applicant should provide this information on space 2 of the application under the heading
Nature of Authorship. For guidance on completing this portion of the application, see Section
618.4.
The U.S. Copyright Office registers claims to copyright in works of authorship. As a general
rule, the Office will issue one registration for each work that is submitted for registration. The
registration specialist may examine the individual elements or components of a work to determine if the work as a whole contains a sufficient amount of creative expression to warrant
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registration. However, the Office will not issue separate registrations for the constituent elements
or components of a work of authorship. Likewise, the Office will not issue separate registrations
to each author who contributed copyrightable expression to a work of authorship (except as
contributions to a collective work or derivative works).
As a general rule, the specialist will register a claim to copyright if the claim is clearly supported
by the information provided in the application and the deposit copy(ies), and if the other formal
and legal requirements have been met. If the Author Created field or the Nature of Authorship
space is completed incorrectly, the registration specialist may register the claim with an annotation if the specialist determines that the claim is clear from the registration materials as a whole.
If the claim is unclear, the registration specialist will communicate with the applicant.
The information provided in the Author Created field or the Nature of Authorship space will
appear on the certificate of registration in a space marked Author Created and in the online
public record in the field marked Authorship (regardless of whether the applicant submits an
online application or a paper application).
See Corrections and Amplifications of Copyright Registrations; Applications for Supplementary Registration, 63 Fed. Reg. 59,235, 59,235 (Nov. 3, 1998) (“The Copyright Office follows the
general policy of requiring all authors and copyright claimants to supply information, consistent
with 17 U.S.C. § 409, concerning the authorship being claimed in the application for registration.”).

618.2
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• Previously registered material (including material that has been submitted for registration
but has not been registered yet).

• Material that is in the public domain.
• Copyrightable material that is owned by another party (i.e., an individual or entity other
than the copyright claimant).

If the work contains an appreciable amount of unclaimable material, the applicant must exclude that material from the claim and limit the application to the new copyrightable material
that the author contributed to the work. When completing an online application the applicant
should provide this information on the Limitation of Claim screen; when completing a paper
application, the applicant should provide this information in spaces 5 and/or 6(a) and 6(b) of
the application.
For a discussion of the U.S. Copyright Office’s practices and procedures for limiting a claim to
copyright, see Section 621.
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618.3

The Relationship Between the Author Created / Limitation of Claim Fields
in the Online Application and the Relationship Between Spaces 2, 5, 6(a),
and 6(b) in the Paper Application

As a general rule, a claim to copyright is defined by the information provided in the Author Created field (in the case of an online application) or in the Nature of Authorship space (in the case
of a paper application). Therefore, all of the copyrightable material that the applicant intends
to register should be identified in these fields/spaces.
When an applicant excludes material from the claim and limits the application to the new copyrightable material that the author contributed to the work, the claim to copyright is defined by
the information provided in the New Material Included field of the online application or the
information provided in space 6(b) of the paper application as modified by the material excluded
field/space. Therefore, all of the new copyrightable material that the applicant intends to register
should be described in the New Material Included field or in space 6(b), as applicable.

618.4

Completing the Application: Author Created / Nature of Authorship

This Section provides guidance on completing the Author Created field in the online application
and the Nature of Authorship space in the paper application. For guidance on completing an
application to register a derivative work, a compilation, or a collective work, see Sections 618.5,
618.6, and 618.7. For guidance on completing an application to register specific types of literary
works, works of the performing arts, and visual art works, see Chapters 700, 800, and 900.

618.4(A)
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Author Created field that accurately describe the authorship that is owned by the copyright

claimant. (When completing a Single Application the applicant should provide this information
on the Author screen in the Author Created field.)
The options for each type of work are listed below:
Literary Works

• Text
• Computer program
• Photograph(s)
• Artwork
Works of the Visual Arts

• Photograph
• 2-Dimensional artwork
• Jewelry design
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• Sculpture
• Architectural Work
• Technical Drawing
• Map
Works of the Performing Arts

• Music
• Lyrics
• Text
• Musical Arrangement
Sound Recordings

• Sound Recording
Motion Pictures and Audiovisual Works

• Entire motion picture
• Production
• Cinematography
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• Contribution(s) to a Collective Work (e.g., an article)
For a definition and discussion of these terms, see Section 618.4(C). For representative examples
that demonstrate how to complete the Author Created field, see Section 618.4(D).
As a general rule, the U.S. Copyright Office will accept any of these terms or any combination of
these terms, provided that they accurately describe the copyrightable authorship being claimed.
If the information provided in the Author Created field is contradicted by the information
provided elsewhere in the registration materials, the registration specialist will communicate
with the applicant.
The applicant should check the boxes that describe the authorship created by the author(s)
named in the application that is owned by the individual(s) or entity(ies) who are named in the
application as the copyright claimant(s). The applicant should not assert a claim in material
created by authors who are not named in the application, material that is not owned by the
copyright claimant, material that will not be submitted for registration, or material that does
not appear in the work. Likewise, the applicant should not assert a claim in any material that is
uncopyrightable or de minimis. For information concerning claims in uncopyrightable or de
minimis material, see Sections 618.8(C) and 618.8(D).
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Example:

• An application is submitted for a multimedia work that contains artwork,
photographs, and a map. The copyright claimant owns the copyright in the
artwork, but does not own copyright in the other material that appears in
the work. In the Author Created field the applicant should check the box for
“2-D artwork,” but should not check the boxes for “photograph(s)” or “map.”
Instead, the applicant should exclude that material from the claim using the
procedure described in Section 621.8.
The applicant should check the boxes that identify the specific type of authorship that the applicant intends to register. For example, if the applicant intends to register a screenplay or a computer program, the applicant should check the boxes marked “script/screenplay” or “computer
program,” rather than the boxes marked “editing” or “text.” Likewise, if the applicant intends to
register an atlas or a necklace, the applicant should check the boxes marked “map” or “jewelry
design,” rather than the boxes marked “sculpture” or “2-D artwork.”
If the terms provided in the checkboxes do not fully describe the copyrightable authorship that
the applicant intends to register, the applicant should provide a more specific description in the
“Other” field.
Examples:

• The applicant intends to register the introduction to a travel guide. The ap-
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plicant may assert a claim to copyright in this authorship by checking the box
marked “text” in the Author Created field or by stating “text of introduction”
in the Author Created / Other field.

• The applicant intends to register a fabric design. The applicant may assert a
claim to copyright in this authorship by checking the box marked “2-D artwork” in the Author Created field or by stating “fabric design” in the Author
Created / Other field.

• The applicant intends to register the artwork that appears on the surface of
a handbag. The applicant may assert a claim to copyright in this authorship
by checking the box marked “2-D artwork” in the Author Created field or
by stating “artwork applied to handbag” in the Author Created / Other field.

• The applicant intends to register some of the photographs that appear in a
coffee table book. The applicant may assert a claim to copyright in this authorship by checking the box marked “photograph(s)” in the Author Created
field or by stating “some photographs” in the Author Created / Other field.

• The applicant intends to register a comedy sketch. The applicant may assert
a claim to copyright in this authorship by checking the box marked “script/
screenplay” or by stating “comedy sketch” in the Author Created / Other field.

Chapter 600

| 92

REVISED 09/29/2017

(401 of 1356)
Case: 17-35587, 03/15/2019, ID: 11228746, DktEntry: 88-2, Page 355 of 1306
C O M P E N D I U M : Examination Practices

• The applicant intends to register a ballet. The applicant may assert a claim to
copyright in this authorship by stating “choreographic work” in the Author
Created / Other field.
Currently, the total amount of text that may be provided in the Author Created / Other field is
limited to 100 characters. If more space is required, the applicant should provide the additional
information in the Note to Copyright Office field.

618.4(B)

Paper Applications: Nature of Authorship Space

When completing a paper application, the applicant should identify the authorship that is
owned by the copyright claimant that the applicant intends to register. The applicant should
not assert a claim in material that is not owned by the copyright claimant, material that was not
created by the author(s) named in the application, material that will not be submitted for registration, or material that does not appear in the work. Likewise, the applicant should not assert a
claim in any material that is uncopyrightable or de minimis. For information concerning claims
in uncopyrightable or de minimis material, see Sections 618.8(C) and 618.8(D).
When completing a paper application using Form VA, the applicant should check one or more of
the boxes in space 2 that accurately describe the authorship that the applicant intends to register.
When completing a paper application using Forms TX, PA, SR, or SE, the applicant should provide a brief statement that accurately describes the authorship that will be submitted for registration. This statement should be provided in space 2 of the application under the heading Nature
of Authorship. If the applicant needs more space to provide a complete and accurate description
of the claim, the applicant should complete and submit as many continuation sheets as necessary.

Inc.
,
p
u
ro
19
0
G
2
w
,
o
1
. Zill March 1
v
.
c
T, In ived on
H
V
The U.S. Copyright
may
rchaccept any of the terms listed below or any combination of
d in Office
a
e
t
i
7
c
8
those terms that 5
5not redundant or duplicative (e.g., “text” and “computer program” when
3 are
7
support
for
each
term
is nonexistent), provided that they accurately describe the copyrightable
1
No. being claimed. In some cases, the Office may accept variant forms of these terms. If
authorship
the statement provided in the Nature of Authorship space is contradicted by the information
provided in the deposit copy(ies) or elsewhere in the registration materials, the registration
specialist will communicate with the applicant.

For a definition and discussion of the following terms, see Section 618.4(C). For representative examples that demonstrate how to complete the Nature of Authorship space, see Section
618.4(D).
Literary Works / Form TX

• Text
• Photograph(s)
• Artwork
• Computer program
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Works of the Visual Arts / Form VA. When completing a paper application using Form VA,
the applicant should check one or more of the boxes in space 2 that accurately describe
the authorship that the applicant intends to register. The options include:

• 2-dimensional artwork
• Photograph(s)
• 3-dimensional sculpture
• Architectural work
• Jewelry design
• Map
• Technical drawing
• Reproduction of work of art
• Text
Works of the Performing Arts / Form PA

• Music
• Lyrics
• Text
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• Sound recording

Motion Pictures or Audiovisual Works / Form PA

• Entire motion picture
• Production
• Cinematography
• Direction
• Script
• Screenplay
• Audiovisual material
Single Serial Issue (i.e., a single issue of a serial publication) / Form SE

• Compilation
• Contribution(s) to a collective work
• Text
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• Photograph(s)
• Artwork
618.4(C)

Recommended Terminology for Asserting a Claim to Copyright

This Section provides a definition and discussion of the various terms that may be used to assert
a claim to copyright in the Author Created field or the Nature of Authorship space.

• Architectural work. This term may be used to describe a work consisting of the design of a

building, including the overall form as well as the arrangement and composition of spaces
and elements in the design. By contrast, the blueprints or architectural plans for an architectural work should be described as a technical drawing. A technical drawing can be used to
support either (i) an architectural work, or (ii) pictorial or graphic authorship in a technical
drawing (i.e., the design or plans themselves as distinct from the architectural work). For a
discussion of the specific practices and procedures for registering technical drawings and
architectural works, see Chapter 900, Sections 922 and 923.

• 2-D artwork, 2-dimensional artwork. This term may be used to describe the authorship in a

pictorial or graphic work. For example, it may be used to describe two-dimensional artwork
appearing in paintings, drawings, collages, stencils, patterns, posters, calendars, games, commercial prints, labels, logos, packaging, and greeting cards. It may be used to describe unanimated drawings and graphics that appear on a website or computer screen. (If the drawings
or graphics are animated, the applicant should use the term audiovisual work to describe the
work.) The term 2-D artwork may be used to describe two-dimensional drawings or artwork
that create the illusion of three-dimensions through the use of shading and perspective. The
term 2-D artwork also may be used to describe two-dimensional artwork that has been applied to a useful article, such as designs reproduced on wallpaper, carpeting, floor tile, wrapping paper, clothing, textiles, lace, and other fabrics, or two-dimensional artwork that has
been applied to a useful article, such as a chair, car, plate, or vase, provided that the artwork
is separable from the useful article. For a discussion of the practices and procedures for registering specific types of pictorial and graphic works, see Chapter 900, Sections 908 through
922. For a discussion of the practices and procedures for registering separable artwork that
has been incorporated into a useful article, see Chapter 900, Section 924.
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• Artwork. This term may be used to describe the authorship in a pictorial or graphic work.
Specifically, the term may be used to describe two-dimensional artwork, including illustrative
matter, such as drawings or other pictorial representations. Likewise, this term may be used
to describe a chart, table, or graph, provided that the work contains a sufficient amount of
pictorial or graphic authorship.

• Cinematography. This term may be used to describe the authorship in a motion picture or

other audiovisual work. Specifically, it may be used to describe the creative contribution to
a joint work or a work made for hire of the individual or entity who composes the shots for
a motion picture or other audiovisual work, operates the camera during filming or videotaping, and/or supervises any of the foregoing activities. For a discussion of the specific practices
and procedures for registering motion pictures and other audiovisual works, see Chapter 800,
Sections 807 and 808.

• Compilation / Compilation of _________. For a discussion of these terms and the specific
practices and procedures for registering a compilation, see Section 618.6.
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• Computer program. This term may be used to describe source code, object code, or other

statements or instructions that are used in a computer to bring about a certain result, including both executable code and nonexecuting comments that may be included within the
program. For a discussion of the specific practices and procedures for registering a computer
program, see Chapter 700, Section 721.

• Collective work. For a discussion of this term and the procedures for registering a collective
work, see Sections 618.7 and 618.7(A).

• Contribution(s) to a collective work. For a discussion of this term and the procedures for registering a contribution to a collective work, see Section 618.7(B).

• Direction. This term may be used to describe the authorship in a motion picture or audiovi-

sual work. It may also be used to describe the authorship in a dramatic work that is a joint
work, a work made for hire, or a derivative work. Specifically, the term direction may be used
to describe the creative contribution of the individual or entity that supervises and directs
the entire cast and crew for a motion picture, an audiovisual work, or a dramatic work, including all technical and artistic aspects of the work. For a discussion of the specific practices
and procedures for registering, dramatic works, audiovisual works, and motion pictures see
Chapter 800, Sections 804, 807, and 808.

• Editing. The term editing may be used to describe the authorship in a motion picture or
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other audiovisual work. Specifically, it may be used to describe the creative contribution to a
joint work, a work made for hire, or a derivative work of the individual or entity who selects
the takes and shots from a motion picture or other audiovisual work, and splices them into
sequences to achieve continuity and a desired dramatic, comedic, and/or thematic effect. For
a discussion of the specific practices and procedures for registering motion pictures and other
audiovisual works, see Chapter 800, Section 807 and 808.

editing in photography, see Chapter 900, Section 909.3.

• Entire motion picture. This term may be used to describe the direction, production, editing,

music, script, and cinematography in a motion picture. For a discussion of the specific practices and procedures for registering motion pictures, see Chapter 800, Section 808.

• Jewelry design. This term may be used to describe two-dimensional or three-dimensional

designs that have been applied to rings, pendants, earrings, necklaces, and the like. For a discussion of the specific practices and procedures for registering jewelry designs, see Chapter
900, Section 908.

• Lyrics. This term may be used to describe the words in a song or other musical composition.

For a discussion of the specific practices and procedures for registering lyrics, see Chapter
800, Section 802.9. If the lyrics are registered after being combined with music, the work
must be registered as a work of joint authorship naming the joint authors and their respective contributions.

• Map. This term may be used to describe a cartographic representation of a geographic area,

including atlases, marine charts, relief maps, and globes. For a discussion of the specific practices and procedures for registering maps, see Chapter 900, Section 918.
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• Music. This term may be used to describe the melody, rhythm, and/or harmony of a musical

composition. For a discussion of the specific practices and procedures for registering music,
see Chapter 800, Section 802. If the music is registered after being combined with lyrics, the
work must be registered as a work of joint authorship naming the joint authors and their
respective contributions.

• Musical arrangement. This term may be used to describe new or revised harmony that has

been added to a preexisting melody or song. In such cases, the work must be registered as a
derivative work.

• Musical composition. This term may be used to describe the melody, rhythm, and/or harmony
of a musical composition.

• Photograph(s). This term may be used to describe photographic images, photographic illustrations, photographic prints, and photographic slides. It also may be used to describe holograms. For a discussion of the specific practices and procedures for registering photographs,
see Chapter 900, Section 909.

• Production. This term may be used to describe the authorship in a motion picture or other
audiovisual work. A motion picture generally embodies the contributions of many persons
whose efforts are brought together to make a cinematographic work of authorship. The term
production may be used to describe the contribution of an individual or entity that plays a
direct, creative role in planning, organizing, and controlling the various stages of the creation
of a motion picture. For a discussion of the specific practices and procedures for registering
motion pictures and other audiovisual works, see Chapter 800, Sections 807 and 808.
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• Script / screenplay. These terms may be used to describe the authorship in a work of the

performing arts. Specifically, they may be used to describe a written text that is used in the
production or performance of a work that is presented on stage, screen, television, radio, the
internet, or any other performance medium. As a general rule, these terms should not be used
to describe a brief synopsis of a play, script, or screenplay or a treatment for a motion picture
(i.e., a written description of a motion picture that is typically created before the creation of
the shooting script). Instead, the term “synopsis” or “treatment” should be used to describe
these types of works.

• Sculpture, 3-dimensional sculpture. These terms may be used to describe the authorship in a

work of fine art. Likewise, they may be used to describe the authorship in toys, dolls, scale
models, and other three-dimensional sculptural works. They also may be used to describe
three-dimensional artwork that has been incorporated into a useful article, provided that the
sculpture can be separated from the useful article. For a discussion of the specific practices
and procedures for registering a separable sculpture that has been incorporated into a useful
article, see Chapter 900, Section 924.

• Sound recording. This term may be used to describe a series of sounds that have been recorded
in a particular medium, such as a recording of musical sounds that have been captured in a
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compact disc or mp3 file. Specifically, the term sound recording may be used to describe the
creative contribution of an individual who performed the sounds that are fixed in a particular recording. If more than one performance is fixed in the sound recording, the claim must
be for joint authorship or a work made for hire. Likewise, the term sound recording may be
used to describe the creative contribution of the producer or sound engineer who recorded
the sounds. A sound recording is separate and distinct from any work that may be embodied
in the recording. For example, a song that is captured in a sound recording is a separate work
from the recording of that song and a book that is captured in an audiobook is a separate
work from the recording of that book. For a discussion of the specific practices and procedures for registering a sound recording, see Chapter 800, Section 803.

• Technical drawing. This term may be used to describe diagrams illustrating scientific or technical information in linear form, such as architectural blueprints or mechanical drawings. For
a discussion of the specific practices and procedures for registering technical drawings, see
Chapter 900, Section 922.

• Text. This term may be used to describe books, periodicals, manuscripts, stories, poetry, or

other nondramatic literary works. It may be used to describe textual material that accompanies a pictorial, graphic, or sculptural work, such as comic strips, greeting cards, maps,
commercial prints or labels, or the rules for a game. It also may be used to describe a play, a
script, a screenplay, or a treatment for a motion picture, an audiovisual work, or other works
of the performing arts.

618.4(D)
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Online application for a novella.
•N
Author Created: text.

• Online application for a travel book containing photographs and written descriptions of
tourist attractions.
Author Created: text, photograph(s).

• Online application for a slide presentation containing text and photographs.
Author Created: text, photograph(s).
Author Created/Other: Audiovisual material.

• Online application for a graphic novel.
Author Created: 2-D artwork.
Author Created/Other: Text.

• Online application for etched and raised design on the surface of a pocket knife.

Author Created/Other: Etched and sculptural authorship applied to pocket knife.

• Online application for a blueprint that depicts the specifications for a new product.
Author Created: Technical drawing.
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• Online application for the design of a house.
Author Created: Architectural work.

• Online application for a sound recording released on a CD containing liner notes, drawings,
and photographs.
Author Created: sound recording.
Author Created/Other: text of liner notes, artwork, photographs (and possibly compilation
of sound recordings).

• Online application for a musical.
Author Created: music, lyrics.
Author Created/Other: script.

• Online application for a multimedia kit containing text, illustrations, multiple sound recordings, and a video presentation.
Author Created: sound recording.
Author Created/Other: text, artwork, audiovisual material.

• Paper application for a treatment for a documentary.
Nature of Authorship: treatment.

• Paper application for an educational workbook containing lessons,
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618.5

A derivative work “is a work based upon one or more preexisting works, such as a translation,
musical arrangement, dramatization, fictionalization, motion picture version, sound recording,
art reproduction, abridgement, condensation, or any other form in which a work may be recast,
transformed, or adapted.” 17 U.S.C. § 101.
To register a claim to copyright in a derivative work the applicant should identify the new material that the author contributed to the work, as well as “any preexisting work or works that it
is based on or incorporates.” 17 U.S.C. § 409(9). By definition, a derivative work contains two
types of authorship:

• The authorship in the preexisting work(s) that have been recast, transformed, or adapted
within the derivative work; and

• The new authorship involved in recasting, transforming, or adapting the preexisting work(s).
When completing an online application, the applicant should identify the new authorship that
the applicant intends to register on the Authors screen. Specifically, the applicant should check
one or more of the boxes that appear under the heading Author Created that accurately describe the new copyrightable material that will be submitted for registration. If none of these
terms fully describe the new material that the applicant intends to register, the applicant should
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provide a more specific description in the field marked Other. For guidance on completing this
portion of the application, see Section 618.4(A).
When completing a paper application, the applicant should provide this information in space
2 under the heading Nature of Authorship. For guidance on completing this portion of the application, see Section 618.4(B).
Derivative works often contain previously published material, previously registered material,
public domain material, or material owned by a third party, because by definition, they are
based upon one or more preexisting works. 17 U.S.C. § 101 (definition of “derivative work”). If a
derivative work contains an appreciable amount of unclaimable material, the applicant should
limit the claim to the new copyrightable material that the author contributed to the work using
the procedure described in Section 621.8.
For representative examples that demonstrate how to complete the Author Created field and the
Nature of Authorship space in an application to register a derivative work, see Section 621.8(E).

618.6

Compilations

A compilation “is a work formed by the collection and assembling of preexisting materials or of
data that are selected, coordinated, or arranged in such a way that the resulting work as a whole
constitutes an original work of authorship.” 17 U.S.C. § 101.
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cover each type of authorship if that authorship is sufficiently
1
No but it does not cover any preexisting material or data that appears within the compilacreative,
tion unless that material (i) is copyrightable, (ii) is owned by the copyright claimant, and (iii)
is specifically claimed in the application. Likewise, it does not cover any preexisting material or
data that has been previously published or previously registered, or any material that is in the
public domain. 17 U.S.C. § 103(b).
To register a claim to copyright in a compilation the applicant should identify the new material
that the author contributed to the work and should specify the preexisting material or data that
was selected, coordinated, and/or arranged (e.g., “selection and arrangement of data” or “compilation of sound recordings”). 17 U.S.C. § 409(9).
When completing an online application, the applicant should provide this information on the
Authors screen in the field marked Other. Specifically, the applicant should provide a brief statement that (i) identifies the preexisting material or data that appears in the compilation and (ii)
specifies whether the author selected, coordinated, and/or arranged that material or data.
Currently, the total amount of text that may be provided in the Author Created / Other field is
limited to 100 characters. If more space is required, the applicant should provide the additional
information in the Note to Copyright Office field.
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When completing a paper application, the applicant should provide a brief statement in space 2
under the heading Nature of Authorship that identifies the authorship that the applicant intends
to register.
As a general rule, if the applicant states “compilation of __________” and specifies the preexisting material or data that appears in the work, the registration specialist may register the claim,
provided that the selection, coordination, and/or arrangement authorship that the applicant
intends to register is clearly evident from the deposit copy(ies).
Examples:

• Online application for a literary work containing a selection of thirty-five poems by William Butler Yeats written between 1896 and 1916 and coordinated
based on theme, symbolism, and meter.
Author Created/Other: Compilation of poems by W.B. Yeats.

• Online application for a sound recording containing a selection of fifty big
band recordings produced in Chicago and coordinated based on performing
group, featured artist, instruments, and recording medium.
Author Created/Other: Compilation of big band sound recordings.

• Online application for a literary work containing a,selection
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copy(ies),
tistics from the 1995-2000 major league baseball seasons, coordination of
statistics by team, player, and position, and arrangement of statistics in charts,
tables, and graphs.

examination of the claim. In such cases, the specialist may ask the applicant to provide a more
specific authorship statement, such as:

• Selection of [specify the preexisting material or data that has been selected and specify the
criteria used to select the material or data].

• Coordination of [specify the preexisting material or data that has been coordinated and
specify the criteria used to classify, categorize, organize, or group the material data].

• Arrangement of [specify the preexisting material or data that has been arranged and specify
the manner in which the material or data has been arranged].

As discussed above, a claim to copyright in a compilation may cover the preexisting material or
data that appears in that work, provided it (i) is copyrightable, (ii) is owned by the copyright
claimant, (iii) is specifically claimed in the application, and (iv) has not been previously published or previously registered. In no case may the claimant register material that is in the public
domain. 17 U.S.C. §103(b).
If the claimant owns the copyright in the preexisting material or data and if the applicant intends to register that material with an online application, the applicant should check one or more
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of the boxes that appear under the heading Author Created that accurately describe the preexisting material or data that will be submitted for registration. If none of these terms describe
the material that the applicant intends to register, the applicant may provide a more specific
description in the field marked Other or in the Note to Copyright Office field if additional space
is required. In the case of a paper application the applicant should provide this information on
the Nature of Authorship space. For guidance on completing this portion of the application, see
Sections 618.4(A) and 618.4(B).
When an applicant registers a compilation together with the material contained therein, the
registration covers the material that is copyrightable, as well as the selection, coordination, and/
or arrangement of the material that appears in the compilation (regardless of whether that material is copyrightable or not).
Examples:

• An online application is submitted for a CD containing fifteen sound effects. In
the Author Created field the applicant asserts a claim in the individual recordings by checking the box marked “sound recording.” In the Author Created /
Other field the applicant asserts a claim in the compilation by stating “compilation of sound effects.” The registration specialist may register the claim.

• An online application is submitted for a CD-ROM containing a dozen clip art
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No. the compilation by stating “compilation of data.” In the Note to Copyright

designs. A statement on the deposit copy reads “all designs created by Clipper
Ships, LLC,” and all of the designs contain copyrightable artwork. In the Author Created / Other field the applicant asserts a claim in the compilation by
stating “compilation of clip art designs.” The applicant asserts a claim in the
individual designs by checking the box marked “2-D artwork” in the Author
Created field. The registration specialist may register the claim.

Office field the applicant explains that the compilation contains a “selection
of product names, product numbers, sales volume, and other information
arranged in tabular form.” The applicant attempts to register the individual
product names and numbers by checking the box marked “text” in the Author
Created field. The registration specialist will communicate with the applicant.
The claim in the selection and arrangement of data is acceptable, but the
claim in text is not, because product names and individual numbers are not
copyrightable.

• A paper application is submitted for an article that describes a method for
preparing tax returns. Three of the terms in the article are printed in bold
typeface. The applicant asserts a claim in “text and compilation of highlighted
terms” in the Nature of Authorship space. The registration specialist will communicate with the applicant. The claim to copyright in the text of the article
is acceptable, but the selection and arrangement of the highlighted terms is
insufficient to support a claim in compilation.
Compilations often contain unclaimable material, such as a selection of data that has been
previously registered, a coordination of data that has been previously published, or an arrangement of data that is owned by a third party. If a compilation contains an appreciable amount
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of unclaimable material, the applicant should exclude that material from the claim using the
procedure described in Section 621.8.

618.7

Collective Works

A collective work “is a work, such as a periodical issue, anthology, or encyclopedia, in which a
number of contributions, constituting separate and independent works in themselves, are assembled into a collective whole.” 17 U.S.C. § 101.
To register a claim in a collective work and/or a contribution to a collective work, the applicant
should identify the authorship that the applicant intends to register. By definition, a collective
work contains two types of authorship:

• The compilation authorship in the collective work, which typically involves selecting, coordinating, and/or arranging a number of separate and independent works and assembling them
into a collective whole; and

• The authorship in the separate and independent works included within the collective work,
such as an article that appears in a periodical issue, a poem that appears in an anthology, or
a sound recording that appears on an album.
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twelve stories by different authors. Alfred Pennington compiled
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No. the stories that appear in this anthology. Alfred obtained the right to use each

An applicant may register a collective work together with the separate and independent works
contained therein (i) if the copyright in the contributions and the collective work are owned by
the same claimant, and (ii) if the component works have not been previously published, previously registered, and are not in the public domain.

story in the anthology, but he did not acquire the copyright in any of these
contributions. Alfred may register the anthology as a collective work, but he
is not entitled to register the copyright in any of the stories. Elizabeth may
register the copyright in her story as a contribution to a collective work, but
cannot register the copyright in the anthology as a whole.
Collective works often contain unclaimable material, such as contributions that are not owned
by the copyright claimant or contributions that were previously registered or previously published. If a collective work contains an appreciable amount of unclaimable material, the applicant
should exclude that material from the claim using the procedure described in Section 621.8.

618.7(A)

Asserting a Claim to Copyright in a Collective Work

If the applicant intends to register the compilation authorship involved in creating the collective
work as a whole, the applicant should describe that authorship on the Authors screen in the field
marked Author Created/Other. Currently, the total amount of text that may be provided in the
Author Created/Other field is limited to 100 characters. If more space is required, the applicant
should provide the additional information in the Note to Copyright Office field.
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When completing a paper application, the applicant should provide a brief statement in space
2 under the heading marked Nature of Authorship that describes the compilation authorship
that the applicant intends to register.
As a general rule, if the applicant states “collective work” the registration specialist may register
the claim. The specialist may register the claim if the applicant states “compilation,” provided
that the selection, coordination, and/or arrangement authorship that the applicant intends to
register is clearly evident from the deposit copy(ies). The specialist also may register the claim
if the applicant states “compilation of __________” and specifies the type of contributions that
appear within the collective work.
Example:

• Online application for a journal containing dozens of articles, photographs,
and illustrations.
Author Created/Other: Compilation of articles, photographs, and illustrations.
If the selection, coordination, and/or arrangement authorship is not clear from the deposit
copy(ies), the registration specialist may communicate with the applicant. In such cases, the specialist may ask the applicant to provide a more specific authorship statement using the guidelines
set forth in Section 618.6.
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For representative examples that demonstrate how to complete the Author Created field and the
Nature of Authorship space in an application to register a collective work, see Section 618.7(D).

618.7(B)

618.7(B)(1)

If the applicant intends to register a contribution to a collective work, but does not intend to
register the collective work as a whole, the applicant should provide the title of the contribution
in the Title of Work Being Registered field. The applicant should provide the title of the collective work in which the contribution appears in the Title of Larger Work field. For guidance
on completing these fields on the Titles screen, see Sections 610.2 and 610.4(B). The applicant
should assert a claim in that contribution by checking one or more of the boxes in the Author
Created field that accurately describes that contribution. For guidance on completing this field,
see Section 618.4(A).
To register a contribution to a collective work with a paper application, the applicant should
identify the authorship that the applicant intends to register in space 2 under the heading Nature
of Authorship.
For representative examples that demonstrate how to complete the Author Created field and
the Nature of Authorship space in an application to register a contribution to a collective work,
see Section 618.7(D).
NOTE: If the claimant owns the copyright in the individual contribution(s) that appear within a

collective work, but does not own the copyright in the collective work as a whole, the applicant

Chapter 600

| 104

REVISED 09/29/2017

(413 of 1356)
Case: 17-35587, 03/15/2019, ID: 11228746, DktEntry: 88-2, Page 367 of 1306
C O M P E N D I U M : Examination Practices

generally must submit a separate application for each contribution. In some cases, it may be possible to register multiple contributions using the group option for contributions to periodicals
or the group option for published photographs. For information concerning these options, see
Chapter 1100, Sections 1115 and 1116.

618.7(B)(2)

Registering a Collective Work and a Contribution to a Collective Work

If the claimant owns the copyright in the collective work as a whole, and owns the copyright in
one or more of the contributions that appear within that work, the applicant may register those
contributions together with the collective work – but only if those contributions have not been
previously published or previously registered. In no case may the claimant register a contribution that is in the public domain.
If the author of the collective work created the contributions that appear within the collective
work, the applicant may register the contributions together with the collective work by providing the following information in the online application:

• The applicant should provide the title of the collective work as the “Title of work being registered.” For guidance on completing this portion of the Titles screen, see Section 610.2.

• The applicant should assert a claim in the collective work as a whole using the procedure
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information in the Contents Title field. For guidance on completing this portion of the Titles
screen, see Section 610.4. Alternatively, the applicant may identify the contributions that were
created by the author of the collective work by providing the titles of those works in the New
Material Included field and by disclaiming “all other contributions” in the Material Excluded
field. Alternatively, the applicant may identify the contributions that are not owned by the
claimant (if any) by providing the titles of those works in the Material Excluded field and by
stating “all other contributions” in the New Material Included field. For guidance on completing this portion of the application, see Section 621.8(D).
If the claimant owns the copyright in the collective work and the individual contributions – but
is not the author of those contributions – the applicant may register the contributions together
with the collective work by providing the following information in the online application:

• The applicant should provide the title of the collective work as the “Title of work being registered.” For guidance on completing the Titles screen, see Section 610.2.

• The applicant should assert a claim in the collective work as a whole using the procedure
described in Section 618.7(A).
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• On the Authors screen the applicant may provide the name of the individual or entity that

created the contribution in the field marked Individual Author or Organization, although
this is optional. For guidance on completing this portion of the application, see Section 613.9.

• On the Claimants screen the applicant should provide an appropriate transfer statement

in the Transfer field that explains how the claimant obtained the copyright in the contribution, such as “by written agreement with each contributor,” “by written agreement(s) with
individual contributors not named on the application/certificate,” or the like. For additional
guidance on providing a transfer statement, see Section 620.9.

• The applicant may provide the titles of the contributions that have been transferred to the

copyright claimant, although this is optional. Specifically, the applicant may provide this
information on the Authors screen in the field marked Author Created/Other. Currently, the
total amount of text that may be provided in the Author Created/Other field is limited to 100
characters. If more space is required, the applicant may provide additional information in the
Note to Copyright Office field. Alternatively, the applicant may identify the contributions that
are not owned by the copyright claimant by disclaiming those titles in the Material Excluded
field, and by stating “all other contributions” in the New Material Included field. For guidance on completing this portion of the application, see Section 621.8(D).

If the work contains contributions created by other authors, the applicant should repeat the
process set forth in the bullets immediately above for each contribution that the applicant intends to register.
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Asserting a Claim to Copyright in a Serial Publication

This Section discusses the procedure for asserting a claim to copyright in a single issue of a serial
publication. A serial publication is a work that is published or intended to be published at regular or stated intervals on an indefinite basis where each issue is numbered or dated consecutively,
such as a newspaper, magazine, or other periodical. 37 C.F.R. § 202.3(b)(1)(v).
If the applicant intends to register a single issue of a serial publication, then as discussed in Section 609.2(A), the applicant should select Single Serial Issue from the drop down menu on the
Type of Work screen. (When completing a paper application, the applicant should use Form SE,
as discussed in Section 609.2(B).)
If the applicant intends to register the issue as a whole, the applicant should check the “compilation” box that appears on the Authors screen in the Author Created field. (When completing a
paper application, the applicant should state “compilation” on space 2.)
This term may be used to register the authorship involved in selecting, coordinating, and/or arranging the content that appears within the issue. The registration will cover each type of author-
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ship if it is sufficiently creative. But the registration will not cover the individual contributions
that appear within the issue unless those contributions (i) are copyrightable, and (ii) are owned
by the copyright claimant. Likewise, the registration will not cover any contributions that have
been previously published or previously registered, or any contributions that are in the public
domain. 17 U.S.C. § 103(b).
If the claimant owns the copyright in the issue as a whole, and owns the copyright in one or
more of the contribution(s) that were first published in that issue, the claimant may register
those contributions together with the issue as a whole. To do so, the applicant must check the
boxes marked “Compilation” and “Contribution(s) to a collective work (e.g., an article).” (When
completing a paper application, the applicant should state “compilation and contributions to a
collective work” on space 2.)
For representative examples that demonstrate how to complete the Author Created field and the
Nature of Authorship space in an application to register a single serial issue together with the
contributions that appear within that issue, see Section 618.7(D).
If the applicant checks the box marked “Contribution(s) to a collective work” in the online
application, but fails to check the box marked “Compilation,” the registration specialist will
communicate with the applicant to determine if the claimant owns the copyright in both the
contributions and the issue as a whole. (Similarly, the specialist will communicate if the applicant
asserts a claim in “text,” “artwork,” “photographs,” or “contributions to a collective work” on
Form SE, but fails to assert a claim in the “compilation.”) If the claimant owns the copyright in
the individual contribution(s), but does not own the copyright in the issue as a whole, the specialist generally will instruct the applicant to submit a separate application for each contribution.
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618.7(D)

Examples for Asserting a Claim to Copyright in a Collective Work and / or
a Contribution to a Collective Work

This Section provides representative examples for completing the Author Created field in an
online application for a collective work and/or a contribution to a collective work (including a
single issue of a serial publication).
Examples:

• Claim in collective work. An application is submitted for an anthology titled
Fierce. Pride Publishers intends to register the authorship involved in selecting, coordinating, and arranging the text, photographs, artwork, and other
contributions that appear in this anthology, but does not intend to register
the contributions themselves.
Type of work: Literary work.
Title of work being registered: Fierce.
Name of Author: Pride Publishers.
Work made for hire: Yes.
Author Created/Other: Compilation of text, photographs, and artwork.
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• Claim in collective work and contributions to the collective work. HealthNet,
Inc., created the newest issue of a journal titled Fitness, which contains hundreds of articles. HealthNet’s employees created all of the content that appears
in this journal. The company intends to register the compilation authorship
involved in creating the journal as a whole, as well as the individual articles
contained therein.
Type of work: Single serial issue.
Title of work being registered: Fitness, Vol. 7, No. 77, Spring 2014.
Name of Author: HealthNet, Inc.
Work made for hire: Yes.
Author Created: Compilation, Contribution(s) to a collective work (e.g., an
article).”

• Claim in collective work and contributions to the collective work. American
Wildlife published a coffee table book titled Fauna that contains text, photographs, and maps. American Wildlife LLC selected and arranged all of the
content that appears in the book. Most of the content was created by the
company’s employees. The rest of the content was created by freelancers
who assigned the copyright in their respective contributions to the company.
American Wildlife submits an application to register the coffee table book as
a whole, together with the individual contributions created by its employees
and the freelancers.
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No. Name of Author: American Wildlife LLC

Work made for hire: Yes.
Author Created: Text, photograph(s)
Author Created/Other: Maps, compilation of text, photographs, and maps.
Name of Claimant: American Wildlife LLC.
Content created by freelance writers:
Name of Author (Optional): [Name of freelance writer].
Work made for hire: No.
Author Created/Other (Optional): [Title of the contribution created by the
freelance writer; repeat for contributions created by other freelance writers].
Name of Claimant: American Wildlife LLC.
Transfer statement: “By written agreement with all contributors,” “by written
agreement(s) with individual contributors not named on the application/
certificate,” or the like.

• Claim in a single issue of a serial publication (including both the collective work
and the contributions to the collective work). McCallister & Co. publishes
Driven magazine four times a year. The publisher intends to register the authorship involved in selecting, coordinating, and arranging the content that
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appears in the latest issue. It also intends to register the individual articles,
photographs, and other content created by its employees. The publisher does
not intend to register the content which was created by third parties, such as
the advertisements or content by freelance writers or photographers.
Type of work: Single serial issue.
Title of work being registered: Driven, Vol. 12, Issue 2, Winter 2012.
Name of Author: McCallister & Co.
Work made for hire: Yes.
Author Created: Compilation, Contribution to a collective work (e.g., an
article).

• Claim in a single issue of a serial publication (including both the collective
work and the contributions to the collective work). Horologiste S.A. publishes
a monthly magazine titled Chronometrics. The publisher’s employees create
most of the articles, photographs, and other content that appears within each
issue, as well as the coordination and arrangement of the issue as a whole. The
March 2016 issue contains articles by a several freelance writers who assigned
the copyright in their respective contributions to the publisher. Horologiste
intends to register the compilation authorship involved in creating the March
2016 issue, as well as the individual contributions created by its employees and
the freelance writers.
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No. Author Created: Compilation, Contribution(s) to a Collective Work (e.g. an
article)
Author Created/Other (Optional): Text, photograph(s)
Name of Claimant: Horologiste S.A.
Content created by freelance writers:
Author Created: Contribution(s) to a Collective Work (e.g. an article)
Name of Claimant: Horologiste S.A.
Transfer statement: By written agreement(s) with individual contributors
not named on the application/certificate.

• Claim in a contribution to a collective work. Al Thomas intends to register his
article “A Sneak Peek at the Breitling Navitimer,” which was published on page
16 of the March 2016 issue of Chronometrics magazine. He does not intend to
register the magazine as a whole.
Type of work: Literary work.
Title of work being registered: “A Sneak Peek at the Breitling Navitimer”
Title of larger work: Chronometrics (March 2016, p. 16).
Name of Author: Al Thomas.
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Work made for hire: No.
Author Created: Text.
618.8

Examination Guidelines: Author Created / Nature of Authorship

This Section discusses the U.S. Copyright Office’s practices and procedures for examining the
Author Created field in an online application and the Nature of Authorship space in a paper
application.

618.8(A)

Authorship Unclear

The authorship that the applicant intends to register should be clearly identified in the application and the claim to copyright in that authorship should be clearly stated.
As a general rule, the U.S. Copyright Office will accept any of the terms set forth in Section
618.4(C), any of the terms set forth in Sections 618.6 or 618.7 (in the case of an application to
register a compilation, a collective work, or a contribution to a collective work), or any combination of those terms, unless the information provided in the Author Created field or the Nature
of Authorship space fails to describe the authorship that the applicant intends to register, fails
to describe copyrightable authorship, or is contradicted by information provided elsewhere in
the registration materials.
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1 Online Registration of Claims to Copyright, 72 Fed. Reg. 36,883, 36,887 (July 6,
No.In some cases, the registration specialist may add an annotation to the record to clarify
2007).
the copyrightable material that the author contributed to the work. If the information provided
in the Author Created field or the Nature of Authorship space is unclear and the issue cannot be
addressed with an annotation, the registration specialist will communicate with the applicant.
Examples of unclear terms that should be avoided in the application are discussed in Sections
618.8(A)(1) through 618.8(A)(11) below.

618.8(A)(1)

Design

As a general rule, the terms “2-D artwork” or “sculpture” should be used to describe the copyrightable authorship in a pictorial, graphic, or sculptural work, while the term “computer program” should be used to describe the copyrightable authorship in a computer program.
The term “design” should not be used in the Author Created field or the Nature of Authorship
space, because it suggests that the applicant may be asserting a claim in an idea, procedure,
process, system, method of operation, concept, principle, or discovery.
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Example:

• An application is submitted for a book titled Redesign Your Backyard. The
deposit copies contain text and two-dimensional artwork depicting landscape designs. The application states that the author created “text” and “2-D
artwork.” The registration specialist will register the claim.
If an applicant uses the term “design” in the Author Created field or the Nature of Authorship
space for a pictorial or graphic work, the registration specialist may register the claim, if that
term is clearly being used to describe copyrightable artwork.
Example:

• An application is submitted for a book titled How to Make Stained Glass Windows. The deposit copies contain text and two-dimensional artwork depicting
stained glass windows. The application states that the author created “text and
designs.” The registration specialist may register the claim, because the term
“designs” apparently refers to the two-dimensional artwork embodied in the
stained glass windows (although the term “2-D artwork” would be a more
appropriate authorship statement).
If the applicant appears to be asserting a claim in the ideas, concepts, or methods embodied in
the work or the plan, scheme, layout, or format of the work, the registration specialist may communicate with the applicant. Alternatively, the specialist may add an annotation to the registration record, provided that the work contains a sufficient amount of copyrightable authorship
to warrant registration.
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• An application is submitted for a motion picture. The applicant asserts a
claim in “script, cinematography, set design.” The registration specialist may
register the claim if the backdrops for the set contain copyrightable artwork.
If the set merely consists of furniture and other physical props, the specialist
will ask for permission to remove the term “set design,” because it suggests
that the applicant is asserting a claim in the arrangement or layout of props.

• An application is submitted for a sound recording. The cover of the CD contains a photograph and a list of credits, but no artwork. The applicant asserts
a claim in “sound recording, photography, and CD design.” The registration
specialist will ask for permission to remove the term “CD design,” because it
suggests that the applicant is asserting a claim in the layout or format of the
CD cover.

• An application is submitted for a book containing text, but no illustrations.
The applicant asserts a claim in “text, design.” The term “design” suggests that
the applicant is attempting to register the overall format, layout, or appearance of the pages in the book. The registration specialist may ask the applicant
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for permission to remove the term “design” or may register the claim with an
annotation, such as: “Regarding authorship information: layout and format
not copyrightable. Compendium 313.3(E).”
If the applicant appears to be using the term “design” to assert a claim in a useful article, a typeface, mere variations of typographic ornamentation, or other de minimis or uncopyrightable
material, the specialist will communicate with the applicant. If the work is not separable from
the useful article, or if it does not contain a sufficient amount of copyrightable authorship, the
specialist will refuse registration.
Examples:

• An application is submitted for a bowl with a flower painted on the surface.
The applicant asserts a claim in “pottery design.” The term “design” suggests
that the applicant is asserting a claim in the shape of the bowl, rather than
the image of the flower. The registration specialist will ask the applicant for
permission to remove this term from the application and replace it with an
appropriate authorship statement, such as “2-D artwork.”

• An application is submitted for a book containing text and photographs explaining how to knit hats. The applicant asserts a claim in “knitting designs.”
The term “design” suggests that the applicant is asserting a claim in the hats
themselves, rather than the text and photographs. The registration specialist
will ask the applicant for permission to remove this term from the application and replace it with an appropriate authorship statement, such as “text,
photographs.”
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618.8(A)(2)

Game

As a general rule, “text” should be used to describe the copyrightable authorship in a literary
work, and “2-D artwork” or “sculpture” should be used to describe the copyrightable authorship in a pictorial, graphic, or sculptural work. To describe the copyrightable authorship in a
videogame, the applicant should use the term “audiovisual material” or “computer program”
depending upon what is being registered. For information concerning the practices and procedures for registering videogames, see Chapter 800, Section 807.7(A).
The term “game” should not be used in the Author Created field or the Nature of Authorship
space, because it is not a form of copyrightable authorship. It also suggests that the applicant
may be asserting a claim in the idea for a game or the method or procedures for playing a game.
Example:

• An application is submitted for a card game titled The Cow Jumped Over the
Moon. Victor Fuentes is named as the author of “text” and “artwork.” The deck
of cards contains copyrightable artwork, as well as the instruction for playing
the game. The registration specialist will register the claim.
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If the applicant uses the term “game” to describe an audiovisual work, the registration specialist will ask the applicant to provide a more specific authorship statement, such as “audiovisual
material.”
If the applicant uses the term “game” to describe a literary work and/or a pictorial or graphic
work, the registration specialist may register the claim if the work contains a sufficient amount
of copyrightable authorship to warrant registration. In this situation, the specialist may add an
annotation indicating that the registration does not cover the uncopyrightable elements of the
game.
Examples:

• An application is submitted for a work titled Geometry Puzzle, naming MB &
Company as the author of a “board game.” The deposit copy contains copyrightable artwork. The registration specialist may register the claim with an
annotation, such as: “Regarding authorship information: idea for, and procedure or method of operation used in, game not copyrightable. 17 U.S.C. §
102(b). Registration extends to artwork deposited.”

• An application is submitted for a work titled Word Search, naming Jill and
Michael Thomas as co-authors of a “spelling game and instructional text.”
The deposit copy contains copyrightable text on flash cards. The registration specialist may register the claim with an annotation, such as: “Regarding authorship information: registration does not extend to uncopyrightable
elements or aspects of game (idea for, and procedure or method of operation
used in, game). 17 U.S.C. § 102(b).”
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• An application is submitted for a work naming MindStretch as the author
of “game.” The deposit copy consists of a single Sudoku puzzle. The registration specialist will refuse to register the claim because a single Sudoku puzzle
contains no copyrightable expression.
618.8(A)(3)

Packaging

As a general rule, “text,” “2-D artwork,” and/or “photograph(s)” should be used to describe the
copyrightable authorship that appears on product packaging.
The term “packaging” should not be used in the Author Created field or the Nature of Authorship space, because the packaging for a work — in and of itself — does not constitute copyrightable subject matter.
Example:

• An application is submitted for a CD and asserts a claim in “music, lyrics, text
of liner notes, and photographs.” The CD insert contains publicity photo-
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graphs and a short biography for each member of the band. The registration
specialist will register the claim.
If the applicant uses the term “packaging” alone, the registration specialist will communicate
with the applicant to request a more appropriate authorship statement. If the copyrightable
authorship on the packaging is stated in terms such as “text and artwork on packaging,” the
specialist will register the claim. However, if the work does not contain a sufficient amount of
copyrightable authorship to warrant registration, the specialist will refuse to register the claim.
Examples:

• An application is submitted to register the “packaging” for a toaster. The
packaging contains a photograph and a brief description of the product. The
registration specialist will ask for permission to remove the term “packaging”
and replace it with a more appropriate authorship statement, such as “text,
photograph.”

• An application is submitted for a CD. The claim is stated as “sound recording
and packaging.” The CD insert contains the title of each track and a list of
credits, but no artwork or text. The registration specialist will ask for permission to remove the term “packaging,” because the CD insert does not contain
artwork or text to support a copyright claim.

.
• An application is submitted to register the “packaging”
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a general rule, the applicant should use one or more of the terms set forth in Section 618.4(C)
packaging contains the name of the product and a list of the product’s ingredients, but no artwork or text. The registration specialist will refuse to
register the claim.

618.8(A)(4)

to describe the copyrightable authorship that the applicant intends to register.
A term that merely describes the author or the author’s profession should not be used in the
Author Created field or the Nature of Authorship space.
Example:

• Shane Banks is a professional songwriter. He submits an application for a
ballad. In the Author Created field, he asserts a claim in “music, lyrics.” The
registration specialist will register the claim.
If an applicant uses the term author, writer, songwriter, or the like in an application to register a
literary work or a work of the performing arts, the registration specialist may register the claim
if it is clear that the applicant is asserting a claim in text and/or lyrics. If the deposit copy(ies)
contain another form of authorship, and if it is clear that the author(s) listed in the application
created all of the copyrightable content that appears in the work, the specialist may add an annotation to clarify the content of the deposit.
Examples:

• An online application for a musical work is submitted naming Jody Silverman as the sole author of the work. The Author Created/Other field states
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“writer.” A statement on the deposit copy reads “music and lyrics by Jody Silverman.” Since the copy contains lyrics and an additional authorship element,
the registration specialist may register the claim with an annotation to clarify
the content of the deposit, such as: “Regarding authorship information: copy
states music and lyrics by Jody Silverman.”

• A paper application is submitted on Form TX for an article naming Emily
Gregor as the sole author of the work. The Nature of Authorship space reads
“writer.” The copy only contains text. The specialist may conclude that the
applicant is asserting a claim in the text and register the claim.
618.8(A)(5)

Story, Story Idea, Story Concept, Story Line

As a general rule, the applicant should use one or more of the terms set forth in Section 618.4(C)
to describe the copyrightable authorship that the applicant intends to register.
The applicant should not use the terms “story,” “story idea,” “story concept,” “story line,” or the
like in the Author Created field or the Nature of Authorship space, because these terms do not
clearly describe copyrightable authorship.
Example:

• An application is submitted for a children’s play that,isIbased
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Hansel and Gretel. Harry Wheeler is named as the author of the “script.” The
registration specialist will register the claim.

• An application is submitted for a screenplay naming Johanna Eagen as the

author of “story and dialog.” The registration specialist may register the claim,
because the applicant is clearly asserting a claim in the text of this work (although “script” or “screenplay” would be a more appropriate authorship
statement).
If an applicant asserts a claim in a “story idea,” “story concept,” “storyline,” or the like, and if it
is clear from the information provided in the deposit copy(ies) or elsewhere in the registration
materials that the author contributed copyrightable authorship to the work, the registration
specialist may register the claim. In addition, the specialist may add an annotation to the record
stating that ideas are not copyrightable.
Examples:

• An application is submitted for a play naming James Beck as the author of
“story idea and play” and Bob Bobelli as the author of “play.” The statement
in the application indicates that James and Bob contributed copyrightable
authorship to this work. The registration specialist may register the claim
with an annotation, such as: “Regarding authorship information: ideas not
copyrightable. 17 U.S.C. § 102(b).”
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• An application is submitted to register a proposal for a new television series.
The applicant names Sonny Capaldi as the author of “text and story concept.”
Sonny appears to be the author of all the authorship that appears in this work,
because he is the only author named on the deposit copy. If the proposal
contains a sufficient amount of copyrightable authorship to justify a claim
in “text,” the claim may be registered with an annotation, such as: “Regarding
authorship information: concept not copyrightable. 17 U.S.C. § 102(b). Registration extends to text deposited.”
If the applicant uses the term “story,” “story idea,” “story concept,” “storyline,” or the like in the
Author Created field or the Nature of Authorship space, and if this is the author’s sole contribution to the work, the specialist will communicate with the applicant if the author’s contribution
appears to be uncopyrightable or de minimis.
Examples:

• An application is submitted for a screenplay naming Evelyn Lauder as the
author of “text.” A statement on the deposit copy reads “screenplay by Evelyn
Lauder, story by Charles Bogart.” The statement in the application indicates
that Evelyn contributed copyrightable authorship to this work. The statement on the deposit copy suggests that Charles merely contributed the idea or
concept for the story. Charles’s contribution is uncopyrightable and therefore
should not be claimed in the application. The registration specialist will register the claim without communicating with the applicant.
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618.8(A)(6)

Conceived, Conception

As a general rule, the applicant should use one or more of the terms set forth in Section 618.4(C)
to describe the copyrightable authorship that the applicant intends to register.
The applicant should not use the term “conceived” or “conception” in the Author Created field or
the Nature of Authorship space, because they suggest that the applicant may be asserting a claim
in an idea, procedure, process, system, method of operation, concept, principle, or discovery.
Example:

• An application is submitted for a toy train that was conceived, designed, and
produced by HTM Models. The applicant asserts a claim in “sculpture.” The
registration specialist will register the claim.
If an applicant uses the term “conceived,” “conception,” or the like to describe copyrightable authorship, the registration specialist may register the claim if it is clear that the term is being used
as a synonym for “created” or “creation.” By contrast, the specialist may communicate with the
applicant or may register the claim with an annotation if the applicant appears to be asserting
a claim in uncopyrightable subject matter.
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Examples:

• An application is submitted for a musical work stating that the author “conceived words and music.” The registration specialist may register the claim
without communicating with the applicant, because the word “conceived” is
clearly being used as a synonym for “created” (although “music” and “lyrics”
would be a more appropriate authorship statement).

• An application is submitted for a website. Molly Callaghan is named as the
author of “artwork” and Sally Mavory is named as the author of “conception
and text.” The statements in the application clearly indicate that Molly and
Sally contributed copyrightable text and artwork to this website. The registration specialist may register the claim with an annotation, such as: “Regarding
authorship information: concepts not copyrightable. 17 U.S.C. § 102(b).”

• An application is submitted for a set of blueprints. Sloan Peterson is named
as the author of a “technical drawing” and Cameron Rooney is named as the
author of “conception.” A statement on the deposit copy reads “by Sloan
Peterson.” The registration specialist will communicate with the applicant to
determine if Cameron contributed copyrightable authorship to the work. If
he contributed only ideas, concepts, or the like, the specialist will ask for permission to remove all of Cameron’s information and the term “conception”
from the registration record.

618.8(A)(7)
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or main idea for the work (which is not copyrightable), rather than the text, dialog, or other
copyrightable expression that appears in the work.
Example:

• An application is submitted for a political thriller with a complicated plot. Tori
Taylor is named as the author of the “text.” The specialist will register the claim.
If the applicant uses the term “plot” together with another form of copyrightable authorship in
the Author Created field or Nature of Authorship space, the registration specialist may register
the claim without communicating with the applicant. In this situation, the specialist will add an
annotation to the record stating that ideas are not copyrightable.
Example:

• An application is submitted for a script naming Patrick White as the author
of “plot, text” and Jane Watson as the author of “text.” The deposit copy states
“teleplay by Patrick White and Jane Watson.” The statement in the application
indicates that Patrick and Jane contributed copyrightable text to this work.
The specialist may register the claim with an annotation, such as: “Regarding
authorship information: ideas not copyrightable. 17 U.S.C. § 102(b).”
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If the applicant states that “plot” is the author’s sole contribution to the work, the specialist may
register the claim if it is clear from the deposit copy(ies) that the author contributed copyrightable authorship to the work. In this situation, the specialist will add an annotation stating that
ideas are not copyrightable and describing the copyrightable material that appears in the work.
Examples:

• An application is submitted naming Gregory Putter as the author of a “screenplay” and Jackson Place as the author of the “plot.” A statement on the deposit
copy reads “screenplay by Gregory Putter and Jackson Place.” The specialist
may register the claim without communicating with the applicant, because
the statement on the deposit copy indicates that Gregory and Jackson contributed copyrightable authorship to this work. In addition, the specialist will
add an annotation, such as: “Regarding authorship information: ideas not
copyrightable. 17 U.S.C. § 102(b). Copy states ‘screenplay by Gregory Putter
and Jackson Place.’”

• An application is submitted for a treatment for a motion picture naming
Benjamin Barker as the author of “plot.” The deposit copy states “by Ben
Barker.” Benjamin appears to be the author of all the authorship that appears
in this work, because he is the only author named in the deposit copy. If the
treatment contains a sufficient amount of copyrightable text, the claim may
be registered with an annotation, such as: “Regarding authorship information:
ideas not copyrightable. 17 U.S.C. § 102(b). Registration covers text deposited.”
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Example:
7
1
No•. An application is submitted for a dramatic work naming Rosa Smith as the
author of “drama” and Terry Jones as the author of the “plot.” A statement on
the deposit copy reads “by Rosa Smith.” The registration specialist will communicate with the applicant, because the statements given on the application
and the deposit copy suggest that Terry contributed only ideas to this work. If
that is the case, the specialist will ask for permission to remove all of Terry’s
information and the term “plot” from the registration record.
618.8(A)(8)

Character(s)

Although the copyright law does not protect the name or the general idea for a character, a work
that describes, depicts, or embodies a particular character may be registered if it contains a sufficient amount of copyrightable authorship. As a general rule, the applicant should use one
or more of the terms set forth in Section 618.4(C) to describe a work that describes, depicts, or
embodies a particular character.
The applicant should not use the term “character(s)” in the Author Created field or the Nature of
Authorship space, because it suggests that the applicant is asserting a claim in the idea for a character, rather than the text, artwork, or other copyrightable expression that appears in the work.
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Example:

• An application is submitted for a graphic novel depicting a character named
Ultra Man. Kent Clark is named as the author of “text, 2-D artwork.” The
registration specialist will register the claim.
If the applicant asserts a claim in a “character,” and if it is clear that the author contributed
copyrightable two-dimensional artwork, the registration specialist may register the claim with
an annotation. Otherwise, the specialist will communicate with the applicant.
Examples:

• An application is submitted for a comic book depicting a character named the
Arachnid. Parker Peters is named as the author of “2-D artwork, new character: super hero with spider powers.” The registration specialist may register
the claim with an annotation, such as: “Regarding authorship information:
characters as such not registrable. Registration based on deposited authorship
describing, depicting, or embodying such character(s). Compendium 313.4(I).”

• An application is submitted for a screenplay depicting a private detective.
The applicant names Waylon Bruce as the author of “script / screenplay” and
Grace Dickinson as the author of “character.” The registration specialist will
communicate with the applicant to determine whether Grace contributed
copyrightable authorship to this work. If Grace contributed only the name
or idea for the character, the specialist will ask for permission to remove all
of Grace’s information and the term “character” from the registration record.

618.8(A)(9)
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The term “research” should not be used in the Author Created field or the Nature of Authorship
space, because it does not specify copyrightable authorship. It also suggests that the applicant
may be asserting a claim in the facts that appear in the work or the effort involved in collecting that information, rather than the expression that the author used to communicate facts or
information.
Example:

• An application for a research paper on the Civil War is submitted naming
Dr. Len Pittenger as the author of “text.” The paper is based on the author’s
extensive research at the Library of Congress. The registration specialist will
register the claim.
If the applicant asserts a claim in “research” together with another form of copyrightable authorship, such as “text,” the registration specialist may register the claim with an annotation
indicating that “research” is not copyrightable.
If the applicant mentions only “research” in the Author Created field or the Nature of Authorship space, the specialist may register the claim if it is clear from the deposit copy(ies) that the
author contributed copyrightable authorship to the work. In this situation, the specialist will
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add an annotation stating that research is not copyrightable and identifying the copyrightable
material that appears in the work.
Example:

• An application is submitted for a scientific paper. The applicant names Dr.
Anthony Schleicher and Dr. Ron Ayotte as the authors of “research.” A statement on the deposit copy reads “by Drs. Schleicher and Ayotte.” If the work
contains a sufficient amount of copyrightable text, the claim may be registered with an annotation such as: “Regarding authorship information: research itself not copyrightable. Compendium 707.2. Registration extends to
text deposited.”
If the applicant uses the term “research” in the application, and if the applicant appears to be asserting a claim in the facts that appear in the work or the effort involved in collecting those facts,
the specialist (i) may communicate with the applicant, (ii) may add an annotation stating that
that “research” (i.e., the underlying facts, concepts, and ideas) is not copyrightable and identifying the copyrightable material that appears in the work, or (iii) may refuse to register the claim.
Examples:

• An application is submitted for a genealogy containing text and a list of various names and dates. The applicant states that the author “researched old
courthouse records.” It appears that the applicant may be asserting a claim
in facts or the effort involved in locating those facts, rather than the text and
compilation of information that appear in the work. The registration specialist may communicate with the applicant or may register the claim with
an annotation such as: “Regarding authorship information: research itself
not copyrightable. Compendium 707.2. Registration extends to text deposited.”
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is submitted for a website containing old photographs with
355 the
7
text
explaining
significance of each image. The applicant states that Betsy
1
No. Liu “researched photos and wrote explanation” and that Linda Chan “researched photos and provided information.” The registration specialist will
communicate with the applicant. Betsy apparently selected the photographs
and wrote the text, but it is unclear whether Linda contributed any copyrightable authorship. The specialist will ask the applicant for permission to replace
Betsy’s authorship statement with a more appropriate term, such as “text and
compilation of photographs.” If Linda contributed only facts or research, the
specialist will ask for permission to remove all of Linda’s information from
the registration record.
618.8(A)(10)

Unclear Terms for Musical Works and Sound Recordings

As a general rule, the terms “music” and/or “lyrics” should be used to describe the authorship in
a musical work, and the term “sound recording,” should be used to describe the authorship in a
sound recording. The applicant avoid using the following terms in the Author Created field or
the Nature of Authorship space, because they are unclear:

• Song
• Ballad
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• Cancion
• Vocals
• Musical Instruments
• Equalization
• Remastering, reverberation, reprocessing, re-engineering
• Rap, Hip Hop, Beats, Loops
• Transcription, Narration, Spoken Words
• Sound Effects
For a discussion of U.S. Copyright Office’s practices and procedures regarding these terms, see
Chapter 800, Sections 802.9(E), 803.9(D), and 803.9(F)(3).

618.8(A)(11)

Entire Work and Other Unspecific Terms
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As a general rule, the applicant should use one or more of the terms set forth in Section 618.4(C)
in the Author Created field or the Nature of Authorship space.

Example:

• An application is submitted for a textbook containing text, illustrations, photographs, as well as a CD insert containing videos and sound recordings. The
publisher intends to register the entire copyrightable content of this work.
The applicant states that the author created “text, 2-D artwork, photographs,
sound recording, and audiovisual material.” The registration specialist will
register the claim.
If the applicant uses the term “entire work” or other unspecific description that is not listed in
Sections 618.8(A)(1) through 618.8(A)(10), the registration specialist may ask the applicant to
provide a more specific authorship statement. If the extent of the claim is clear from the deposit
copy(ies) or the information provided elsewhere in the registration materials, the specialist
may register the claim. In this situation, the specialist may add an annotation that describes the
copyrightable content of the work or any relevant statements or information that appear in the
deposit copy(ies).
Examples: Entire work

• An application is submitted for a sound recording naming Wrecked Records
as the author of the “entire work.” The registration specialist will ask the ap-
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plicant to provide a more specific authorship statement using one or more of
the terms set forth in Section 618.4(C).

• An application is submitted for a website, naming Magnetic Marketing as the
author of the “entire work.” The registration specialist will ask the applicant to
provide a more specific authorship statement using one or more of the terms
set forth in Section 618.4(C) .

• An application is submitted for a computer program that generates typeface
designs, naming Fontography as the author of the “entire work.” The registration specialist will ask the applicant to provide a more specific authorship
statement, such as “computer program.”

• A law firm submits three applications to register a derivative work, a collective work, and a compilation on behalf of its clients. In each case, the application asserts a claim in the “entire work.” The registration specialist will ask the
applicant to provide a more specific authorship statement using one or more
of the terms set forth in Section 618.4(C). In addition, the specialist may ask
the applicant to complete the Limitation of Claim screen.
Examples: Other unspecific authorship statements

• An application is submitted for a literary work, naming St. John Sinclair as
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the author of “entire project.” The deposit copy contains music and
35
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a
statement
on the deposit reads “by Al Ferraro.” The registration specialist
1
No. may register the claim with an annotation, such as: “Regarding authorhship
the author of “everything.” A statement on the deposit copy reads “text and
artwork by St. John Sinclair.” The registration specialist may register the claim
with an annotation, such as: “Regarding authorship information: copy states
‘Text and artwork by St. John Sinclair.’”

information: copy contains music.”

• An application is submitted naming Patricia Feinstein as the author of a
“website.” The deposit copy contains text and two-dimensional artwork, and
Patricia appears to be the sole author of this work. The registration specialist
will ask the applicant to provide a more specific authorship statement, such
as “text, 2-D artwork.”

• An application is submitted for a work titled Neurological Examination Simplified. Jason Mackray is named as the author of “a guide to help neurologists
conduct quick and simple assessments.” A statement on the deposit copy reads
“by Jason Mackray; illustrations by Susan Talbot.” The registration specialist
may communicate with the applicant to determine if Susan’s name should be
added to the application and to request a more specific authorship statement,
such as “text” for Jason and “2-D artwork” for Susan.
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618.8(B)

Percentage of Authorship

The U.S. Copyright Office strongly discourages applicants from using numerical percentages to
describe an author’s contribution to a work, such as “music by Joe Goldie (50%); lyrics by Pepe
Greenwald: (50%).” As discussed in Section 619 a copyright may be registered by or on behalf of
the author of the work or a person or entity that owns all rights under the copyright that initially
belonged to the author. 37 C.F.R. § 202.3(a)(3). Providing percentages in the Author Created field
or the Nature of Authorship space may imply that the work is a joint work or it may raise a question as to whether the person or persons named in the application contributed copyrightable
authorship to the work or whether the claimant owns all of the exclusive rights in the work.
If the applicant provides a percentage in the Author Created field or the Nature of Authorship
space, the registration specialist may register the claim without communicating with the applicant if it is clear that the authors named in the application contributed copyrightable authorship
to the work and if the work appears to be jointly owned. The percentage is considered superfluous in this situation, because it presumably refers to some allocation among the co-authors
or co-owners of the copyright, rather than an allocation of the ownership in the copyright as
a whole.

618.8(C)

Uncopyrightable Material Claimed in the Author Created Field or
the Nature of Authorship Space
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(Copyrightable Authorship: What Can Be Registered).
618.8(C)(1)

Deposit Copy(ies) Containing Copyrightable Authorship and
Uncopyrightable Material

If the deposit copy(ies) contain copyrightable authorship as well as uncopyrightable material,
the registration specialist may register the claim without communicating with the applicant,
provided that the applicant does not claim the uncopyrightable material in the Author Created
field or the Nature of Authorship space.
Example:

• An application is submitted for a work naming Judy Smith as the author of
“2-D artwork.” The deposit copy contains an illustration and a short slogan
to describe the illustration. The registration specialist will register the claim
because the applicant asserted a claim in the copyrightable artwork, but did
not assert a claim in the uncopyrightable short phrase. The specialist may add
an annotation to identify the uncopyrightable material, such as: “Regarding new material included: slogan, typeface, typographic ornamentation not
copyrightable. 37 C.F.R. § 202.1.”
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618.8(C)(2)

Claim in Copyrightable Authorship and Uncopyrightable Material

If the applicant asserts a claim in copyrightable material as well as material that is uncopyrightable under the Copyright Act, Section 202.1 of the regulations, or this Compendium, the
registration specialist may communicate with the applicant. In the alternative, the specialist
may register the claim with an annotation indicating that the registration does not cover the
uncopyrightable material. The annotation is intended to put the applicant, the claimant, the
courts, and the general public on notice concerning the extent of the claim to copyright.
Examples:

• Claim in uncopyrightable material under Section 102(b). An application is
submitted for a scientific paper containing text, graphs, and mathematical
equations. The applicant asserts a claim in “text, illustrations, theory.” If the
work contains a sufficient amount of copyrightable authorship to support a
claim in text and illustrations, the registration specialist may register the claim
with an annotation, such as: “Regarding authorship information: ideas not
copyrightable. 17 U.S.C. § 102(b).”

• Claim in uncopyrightable material under 37 C.F.R. § 202.1. An application is
submitted for a banner advertisement. Brian Metcalf is named as the author
of “artwork, slogan, typeface.” If the work contains a sufficient amount of
pictorial or graphic authorship to support a claim in artwork, the registration specialist may register the claim with an annotation, such as: “Regarding
authorship information: slogan, typeface, typographic ornamentation not
copyrightable. 37 C.F.R. § 202.1.”

618.8(C)(3)
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the deposit copy(ies) contain copyrightable material, and if the applicant asserts a claim in
material that is uncopyrightable, the registration specialist may register the claim with an annotation indicating that the registration does not cover that material. Alternatively, the specialist
may communicate with the applicant, which will delay the examination of the claim.
Examples:

• Claim in uncopyrightable material under Section 102(b). Amanda Reeves submits for registration a DVD depicting a doctor performing surgery with a
voice over commentary. On the application, she describes the nature of authorship as “new process for suturing.” The only credit on the footage reads
“written, filmed and narrated by Dr. Amanda Reeves.” Because the statement
indicates that Amanda was the major author of the motion picture, the registration specialist may ask the applicant for permission to add “written, filmed
and narrated” to the authorship statement and remove the reference to the
suturing process.

• Claim in uncopyrightable material under 37 C.F.R. § 202.1. An application is submitted for an album titled The Hottest Hits from Tabasco & Tamale. The application states that Chuck Tabasco created the “sound recording” and Janet Tamale
created the “name of performing group.” A statement on the deposit copy reads,
“C. Tabasco: production; J. Tamale: vocals,” which indicates that Chuck and Janet
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contributed copyrightable authorship to this work. The registration specialist
may ask the applicant for permission to remove the claim in the name of the
performing group. Alternatively, the specialist may register the claim with an
annotation, such as: “Name of performing group not copyrightable. 37 CFR
202.1. Copy states ‘C. Tabasco: production; J. Tamale: vocals.’”

• Claim in uncopyrightable material under the Compendium. An application is
submitted for a proposal for a home renovation. Candace Cooper is named as
the author of “text” and William Wilkinson as the author of “interior design.”
A statement on the deposit copy reads “text by Candy Cooper; illustrations by
Willy Wilkinson.” The statement on the deposit copy indicates that William
contributed copyrightable authorship to this work. The registration specialist may ask the applicant to revise the term “interior design” or may register
the claim with an annotation, such as: “Regarding authorship information:
interior design not copyrightable. Compendium 923.2. Copy states ‘Text by
Candy Cooper; Illustrations by Willy Wilkinson.’”
618.8(C)(4)

Claim in Uncopyrightable Material: Acceptable Authorship Statement
Used to Describe Uncopyrightable Material

If the applicant uses a term in the Author Created field or the Nature of Authorship space that
normally would be used to describe copyrightable authorship, such as “text” or “artwork,” and
if it appears that the applicant is using that term to describe material that is uncopyrightable
under the Copyright Act, Section 202.1 of the regulations, or this Compendium, the specialist
may communicate with the applicant or may register the claim with an annotation indicating
that the registration does not cover the uncopyrightable material.
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submitted for an album. The applicant asserts a claim in “music and text.” The
only text that appears in the deposit copy is the title of each track and a list of
credits. The registration specialist may register the claim with an annotation,
such as: “Regarding authorship information: liner notes consisting of a listing
of titles and/or credits not copyrightable. 37 C.F.R. § 202.1.”

• Claim in uncopyrightable material under 37 C.F.R. § 202.1. An application is
submitted for a website. The applicant asserts a claim in “2-D artwork and
text.” The deposit copy contains copyrightable artwork, but the only text is
a calendar and a football season schedule. The registration specialist may
register the claim with an annotation, such as: “Regarding authorship information: text is calendar and schedule of sporting events; not copyrightable.
37 C.F.R. § 202.1.”

• Claim in uncopyrightable material under the Compendium. An application
is submitted for an advertising brochure. The applicant asserts a claim in
“2-D artwork, text, map.” The deposit copy contains copyrightable artwork,
text, and a simple outline of the state of Oregon. The registration specialist
may communicate with the applicant to ask for permission to remove the
reference to “map” or may register the claim with an annotation, such as:
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“Regarding authorship information: map is outline map; not copyrightable.
Compendium 918.2.”
618.8(C)(5)

Claim in Uncopyrightable Material: Works Created by Two or More Authors

If two or more authors are named in the application, and if it appears that one or more of the
authors did not contribute copyrightable authorship to the work, the specialist will ask for
permission to remove that author’s name from the registration record.
Examples:

• Claim in uncopyrightable material under Section 102(b). An application is submitted for a screenplay naming Greg Lange as the author of a “teleplay for
reality show” and Jennifer Lange as the author of the “reality show format.” A
statement on the deposit copy states “script by Greg Lange.” The registration
specialist will communicate with the applicant and explain that the format
for a television show is not copyrightable. Therefore, the specialist will ask
for permission to remove all of Jennifer’s information and the reference to
“reality show format” from the registration record.

• Claim in uncopyrightable material under 37 C.F.R. § 202.1. An application for
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a board game is submitted naming Mark Zwisler as the author of “2-D artwork” and Abacus LLC as the author of “text.” The only text that appears in
the work is a scorecard for recording information. The registration specialist
will communicate with the applicant and explain that blank forms are not
copyrightable. Therefore, the specialist will ask for permission to remove all of
the company’s information and the term “text” from the registration record.

in the work are medical x-rays. The registration specialist will communicate
with the applicant and explain that x-rays generally are not copyrightable.
Therefore, the registration specialist will ask for permission to remove all
of the company’s information and the term “photographs” from the registration record.
618.8(C)(6)

Claim in Uncopyrightable Material: Registration Refused

If the applicant asserts a claim in material that is uncopyrightable under the Copyright Act,
Section 202.1, or this Compendium, and if the claim appears to be limited to that material, the
specialist will refuse registration.
Examples:

• Claim in uncopyrightable material under the Copyright Act. An application
names two individuals as the authors of a work described as a “sculpture.” The
deposit copy is a photograph of a chair containing no separable pictorial,
graphic, or sculptural authorship. The registration specialist will refuse registration, because the applicant is asserting a claim to copyright in a useful article.
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• Claim in uncopyrightable material under 37 C.F.R. § 202.1. An application is submitted for a product label. The applicant asserts a claim in “text, 2-D artwork.”
The deposit copy merely contains the name of the product in a stylized typeface
and a list of ingredients. The registration specialist will refuse registration, because the applicant is asserting a claim to copyright in mere words, mere variations of typographic ornamentation, and a mere listing of ingredients.

• Claim in uncopyrightable material under this Compendium. An application is
submitted naming Tamlyn Jackson as the author of a “choreographic work.”
The deposit copy is a DVD depicting various cheerleading routines. The registration specialist will refuse registration, because cheerleading routines do
not qualify as copyrightable choreographic subject matter.
618.8(D)

De Minimis Material Claimed in the Author Created Field or the Nature of
Authorship Space

The material described in the Author Created field or the Nature of Authorship space must be
copyrightable. If the author’s contribution to the work is de minimis, the U.S. Copyright Office
may ask the applicant for permission to remove that claim from the application or may refuse
registration.

618.8(D)(1)
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. 17NoExample:
• An application is submitted for a greeting card naming Salutations LLC as

the author of “2-D artwork.” The deposit copy contains a drawing of a panda
and the phrase “FONZ Helps UNESCO. Won’t You?” Because the applicant
asserted a claim in the copyrightable artwork, but did not assert a claim in
the de minimis text, the registration specialist will register the claim without
communicating with the applicant.
618.8(D)(2)

Claim in Copyrightable Authorship and De Minimis Material

If the applicant asserts a claim in copyrightable authorship as well as de minimis material, the
registration specialist generally will ask the applicant for permission to remove the claim in
the de minimis material. In some cases, the specialist may register the claim with an annotation
identifying the copyrightable material that has been submitted for registration and stating that
the registration does not cover the de minimis material claimed in the application.
Examples:

• An application is submitted for a work containing a poem and several watercolors. The applicant asserts a claim in “text, artwork.” In the Note to Copyright Office field, the applicant explains that the poem was written by Lord
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Byron and that she added the words “she,” “her,” and “woman” to change the
gender of the title character. Because these revisions are de minimis, the registration specialist will ask the applicant for permission to remove the term
“text” and to limit the claim to “artwork.”

• An application is submitted naming Shirley Wonder as the author of “text, 2-D
artwork.” The deposit is a poster containing a drawing of Jackie Robinson, together with the word “Pioneer” and the phrase “Here’s to You, Mr. Robinson.”
Because the text is de minimis, the registration specialist will ask the applicant
for permission to remove the term “text” from the registration record.

• An application is submitted for a musical work naming Susan Harris as the
author of “words and arrangement.” The deposit copy contains only lyrics
and chord symbols. The registration specialist may register the claim with
an annotation, such as: “Regarding authorship information: Standard chord
symbols not registrable. Compendium 802.5(A).”
618.8(D)(3)

Claim in De Minimis Material: Works Created by Two or More Authors

If two or more authors are named in the application, and if it appears that one of the authors
contributed de minimis authorship to the work, the specialist will ask for permission to remove
that author’s information from the registration record.
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other authorship to the work, the specialist will ask for permission to remove
all of Alice’s information and the term “lyrics” from the registration record.

• An application is submitted for a scientific article naming Jason Macro as
the author of “text” and Erin Abrunzo as the author of “artwork.” The work
contains five pages of text with three figures containing de minimis authorship. Because the figures are de minimis, the registration specialist will ask the
applicant for permission to remove all of Erin’s information and the term
“artwork” from the registration record.

• An application is submitted for a work naming Manuel Diego as the author of
“technical drawing” and Marcia Mays as the author of “text.” The text consists
of three short sentences that describe the applicant’s idea for a new invention.
Because the text is de minimis, the registration specialist will ask the applicant
for permission to remove all of Marcia’s information and the term “text” from
the registration record.
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618.8(D)(4)

Claim in De Minimis Material: Registration Refused

If the registration specialist determines that the author’s contribution is de minimis, and if
there appears to be no other basis for asserting a valid claim in the work, the specialist will refuse
registration.
Example:

• An online application is submitted naming Jason Buck as author of “song lyrics.” The lyrics consist of familiar, short, repetitious phrases, such as “Happy
Birthday To You.” The registration specialist will refuse registration.
For a general discussion of de minimis authorship, see Chapter 300, Section 313.4(B).

618.8(E)

Variances Between the Information Provided in the Application and
Elsewhere in the Registration Materials

As a general rule, the information provided in the Author Created field or the Nature of Authorship space should be consistent with the information that appears in the deposit copy(ies) or
elsewhere in the registration materials. In some cases, the registration specialist may give greater
weight to the information that appears in the application, if that information does not raise additional questions concerning the identity of the authors or the ownership of the copyright in
the deposit copy(ies).
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The specialist may communicate with the applicant if there is a substantial variance between
the information provided in the Author Created field or the Nature of Authorship space and
the statements that appear on the deposit copy(ies) or elsewhere in the registration materials.
Examples:

• A paper application is submitted on Form VA for a sketching workbook
naming Mary Hill as the author and claimant of “2-D artwork and some
instructional text.” The copyright notice on the workbook reads “© Professional Design, Inc.” A statement on the deposit copy indicates Mary Hill is an
employee of Professional Design, Inc. The registration specialist may communicate with the applicant, because there appears to be a substantial variance
between the application and the statements given in the deposit copy and the
copyright notice.

• Prendergast Jones submits an application for a book titled Try Another Career.
The application states that Prendergast created the “text” and “photographs,”
but a statement on the deposit copies reads “text by Prendergast Jones, photographs by Aloicious Gadfly.” The registration specialist may communicate
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with the applicant, because there appears to be a substantial variance between
the application and the deposit copies.
618.8(F)

Material Claimed in the Author Created Field or Nature of Authorship Space Not
Found in the Deposit Copy(ies)

As discussed in Sections 618.4(A) and 618.4(B), the applicant should only assert a claim in the
authorship that will be submitted for registration. The applicant should not assert a claim in
material that will not be submitted for registration or material that does not appear in the work.
Example:

• An application is submitted for a videogame titled Ant Farm. The applicant
intends to register the audiovisual material that appears on the CD-ROM, but
does not intend to register the computer program embedded in the disc. In
the Author Created field the applicant asserts a claim in “audiovisual material.”
The applicant does not assert a claim in the computer program and does not
submit any of the source code for that program. The registration specialist
will register the claim.
If the applicant asserts a claim in material that does not appear in the deposit copy(ies), the
registration specialist will communicate with the applicant.
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author of “text” and “illustrations,” but the copy only contains text. The registration specialist will communicate with the applicant to request permission
to limit the claim to text and to remove the reference to illustrations.
If the deposit copy appears to be incomplete, the specialist will communicate with the applicant.
Examples:

• An application is submitted for a work titled The Annunaki. In the Author
Created field the applicant asserts a claim in the “entire motion picture.” The
deposit copy consists of a written description, such as a screenplay or synopsis.
The registration specialist will communicate with the applicant to determine
whether the applicant is attempting to register the description alone or if the
claim extends to a motion picture, and if the latter, whether a complete copy
of the work has been submitted.

• An application is submitted for a twenty-page catalog. In the Author Created
field the applicant asserts a claim to copyright in the “text, 2-dimensional
artwork.” The deposit copy contains text, but no artwork. The pages on the
copy are numbered, but page numbers twelve and thirteen have not been
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submitted. The registration specialist will communicate with the applicant
to determine if a complete copy of the work has been submitted.

• An application is submitted for a computer program. In the Nature of Authorship space the applicant asserts a claim to copyright in “computer program and screen displays.” The deposit copy contains C++ source code, but
no screen displays. The registration specialist will communicate with the applicant and explain that registration for this computer program covers any
copyrightable screen displays generated by the program. Because the applicant expressly asserted a claim in screen displays, the specialist will ask the
applicant to submit a copy of the screen displays for examination, or in the
alternative, the specialist will ask for permission to remove “screen displays”
from the application.
618.8(G)

Copyrightable Material in the Deposit Copy(ies) That Has Not Been
Claimed in the Application

As discussed in Sections 618.4(A) and 618.4(B), the applicant should identify all of the copyrightable authorship that the applicant intends to register in the Author Created field or the
Nature of Authorship space.
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of that material is not specified in the deposit copy(ies). In this situation, the specialist will
conclude that the applicant only intends to register the authorship that is specifically claimed
in the application.
If the work was created by a single author, and if there is a specific statement on the deposit
copy(ies) indicating that the author created all of the copyrightable material that appears in
the work, the specialist may communicate with the applicant or may add an annotation to the
registration record if the copy(ies) contain a substantial amount of copyrightable material that
has not been claimed in the application.
Example:

• An application is submitted for a musical work naming Greg Gardner as the
author of “lyrics.” A statement on the deposit copy reads “music, lyrics, and
performance by Greg Gardner.” The registration specialist may communicate
with the applicant to determine whether the claim is intended to cover a musical work and a sound recording.
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618.8(H)

Nature of Authorship Statement Omitted from a Paper Application

If the applicant fails to complete the Nature of Authorship space in a paper application, the
registration specialist may register the claim if the applicant completed spaces 6(a) and 6(b),
provided that those spaces clearly identify the copyrightable material that the applicant intends
to register and provided that the author named in the application appears to be the author of
that material. In this situation, the claim to copyright is defined by the information provided in
space 6(b) of the application.
In all other cases, the specialist will communicate with the applicant to request an appropriate
authorship statement.
Examples:

• An application is submitted on Form PA for a motion picture. The Nature
of Authorship space is blank. Space 6(a) indicates that “preexisting footage”
has been excluded from the claim, while space 6(b) indicates that the claim
is limited to “additional new footage.” The registration specialist will register
the claim because the applicant clearly intends to register the “new footage”
described in space 6(b).

• An application is submitted on Form VA for a book of photographs. The
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No. posit copy states “written and illustrated by Archie Crab and Shellie Carmack.”
Nature of Authorship space is blank. In space 6(a) the applicant lists the photographs that appear on pages 1, 5, 8, and 9. In space 6(b) the applicant lists
the photographs that appear on pages 2, 3, 4, 6, 7, and 10. The registration
specialist will register the claim because the applicant clearly intends to register the photographs listed in space 6(b).

The registration specialist will communicate with the applicant to request an
appropriate authorship statement, such as “text, 2-D artwork.”
618.8(I)

Nature of This Work

This Section discusses the Nature of This Work space, which appears only in space 1 of Forms
VA and PA. This space does not appear in the online application or other paper applications.
The U.S. Copyright Office added this space to Forms PA and VA, because these applications may
be used to register different categories of works. The Nature of This Work space should be used
to describe the physical nature of the deposit copy(ies) (e.g., cartoon, model, globe, chart, puppet, hologram, etc.). It should not be used to describe the authorship that the applicant intends
to register. See Registration of Claims to Copyright, 65 Fed. Reg. 41,508, 41,508 (July 5, 2000).

619

Name of Claimant

This Section discusses the U.S. Copyright Office’s practices and procedures for identifying the
copyright claimant for a work of authorship.
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619.1

Who Is Eligible to Be a Copyright Claimant?

An application for registration must identify the name and address of the copyright claimant.
17 U.S.C. § 409(1). For purposes of copyright registration, the “claimant” is either the author of
the work that has been submitted for registration, or a person or organization that owns all the
rights under copyright that initially belonged to the author of that work. 37 C.F.R. § 202.3(a)(3).
A person or entity that owns one or more — but less than all — of the exclusive rights in a work
is not eligible to claim ownership of the entire copyright in the records maintained by the U.S.
Copyright Office. The Office will not knowingly allow a party that owns less than all the exclusive rights in a work to register the copyright in his or her own name, because this would create
a misleading and inaccurate public record and it would subvert the purpose of the registration
system. Registration of Claims to Copyright, 43 Fed. Reg. 965, 965 (Jan. 5, 1978).

619.2

The Claimant Must Be an Individual or a Legal Entity

The claimant named in an application must be a human being or a legal entity that is capable
of owning property. As a general rule, the registration specialist will conclude that a legal entity
is capable of owning property if that entity has been named as the copyright claimant, unless
there is evidence to the contrary in the registration materials.

619.3
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law, as of the date that the application is received in the Office. If the copyright is owned jointly
by two or more parties, all of the owners must be listed in the application.

619.4

Claimants Distinguished from the Owner of a Copy or Phonorecord
of the Work

Ownership of the copyright in a work of authorship is distinct from ownership of the material
object in which the work has been fixed. Ownership of a copy or phonorecord does not convey
any rights in the copyright, nor does the transfer of ownership of the copyright convey property
rights in any material object in which the work has been fixed (absent an agreement to that effect). 17 U.S.C. § 202.

619.5

Claimants Distinguished from the Applicant and the Correspondent

As discussed above, the author of the work or a person or entity that owns all of the rights in
the copyright that initially belonged to the author are the only parties entitled to be named as a
copyright claimant. However, an application to register a copyright claim may be filed by other
parties. 37 C.F.R. § 202.3(a)(3), (c)(1).
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The applicant is the party who certifies the application and submits it to the U.S. Copyright
Office. An application to register a copyright may be certified and submitted by any of the following parties:

• The author of the work.
• An owner of all the rights under copyright that initially belonged to the author of the work.
• An owner of one or more — but less than all — of the exclusive rights in the work.
• A duly authorized agent of any of the foregoing parties.
No other parties are entitled to file an application for copyright registration. See 37 C.F.R. §
202.3(c)(1).
When completing an application, the applicant will be asked to provide the name, address, and
other contact information for the person or persons who should be contacted if the registration specialist has questions or concerns regarding the application. This person is known as the
correspondent. In most cases, the correspondent and the applicant are the same person, because
the correspondent typically certifies and submits the application. In all cases, the correspondent
must be one of the following parties:
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619.6

Naming the Author as Claimant

If the author owns all the rights under the copyright as of the date that the application is filed,
the author must be named in the application as the copyright claimant. An application to
register the copyright in the author’s name may be certified and submitted by the author or by
the author’s duly authorized agent. In this situation, the author is considered the claimant and
the author or the author’s agent is considered the applicant (dependent upon who certified and
submitted the application.)

619.7

The Author May Be Named as Claimant Even if the Author Has Transferred
the Copyright to Another Party

The author may always be named as the copyright claimant, even if the author has transferred
the copyright or one or more of the exclusive rights to another party, or even if the author does
not own any of the rights under copyright when the application is filed. This is due to the fact
that the author always retains a legal or equitable interest in the copyright, even if the copyright
has been licensed or assigned to a third party. See generally Registration of Copyright: Definition of Claimant, 77 Fed. Reg. 29,257, 29,258 (May 17, 2012); Applications for Registration of
Claim to Copyright Under Revised Copyright Act, 42 Fed. Reg. 48,944, 48,945 (Sept. 26, 1977).
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If the author transferred rights to another party, an application to register the copyright in the
author’s name may be certified and submitted by any of the following parties:

• The author.
• An owner of all the rights under copyright that initially belonged to the author.
• An owner of one or more — but less than all — of the exclusive rights that initially belonged
to the author.

• A duly authorized agent of any of the foregoing parties.
In this situation, the author is considered the claimant, and the party who certified and submitted the application is considered the applicant.

619.8

Naming a Transferee as Claimant

If a person or organization owns all the rights under copyright that initially belonged to the
author, that party may be named in the application as the copyright claimant. An application
to register the copyright in that party’s name may be certified and submitted by the author, the
transferee, or their respective agents. In this situation, the transferee is considered the claimant,
and the author, the transferee, or their respective agents are considered the applicant (depending
on who certified and submitted the application).

619.9
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A party that owns one or more — but less than all — of the rights that initially belonged to the

author cannot register the copyright in that party’s own name (i.e., naming itself as the claimant). However, that party may certify and submit an application to register the copyright in the
author’s name. In this situation, the author is considered the claimant, and the party that owns
one or more of the exclusive rights is considered the applicant. See Registration of Copyright:
Definition of Claimant, 77 Fed. Reg. at 29,258. Although that party cannot be named as the
copyright claimant, it may identify itself in the public record by recording the transfer or other
document pertaining to copyright that transferred the exclusive rights from the author or the
author’s successor(s) in interest to that party. Id. at n.1.

619.10

A Nonexclusive Licensee Cannot Be a Claimant

A nonexclusive licensee is not entitled to register a copyright in the licensee’s own name, because
by definition, a nonexclusive licensee does not own the entire copyright in the work.
As a general rule, a nonexclusive licensee is not entitled to file a copyright application, because a
nonexclusive licensee is neither the “copyright owner or [an owner] of any exclusive right in the
work.” 17 U.S.C. § 408(a) (specifying the parties who “may obtain registration of the copyright
claim”). A nonexclusive licensee may sign or submit an application to register the copyright only
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if the licensee is a duly authorized agent acting on behalf of the author or a person or entity that
owns all the rights under copyright that initially belonged to the author.

619.11

One Registration Per Work

A registration that has been issued to an author of a work or a person or entity that owns all
the rights that initially belonged to the author secures the statutory benefits of registration to
any other author or any other person or entity that owns one or more of the exclusive rights
in that work. Consequently, the U.S. Copyright Office will not knowingly issue more than one
basic registration for the same work. 37 C.F.R. § 202.3(b)(11); Applications for Registration of
Claim to Copyright under Revised Copyright Act, 42 Fed. Reg. at 48,945. However, there are
three exceptions to this rule:

• If the work was previously registered as an unpublished work, the Office may issue another

registration for the first published edition of that work, even if the published version “is substantially the same as the unpublished version.” 17 U.S.C. § 408(e); 37 C.F.R. § 202.3(b)(11)(i).

• An author may seek a separate registration naming himself or herself as the copyright claimant, even though the Office has already issued another registration that names a different
individual or legal entity as the copyright claimant for that work. This is because an author
is always able to file as a copyright claimant. 37 C.F.R. § 202.3(b)(11)(ii).
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Completing the Application: Name of Claimant
When completing an online application, the applicant should provide the claimant’s name and
address on the Claimants screen. (When completing the Single Application the applicant should
provide this information on the Claimant screen.)
If the claimant is an individual, the applicant should provide the claimant’s first and last name in
the fields that appear under the heading Individual Claimant. If the claimant is a legal entity, the
applicant should provide the entity’s name in the field marked Organization Name. The claimant’s address should be provided in the fields marked Address 1, Address 2, City, State, Postal
Code, Country. If the copyright is co-owned by two or more parties, the applicant should click
“save,” and then repeat this process to add the names of each additional claimant.
When completing a paper application on Forms TX, VA, PA, SR, or SE, the applicant should
provide the claimant’s name and address in space 4 of the application in the space marked Copyright Claimant(s). If the copyright is co-owned by two or more parties, the applicant should
provide the names and addresses of each claimant on space 4. If additional space is needed, the
applicant may provide the name and address of each claimant on a continuation sheet submitted on Form CON.
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Applicants should provide the claimant’s full legal name. Providing a full legal name creates a
clear record concerning the ownership of the copyright, and it limits the potential for confusion
among claimants with similar names.
The applicant may provide the claimant’s home address, business address, or any other address
where the claimant maintains a fixed and permanent residence or place of business. If the applicant prefers not to provide this information (for instance if the claimant does not want a
home address or phone number to appear in the registration record), the applicant may provide
a post office box number where the claimant receives correspondence or an address for a third
party agent who is authorized to receive correspondence on the claimant’s behalf. However, the
registration specialist will communicate with the applicant if the applicant merely provides an
email address or an online address rather than a physical address.
The name and address that the applicant provides on the application will appear on the certificate of registration, which will be made available to the public upon request. Likewise, the
claimant’s name and address will appear in the online public record for the work, which can be
accessed by anyone who performs a search for the work on the U.S. Copyright Office’s website.
Once a certificate of registration has been issued, the Office cannot remove the claimant’s name
from the registration record or replace it with a pseudonym. The author, claimant, or their respective representatives may submit a written request to the Office to substitute the claimant’s
current legal name for the name shown in the online public record (but not the offline public
record). To do so, the requesting party must submit an affidavit together with a court order
granting the legal name change, and must pay the appropriate fee for this service. For more
information on this procedure, see Chapter 1800, Section 1805.

619.13
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Nicknames, First Names, Last Names, and Abbreviated Versions of the Claimant’s
Name

If the applicant provides a nickname or an abbreviated version of the claimant’s full name, the
registration specialist may register the claim provided that the identity of the claimant is clear.
If the claimant’s full name appears in the Name of Author field/space, on the deposit copy(ies),
or elsewhere in the registration materials, the registration specialist may add that information to
the registration record with an annotation, such as: “Regarding copyright claimant: claimant’s
full name added by C.O. from [Name of Author field, deposit copy, Note to Copyright Office,
etc.].” The registration specialist will communicate with the applicant if the application merely
provides the claimant’s given name or surname.
Examples:

• An application names “Ian McCall a.k.a. Scooter McCall” as the author of
music and lyrics. The Name of Claimant field reads “Scooter McCall.” The
registration specialist will register the claim without communicating with
the applicant.
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• An online application names “Mr. T” as the claimant for a sound recording. In
the Note to Copyright Office field the applicant explains that the claimant’s
full name is Terry Thompson Tipley. The registration specialist will add the
claimant’s full name to the registration record and add an annotation, such
as: “Regarding copyright claimant: claimant’s full name added by C.O. from
Note to Copyright Office.”

• A paper application names “Mr. Robin and Ms. McCall” as co-authors and
co-claimants for a bird watching guide. The registration materials do not
contain any information concerning the claimants’ full names. The registration specialist will communicate with the applicant.
619.13(B)

Initials

An application may be accepted if the applicant provides initials in lieu of the claimant’s full
name, provided that the claimant is known to the public by those initials or provided that
the claimant’s full name is clearly given elsewhere in the registration materials. If it is unclear
whether the initials identify the claimant, the registration specialist may communicate with
the applicant. If the claimant’s full name appears elsewhere in the registration materials, the
specialist may add that information to the application with an annotation, such as: “Regarding
copyright claimant: claimant’s full name added by Copyright Office from copy.”
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Examples:

• A paper application names “FIG” as the claimant. The cover letter explains

that the claimant is currently doing business under the name “Fantastic Fruit
Company,” that the claimant is planning to change its name to the “Fruit Is
Good Company,” and that “FIG” will be used as the company’s trade name.
Because it is unclear whether the initials identify the claimant to the public,
the registration specialist will add the full name to the registration record,
and add an annotation, such as: “Regarding copyright claimant: claimant’s
full name added by Copyright Office from cover letter.”
619.13(C)

Identifying the Author of a Pseudonymous Work as the Copyright Claimant

If the applicant intends to register a pseudonymous work, and if the author of that work is
named as the copyright claimant, the applicant generally should provide the author’s legal
name in the Name of Claimant field/space, even if the author is generally known by his or her
pseudonym. The applicant also may provide the author’s legal name together with the author’s
pseudonym in the Name of Claimant field/space, provided that the application clearly indicates
which is the legal name and which is the pseudonym (e.g., “Samuel Clemens, whose pseudonym
is Mark Twain”). Providing the claimant’s full legal name creates a clear record of ownership, and
it may extend or reduce the term of the copyright. See 17 U.S.C. § 302(c).
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If the author does not wish to provide his or her legal name anywhere in the application, the
applicant may provide the author’s pseudonym in the Name of Claimant field/space, provided
that the author checks the Pseudonymous box on the application and provided that the work
meets the statutory definition of a pseudonymous work.
A pseudonym must be a name. The U.S. Copyright Office will not accept a number or symbol
as a pseudonym.
For a detailed discussion of pseudonymous works, see Section 615.2.

619.13(D)

Identifying the Author of an Anonymous Work as the Copyright Claimant

If the author and the copyright claimant are the same individual, the applicant should provide
the author’s legal name in the Name of Claimant field/space, even if the applicant checks the
box indicating that this is an “anonymous” work.
If the author does not wish to provide his or her real name in the application, the applicant may
state “anonymous” in the Name of Author field/space and may provide a pseudonym in the
Name of Claimant field/space.
If the applicant states “anonymous” in the Name of Claimant field/space, the registration specialist will communicate with the applicant unless the applicant provides the name of an actual
person in the Rights and Permissions field.
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N name also appears in the Rights and Permissions field; no transfer statement
has been provided. The application will be accepted, because it appears that
the anonymous author either provided her legal name or her pseudonym in
the Name of Claimant field.

• An online application is submitted for a comedy sketch The Errant Space Museum by Anonymous. The applicant checked the box indicating that this is an
anonymous work and stated “Anonymous” in the Name of Author and Name
of Claimant fields. The Rights and Permissions field is blank. The registration
specialist will communicate with the applicant and will explain that a legal
name or a pseudonym should be provided in the Name of Claimant field.
For a detailed discussion of anonymous works, see Section 615.1.

619.13(E)

Two or More Names Provided in the Name of Claimant Field / Space

If the copyright is owned by two or more co-claimants, the applicant should provide the name
and address for each claimant.
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When completing an online application, the applicant should enter the name of one claimant in
the appropriate fields, click “save,” and then repeat this process for the other claimant(s).
When completing a paper application, the applicant should provide the name of each claimant
on space 4 of the application. If additional space is needed, the applicant may use a continuation
sheet submitted on Form CON. The name of each claimant should be separated from each other
with the word “and” or by listing each name on a separate line.
If the applicant provides more than one name in the Name of Claimant field/space, the registration specialist will communicate with the applicant if the identity or number of the claimants
or co-claimants is unclear.

619.13(E)(1)

Applications Submitted on Behalf of the Copyright Claimant

As a general rule, the registration specialist will communicate with the applicant if the Name of
Claimant field/space states that one party is asserting a copyright claim on behalf of another party.
Example:

• Roberta Timmons submits a paper application on Form VA to register a
sculpture. Roberta is named as the author and the Name of Claimant space
reads “Robinson Cruz, LLC on behalf of Roberta Timmons.” The registration
specialist will communicate with the applicant, because it is unclear whether
Robinson Cruz, LLC is the copyright claimant or a duly authorized agent
who is submitting the copyright claim for Roberta.

619.13(E)(2)
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the copyright is owned by two or more claimants, the applicant should use “and” between the
claimants’ names in a paper application, rather than “or” and rather than “and/or.” The registration specialist will communicate with the applicant if two or more names are provided in the
Name of Claimant space together with the conjunction “or” (e.g., “John Smith or Jane Doe) or
“and/or” (e.g., “John Smith and/or Jane Doe”).
Examples:

• An application is submitted on Form TX for a guide book on farmers’ markets,
naming “Miriam Burchard and The House of Miriam, Inc.” as co-claimants.
The registration specialist will register the claim.

• An application is submitted on Form VA for a comic strip. The application
names Nancy Spring as the author of “2-D artwork” and Mario Van San as
the author of “text.” The Name of Claimant space names “Nancy Spring and/
or Mario Van San” as the claimant(s). The registration specialist will ask the
applicant to identify the party(ies) who own the copyright in this work.
In the alternative, the name of each claimant may be separated by a comma, semicolon, or slash
(e.g., “John Smith, Jane Doe,” “John Smith; Smith Publishing,” “John Doe / Jane Smith”). The
U.S. Copyright Office discourages applicants from using hyphens, dashes, parentheses, or other
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forms of punctuation in space 4 of the paper application (e.g., “John Smith (Smith Publishing),”
“John Smith—Jane Doe”).
As a general rule, the registration specialist may register a claim if each name appears to be
complete, and it is clear that each name refers to a separate individual or legal entity, or if each
name clearly refers to an author who is named in the application or elsewhere in the registration
materials. The registration specialist will communicate with the applicant if it is unclear whether
each name refers to a separate claimant.
Examples:

• A paper application is submitted for a song containing music and lyrics. “John
Dalton; Mary Keating” are named as the co-authors and co-claimants for this
work. The application will be accepted.

• A paper application is submitted for a novel, naming an individual as the
author of the work. The Name of Claimant space reads “Dole Publishing,
Inc./Reynolds Corporation,” and an appropriate transfer statement has been
provided. The application will be accepted, because the co-claimants appear
to be separate legal entities.

• A paper application is submitted for a book on how to apply to law school.
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“Martha Espinosa” is named as the author and “Martha Espinosa (Law School
Solutions)” is named as the claimant. No transfer statement is given. The registration specialist will communicate with the applicant to determine whether
Martha and Law School Solutions are separate legal entities and, if so, whether
the company has the right to be named as a co-claimant.

619.13(E)(3)

If the name of an individual appears above the name of an organization in a paper application
and if there are no other ambiguities in the registration materials, the registration specialist will
conclude that the individual is the copyright claimant and that the name of the organization
is part of the claimant’s address, regardless of whether the address contains the terms “c/o,” “in
care of,” “attention,” or the like.
If the name of an unincorporated organization appears above the name of an individual in a
paper application and if there are no other ambiguities, the specialist will conclude that the organization is the claimant, regardless of whether the organization appears to be a sole proprietorship or whether the individual appears to be doing business under the name of that organization.
Likewise, if the name of an incorporated organization appears above the name of an individual
in a paper application and if there are no other ambiguities, the specialist will conclude that the
organization is the claimant and that the name of the individual is simply part of the claimant’s
mailing address.
Examples:

• A paper application names Joan Donnelly as the author of an architectural
work. The following information appears in the Name of Claimant space:
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Joan Donnelly
Hoosier Designs
456 Enterprise Avenue
Gary, Indiana 46401
The registration specialist will register the claim without communicating
with the applicant, because it appears that Joan is the sole copyright claimant and the name of the company is part of her address.

• A paper application names Nancy Cross as the author of music and lyrics. The
following information appears in the Name of Claimant space:
Cross Music Publishing
c/o Nancy Cross
234 Elm Avenue
Chicago, Illinois 60018
The transfer statement indicates that the claimant obtained the copyright
in this work “by written agreement.” The registration specialist will register
the claim, because it appears that the Cross Music Publishing is the sole
copyright claimant and that the individual’s name is part of the company’s
mailing address.
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The registration specialist will register the claim, because it appears that Alexis
Consulting, Inc. is the sole copyright claimant and that the individual’s name
is part of the company’s mailing address.
619.13(F)

Group of Individuals Provided in the Name of Claimant Field / Space

Applicants should provide the name(s) of the specific individual(s) or organization(s) that own
the copyright in the work, even if the copyright is owned by a group of individuals.
Example:

• An application is submitted for a sound recording, naming George Baker,
Michael Warner, and Nathan Pike as the co-authors and co-claimants for the
work. A statement on the deposit copy reads “Performed by the Busboys. The
Busboys are George Baker, Michael Warner, and Nathan Pike.” The registration specialist will register the claim.
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If the applicant names a group of individuals in the Name of Claimant fields/spaces (e.g., “The
2014 Graduating Class of Summer Glen Elementary School”), the applicant also should provide
the name of each individual in the group.
The registration specialist may register a claim without communicating with the applicant if
the criteria for membership in the group are clearly defined, if the members of that group were
clearly established as of the date that the application, deposit, and filing fee were received, and
if the applicant provides the names of representative individuals in the application. If the membership of the group is vague or ambiguous, or if the applicant fails to provide the names of any
individuals, the registration specialist will communicate with the applicant.
Examples:

• An application is submitted for a sound recording naming Derek Sable, Angelo Armstrong, and Kenneth Rainey as the co-authors of the work. “Between
Extremes” is named as the copyright claimant, but no transfer statement is
provided. The deposit copy reads “performed by Between Extremes.” The registration specialist will communicate with the applicant, because the identity
of the copyright claimant(s) is unclear.

• “The James Martin Family” is named as claimant for a genealogy. The regis-
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tration specialist will communicate with the applicant because “family” is an
ambiguous term and the members of this group are not clearly defined.

619.13(G)

If an individual and an unincorporated business organization are named together in the Name
of Claimant field/space, the application may be accepted if it seems likely that the organization
is merely a trade name or other assumed name for the individual. As a general rule, the registration specialist will conclude that an individual and an unincorporated organization are the same
legal entity if the applicant clearly states that the individual is “trading as,” “doing business as,”
or “also known as” the organization or that the unincorporated organization is “solely owned
by” the individual.
Likewise, the specialist will conclude that an individual and an unincorporated organization are
the same legal entity if there is a clear relationship between the name of the individual and the
name of the organization (e.g., John Smith/Smith Publishing Company).
The specialist will communicate with the applicant if the individual and the organization appear
to be separate legal entities, if the organization appears to be a corporation, or if the relationship
between the individual and the organization is unclear.
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Examples:

• An online application names “Dear John Publishing Company” as the author
of a directory. The claimant is identified as “John Deering d/b/a Dear John
Publishing Company.” The application will be accepted.

• An online application names “Ken Clark” as the author of a photograph. The
applicant names “Ken Clark Studios, solely owned by Ken Clark” as the claimant. The application will be accepted.

• An online application names “Pauline Corelli” as the author of a jewelry design and “Corelli Designs” as the claimant. The registration specialist may
register the claim without communicating with the applicant. The author
and the organization appear to be the same legal entity, because they both
contain the name “Corelli.”

• A paper application names “George Jefferson” as the author of a sound recording and “George Jefferson (Bentley Sound)” as the claimant. No transfer
statement has been provided. The registration specialist will communicate
with the applicant, because it is unclear whether George and Bentley Sound
are the same legal entity.
619.13(H)
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No. of corporate designations and abbreviations that may trigger this inquiry include:
Examples
Individual and Incorporated Organization Provided in the Name of
Claimant Field / Space

• Incorporated (Inc.)
• Corporation (Corp.)
• Limited (Ltd.)
• Professional Corporation (PC)
• Limited Liability Company (LLC)
• Limited Liability Partnership (LLP)
• Public Limited Company (plc)
• Aktiengesellschaft (AG)
• Aktibolag (AB)
• Aktieselskab or Aksjeselskap (A/S)
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• Akciová spolo nos or Akciová spole nost (a.s.)
• Besloten Vennootschap (B.V.)
• Gesellschaft mit beschränkter Haftung (GmbH, GesmbH, or Ges.m.b.H.)
• Société Anonyme, Sociedad Anónima, or Sociedad por Acciones (S.A.)
• Sociedad Anónima de Capital Variable (S.A. de C.V.)
• Sociedad Anónima Bursátil de Capital Variable (S.A.B. de. C.V.)
• Sociedad de Responsabilidad Limitada de Capital Variable (S. de R. L. de C.V.)
Examples:

• An online application is submitted naming Joan Dolan as the author of a book
of poetry for teenagers and naming “Joan Dolan (Dolan Publishing Company,
Inc.)” as the copyright claimant. The transfer statement reads “author is sole
owner of Dolan Publishing.” Because an individual and a corporation are
separate legal entities, the specialist will communicate with the applicant to
determine whether Joan or Dolan Publishing own the copyright in this work.
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“2-D artwork” and naming “Adelaide Drescher d.b.a. Adelaide Dree AG” as the
copyright claimant. No transfer statement is provided. Because an individual
and a corporate organization are separate legal entities, the registration specialist may communicate with the applicant to determine whether Adelaide
or Adelaide Dree AG owns the copyright in this work.

619.13(I)

Typically, a partnership is an unincorporated business that is owned by two or more individuals. A partnership necessarily requires a written agreement stipulating that the partners are coowners of any property held by the partnership, and works created by one of the partners are
often considered the property of the partnership as a whole. Therefore, if an application names
a partnership as the claimant without providing a transfer statement explaining how the partnership obtained ownership of the copyright, the application may be accepted if it is clear that
at least one of the authors is a member of that partnership.
Example:

• An application is submitted for a song that names Jim Chapman, Jake Brody,
and Jessie Adams as co-authors of music and lyrics. The application names
“The Three J’s, a partnership” as the copyright claimant. The registration specialist may register the claim without communicating with the applicant, because it appears that the authors of this work are members of the partnership.
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619.13(J)

Trust or Estate Named as Claimant

The Office will accept an application that names a trust or estate as the copyright claimant if that
entity is a legal or beneficial owner of the copyright.
If an individual and a trust or estate are named together in the Name of Claimant field/space,
the application may be accepted if it seems likely that the individual is a beneficiary or duly
authorized agent of the trust or estate. For example, the registration specialist will accept an
application that identifies an individual with one or more of the following terms:

• Administrator
• Administrator on behalf of _______
• Beneficiary
• Executor
• Fiduciary
• Personal Representative
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1 application is submitted for a screenplay naming “Riggins National Bank,
No.
• Trustee

Trustee” as the sole copyright claimant. Riggins National Bank holds the
copyright in a motion picture screenplay in trust for the investors in a
motion picture venture. The transfer statement indicates that the trustee
obtained the copyright in this work “by contract.” The registration specialist
will register the claim.

• An application is submitted for a sculptural work naming Joan Mason as
the author and stating that the author died in 2006. The application names
“Brian Mason, Administrator” as the copyright claimant, and the transfer
statement indicates that the claimant obtained the copyright “by court order.”
The registration specialist will register the claim.

• An application is submitted for a painting. The application names Jonathan
Edwards as the author of this work and states that the author died in 2008.
”The Estate of Jonathan Edwards” is named as the copyright claimant, but a
transfer statement is not provided. The registration specialist may register the
claim without communicating with the applicant. The claimant appears to
be the owner of the work by inheritance, because there is a clear relationship
between the name of the author and the claimant.
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• An application is submitted for an autobiographical work, naming Roseanne
Smith as the author and stating that the author died in 2010. “The Roseanne
Smith Living Trust” is named as the claimant, and there is no transfer statement. The registration specialist will communicate with the applicant, because it is unclear whether the trust still exists or whether it terminated upon
the author’s death.

• An application is submitted for a musical work naming Michael Stevens as
the author and stating that the author died in 2012. “Hands Across the Oceans
Trust” is named as the claimant, but no transfer statement is provided. The
registration specialist will communicate with the applicant to request an appropriate transfer statement.
619.13(K)

Variances Between the Name Provided in the Name of Claimant
Field / Space and Elsewhere in the Registration Materials

As a general rule, the individual or legal entity that is identified in the application as the copyright claimant should be consistent with the ownership information that appears on the deposit
copy(ies) or elsewhere in the registration materials. Ordinarily, the registration specialist will
give greater weight to the information that appears in the Name of Claimant field/space. If appropriate, the specialist may add an annotation to the registration record to clarify the claimant’s
name or to add information that appears on the deposit copy(ies) or elsewhere in the registration
materials. The specialist will communicate with the applicant if the variance between the name
provided in the Name of Claimant field/space is inconsistent with the ownership statements that
appear on the deposit copy(ies) or elsewhere in the registration materials.
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355 Sullivan
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and
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Romagnoli as the copyright claimant. A statement on
1
No. the deposit copies reads “by Maureen Romagnoli.” The registration specialist
may register the claim because Maureen Sullivan appears to be the author’s
maiden name or married name. The specialist may add an annotation to the
record, such as: “Regarding author information: name appears on deposit
copy as Maureen Romagnoli.”

619.13(L)

Variance Between the Name Provided in the Name of Claimant
Field / Space and the Copyright Notice

As a general rule, the registration specialist will not communicate with the applicant if the
name provided in the Name of Claimant field/space does not match the name provided in a
copyright notice, if any. (A proper copyright notice was required for works published in the
United States before March 1, 1989, but this requirement does not apply to unpublished works,
foreign works, or works published in the United States after that date.) However, the specialist
may communicate, if the variance suggests that the individual or entity named in the application
is not the correct copyright claimant.
Examples:

• An application for an unpublished work names Patrick Mink as the author
and copyright claimant. The copy contains the following copyright notice:
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“© 2003 Market Music Company.” The registration specialist may register the
claim without communicating with the applicant, because the name that appears in the notice could be an alternative name for the copyright claimant,
such as a “doing business as” designation.

• An application for a published work names “Frank Music Company” as the
author and copyright claimant. The deposit copies contain the following
copyright notice: “© 2011 Excelsior Music.” The registration specialist may
register the claim without communicating with the applicant, because the
name that appears in the notice could be an alternative name for the copyright claimant, such as an “also known as” designation.

• An application is submitted for a children’s book. Gloria Nelson is named as
the author of “text;” Frank Moore is named as the author of “illustrations.”
Gloria Nelson is named as the sole copyright claimant. No transfer statement
is provided. The book contains a copyright notice that reads “text © Gloria
Nelson; illustrations © Frank Moore.” Because the claimant name on the application varies from the information provided in the copyright notice, the
registration specialist may communicate with the applicant to determine who
owns the copyright in the illustrations.
619.13(M)
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space. Statements such as “John Smith: wrote words; Jane Doe: wrote music” or “John Smith —
owner of words; Jane Doe — owner of words” may raise a question as to whether the claimant is
an owner or co-owner of the copyright in the entire work or whether the claimant merely owns
the copyright in a specific element of a collective work or derivative work.

619.13(N)

Percentage of Copyright Ownership in the Name of Claimant Field / Space

The U.S. Copyright Office strongly discourages applicants from providing percentages in the
Name of Claimant field/space (e.g., John Smith 50%; Jane Doe — one half share, etc.) because
this may raise a question as to whether the claimant owns the entire copyright in the work.

619.13(O)

Owner of Copyright for a Limited Term

The U.S. Copyright Office will accept an application stating that the claimant owns all the
exclusive rights in the work for a limited term or a limited period of time, if it is clear that the
claimant owned the rights as of the date that the Office received the application, deposit, and
filing fee. If it appears that the claimant did not own all the rights when the claim was received
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or if the claim was filed after the period of ownership expired, the registration specialist will
communicate with the applicant.

619.13(P)

Future and Contingent Interests

An individual or legal entity that owns a future interest in the copyright cannot be named as
a copyright claimant. Likewise, an individual or legal entity who may obtain all of the rights
under the copyright based upon a future contingency cannot be named as a copyright claimant.
In the following examples, the registration specialist would accept an application that names
“John Doe” or “John Doe Company” as the copyright claimant, but would ask for permission to
remove the name of the party with only a future interest from the Name of Claimant field/space.
Examples:

• “John Doe, or upon his death, Mary Doe.”
• “John Doe, and by will, Mary Doe.”
• “John Doe, and after ten years, Sam Doe.”
• “John Doe, or if she survives, Mary Doe.”

.
• “John Doe Company or, should its corporate headquarters
, Inc move to Iowa,
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619.13(Q)

applicant to request the identity of the current owner of the copyright.
If the author is the only party who is eligible to be named as the copyright claimant, and if the
author is deceased or a defunct organization, the U.S. Copyright Office will accept an application
that names the author as the copyright claimant. Likewise, the Office will accept an application
that names a claimant who owns all of the rights that initially belonged to a deceased author,
such as the author’s estate, devisee, or heir. See Group Registration of Contributions to Periodicals, 81 Fed. Reg. 86,634, 86,641-42 (Dec. 1, 2016).

619.13(R)

Identifying the Claimant by Referring to Other Records

The claimant’s name and address should be clearly identified in the Name of Claimant field/
space. If the claimant can be identified only by referring to documents or records that have not
been submitted with the registration materials, the registration specialist will communicate
with the applicant.
Example:

• An application for a real estate map names the claimant as “Owner of Plat B,
Square 464 on page 844 of Record Book 501, Office of the Recorder of Deeds,
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Mexia, Texas.” The registration specialist will ask the applicant to provide the
claimant’s full name and address.
619.13(S)

Name of Claimant Unknown

The registration specialist will communicate with the applicant if the applicant states that the
claimant is “unknown” or otherwise fails to identify the claimant by name, and instead enters
a number, symbol, or descriptive statement in the Name of Claimant field/space, such as “publishing designee” or “copyright control.” If the applicant is unable to identify the individual or
legal entity that owns all of the rights under the copyright, the applicant should provide the
author’s name in the Name of Claimant field/space, because as discussed in Section 619.7, the
author may always be named as the copyright claimant even if the author has transferred the
copyright to another party.

619.13(T)

Name of Claimant Omitted

If the applicant fails to provide the claimant’s name and address in an online application, the
application will not be accepted by the electronic registration system.
If the applicant fails to provide the claimant’s name and/or address in a paper application, the
registration specialist will communicate with the applicant.

620
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transfer statement is not required for works first published before January 1, 1978. For a detailed discussion of such works, see Chapter 2100 (Renewal Registration).

620.1

What Is a Transfer of Copyright Ownership?

The Copyright Act states that a transfer of ownership “is an assignment, mortgage, exclusive
license, or any other conveyance, alienation, or hypothecation of a copyright or of any of the
exclusive rights comprised in a copyright, whether or not it is limited in time or place of effect.”
17 U.S.C. § 101 (definition of “transfer of copyright ownership”). It also states that a nonexclusive
license is not a transfer of ownership. Id.
The copyright in a work initially belongs to the author or authors of that work. 17 U.S.C. §
201(a). Section 201(d) of the Copyright Act explains that “[t]he ownership of a copyright may
be transferred in whole or in part by any means of conveyance or by operation of law, and may
be bequeathed by will or pass as personal property by the applicable laws of intestate succession.” As a general rule, a transfer of copyright ownership must be made in writing, and it must
be signed by the copyright owner conveying the copyright. Section 204(a) of the Copyright Act
states that “a transfer of copyright ownership, other than by operation of law, is not valid unless
an instrument or conveyance, or a note or memorandum of the transfer, is in writing and signed
by the owner of the rights conveyed or such owner’s duly authorized agent.”
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620.2

What Is a Transfer Statement?

A transfer statement is a brief statement in the application that explains “how the claimant
obtained ownership of the copyright.” 17 U.S.C. § 409(5).

620.3

Transfer Statement Distinguished from an Instrument or Conveyance That
Transfers the Copyright from One Party to Another

A transfer statement is distinct from a legal instrument, conveyance, or other document that
transfers the copyright from one party to another. A transfer statement does not convey any
rights in the copyright; it is merely a statement in the application affirming that the claimant
has obtained all of the rights under copyright that initially belonged to the author and specifying
the means by which the claimant obtained those rights.

620.4

When Is a Transfer Statement Required?

Generally, a transfer statement is required if the individual or organization named as claimant
or co-claimant in the Name of Claimant field/space is not an author of the work. There are a
few exceptions to this rule, which are discussed in Sections 620.10(D)(1) through 620.10(D)(2).

620.4(A)
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N named as the author and the sole copyright claimant. The work will be approved for registration; no transfer statement is required.

620.4(B)

The Author and the Copyright Claimant Are Different

If an individual or organization other than the author(s) is named as a claimant or co-claimant,
the applicant should provide a brief statement that explains how that party obtained ownership
of the copyright. Specifically, the applicant should explain how the claimant acquired all of the
rights that initially belonged to the author of that work. 17 U.S.C. § 409(5).
Examples:

• An online application is submitted for a literary work. Akira Yamato is named
as the author; Koi Publishing Inc. is named as the sole copyright claimant. To
explain how Koi Publishing Inc. obtained the copyright in this work, the applicant provides a transfer statement that reads “by written agreement.” The
registration specialist will register the claim.

• An online application is submitted for an audiovisual work. Pradeep Patel
and Faiyaz Ahmed are named as co-authors; Pradeep Patel and Desi Studios
LLC are named as co-claimants, but a transfer statement has not been pro-
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vided. There is no need to provide a transfer statement for Pradeep, because
he is one of the authors of the work. However, the registration specialist will
ask the applicant to provide a transfer statement that explains how Desi Studios LLC obtained ownership of the copyright in this work.

• An online application is submitted for a graphic work. Franz Gruber is named
as the author; Mark Gilbert is named as the sole copyright claimant. The
work made for hire box is blank and no transfer statement has been provided.
Because Gilbert is not the author of this work, the registration specialist will
ask the applicant to provide a transfer statement explaining how he obtained
ownership of the copyright.
For instructions on how to provide a transfer statement in an online application or a paper application, see Section 620.9 below.

620.5

Joint Works

If the work submitted for registration is a joint work, then as discussed in Section 613.5, the
applicant should provide the name of each author who contributed copyrightable authorship
to that work. In addition, the applicant should provide the name of the person who owns or
co-owns the copyright in that work.
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No. ing. The registration specialist may register the claim without communicating
with the applicant.
Likewise, no transfer statement is required if all the joint authors are named as co-authors of the
work, and if one or more – but less than all – of those joint authors are named as the claimant.
Example:

• An online application is submitted for a children’s book that appears to be a
joint work. Lucinda and Vanessa Perez are named as co-authors of this work.
Lucinda is named as the sole copyright claimant, but no transfer statement
has been provided. The registration specialist may register the claim without
communicating with the applicant.
By contrast, if the applicant names a third party as the claimant for a joint work, the applicant
should provide a transfer statement that explains how that party acquired the copyright in that
work. If the claimant obtained the copyright from two or more joint authors using a different
means for each transfer, the applicant should provide an appropriate transfer statement for
each author.
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Example:

• An online application is submitted for a technical drawing, naming Leon
Katz and Wolfgang Fritz as co-authors of this work. Rumpelstiltskin LLC is
named as the copyright claimant. In the Note to Copyright Office field the
applicant explains that Katz assigned the copyright in this work to Rumpelstiltskin LLC through a bill of sale; Fritz assigned the copyright in this work to
Rumpelstiltskin LLC through a trust agreement. The transfer statement reads
“by written agreement.” The registration specialist will register the claim; the
transfer statement adequately explains how the claimant obtained the copyright from each author.
For a general discussion of joint works, see Chapter 500, Section 505.

620.6

Works by Two or More Authors That Do Not Meet the Statutory Definition
of a Joint Work

If the work was created by two or more authors but does not meet the statutory definition of
a joint work, the applicant should provide a brief statement explaining how the claimant obtained ownership of the work that the applicant intends to register.
Example:

c. Laughed; Mick
• Katey Pitt is the author of a murder mystery titled A Little
, InDog
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Anders created the artwork that appears on the dust jacket. Katey and Mick
assigned the copyright in their respective works to Pitfall Mystery Publishing.
The publisher submits an online application naming Katey Pitt as author of
“text,” Mick as author of “artwork,” and Pitfall Mystery Publishing, Inc., as the
copyright claimant. The publisher provides a transfer statement explaining
that it obtained the copyright in the text and artwork “by written agreement.”
The registration specialist will register the claim with an annotation, such
as: “Basis for registration: Unit of publication.”

620.7

Derivative Works and Compilations

If an individual or organization other than the author(s) is named as a claimant or co-claimant
for a derivative work or a compilation, the applicant should provide a transfer statement
explaining how that party obtained ownership of the copyright. In the case of a derivative work,
the applicant should explain how the claimant acquired all of the rights that initially belonged to
the individual or organization that created the new or revised material that appears in the work.
In the case of a compilation, the transfer statement should explain how the claimant acquired all
of the rights that initially belonged to the individual or organization that selected, coordinated,
and/or arranged the preexisting materials or data that appear in the compilation.
Examples:

• An application is submitted for an English translation of a Spanish textbook.
The application names Mary Fisher as the author of the translation and names
Jones Publishing Company as the copyright claimant. The transfer statement
indicates that the publisher obtained the copyright in the translation “by written agreement.” The registration specialist will register the claim.

Chapter 600

| 153

REVISED 09/29/2017

(462 of 1356)
Case: 17-35587, 03/15/2019, ID: 11228746, DktEntry: 88-2, Page 416 of 1306
C O M P E N D I U M : Examination Practices

• An online application is submitted for a musical arrangement naming XYZ
Enterprises, Inc. as the author and Jennifer Sunshine as the copyright claimant. Jennifer states “by written agreement” in the Transfer field to explain how
she obtained the copyright in this work. In the Material Excluded field she
states “music and lyrics were previously published” and in the New Material
Included field she limits the claim to the “musical arrangement.” The registration specialist will register the claim.

• An online application is submitted for a directory. The Association of Herpetologists is named as the copyright claimant, and the Serpentine Society is
named as author of the “compilation of professional information.” A transfer
statement is not provided. The registration specialist will communicate with
the applicant to request an appropriate transfer statement.
620.8

Collective Works

A collective work and the separate and independent works that appear in the collective work
may be registered with the same application, provided that the claimant owns the copyright in
the individual contributions and the copyright in the collective work as a whole. If the claimant is not the author of the contributions or is not the author of the collective work as a whole,
the applicant should provide a transfer statement explaining how the claimant obtained the
copyright in that aspect of the work.
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• An application is submitted for a cookbook titled Backyard Grilling which
contains dozens of articles, recipes, photographs, and illustrations. The Brickyard Press is named as the author and copyright claimant; no transfer statement is provided. The registration specialist will register the claim. There is
no need to provide a transfer statement, because the Brickyard Press appears
to be the author of both the individual contributions and the collective work
as a whole.
620.9

Completing the Application: Transfer Statement

This Section provides guidance on providing a transfer statement in an online application or
a paper application.
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620.9(A)

Minimum Requirements for a Transfer Statement

If the claimant or co-claimant(s) is not the author of the work, the applicant should provide
a brief statement that explains how each claimant obtained ownership of the copyright. (As
discussed above, a transfer statement is not required if the claimant is the author of the work.)
The transfer statement should demonstrate that the copyright was transferred to the claimant
by written agreement, by inheritance, or by operation of law. 17 U.S.C. § 201(d)(1). In addition,
the statement should demonstrate that the claimant obtained all the rights under the copyright
that initially belonged to the author.
When completing an online application the applicant should provide this information on the
Claimants screen by selecting one of the options listed in the drop down menu marked Transfer
Statement.
In the case of a literary work, a work of the visual arts, a work of the performing arts, a sound
recording, or a motion picture/audiovisual work, the options include “By written agreement,”
“By inheritance,” and “Other.” If the claimant obtained the copyright through an assignment,
contract, or other written agreement, the applicant should select “By written agreement.” If the
claimant obtained the copyright through a will, bequest, or other form of inheritance, the applicant should select “By inheritance.”
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When completing an online application for a single serial issue, the options include:

• By written agreement.

If these options do not fully describe the transfer, the applicant may select “Other” from the
drop down menu and provide a more specific transfer statement in the space marked Transfer
Statement Other. Currently, the total amount of text that may be provided in the Transfer Statement Other field is limited to 100 characters.
When completing a paper application, the applicant should provide a transfer statement on
space 4 of the application under the heading Transfer. For examples of acceptable transfer statements, see Section 620.9(B) below.

620.9(B)

Acceptable Transfer Statements

As a general rule, the U.S. Copyright Office will accept any of the transfer statements set forth
in Sections 620.9(B)(1) through 620.9(B)(4) below (regardless of whether the applicant submits
an online application or a paper application), unless that statement is contradicted by other
information in the registration materials. In most cases, the Office will accept variant forms of
these transfer statements.
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620.9(B)(1)

Transfer by Written Agreement

The U.S. Copyright Office will accept a transfer statement that clearly states that the copyright
was transferred to the claimant by a written agreement.
Examples:

• By acquisition, merger, merger agreement, merger transaction, or the like
(provided that both the author and claimant are legal entities).

• By assignment.
• By assignment to the United States government.
• By assurance (a legal term meaning writing under seal).
• By bill of sale.
• By contract.
• By exclusive songwriter’s agreement (provided that the claimant acquired all
of the rights under the copyright, rather than the mere right to reproduce,
distribute, perform, and/or display the work).
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• By publishing agreement, by publishing contract, by agreement with publisher, publishing conveyance of copyright contract, or the like (provided that
the claimant acquired all of the rights under the copyright, rather than the
mere right to publish the work).

• By purchase agreement.
• By royalty agreement (provided that the claimant acquired all of the rights
under the copyright, rather than the mere right to receive royalties from the
use of the work).

• By settlement.
• By transfer of all rights.
• By transfer of all U.S. rights.
• By transfer of title.
• By trust agreement.
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• By written agreement.
• By written assignment.
• By written consent.
• By written contract.
620.9(B)(2)

Transfer by Written Instrument from a Third Party

The U.S. Copyright Office will accept a transfer statement that clearly states that the copyright
was transferred to the claimant by a written transfer that was made by a third party.
Examples:

• By court order.
• By mortgage foreclosure.
• Deed from trustee in bankruptcy.
• From mortgagee after foreclosure.

620.9(B)(3)
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N • By descent.
• By inheritance.
• By intestate succession.
• By will.
• Heir of author.
• Heir under state law.
• Sole distributee of author who died intestate.

620.9(B)(4)

Transfer by Operation of Law

The U.S. Copyright Office will accept a transfer statement that clearly states that the copyright
was transferred to the claimant by operation of law.
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Examples:

• By operation of state community property law.
• Community property state.
• Partnership agreement.
• [Author] is a partner in this partnership.
620.10

Examination Guidelines: Transfer Statement

The transfer statement provided in the application will appear on the certificate of registration
and the online public record. Therefore, the statement should be as accurate and complete as
possible in order to provide a reliable public record.
As a general rule, if the claimant named in the application is not an author or co-author of
the work, the applicant should provide a transfer statement. The registration specialist will
communicate with the applicant if the application fails to provide a transfer statement or if the
transfer statement is unclear or contradicted by other information in the registration materials.

620.10(A)
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Transfer of Copyright Ownership or Other Documents Pertaining to
Copyright Submitted with the Application

The applicant need not and should not submit a copy of any agreement, conveyance, or other
legal instrument that may be referenced in the transfer statement. The U.S. Copyright Office will
not interpret any agreement or other document pertaining to copyright.
If the applicant would like to record a transfer of copyright ownership or any other document
pertaining to copyright, that document should be submitted separately using the procedures for
recording documents with the U.S. Copyright Office. For a detailed discussion of these procedures, see Chapter 2300.
Examples:

• An application to register a motion picture is submitted along with a photocopy of an assignment involving this work. Biscuit Studios is named as the
author, Grey Bullet LLC is named as the claimant, and the transfer statement
indicates that the claimant obtained the copyright “by written agreement.”
The registration specialist will register the claim, but will not record the assignment or return the document to the applicant.

• An online application is submitted for a musical work, naming Jonathan Rich
as the author and Poor Boy Productions LLC as the sole copyright claimant. In addition, the applicant uploads a signed, original copy of a contract
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that purportedly conveys the copyright in the work from the author to the
copyright claimant. The Transfer field states, “see document attached.” The
registration specialist will communicate with the applicant. The specialist will
explain that a contract is not an acceptable substitute for a transfer statement
and will ask for permission to replace the phrase “see document attached”
with an appropriate transfer statement, such as “by written agreement” or
“by written contract.”

• An online application is submitted for a logo, along with a copy of a legal contract. The application names BrandMe LLC as the author of the work and
names Lenny Rodgers as the copyright claimant. There is no transfer statement.
In the Note to Copyright Office field Lenny explains, “I paid for this logo so I
own it. I would like to record the enclosed contract with the Office.” The registration specialist will communicate with the applicant to determine if Lenny
owns the copyright in this logo; if so, the specialist will ask Lenny to provide
an appropriate transfer statement. In addition, the specialist will explain that if
Lenny would like to record the agreement with the Office, the document should
be submitted separately using the procedure for recording documents.
620.10(B)

Chain of Title
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As a general rule, the applicant need not provide a transfer statement for each transfer of ownership between the author and the party that currently owns all of the rights under copyright
that initially belonged to the author. Ordinarily, the registration specialist will accept a transfer
statement that describes the most recent transfer between the claimant named in the application and the previous copyright owner, unless the statement is unclear or contradicted by other
information in the registration materials.

the work was created by a long-deceased author or a recently-deceased well-known author and
there is no indication that the claimant is related to that author.
Examples:

• Willie Park submits an application to register an oil painting that he found in
his attic. Willie names his great-grandfather as the author of the work and he
states that the author died in 1965. House of Oil Artwork, LLC is named as
the copyright claimant and the transfer statement reads “by assignment.” The
registration specialist will ask the applicant to provide a statement describing
the chain of title from the author to the copyright claimant.

• Michele Roth submits an application to register an unpublished song written by Bob Marley in 1964. Michele names herself as the copyright claimant
“by written agreement.” There is no apparent link between the applicant and
Bob Marley, and the applicant has not identified the party who transferred
the copyright to Michele. The registration specialist will ask the applicant
to provide a statement describing the chain of title from the author to the
copyright claimant.
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620.10(C)

Unacceptable Transfer Statements

The U.S. Copyright Office will not accept a transfer statement indicating that the claimant obtained the copyright through an oral agreement; a statement indicating that the claimant does
not own all of the rights under copyright that initially belonged to the author; a statement that
merely describes the relationship between the author and claimant; or a statement that merely
references the material object in which the work has been fixed. Each of these topics is discussed
in Sections 620.10(C)(1) through 620.10(C)(4) below.

620.10(C)(1)

Transfer by Oral Agreement

As discussed above, the copyright in a work created and/or first published on or after January 1,
1978 cannot be transferred by an oral agreement, unless the agreement has been memorialized in
a written note or memorandum signed by the copyright owner or the owner’s duly authorized
agent. 17 U.S.C. § 204(a).
If the transfer statement states or suggests that the copyright was transferred to the claimant by
oral agreement, the registration specialist will communicate with the applicant to determine
whether the agreement was confirmed in a written document signed by the copyright owner. If
so, the specialist will ask the applicant for permission to amend the transfer statement to read
“by written agreement.”
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17in-3Section 619.1, the author of the work or a person or entity that owns all of the
.
o
N under copyright are the only parties entitled to be named as a copyright claimant. If the
rights

If the oral agreement has not been confirmed in writing, the specialist will ask the applicant for
permission to name the author of the work as the sole copyright claimant.

620.10(C)(2)

transfer statement states or suggests that the copyright claimant is a party that owns some —
but less than all — of the exclusive rights, a nonexclusive licensee, or any other party that does
not own all the rights under copyright, the registration specialist will communicate with the
applicant.
The following are examples of statements that may indicate that the claimant does not own all
of the rights in the copyright:
Examples:

• Agreement to prepare derivative work.
• By consent.
• By consignment.
• By designation.
• By grant of contractual right to claim legal title in an application for copyright
registration.
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• By lease.
• By license.
• By permission.
• By purchase of option.
• By release.
• By request.
• By right of first refusal.
• Dedicated to.
• Adaptation rights.
• Broadcast rights.
• Display rights.
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• Distribution rights.

• Serial rights.
• By transfer of all rights, except the exclusive right of performance (or the like).
• By transfer of all United States rights in videogame, except right to create
hand held version of the work.

• By transfer of all rights in the United Kingdom (or the like).
• By transfer of worldwide rights, except for copyright in the United States of
America.
620.10(C)(3)

Transfer Statements That Merely Describe the Relationship between
the Author and the Copyright Claimant

As a general rule, the U.S. Copyright Office will not accept a transfer statement that merely
describes the relationship between the author and the claimant without specifying how the
claimant obtained ownership of the copyright.
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Examples:

• Claimant is the author’s father, mother, son, or daughter, or any other member of the author’s family (even if the author is a minor).

• Claimant is the mother, father, daughter, son, widow, or widower of a deceased author, or any other member of the deceased author’s family (although
the Office will accept a transfer statement indicating that the claimant is the
author’s “heir,” acquired the copyright “by will,” or similar statements indicating that the claimant obtained the copyright “by inheritance”).

• Claimant is the author’s spouse (although the Office will accept a transfer
statement indicating that the spouse acquired the copyright “by operation of
state community property law”).

• Author is president of claimant corporation.
• Author owns 100% of the claimant corporation’s stock.
• Claimant is the author’s agent.
• Claimant is the author’s publisher.
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620.10(C)(4)

possession of a copy or phonorecord does not convey any rights in the copyright, nor does the
transfer of ownership of the copyright convey property rights in any material object in which
the work has been fixed (absent an agreement to that effect). 17 U.S.C. § 202.
Examples:

• I bought this painting.
• Mary Monks sent me this video.
• I found this diary in the attic.
• I discovered these papers in a warehouse.
• I bought this sculpture at an auction.
• The author sent me these love letters when we were in high school.
• The author asked me to keep these pictures for him.
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620.10(D)

No Transfer Statement Given

As a general rule, if the name provided in the Name of Author field/space differs from the name
provided in the Name of Claimant field/space, the registration specialist will communicate with
the applicant if the applicant fails to provide a transfer statement. There are a few exceptions to
this rule, which are discussed in Sections 620.10(D)(1) through 620.10(D)(2) below.

620.10(D)(1)

Copyright Transferred by Inheritance or by Operation of Law

As a general rule, an application may be accepted without a transfer statement if it is clear that
the copyright was transferred to the copyright claimant by inheritance or by operation of law.

620.10(D)(1)(a)

Inheritance

The registration specialist may accept an application without a transfer statement if the author
is deceased and it is clear that the claimant is the author’s heir.
Example:

• An application is submitted for a pictorial work. The applicant states that the
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author is deceased and names the claimant as “Joanne Chan (heiress).” The
registration specialist may register the claim, even if the applicant fails to
provide a transfer statement.

620.10(D)(1)(b)

Partnerships

The U.S. Copyright Office may accept an application if it is clear that the copyright was transferred to an unincorporated partnership by operation of law, even if the applicant does not provide a transfer statement. Typically, a partnership is an unincorporated business that is owned
by two or more individuals. A partnership necessarily requires a written agreement stipulating
that the partners are co-owners of any property held by the partnership, and works created by
one of the partners are often considered the property of the partnership as a whole. Therefore,
if the applicant names an unincorporated partnership as the claimant, and it is clear that one
or more of the authors is a member of the partnership, the application may be accepted even if
the applicant fails to provide a transfer statement.
Examples:

• Jerry Bennett submits an online application for a children’s book. Jerry is
named as the author of the text and Richard Bennett is named as the author
of the artwork. The claimant is named as “Jerry & Richard Bennett, a partnership.” The registration specialist may register the claim, even though no
transfer statement has been provided.
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• Mary Joseph and Josephine Mansfield are named as co-authors of a musical work. The claimant is identified as “Two for the Road, a Partnership.” A
statement on the phonorecord reads “Mary and Josephine Are Two for the
Road.” The registration specialist may register the claim, even if a transfer
statement is not provided. The statement that appears on the phonorecord
may be added to the registration record with an annotation, such as: “Regarding copyright claimant: statement on the deposit copy reads ‘Mary and
Josephine Are Two for the Road.’”
620.10(D)(1)(c)

Community Property States

The registration specialist may accept an application without a transfer statement if the author
and the author’s spouse are named as co-claimants, and it is clear that the claimants reside in
one of the following community property states: Arizona, California, Idaho, Louisiana, Nevada,
New Mexico, Texas, Washington, or Wisconsin. In this situation, the specialist will conclude that
the spouse obtained his or her interest in the copyright as community property.
Example:

• Phil Mackey is named as author of a sound recording; Phil and his spouse
are named as co-claimants. The application indicates that the claimants reside
in Carson City, Nevada. The specialist will register the claim, even if the applicant fails to provide a transfer statement.
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620.10(D)(2)

Same Person Is Named as Author and Claimant

As a general rule, if the author and the claimant are the same person, the registration specialist may accept an application without a transfer statement even if the names provided in the
fields/spaces for the Name of Author and the Name of Claimant are different. For examples that
illustrate this practice, see Sections 620.10(D)(2)(a) through 620.10(D)(2)(b) below.

620.10(D)(2)(a)

Anonymous and Pseudonymous Works

If the names provided in the fields/spaces for the Name of Author and the Name of Claimant are
different, and if the applicant does not provide a transfer statement, the registration specialist may register the claim if the claimant is an individual and if the applicant checked the box
indicating that the work is anonymous or pseudonymous. In this situation, the specialist will
conclude that the applicant provided the author’s real name in the Name of Claimant field/space
and concealed the author’s identity in the Name of Author field/space by stating “anonymous”
or by providing the author’s pseudonym.
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Example:

• An application is submitted naming Baby Hog as the author of a pictorial
work, and naming John Hodges as the copyright claimant. The Pseudonymous box has been checked, but a transfer statement has not been provided.
The specialist may register the claim without communicating with the applicant because it appears that the author and the claimant may be the same
individual.
For a detailed discussion of anonymous and pseudonymous works, see Sections 615.1 and 615.2.

620.10(D)(2)(b)

Individual Named as Author and Unincorporated Organization
Named as Claimant

If an individual is named as the author and an unincorporated organization is named as the
claimant, the application may be accepted without a transfer statement if it is clear that the
individual and the organization are the same legal entity or that the organization is merely a
trade name or other assumed name for the individual.
As a general rule, the registration specialist may conclude that an individual and an unincorporated organization are the same legal entity if the applicant clearly states that the individual is
“trading as,” “doing business as,” or “also known as” the organization or that the unincorporated
organization is “solely owned by” the individual. Likewise, the specialist may register a claim
without a transfer statement if there is a clear relationship between the name of the individual
and the name of the unincorporated organization.
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Examples:
17-3
.
o
N • An application is submitted naming William Smith and Edward Brown as
the co-authors of a cookbook. The claimant is named as Smith-Brown Company. A transfer statement has not been provided. The registration specialist
may register the claim because the company appears to be an unincorporated
business, and because there is a clear relationship between the name of the
company and the names of the authors.

• An application is submitted for a fabric design. Margaret O’Connor is named
as the author and Sassy Lass Haute Couture is named as the copyright claimant. A transfer statement has not been provided. The registration specialist
will communicate with the applicant, because the relationship between the
author and the claimant is unclear. In a telephone conversation, Margaret
confirms that she does business under the name Sassy Lass Haute Couture.
The specialist will add this information to the registration record and will
register the claim.

• An application for a multimedia work is submitted naming Lark Bradshaw
as the author and Lark Bradshaw (Bradshaw Desktop Publishing, Inc.) as the
claimant. The transfer statement reads, “Author is sole owner of Bradshaw
Desktop.” Because Bradshaw Desktop Publishing Inc. is a corporation, the
registration specialist will communicate with the applicant to determine
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whether the claimant is Lark or the corporation. If the corporation is the
copyright claimant, the specialist will ask the applicant to provide an appropriate transfer statement.
620.11

Extraneous Information Provided in the Transfer Statement Field / Space

As a general rule, if the author and the claimant appear to be the same person or organization
the registration specialist will ignore any extraneous information that may be provided in the
Transfer field/space, unless it explains or contradicts information that has been provided elsewhere in the registration materials.
Examples:

• An online application is submitted for a motion picture naming “Hari Prasad
(Pvt.), Ltd., employer of Vijay Prasad” as the author and copyright claimant.
The applicant checks the box indicating that the work is a work made for hire,
and the transfer statement reads “by written agreement,” “by contract,” or the
like. The registration specialist will register the claim without communicating with the applicant, because the transfer statement apparently refers to an
employment agreement or work made for hire agreement, rather than an
assignment of copyright from the author to the copyright claimant.

.
• Teacher Learning Services, Inc. submits an application
naming
Inca textbook
, for

oup 2019
r
G
illow rch 11,
Z
.
v
Inc. d on Ma
,
T
in VH archive
d
e
t
ci
587
5
3
7
• 1
Dennis Jameson submits an online application for a logo naming himself as
No.

the company as the author and the copyright claimant. The work made for
hire box is checked “yes” and the transfer statement states “by contract.” The
registration specialist will register the claim without communicating with the
applicant, because the transfer statement apparently refers to a work made
for hire agreement.

the author/claimant of the work. The Transfer field reads “I created this logo
for my unincorporated business.” The registration specialist will ignore the
extraneous statement and will register the claim.

• An online application names Reed Hall as the author and claimant for a poem.
The transfer statement reads “My nephew wrote this poem. I am his legal
guardian.” The registration specialist will communicate with the applicant,
because the transfer statement suggests that Reed is neither the author nor
the copyright owner of this work.
621

Limitation of Claim

This Section discusses the U.S. Copyright Office’s practices and procedures for limiting the scope
of a claim to copyright. A claim should be limited if the work contains an appreciable amount of
material that was previously published, material that was previously registered, material that is
in the public domain, and/or material that is owned by an individual or legal entity other than
the claimant who is named in the application.
Derivative works almost always contain unclaimable material because, by definition, they are
based on, or incorporate, one or more preexisting works. Likewise, compilations, including
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collective works, usually contain unclaimable material because they are often comprised of
previously published, previously registered, public domain material, or material that is owned by
a third party. To register a derivative work, a compilation, a collective work, or any other type of
work that contains an appreciable amount of unclaimable material, the applicant should identify
and exclude that material in the application using the procedure described in Section 621.8 below.

621.1

What Is Unclaimable Material?

A registration for a work of authorship extends only to the new material that the author contributed to that work. It does not extend to any unclaimable material that may appear in that
work. For purposes of registration, unclaimable material includes the following types of material:

• Previously published material.
• Previously registered material (including material that has been submitted for registration
but has not been registered yet).

• Material that is in the public domain.
• Copyrightable material that is owned by a third party (i.e., an individual or legal entity other
than the claimant who is named in the application).
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These categories are described and discussed below in Sections 621.4 through 621.7.

should provide this information in space 6(a) in the space marked Preexisting Material. For
instructions on how to complete these portions of the application, see Section 621.8(B) below.
In addition, the applicant should identify the new authorship that is being claimed in the application. The applicant should provide this information in the New Material Included field of the
online application or in space 6(b) of a paper application in the space marked Material Added to
this Work. In the case of a derivative work, the applicant should provide a brief description of
the new or revised material that the author contributed to the work. In the case of a compilation,
the applicant should provide a brief description of the preexisting material or data that has been
selected, coordinated, and/or arranged by the author. For instructions on how to complete these
portions of the application, see Section 621.8(C) and 621.8(D).
The information provided in these fields/spaces will appear on the certificate of registration
in the field marked Limitation of Copyright Claim and in the online public record in the fields
marked Preexisting Material and Basis of Claim (regardless of whether the applicant submits an
online application or a paper application).
Completing these fields/spaces correctly is essential to defining the claim that is being registered
and it ensures that the public record will be accurate. The registration specialist may either
annotate the registration record or communicate with the applicant if the work appears to be a
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derivative work, a compilation, a collective work, or any other work containing an appreciable
amount of unclaimable material and if the applicant fails to exclude that unclaimable material
from the claim.
Examples:

• Excluding previously published material. The Slow Food Press published a
self-help book titled Navigating the Supermarket. The first edition was published in 2009 and the second edition was published in 2010. Because the
second edition contains an appreciable amount of previously published
material from the first edition, the publisher should exclude that material
from the application to register the second edition by stating “previously
published edition” in the Material Excluded field and “new text” in the New
Material Included field.

• Excluding previously registered material. ClamCake Software created a computer program called Sharkbyte v. 1.0, which was registered in 1999. ClamCake used an appreciable portion of the source code for this program to create a new program called Sharkbyte v. 2.0. Because the new program contains
an appreciable amount of previously registered material, ClamCake should
exclude that material from the application to register Sharkbyte v 2.0 by providing the registration number for version 1.0 in the Previous Registration
field or by stating “previously registered version” in the Material Excluded
field and by stating “new computer code” in the New Material Included field.
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• Excluding material that is owned by an individual or legal entity other than the

claimant. Kieran O’Brien submits an application to register a children’s book.
The copyright notice for this work reads “illustrations © Kieran O’Brien; text
© Leaf Garrett.” If the children’s book is not a joint work, and if Kieran does
not own the copyright in the text, he should exclude that material from the
application to register his illustrations by stating “text by Leaf Garrett” in the
Material Excluded field and “2-D artwork” in the New Material Included field.

• Limitation of claim not required. Susana Fernandez wrote the first draft for
her novel in 1995. The following year she wrote a short story, which was never
published or registered. In 2005, she incorporated portions of her short story
into the novel. The short story and the initial draft of the novel would not
be considered unclaimable material, because that material has not been published before, it has not been registered before, it is not in the public domain,
and it is not owned by a third party.
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621.2

Unclaimable Material That Need Not Be Excluded from the Application

If the applicant intends to register a work that contains a minimal amount of unclaimable material, the applicant need not identify or disclaim that material in the application. Unclaimable
material should be disclaimed only if it represents an appreciable portion of the work as a whole.
Likewise, if the work contains material that is uncopyrightable, such as facts or mere ideas, there
is no need to exclude that material from the application.
Generally, applicants do not need to disclaim attributions, citations, or direct quotations, because in most cases it is obvious that this material was not created by the author of the work
and is not owned by the copyright claimant. This may be indicated by the quotations marks
themselves, or by blocks of text that have been indented and set aside from the rest of the text. It
also may be indicated by attributions, citations, or other bibliographic references in the text,
captions, footnotes, endnotes, bibliography, or the like.
Examples:

• An application is submitted for a musical work titled Ask Not What Your
Country Can Do For You. The chorus contains the phrase, “Ask what you can
do for your country,” which was taken from President Kennedy’s inaugural address. The New Material Included/Material Excluded fields may be left
blank, because the copyright law does not protect short phrases or works of
the United States Government. See 17 U.S.C. § 105, 37 C.F.R. § 202.1(a).
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No•. An online application is submitted for a doctoral dissertation that contains
extensive quotes and bibliographic references. The applicant asserts a claim in
“text,” but the Limitation of Claim screen is blank. The registration specialist
may register the claim.
621.3

The Relationship Between the Author Created / Limitation of Claim Fields in
the Online Application and the Relationship Between Spaces 2, 6(a), and 6(b) of
the Paper Application

As a general rule, a claim to copyright is defined by the information provided in the Author
Created field (in the case of an online application) or in the Nature of Authorship space (in the
case of a paper application). Therefore, all of the material that the applicant intends to register
should be identified in these fields/spaces.
If the work contains an appreciable amount of unclaimable material, the applicant should complete the Limitation of Claim fields/spaces in order to limit the claim to the new copyrightable
material created by the author. In this case, the claim to copyright is defined by the information
provided in the New Material Included field or the information provided in space 6(b). Therefore, all of the material that the applicant intends to register should be described in this field/
space. In such cases, the information that the applicant provides in the New Material Included
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field should be duplicated in the Author Created field. Likewise, the information that the applicant provides in space 6(b) should be duplicated in the Nature of Authorship space.
NOTE: The applicant should complete the New Material Included field of the online application

or space 6(b) of the paper application only when unclaimable material has been excluded from
the claim in the Material Excluded field of the online application or in space 6(a) of the paper
application. If no material has been excluded from the claim, the applicant should not complete
this portion of the application.
See Corrections and Amplifications of Copyright Registrations; Applications for Supplementary Registration, 63 Fed. Reg. 59,235, 59,235 (Nov. 3, 1998) (“The Copyright Office follows the
general policy of requiring all authors and copyright claimants to supply information, consistent
with 17 U.S.C. § 409, concerning the authorship being claimed in the application for registration.”).

621.4

Previously Published Material

If the work described in the application contains an appreciable amount of copyrightable material that has been previously published, the previously published material should be excluded
from the claim using the procedure described in Section 621.8(B). This rule applies regardless
of whether the previously published material was published in the United States or in a foreign
country (or both).
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• Whether the certificate of registration is entitled to certain legal presumptions.

• Whether the copyright owner is entitled to certain legal remedies in an infringement dispute.
• Whether an infringer may rely on certain defenses in an infringement dispute.
Requiring applicants to disclaim previously published material also encourages early registration
and promotes administrative efficiency. For information concerning each of these issues, see
Chapter 500, Section 503.5.
The applicant should determine whether the work contains previously published material on the
date that the work is submitted to the Office. In other words, if the applicant intends to register
a work that contains an appreciable amount of material that was published at any time before
the application is submitted, the applicant should exclude that previously published material
from the claim.
The date of creation for the work that the applicant intends to register is irrelevant to this determination. In other words, previously published material should be disclaimed, regardless of
whether that material was created before or simultaneously with the work that the applicant
intends to register. Likewise, previously published material should be disclaimed regardless of
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whether that material was published before or after the date of creation for the work that the
applicant intends to register.
Examples:

• The Piecemeal Press submits an application for a textbook and states that the
work was published on March 24, 2005. The deposit copies indicate that this
is the second edition of this work and that the first edition was published in
2004. In the Material Excluded field the applicant states “previously published
edition” to exclude the previously published material from the claim, and in
the New Material Included field states ”new text” to limit the claim to the new
material that appears in the second edition. The registration specialist will
register the claim.

• Dr. Sabrina Oxley submits an application on Form TX for a self-help book
on May 1, 2012, and states that the book was published on April 1, 2012. A
statement on the cover indicates that the third chapter was published in a
fitness magazine on March 1, 2012. In space 6(a) the applicant states “chapter
three was previously published” to exclude that chapter from the claim, and
in space 6(b) the applicant states “new text” to limit the claim to the new
material which was published on April 1, 2012. The registration specialist will
register the claim.

• Frank Hempstead is the author of the novel A Lovable
nc. which was pub, IBeast,
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lished in 1945. Hempstead’s daughter published her father’s original manuscript for this work in 2005. The manuscript contains an appreciable amount
of text that did not appear in the 1945 edition. The applicant states “A Lovable Beast, published in 1945” in the Material Excluded field to exclude the
material that appeared in the 1945 edition. The applicant states “additional
text” in the New Material Included field to limit the claim to the new material
that was published in 2005. The registration specialist will register the claim.

For a definition and detailed discussion of publication, see Chapter 1900.

621.5

Previously Registered Material

If the applicant intends to register a work that contains an appreciable amount of copyrightable material that has been registered with the U.S. Copyright Office, the previously registered
material should be excluded from the claim using the procedure described in Section 621.8(F).
Likewise, if the work contains an appreciable amount of copyrightable material that has been
submitted for registration, but has not been registered yet, the previously submitted material
should be identified on the application as excluded material. Once the previously submitted
material has been registered, the material is then considered unclaimable material.
As a general rule, the Office will issue only one registration for each version of a particular work,
because multiple registrations for the same work would confuse the public record. 37 C.F.R §
202.3(b)(11). In most cases, this means that the applicant should disclaim any portion of the work
that has been registered before.
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NOTE: There are three exceptions to this rule, which are discussed in Section 619.11 and Chapter
500, Sections 510.1 through 510.3.

Before filing an application with the Office, the applicant should determine whether the work
contains previously registered material or material contained in the deposit copy(ies) for a
previously or concurrently filed application. The date of creation and the date of publication
for the work that the applicant intends to register are irrelevant to this determination. In other
words, previously registered material or material submitted with a previously or concurrently
filed application should be disclaimed, regardless of whether that material was created before
or simultaneously with the work that the applicant intends to register. It should be disclaimed
regardless of whether that material was registered before or after the date of creation for the work
that the applicant intends to register. Likewise, it should be disclaimed regardless of whether that
material was registered before or after the date of publication for the work that the applicant
intends to register.
This rule applies only to copyright registrations issued by the Office, including any registration
made under Section 408 of the Copyright Act, a renewal registration made under Section 304
of the Copyright Act, or a registration or renewal registration made under Title 17 of the United
States Code as it existed before January 1, 1978. It does not apply to preregistrations issued by the
Office. Nor does it apply to material that has been registered with the U.S. Patent and Trademark
Office, a foreign intellectual property office, or any other governmental or nongovernmental entity.
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Examples:

• Discovery Studios submits an application using Form PA to register season

two of the television series Gold Diggers. The deposit copy is a box set containing all of the episodes from this season, as well as some bonus footage.
In space 6(a) the applicant states “the episodes from this season have been
registered before;” in space 6(b) the applicant states “new motion picture” to
limit the claim to the new authorship that appears in the bonus footage. The
registration specialist will register the claim.
621.6

Public Domain Material

If the applicant intends to register a work that contains an appreciable amount of material that
is in the public domain in the United States, that material should be excluded from the claim
using the procedure described in Section 621.8(B).
A copyrighted work enters the public domain in the United States when “its full copyright term
has expired.” Golan v. Holder, 565 U.S. 302, 307 (2012). In addition, works published in the United States without a copyright notice on or before March 1, 1989 may be in the public domain,
and works registered or published in the United States on or before December 31, 1963 may be
in the public domain if the copyright was not renewed in a timely manner.
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In most cases, material that is in the public domain has been published before, and as such,
should also be excluded from the claim as previously published material.
The applicant should determine whether the work contains any public domain material on the
date that the application is submitted to the U.S. Copyright Office. The date of creation and the
date of publication for the work that the applicant intends to register are irrelevant to this determination. In other words, public domain material should be disclaimed, regardless of whether
that material was created before or simultaneously with the work that the applicant intends to
register. Likewise, it should be disclaimed regardless of whether that material entered the public
domain before or after the date of creation or the date of publication for the work that the applicant intends to register.
This rule applies to material that is in the public domain in the United States. Material that is
in the public domain in another country (but protected by copyright in the United States) need
not be disclaimed (unless the material has been previously published, previously registered, or
is owned by a third party).
Examples:

• Henry Glass submits an online application to register a play titled The Misogynist. The play is based on a novel that was published in 1920. Henry excludes
the public domain material from the claim by stating “based on a novel published in 1920” in the Material Excluded field, and limits the claim to the new
dramatic authorship that appears in the play by stating “script” in the New
Material Included field. The registration specialist will register the claim.
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No. 6(a) and limits the claim to the songs written by her father by stating “new
music and lyrics” in space 6(b). The registration specialist will register the
claim.
621.7

Copyrightable Material That Is Owned by an Individual or Entity Other
Than the Claimant

If the applicant intends to register a work that contains an appreciable amount of copyrightable
material that is not owned by the claimant named in the application, that material should be
excluded from the claim using the procedure described in Section 621.8(B).
The applicant should make this determination on the date that the work is submitted to the
Office. In other words, if the work being registered includes an appreciable amount of material
that is not owned by the copyright claimant as of the date that the application is filed, the applicant should exclude that material from the claim, and the application should be limited to
the material that is owned by the claimant.
The date of creation and the date of publication for the work that the applicant intends to register are irrelevant to this determination. In other words, material that is owned by another party
should be disclaimed, regardless of whether that material was created before or simultaneously
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with the work that the applicant intends to register. Likewise, it should be disclaimed regardless
of whether a third party acquired the copyright in that material before or after the date of creation or the date of publication for the work that the applicant intends to register.
Example:

• Francis Toldvey wrote a book about Leonard Bernstein that contains extensive
passages from the composer’s letters, diaries, and memoirs. Francis disclaims
this material by stating “passages by Leonard Bernstein” in the Material Excluded field of the online application, and he limits the claim to the new
authorship that appears in the rest of the book by stating “all remaining text”
in the New Material Included field. The registration specialist will register
the claim.
621.8

Completing the Application: Limitation of Claim

This Section provides guidance on completing the Limitation of Claim screen in an online
application for works that contain an appreciable amount of unclaimable material, including
derivative works. It also provides guidance on completing spaces 5, 6(a), and 6(b) of a paper application. For specific guidance on completing an application to register a compilation or a collective work that contains an appreciable amount of unclaimable material, see Section 621.8(D).

621.8(A)
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No. When completing a paper application, the applicant should provide this information
Created.
in space 2 of the application under the heading Nature of Authorship.
For guidance on completing this portion of the application, see Sections 618.4(A) and (618.4(B).
For guidance on completing this portion of the application for a compilation or a collective
work, see Sections 618.6 and 618.7.
As a general rule, the information that the applicant provides in the Author Created field should
be identical to the information that the applicant provides in the New Material Included field.
Likewise, the information that the applicant provides in the Nature of Authorship space should
be identical to the information that the applicant provides in space 6(b).
For guidance in completing the New Material Included field and space 6(b), see Section 621.8(C).

621.8(B)

Identifying Unclaimable Material That Should Be Excluded from the Claim

If the applicant intends to register a work that contains an appreciable amount of unclaimable
material, the applicant should exclude that material from the claim.
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When completing an online application the applicant should identify the unclaimable material
by checking one or more of the boxes that appear on the Limitation of Claim screen in the field
marked Material Excluded that accurately describe the previously published material, previously
registered material, public domain material, or separately owned material that appears in the
work. The options for each type of work are listed below:
Literary Works

• Text
• Artwork
• Photograph(s)
• Computer program
Works of the Visual Arts

• 2-D artwork
• Photograph
• Jewelry design
• Architectural work
• Sculpture
• Technical drawing
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• Preexisting footage
• Preexisting photograph(s)
Single Issue of a Serial Publication

• Text
• Artwork
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• Translation
• Compilation
• Photograph(s)
For a definition and discussion of these terms, see Section 618.4(C).
If the terms provided in the checkboxes do not fully describe the unclaimable material that appears in the work, the applicant should provide a more specific description in the space marked
Material Excluded/Other. Currently, the total amount of text that may be provided in both the
Material Excluded and the New Material Included fields is limited to 1800 characters.
When completing a paper application, the applicant should provide a brief statement on space
6(a) of the application under the heading Preexisting Material that accurately describes the unclaimable material that should be excluded from the claim.
If the work does not contain an appreciable amount of unclaimable material, the Material Excluded field of the online application or space 6(a) of the paper application may be left blank.
For representative examples that demonstrate how to complete this portion of the application,
see Section 621.8(E).

621.8(C)
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procedure described in 621.8(D).
NOTE: If the work does not contain an appreciable amount of unclaimable material, this portion

of the application may be left blank. In other words, the New Material Included field should
be completed only if material has been excluded from the claim in the Material Excluded field.
Likewise, space 6(b) of the paper application should be completed only if material has been
excluded from the claim in space 6(a).

621.8(C)(1)

The Online Application: New Material Included Field

When completing an online application, the applicant should identify the new authorship that
the applicant intends to register on the Limitation of Claim screen by checking one or more of
the boxes in the New Material Included field that accurately describe the new authorship that is
owned by the copyright claimant. The options for each type of work are listed below:
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Literary Works

• Text
• Artwork
• Photograph(s)
• Computer program
Works of the Visual Arts

• 2-D artwork
• Photograph
• Jewelry design
• Architectural work
• Sculpture
• Technical drawing
• Map
Works of the Performing Arts
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• Lyrics
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Motion Pictures and Audiovisual Works

• Additional new footage
• Revisions / additions to script
• Production as a motion picture
• All other cinematographic material
Single Issue of a Serial Publication

• Text
• Artwork
•
•
•
•
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For a definition and discussion of these terms, see Section 618.4(C). For representative examples
that demonstrate how to complete the New Material Included field, see Section 621.8(E).
NOTE: As discussed in Section 621.8(A), the information that the applicant provides in the
New Material Included field should be identical to the information that the applicant provides
in the Author Created field, but this portion of the application should be completed only if
unclaimable material has been excluded from the claim in the Material Excluded field. If the
work does not contain an appreciable amount of unclaimable material, the Limitation of
Claim screen may be left blank.

As a general rule, the U.S. Copyright Office will accept any of the terms listed above or any combination of these terms, provided that they accurately describe the copyrightable authorship
being claimed. If the information provided in the New Material Included field is contradicted
by the information provided elsewhere in the registration materials, the registration specialist
may communicate with the applicant.
The applicant should only check the boxes that describe the authorship created by the author(s)
named in the application that is owned by the individual or entity who is named as the copyright
claimant. The applicant should not assert a claim in material that is not owned by the copyright
claimant, material that will not be submitted for registration, or material that does not appear
in the deposit copy(ies). Likewise, the applicant should not assert a claim in any material that is
uncopyrightable or de minimis. For information concerning claims in uncopyrightable or de
minimis material, see Sections 621.9(E) and 621.9(F).
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The applicant should check the box(es) that identify the specific type of authorship that the
applicant intends to register. For example, if the applicant intends to register a computer program or a set of blueprints, the applicant should check the box marked “computer program” or
“technical drawing,” rather than the box marked “text” or “2-D artwork.” Likewise, if the applicant intends to register a new scene for a motion picture, the applicant should check the boxes
marked “additional new footage” or “revisions/additions to script,” rather than the boxes marked
“production as a motion picture” or “all other cinematographic material.”
If the terms provided in the checkboxes do not fully describe the new authorship that the applicant intends to register, the applicant should provide a more specific description in the field
marked New Material Included/Other.
Examples:

• The applicant intends to register the second edition of a coffee table book. The
applicant may assert a claim to copyright in this new authorship by checking
the boxes marked “text, artwork, photograph(s),” or by stating “revised text,”
“new illustrations,” “some new photographs,” “new introduction,” or the like
in the New Material Included/Other field.
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• The applicant intends to register the foreword for a textbook. The applicant
may assert a claim to copyright in this new authorship by checking the box
marked “text” or by stating “text of foreword” in the New Material Included/
Other field.

• The applicant intends to register a revised version of a previously published
computer program. The applicant may assert a claim to copyright in this new
authorship by checking the box marked “computer program” or by stating
“revised computer code,” “new computer software,” or the like in the New
Material Included/Other field.

• The applicant intends to register an article that combines an appreciable
amount of previously published material with additional new text. The applicant may assert a claim to copyright in the new text by checking the box
marked “text” or by stating “some new text” in the New Material Included/
Other field.

• The applicant intends to register a Spanish translation of Huckleberry Finn.
The applicant may assert a claim to copyright in this new authorship by stating “Spanish translation” in the New Material Included/Other field.

• The applicant intends to register a portfolio of photographs that contains
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new photographs and an appreciable number of previously registered photographs. The applicant may assert a claim to copyright in the new photographs
by checking the box for “photograph” in the New Material Included field, or
by stating “photographs on pages [specify page numbers where new photographs appear]” in the New Material Included/Other field.

checking the box for “2-D artwork” in the New Material Included field, or
by stating “new drawings added” in the New Material Included/Other field.

• The applicant intends to register a new musical arrangement for a previously
registered song. The applicant may assert a claim to copyright in this new authorship by checking the box for “musical arrangement” in the New Material
Included field or by stating “new musical arrangement,” “revised music,” or
the like in the New Material Included/Other field.

• The applicant intends to register a screenplay adaptation of a previously published book. The applicant may assert a claim to copyright in this new authorship by checking the box for “text” in the New Material Included field, or by
stating “adaptation of book for screenplay” in the New Material Included/
Other field.

• The applicant intends to register a new treatment for a motion picture. The
applicant may assert a claim to copyright in this new authorship by stating
“revised treatment,” “new treatment,” or the like in the New Material Included/
Other field.
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• The applicant intends to register a remix of a previously published sound
recording. The applicant may assert a claim to copyright in this new authorship by stating “remixed sound recordings” in the New Material Included/
Other field.
NOTE: Currently, the total amount of text that may be provided in both the Material Excluded

and the New Material Included fields is limited to 1800 characters.

621.8(C)(2)

Paper Applications: Space 6(b)

When completing a paper application, the applicant should identify the new authorship that is
owned by the copyright claimant that the applicant intends to register. This statement should
be provided in space 6(b) under the heading Material Added to This Work.
The applicant should only assert a claim in material created by the author(s) named in the application that is owned by the copyright claimant. The applicant should not assert a claim in
material that is not owned by the claimant, material that will not be submitted for registration,
or material that does not appear in the deposit copy(ies). Likewise, the applicant should not assert a claim in any material that is uncopyrightable or de minimis. For information concerning
claims in uncopyrightable or de minimis material, see Sections 621.9(E) and 621.9(F).
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The U.S. Copyright Office may accept any of the terms listed below or any combination of those
terms, provided that they accurately describe the new authorship being claimed. In some cases,
the Office may accept variant forms of these terms. If the statement provided in space 6(b) is
contradicted by the information provided in the deposit copy(ies) or elsewhere in the registration materials, the registration specialist will communicate with the applicant.

Literary Work / Form TX

• Text
• Artwork
• Photograph(s)
• Computer program
Work of the Visual Arts / Form VA

• 2-D artwork
• Photograph
•
•
•
•

Jewelry design
Architectural work
Sculpture
Technical drawing

• Map
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Work of the Performing Arts / Form PA

• Music
• Lyrics
• Musical arrangement
• Text
• Choreographic work
• Pantomime
Sound recording / Form SR

• Sound recording
Motion Picture or Audiovisual Work / Form PA

• Additional new footage
• Revisions / additions to script
• Production as a motion picture
• All other cinematographic material

Inc.
,
p
u
ro
19
0
G
2
• Text
w
,
o
1
. Zill March 1
v
.
• Artwork
c
T, In ived on
H
V
• Photograph(s)
d in 87 arch
c•iteTranslation
355
7
1
No•. Compilation
Single Serial Issue (i.e., a single issue of a serial publication) / Form SE

NOTE: As discussed in Section 621.8(A), the information that the applicant provides in space 6(b)

should be identical to the information that the applicant provides in space 2, but this portion of
the application should be completed only if unclaimable material has been excluded from the
claim in space 6(a). If the work does not contain an appreciable amount of unclaimable material,
spaces 6(a) and 6(b) of the application may be left blank.

621.8(D)

Completing an Application to Register a Compilation, a Collective Work, and/or a
Contribution to a Collective Work

To register a compilation, a collective work, or a contribution to a collective work that contains
an appreciable amount of unclaimable material, the applicant should identify the new material
that the author created using the procedure described in Sections 618.6 or 618.7.
The applicant should exclude the unclaimable material from the application using the procedure
described in Section 621.8(B).
In addition, the application should identify the new material that the applicant intends to register.
When completing an online application, the applicant should provide this information on the
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Limitation of Claim screen in the field marked New Material Included/Other. Currently, the
total amount of text that may be provided in both the Material Excluded and the New Material
Included fields is limited to 1800 characters. When completing a paper application, the applicant
should provide this information in space 6(b).
The applicant should use the procedure described in Section 618.6 to assert a claim in a compilation, and should use the procedure described in Sections 618.7 and 618.7(A) to assert a claim in
a collective work. To assert a claim in a contribution to a collective work, the applicant should
use the procedure described in Section 618.7(B). To assert a claim in a single issue of a serial
publication, the applicant should use the procedure described in Section 618.7(C).
As discussed in Section 621.8(A), the information that the applicant provides in the Author
Created/New Material Included fields or in spaces 2 and 6(b) should be identical to each other.
Examples:

• In March 2008 the Structured Credit Fund published a compilation containing thousands of statistics concerning collateralized debit obligations
(“CDOs”). Specifically, the fund selected a number of CDOs held by Bear
Stearns, Lehman Brothers, and other financial institutions. It coordinated
this information based on credit rating, credit risk, and other factors, and it
arranged the data based on VaR, BET, and other methodologies. In 2009 the
fund published a new compilation. The new compilation contains the same
selection of data, but the data have been coordinated and arranged in an
entirely different manner.
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• Estragon & Co. published an anthology titled House of Cards. It contains

thirty articles about the Great Recession that were published in the New York
Times, the Wall Street Journal, and the Financial Times. Estragon’s employees selected the articles, organized them by subject matter, and prepared the
footnotes for each article. Jonah Sarah wrote the introduction and assigned
the copyright in his contribution to Estragon. The publisher submits an application to register the authorship involved in creating the collective work
as a whole, and the authorship in Jonah’s introduction. Estragon excludes
the articles from the application, because they were previously published and
because the publisher does not own the copyright in that material.
Title of work being registered: House of Cards.
Name of Author: Estragon & Co. (work made for hire box checked “yes”).
Author Created/Other: Compilation of articles.
Name of Author: Jonah Sarah (work made for hire box checked “no”).
Author Created/Other: Introduction.
Name of Claimant: Estragon & Co.
Transfer statement: By written agreement.
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Material Excluded: Text.
New Material Included/Other: Introduction, compilation of articles.
621.8(E)

Examples for Identifying Unclaimable Material and the New Material
That the Applicant Intends to Register

This Section provides representative examples for completing the Author Created and New Material Included/Material Excluded fields in the online application and spaces 2, 6(a), and 6(b) in
the paper application.
Examples:

• Online application for a motion picture based on the novel Little Women.
Author Created: Entire Motion Picture.
Material Excluded: Text.
New Material Included: Entire Motion Picture.

• Online application for a music book containing some original compositions
and arrangements of Beethoven’s piano concertos.
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No. Author Created/Other: Text of introduction.
Author Created/Other: Some original music and arrangement of public
domain music.
Material Excluded/Other: Some public domain music.
New Material Included/Other: Some original music and arrangement of
public domain music.

Material Excluded/Other: Public domain play, Romeo and Juliet.
New Material Included/Other: Text of introduction.

• Online application for a reissue of a previously published album containing
remixed sound recordings, new photographs, and a previously unreleased
bonus track.
Author Created/Other: One new sound recording, remixing of previously
published sound recordings, some new photographs.
Material Excluded/Other: Previously published sound recordings and photographs.
New Material Included/Other: One new sound recording, remixing of previously published sound recordings, some new photographs.

• Online application for a new catalog containing new artwork and new text,
combined with text and artwork that appeared in a previous catalog.
Author Created: 2-dimensional artwork.
Author Created/Other: New text.
Material Excluded/Other: Previously published text and artwork.
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New Material Included: 2-dimensional artwork.
New Material Included/Other: New text.

• Online application for a children’s book containing text by the author, as well
as illustrations and clip art by a third party.
Author Created: Text.
Material Excluded/Other: Illustrations, clip art used with permission.
New Material Included: Text.

• Online application for an interview submitted by the interviewer.
Author Created/Other: Text of interviewer’s questions.
Material Excluded/Other: Text of interviewee’s answers.
New Material Included/Other: Text of interviewer’s questions.

• Online application for an illustrated edition of a children’s story by Hans
Christian Anderson.
Author Created: 2-D artwork.
Material Excluded/Other: Text.
New Material Included: 2-D artwork.
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No•. Online application for a holiday ornament containing logos and artwork that
are not owned by the copyright claimant.
Author Created: Sculpture, 2-D artwork.
Material Excluded/Other: Preexisting logos, 2-D artwork.
New Material Included: Sculpture, 2-D artwork.

• Online application for a revised map of downtown San Juan, Puerto Rico that
shows the location of the new central business district.
Author Created: Map.
Material Excluded/Other: U.S. Geological Survey map, San Juan municipal
maps.
New Material Included: Map.

• Paper application for a lithographic print of a nineteenth-century oil painting.
Space 2: Reproduction of work of art.
Space 6(a): Artwork.
Space 6(b): Reproduction of work of art.
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• Paper application for a U.S. Geological Survey map with additional maps
and text added.
Space 2: Maps, text.
Space 6(a): Public domain map.
Space 6(b): Maps, text.

• Paper application for a revised version of a previously registered screenplay.
Space 2: Revised text.
Space 6(a): Previously registered screenplay.
Space 6(b): Revised text.
For examples that illustrate how to complete an application to register a compilation, a collective work, or a contribution to a collective work, see Section 621.8(D). For additional examples,
use this link to access the “help” section of the U.S. Copyright Office’s electronic registration
system.

621.8(F)

Identifying Previously Registered Material That Should Be Excluded
from the Claim
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If the applicant intends to register a work that contains an appreciable amount of material that
has been registered with the U.S. Copyright Office, the applicant should provide the registration
number for that material and the year that the registration was issued.

When completing an online application, the applicant should provide this information on the
Limitation of Claim screen in the field marked Previous Registration.
When completing a paper application, the applicant should provide this information on space
5 of the application. Specifically, the applicant should check the “yes” box that appears on space
5 under the heading Previous Registration. The registration number that has been assigned to
the previous registration should be provided under the heading Previous Registration Number.
The year that the previous registration was issued should be provided under the heading Year
of Registration.
If the Office has issued multiple registrations for the unclaimable material, the applicant should
provide the registration number and year of registration for the two most recent registrations.
If the work submitted for registration does not contain an appreciable amount of previously
registered material, the Previous Registration field/space should be left blank.
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621.8(G)

Identifying Preregistered Material

If the applicant is seeking a basic registration for a work that has been preregistered, the applicant should provide the preregistration number for that work in the application for basic
registration. Doing so ensures that the records for the preregistration and the basic registration
are cross-referenced with each other.
When completing an online application, the applicant should provide the preregistration number for the work (beginning with the prefix “PRE”) on the Publication/Completion screen in the
field marked Preregistration Number. The applicant should not provide this information on the
Limitation of Claim screen in the field marked Previous Registration.
When completing a paper application, the applicant should provide the preregistration number
in space 5 of the application and check the box marked “no” that appears in that space under
the heading Previous Registration.
For a detailed discussion of preregistration, see Chapter 1600.

621.9

Examination Guidelines: Limitation of Claim

This Section discusses the U.S. Copyright Office’s practices and procedures for examining applications for derivative works, compilations, collective works, or any other work that contains
an appreciable amount of unclaimable material.
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and to identify material that should be excluded from the claim. In other cases, the scope of the
claim may be clear from the face of the application, even though the application is incomplete
or has been completed incorrectly. If the scope of the claim is unclear and the issue cannot be
addressed with an annotation, the registration specialist will communicate with the applicant.

621.9(A)

621.9(A)(1)

Limitation of Claim Not Required

Works Containing Uncopyrightable Material or a Minimal Amount of
Unclaimable Material

As discussed in Section 621.2, if a work contains only a minimal amount of unclaimable material,
the New Material Included, Material Excluded, and Previous Registration fields may be left blank
in the online application, or spaces 5, 6(a), and/or 6(b) may be left blank in a paper application.
Likewise, there is no need to complete these portions of the application if the work contains
material that is not copyrightable.
Examples:

• An online application is submitted for a 500-page catalog. A statement on
the deposit copy indicates that the text and photographs on pages 390–395
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appeared in an earlier edition of the catalog, but the rest of the content is new.
The Limitation of Claim screen may be left blank, because the work does not
contain an appreciable amount of previously published material.

• An online application is submitted for a comedy sketch. The applicant asserts
a claim in “text.” In the Note to Copyright Office field, the applicant explains
that “the characters in this work are loosely based on two well-known television personalities.” The New Material Included/Material Excluded fields
may be left blank, because it appears that the author merely borrowed ideas,
themes, or other uncopyrightable material from another work.
621.9(A)(2)

Applicant Has Not Asserted a Claim in Unclaimable Material

If it is clear that the claimant is not asserting a claim to copyright in the unclaimable material
that appears in the work, the registration specialist may register the claim without communicating with the applicant. In making this determination, the registration specialist may consider
the title of the work or any other information found in the deposit copy(ies) or elsewhere in
the registration materials.
Examples:

• The Office receives an online application for a photograph of a terra cot-
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Created field the applicant checks the box for “sound recording,”
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No. but the Limitation of Claim fields have not been completed. The liner notes
ta sculpture. In the Author Created field the applicant checked the box for
“photograph(s),” but the Limitation of Claim fields have not been completed.
The applicant is clearly asserting a claim in the photograph, and has not asserted a claim in the sculpture depicted in the photograph. The registration
specialist will register the claim.

indicate that three songs have been used with permission from Monkey’s
Uncle Music Publishing. The applicant should have disclaimed these songs in
the Material Excluded field, because they appear to be owned by a third party.
Nevertheless, the scope of the claim is clear, because the applicant is asserting a claim in the sound recording, but is not asserting a claim in the music
embodied in that recording. The registration specialist will register the claim.

• The applicant submits a paper application on Form VA for a lithograph. In
space 2 the applicant checks the box for “reproduction of work of art.” The
work appears to be a reproduction of a painting by Vincent Van Gogh. Spaces
6(a) and 6(b) are blank. The applicant should have disclaimed the Van Gogh
painting in space 6(a) and should have described the new material that the
applicant intends to register in space 6(b). Nevertheless, the scope of the claim
is clear, because space 2 states that the author created a reproduction of a preexisting work of art. The registration specialist may register the claim with an
annotation, such as: “Regarding authorship information: art reproductions
are derivative works, based on the underlying work of art, per 17 U.S.C. § 101,
definition of ‘derivative work.’”
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621.9(A)(3)

Unclaimable Material Described in the Application but Not Included
in the Deposit Copy(ies)

If the applicant completes the New Material Included/Material Excluded fields or spaces 6(a)
and 6(b), but the deposit copy(ies) do not appear to contain any unclaimable material, the
registration specialist may annotate the record to clarify the content of the deposit copy(ies).
Example:

• A paper application is submitted for an unpublished work consisting solely
of words. In space 6(b) the applicant explains that the author “added words
to go with music.” In space 6(a) the applicant disclaims “previously published
music.” The work may be registered with an annotation such as: “Regarding
limitation of claim: copy only contains words.”
621.9(B)

Identifying the Author of a Work That Contains an Appreciable Amount
of Unclaimable Material

The applicant should provide the name of the author(s) who created the new material that the
applicant intends to register. The applicant need not and should not provide the name of the
author(s) who created any unclaimable material that may be included in the work.
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An application may be accepted if it names both the author of the unclaimable material and
the author of the new material, provided that the unclaimable material itself has been excluded
from the claim. Identifying the author of the unclaimable material is considered superfluous
in this situation. Likewise, an application may be accepted if the author of the new material
and the author of the unclaimable material are named as co-claimants, provided that the work
appears to be a joint work and provided that the application has been certified by the author
of the new material or his or her authorized agent. Otherwise, the registration specialist will
communicate with the applicant.

621.9(C)

Authorship Unclear

The copyrightable authorship that the applicant intends to register should be clearly identified in the application, and the scope of the claim to copyright in that authorship should be
clearly stated. As a general rule, the U.S. Copyright Office will accept any of the terms set forth
in Section 621.8(C), or any combination of those terms, unless the statement provided in the
New Material Included field or space 6(b) is contradicted by information provided elsewhere in
the registration materials. For examples of terms that may be considered unclear, see Sections
618.8(A)(1) through 618.8(A)(10).
As discussed in Section 621.8(C), the New Material Included field in the online application or
space 6(b) of the paper application should identify all of the copyrightable authorship that
the applicant intends to register. As discussed in Sections 621.8(A) and 621.8(C), the statement
provided in the Author Created field should be identical to the statement provided in the New
Material Included field (if any). Likewise, the statement provided in space 2 should be identical
to the statement provided in space 6(b) (if any).
If there is a discrepancy between the statements provided in the Author Created/New Material
Included fields or in spaces 2 and 6(b), or if the deposit copy(ies) contain an appreciable amount
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of copyrightable authorship that is mentioned in one portion of the application but not the
other, the registration specialist may register the claim if the statements are consistent with each
other and if the claim is clear based on the registration materials as a whole. If there is a conflict
between these statements or if the extent of the claim is unclear, the registration specialist will
communicate with the applicant.

621.9(D)

Claim Clarified by Information Provided Elsewhere in the
Registration Materials

As a general rule, if the work appears to contain an appreciable amount of unclaimable material and if the applicant fails to complete the New Material Included and/or Material Excluded
fields in an online application, or fails to complete spaces 5 and/or 6(a) and/or 6(b) on a paper
application, the registration specialist may register the work if the claim is clearly limited by
information provided in the application or elsewhere in the registration materials. If so, the
specialist may amend the application and/or add an annotation to the registration record to
clarify the extent of the claim. If this information is not provided in the application itself, the
specialist may communicate with the applicant.

621.9(D)(1)

Claim Clearly Defined by the Title of the Work
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If the extent of the claim is clearly defined by the title provided in the application or the title
given on the deposit copy(ies), the registration specialist may register the claim, even if the
applicant failed to complete the Limitation of Claim screen in the online application or spaces
6(a) and/or 6(b) in a paper application.

terial Excluded/Other field the applicant disclaims the “previously published
text.” The registration specialist may register the claim.

• An online application is submitted for a work titled Marva Thompson’s New
Band Arrangements of J.S. Bach Fugues. Marva Thompson is named as the author of “music,” but the Limitation of Claim screen is blank. The registration
specialist may register the claim without communicating with the applicant.
The title indicates that the claim is limited to the new musical arrangements
but does not extend to any music that is in the public domain.

• A paper application is submitted for a textbook. In space 2 the applicant asserts a claim in “text,” but spaces 6(a) and 6(b) are left blank. The deposit
copies indicate that this is the fourth edition of this work. The registration
specialist may add this information to the title space and register the claim
with an annotation, such as: “Regarding title information: ‘fourth edition’
added by Copyright Office from deposit copy(ies).” Alternatively, the specialist may communicate with the applicant to clarify the preexisting material.
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621.9(D)(2)

Claim Clarified by Information Provided in the Author Created Field
or Nature of Authorship Space

If the applicant fails to complete the New Material Included and/or Material Excluded fields in
an online application or fails to complete spaces 6(a) and/or 6(b) on a paper application, the application may be accepted if the claim is clearly defined by information provided in the Author
Created field or the Nature of Authorship space.
Examples:

• UnderWare LLC submits an online application for a computer program
titled Passion for Fashion v. 3.0. UnderWare is named as the sole author of the
work and its name appears in the copyright notice. In the Author Created/
Other field the applicant asserts a claim in “numerous updates to this version.”
Although this information should have been provided in both the Author
Created and New Material Included fields, the registration specialist may
register the claim, because the application is clearly limited to the updates
that the author made to this work.

• Kyle Kessler submits a paper application for a floral pattern naming himself
as the author and claimant. In space 6(a) the applicant disclaims “previous
unadorned version of artwork.” In the Nature of Authorship space the applicant asserts a claim in “updated adorned version of artwork.” Although this
information also should have been provided in space 6(b), the registration
specialist may register the claim, because it is clearly limited to the “updated
adorned version.”
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published in the second edition.
621.9(D)(3)

Claim Clarified by Information Provided in the Limitation of Claim Screen
or Spaces 6(a) and / or 6(b) of the Paper Application

If the information provided in the New Material Included field describes both the unclaimable
material and the new material that the applicant intends to register, and if the Material Excluded
field has been left blank (or vice versa), the registration specialist may move the information to
the correct field and register the claim without communicating with the applicant. The registration specialist may follow the same approach if the applicant failed to complete space 6(b) and if
the information provided in space 6(a) of the paper application describes both the unclaimable
material and the new material that the applicant intends to register (or vice versa).
Examples:

• An online application is submitted for a musical work. In the Material Excluded/Other field and in the New Material Included/Other field the applicant states “new lyrics added to previously published words and music.” The
application may be accepted, even though the Material Excluded field should
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have described only the “previously published words and music” and the New
Material Included field should have described only the “new lyrics.”

• A paper application is submitted for a doctoral thesis. The statement in space
6(a) reads “revised chapter 4; prepared new chapter 5 based on previously
registered manuscript.” The application may be accepted, even though the
new material should have been listed in space 6(b) rather than space 6(a). In
this case, the specialist may move the statement to space 6(b) and register the
claim.
621.9(D)(4)

Claim Clarified by Information Provided in Space 5 of the Paper Application

If the applicant fails to complete spaces 6(a) and/or 6(b) in a paper application, the registration
specialist may register the claim without communicating with the applicant, if the applicant has
completed space 5. (This portion of the application poses the following question to the applicant:
“Has registration for this work, or for an earlier version of this work, already been made in the
Copyright Office?”) Specifically if the applicant checked box “c” in space 5, the specialist may
register the claim without communicating with the applicant, provided that the work appears
to be “a changed version of the work.”

621.9(D)(5)
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NoExamples:
Claim Clarified by Information Provided in the Deposit Copy(ies)

• An online application is submitted for a musical work. In the Author Created

field the applicant asserts a claim in “music” and “lyrics.” The work contains
some new lyrics and some text taken from the King James Bible, but the
Limitation of Claim screen is blank. Because the Biblical text is clearly in the
public domain, the registration specialist may register the claim with an annotation, such as: “Regarding material excluded: copy contains some Biblical
text.”

• An online application is submitted for an anthology of short stories by the
same author. In the Author Created field the applicant asserts a claim in “text.”
The deposit copy states that two of the stories were previously published in
the New Yorker, but the Limitation of Claim screen is blank. The registration specialist may register the claim with an annotation, such as: “Regarding
material excluded: statement on deposit copy indicates some text previously
published.”

• An online application is submitted for a travel guide. In the Author Created
field, the applicant asserts a claim in “photographs” and “text.” The captions
for two of the photographs state “photo by Susan Trainer, used with permission,” but the Limitation of Claim screen is blank. The registration specialist
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may register the claim with an annotation, such as: “Regarding material excluded: statement on copy indicates some photographs used with permission.”
621.9(E)

Uncopyrightable Material Claimed in the New Material Included
Field or Space 6(b)

The authorship that is claimed in the New Material Included field or space 6(b) must be copyrightable. If the applicant asserts a claim in uncopyrightable material, the U.S. Copyright Office
may ask for permission to remove that element from the application, or in appropriate cases,
may add an annotation to clarify that the registration does not cover that element. If the claim
appears to be limited to the uncopyrightable material, the Office will refuse to register the claim.

621.9(E)(1)

Deposit Copy(ies) Contain Copyrightable Authorship and
Uncopyrightable Material

If the deposit copy(ies) contain copyrightable material as well as uncopyrightable material,
the registration specialist may register the claim without communicating with the applicant,
provided that the applicant does not claim the uncopyrightable material in the New Material
Included field or in space 6(b).
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621.9(E)(2)

Claim in Copyrightable Authorship and Uncopyrightable Material

If the New Material Included field or space 6(b) of the application asserts a claim in copyrightable material and material that is uncopyrightable under the Copyright Act, Section 202.1 of
the regulations, or this Compendium, the registration specialist may communicate with the
applicant. In the alternative, the specialist may register the claim with an annotation indicating
that the registration does not cover the uncopyrightable material. The annotation is intended
to put the applicant, the claimant, the courts, and the general public on notice concerning the
extent of the claim to copyright.
Example:

• An application is submitted for a new version of a banner advertisement. The
applicant states “artwork, slogan, typeface” in the New Material Included field.
If the work contains a sufficient amount of pictorial or graphic authorship to
support a claim in artwork, the registration specialist may register the claim
with an annotation, such as: “Regarding new material included: slogan, typeface, typographic ornamentation not copyrightable. 37 C.F.R. § 202.1.”
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621.9(E)(3)

Claim in Uncopyrightable Material: Deposit Copy(ies) Contain
Copyrightable Authorship

If the applicant only asserts a claim in material that is uncopyrightable, the registration specialist may communicate with the applicant.

621.9(E)(4)

Claim in Uncopyrightable Material: Acceptable Authorship Statement Used
to Describe Uncopyrightable Material

If the applicant uses a term in the New Material Included field or space 6(b) of the application
that normally would be used to describe copyrightable authorship, such as “artwork” or “text,”
and if it appears that the applicant is using that term to describe material that is uncopyrightable,
the specialist may communicate or may register the claim with an annotation indicating that
the registration does not cover the uncopyrightable material.

621.9(E)(5)

Claim in Uncopyrightable Material: Works Created by Two or More Authors

If two or more authors are named in the application, and if it appears that one or more of the
authors did not contribute copyrightable authorship to the work, the specialist will ask for
permission to remove the noncontributing author’s information from the registration record.

621.9(E)(6)

621.9(F)
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De Minimis Material Claimed in the New Material Included Field or Space 6(b)

The material described in the New Material Included field or in space 6(b) must be copyrightable. If an element claimed in that field/space is de minimis, the U.S. Copyright Office may ask
for permission to remove that element from the application. If the claim appears to be limited
to that element, the Office will refuse to register the claim.

621.9(F)(1)

Deposit Copy(ies) Contain Copyrightable Authorship and De Minimis Material

If the deposit copy(ies) contain copyrightable material and de minimis material, the registration
specialist may register the claim without communicating with the applicant, provided that the
applicant does not claim the de minimis material in the New Material Included field or in space 6(b).

621.9(F)(2)

Claim in Copyrightable Authorship and De Minimis Material

If the applicant asserts a claim in copyrightable material and de minimis material, the registration specialist generally will ask the applicant for permission to remove the claim in the de
minimis material. In some cases, the specialist may register the claim with an annotation iden-
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tifying the copyrightable material that has been submitted for registration and stating that the
registration does not cover the de minimis material claimed in the application.

621.9(F)(3)

Claim in De Minimis Material: Works Created by Two or More Authors

If two or more authors are named in the application, and if it appears that one of the authors
contributed only a de minimis amount of authorship, the specialist will communicate with the
applicant. If the applicant confirms that the author did not make a copyrightable contribution to the work, the specialist will ask for permission to remove that author’s name from the
registration record.

621.9(F)(4)

Claim in De Minimis Authorship: Registration Refused

If the registration specialist determines that the author’s contribution is de minimis, and if
there appears to be no other basis for asserting a valid claim in the work, the specialist will refuse
registration.

621.9(G)

Discrepancies Between the Limitation of Claim Fields and the Deposit Copy(ies)
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If the applicant completes the Material Excluded field or space 6(b), but the deposit copy(ies)
do not appear to contain any unclaimable material, the registration specialist may annotate the
record to clarify the content of the deposit copy(ies).

tion specialist may register the work with an annotation, such as: “Regarding
limitation of claim: copy only contains words.”

If the applicant completes the New Material Included field or space 6(a), but the authorship described in that portion of the application does not appear in the deposit copy(ies), the specialist
will communicate with the applicant.
Example:

• Walter Bridge submits an online application to register one of his photographs. In the New Material Included and Material Excluded fields he checks
the boxes marked “2-D Artwork,” “Photograph,” “Jewelry design,” “Architectural work,” “Sculpture,” “Technical Drawing,” and “Map.” The registration
specialist will communicate with the applicant to request permission to limit
the claim to “photograph” and to remove the other terms from the registration record.
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621.9(H)

621.9(H)(1)

Discrepancies Involving the Copyright Notice

Published Works

The presence of multiple year dates in the copyright notice for a published work (e.g., © Mountain View Software 2004, 2005, 2006) may indicate that portions of the work have been previously published or previously registered. Likewise, a copyright notice that precedes the date of
publication for a published work by two or more years (e.g., Rise and Shine, published January
2008, © Sunny Day Inc. 2005) may indicate that the work contains previously published or previously registered material. In this situation, the registration specialist may question an application if the applicant fails to complete the Limitation of Claim screen in an online application or
spaces 5, 6(a), and/or 6(b) in a paper application.

621.9(H)(2)

Unpublished Works

The presence of an earlier date or multiple dates in the copyright notice for an unpublished
work does not necessarily mean that the work contains unclaimable material. However, if the
date clearly refers to previously published material or previously registered material, the registration specialist will communicate with the applicant if the applicant failed to complete the
Limitation of Claim screen or spaces 5, 6(a), and/or 6(b) of the paper application.

621.9(I)
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Noto. locate the previous registration information in the U.S. Copyright Office’s records. In
tempt
conducting such a search, the specialist will only look for works that have been registered under
the exact same author and title as the work described in the application.
If there is no record of a previous registration under the same author and title, the specialist
may register the claim with an annotation, such as: “Regarding previous registration: Copyright
Office records show no previous registration under this title.”

If the work described in the application has been published, and if the specialist finds another
work registered under the exact same author and title, he or she may add the previous registration number and year to the registration record. If the previous registration is for an unpublished version of the work described in the application, the specialist may explain that the Office
is issuing a new registration for the first published edition of this work by adding an annotation,
such as: “Regarding previous registration: registration number added from C.O. records. Registered as first published edition.” If the previous registration is for a previously published version
of the work described in the application, the specialist will communicate with the applicant to
determine whether there is a basis for issuing a new registration.
In some cases, the applicant may check box (a) in space 5, indicating that “this is the first published edition of a work previously registered in unpublished form” without providing a date
of publication for the work that has been submitted for registration and without providing a
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previous registration number or year of registration. If the work appears to be unpublished, and
if there is no record of a previous registration under the same title, the registration specialist may
add an annotation, such as: “Regarding previous registration: application states that this is the
first published edition of a work previously registered in unpublished form, but no publication
date or previous registration number given. Registered as unpublished.”

621.9(J)

Reference to Previous Registration Clearly Erroneous

Where the applicant provides a number in the Previous Registration field/space, but the number is clearly erroneous or does not relate to a registration issued by the U.S. Copyright Office,
the registration specialist may annotate the registration record and register the claim without
communicating with the applicant. If the applicant provides an erroneous number and checks
the “yes” box on space 5 of a paper application, the specialist may ask the applicant for permission to remove that number from the registration record and to change the answer on space 5
from “yes” to “no.”
Examples:

• Lois Lanier submits an application for a product logo. In the Previous Registration field, the applicant provides a U.S. trademark registration number.
The specialist will add an annotation to the registration record, such as: “Regarding previous registration: applicant gives RN 1234567, which is not a
Copyright Office registration number.”
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17No•. Saskatoon Scriveners submits a paper application to register an anthology
of short stories by a Canadian author. The applicant checks the “yes” box
on space 5 of the application indicating that the work has been previously
registered. In a cover letter, the applicant explains that the work has been
registered in Canada and a copy of the Canadian registration is included with
the application. The registration specialist will ask for permission to remove
the reference to the Canadian registration by changing the answer on space 5
of the application from “yes” to “no.”
621.9(K)

Reference to a Preregistration in the Previous Registration Field/Space

If the applicant provides a preregistration number in the Previous Registration field in the
online application, the registration specialist will move that information to the correct portion
of the registration record.
If the applicant provides a preregistration number on a paper application, the specialist will
move that information to the correct portion of the record. If the applicant checks the “yes” box
that appears in space 5, the specialist will register the work with an annotation, such as: “Regarding previous registration: information refers to preregistration under 17 U.S.C. § 408(f), not full
registration under 17 U.S.C. § 408(a).”
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622

622.1

Rights and Permissions Information / Correspondent / Mail Certificate

Rights and Permissions Information

The applicant may provide the name, address, and other contact information for the person
and/or organization that should be contacted for permission to use the work. Providing this
information is optional and an application will be accepted even if this portion of the application is left blank.
The applicant may provide rights and permissions information in an online application on the
Rights and Permissions Information screen. Currently, there is no space for this information on
the paper applications.
The applicant may provide as much or as little information as the applicant prefers. For example,
the applicant may provide the name of the person and/or organization who may be contacted
for permission to use the work, along with the street address, telephone number, fax number,
and email address (if any) for that person or organization. If the applicant prefers not to provide
personally identifiable information, the applicant may provide the name and address for a third
party agent or a post office box number in lieu of a street address.
If the applicant provides rights and permissions information on the application, that information will appear on the certificate of registration, which will be made available to the public
upon request. In addition, rights and permissions information will appear in the online public
record for the work, which can be accessed by anyone who performs a search for the work on
the U.S. Copyright Office’s website.
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the form of an affidavit, and must pay the appropriate fee for this service. For more information on this procedure, see Chapter 1800, Section 1805.

For a general discussion of privacy concerns, see Chapter 200, Section 205.

622.2

Correspondent

The applicant must provide the name, address, and other contact information for the person
or persons who should be contacted if the registration specialist has questions or concerns
regarding the application. This person is known as the correspondent.
As a general rule, the U.S. Copyright Office will direct all communications concerning an application or a registration to the correspondent at the email address, phone number, or mailing
address provided in the registration record.
When completing an online application, the applicant should provide this information on the
Correspondent screen; when completing a paper application, the applicant should provide this
information on space 7(b) of the application under the heading Correspondence. Specifically,
the applicant should provide the correspondent’s first and last name, along with the street address (or P.O. Box) and email address where that person may be contacted. If the applicant fails

Chapter 600

| 197

REVISED 09/29/2017

(506 of 1356)
Case: 17-35587, 03/15/2019, ID: 11228746, DktEntry: 88-2, Page 460 of 1306
C O M P E N D I U M : Examination Practices

to provide this information in an online application, the application will not be accepted by the
electronic registration system. In addition, the applicant is strongly encouraged to provide the
area code, daytime telephone number, and fax number (if any) for the correspondent, as well as
the name of the organization (if any) where the correspondent may be reached.
When a duly authorized agent or other third party submits an application on behalf of the
author, the claimant, and/or an owner of one or more of the exclusive rights in the work, the
third party should provide his or her name, address, and contact information in the Correspondent field/space.
The name and address provided in the application will not appear in the online public record,
but it will appear on the certificate of registration and the offline registration record. The Office
will not remove this information from the offline registration record once a registration has
been issued, and may make this information available to the public upon request. See generally
Removal of Personally Identifiable Information From Registration Records, 82 Fed. Reg. 9004
(Feb. 2, 2017).
For a general discussion of privacy issues, see Chapter 200, Section 205.

622.3

Applicant’s Internal Tracking Number

Inc.
,
p
u
ro
19
0
G
2
w
,
1
llo
his1intended
. Ziand
c
r
v
Providing a tracking number iscoptional
this
feature
for the applicant’s
a
.
Muse these numbers tosolely
In Officeddoes
n
,
o
convenience. The U.S.
Copyright
not
keep
track of pending
T
e appear on the certificate of registration.
VHthe number
ivwill
n
h
i
applications,
although
c
r
d
cite
87 a
5
5
3
17.
o
N
Mailing Address for the Certificate of Registration

The applicant may assign an internal tracking number to an online application by completing
the field marked Applicant’s Internal Tracking Number on the Certification screen.

622.4

The applicant should provide the first and last name of the person and/or the name of the organization to whom the certificate of registration should be sent, along with the street address
(or P.O. Box), city, state, and zip code for that person and/or organization.
When completing an online application, the applicant should provide this information on the
Mail Certificate screen. If the applicant fails to provide this information, the application will not
be accepted by the electronic registration system.
When completing a paper application, the applicant should provide this information in space
9 of the application under the heading “Certificate Will be Mailed in Window Envelope to This
Address.” Space 9 should be completed legibly; failure to provide a legible name and address may
delay the delivery of the certificate of registration.
The applicant should provide only one mailing address in the application. The Office will send
a single copy of the certificate of registration to that address by first class mail. Additional copies of the certificate of registration may be obtained from the Office for an additional fee. For
instructions on how to request additional copies of a certificate of registration, see Chapter
2400, Section 2408.
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The name and mailing address provided in the application will not appear in the online public
record, but it will appear on the certificate of registration and the offline registration record. The
Office will not remove this information from the offline registration record once a registration
has been issued, and may make this information available to the public upon request. See generally Removal of Personally Identifiable Information From Registration Records, 82 Fed. Reg.
9004 (Feb. 2, 2017).
For a general discussion of privacy issues, see Chapter 200, Section 205.

623

Special Handling

This Section discusses the U.S. Copyright Office’s practices and procedures for special handling.

623.1

What Is Special Handling?

Special handling is a procedure for expediting the examination of an application to register a
claim to copyright or the recordation of a document pertaining to copyright. The U.S. Copyright
Office offers this service in certain circumstances where a copyright owner or other interested
parties have a compelling reason for the expedited issuance of a certificate of registration or a
certificate of recordation, as described in Section 623.2. The Office charges an additional fee for
this service, which is discussed in Section 623.6.
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The Office recognizes that a delay in the issuance of a certificate may create difficulties for the
copyright owner or other interested parties, particularly when litigation is expected. Therefore,
the Office has established a procedure for processing applications and recording documents
on an expedited basis for an additional fee. The procedure for requesting special handling is
discussed in Section 623.5.
See generally Fees for Special Handling of Registration Claims, 74 Fed. Reg. 39,900 (Aug. 10,
2009); Policy Decision: Revised Special Handling Procedures, 56 Fed. Reg. 37,528 (Aug. 7, 1991);
Policy Decision Fixing Fees for the Special Handling of Import Statements and Documents,
50 Fed. Reg. 46,206 (Nov. 6, 1985); Policy Decision Announcing Fee for Special Handling of
Applications for Copyright Registration, 47 Fed. Reg. 19,254 (May 4, 1982).

623.2

Justification for Special Handling

The U.S. Copyright Office will grant a request for special handling in the following situations:

• Pending or prospective litigation.
• Customs matters.
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• Contract or publishing deadlines that necessitate the expedited issuance of a certificate.
The Office may refuse to grant special handling if the request is not sufficiently justified, or if the
Office is unable to process the request based on the Office’s workload or budget at the time the
request is made. The Office will not grant any request for special handling in connection with a
request for reconsideration of a refusal to register.
Examples:

• Timothy King discovers that a website published his photograph of the Dalai
Lama without his permission. He intends to send a cease and desist letter to
the website demanding that the photo be removed from the site. Before sending the letter, Timothy submits an application to register his work and asks
the Office to process the application on an expedited basis due to pending or
prospective litigation. The request for special handling will be granted.

• The Pomegranate Company submits an application to register a motion picture and asks the Office to process the application on an expedited basis. In
the Note to Copyright Office field the applicant explains that it intends to
record its registration with the U.S. Customs and Border Protection Service
to prevent infringing copies from being imported into the United States. The
request for special handling will be granted.

.
• I.P. Asset Advisors intends to make a loan to a songwriter.
, IncThe company in-
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Special Handling Procedures, 56 Fed. Reg. at 37,528; Policy Decision Fixing Fees
tends to take a security interest in the songwriter’s works as collateral for the
loan. The loan agreement stipulates that the security interest must be recorded with the Office on or before the date that the deal closes. The company
submits a copy of the loan agreement and asks the Office to record the document on an expedited basis. The request for special handling will be granted.

for the Special Handling of Import Statements and Documents, 50 Fed. Reg. at 46,206.

623.3

Examination Guidelines: Special Handling

The U.S. Copyright Office will apply the same practices and procedures when examining a claim
to copyright or a document pertaining to copyright, regardless of whether the applicant asks
for special handling.

623.4

Timeline for Special Handling Requests

Once a request for special handling has been received, the U.S. Copyright Office will determine
if the applicant paid the correct fee and provided a compelling justification for the request, as
discussed in Section 623.2. If the applicant failed to pay the correct fee, failed to provide a compelling justification, or if the Office determines that special handling would be unduly burdensome, the Office will notify the applicant that the request has been denied and that the claim
will be examined on a regular basis.
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If the request for special handling is granted, the Office will make every attempt to examine
the application or the document within five working days thereafter, although the Office cannot guarantee that all applications or all documents will be registered or recorded within that
timeframe.
As a general rule, the Office will issue a certificate of registration or a certificate of recordation
within five working days after the request for special handling has been granted, if it is clear that
the material deposited constitutes copyrightable subject matter and that the other legal and
formal requirements of U.S. copyright law have been met.
If there are questions or issues that prevent the Office from registering the work or recording
the document, the Office generally will notify the party that submitted the application or document within five working days after the request for special handling has been granted. If the
applicant responds to this communication, the Office will provide its response to the applicant’s
communication(s) within a reasonable amount of time.
If it is clear that the requirements of the law have not been met, the Office will refuse to register
the claim or will refuse to record the document. A refusal will be made in a written communication that will be sent to the party that submitted the application or document. However, the
Office cannot guarantee that a decision will be made or that the refusal will be issued within the
timeframe specified above.

623.5
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The
Office or any time before the Office issues a certificate of registration or a certificate of recordation. In all cases, the Office will retain a copy of the request in the registration record or the
recordation record.
When requesting special handling for a claim to copyright, the Office strongly encourages applicants to complete an online application and upload an electronic copy of the work if the work
is eligible for submission in an electronic format. When submitting the deposit in a hard copy
format, the Office strongly encourages applicants to deliver the deposit copy(ies) in person to
ensure they are received in a timely manner and to minimize the risk of damage. For guidance
in determining whether a work is eligible for submission in electronic format, see Chapter 1500,
Section 1507.2. For information concerning the procedures for delivering deposit copy(ies) in
person, see Chapter 1500, Section 1508.5.
If the Office subsequently registers the work, the registration specialist may add an annotation to
the certificate of registration and the online public record indicating that the work was registered
on an expedited basis. But the specialist will add this annotation only in cases where the request
for special handling was submitted after the application, deposit copy(ies), and filing fee were
received. For information concerning this procedure, see Section 623.5(D).

Chapter 600

| 201

REVISED 09/29/2017

(510 of 1356)
Case: 17-35587, 03/15/2019, ID: 11228746, DktEntry: 88-2, Page 464 of 1306
C O M P E N D I U M : Examination Practices

By contrast, when the Office records a document on an expedited basis, the recordation specialist will not add an annotation to the certificate or the online public record for that document.

623.5(A)

Online Requests for an Expedited Certificate of Registration

When submitting an application using the electronic registration system, the applicant may
request special handling by completing the fields that appear on the Special Handling screen.
The applicant should check the box marked Special Handling and provide a justification for the
applicant’s request by checking one or more of the boxes that appear under the heading Compelling Reason(s) (i.e., pending or prospective litigation; customs matters; contract or publishing
deadlines).
The request for special handling must be certified by an author of the work, the claimant named
in the application, an owner of one or more of the exclusive rights in the work, or a duly authorized agent of one of the aforementioned parties. The certifying party should check the box that
reads, “I certify that I am the author, copyright claimant of exclusive rights, or the authorized
agent of the author, copyright claimant of exclusive rights of this work.” By checking this box,
the certifying party confirms that the information provided in the request for special handling
is correct to the best of his or her knowledge. There is no need to date the certification; the date
will be added automatically when the application is received by the U.S. Copyright Office.
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Additional comments or instructions that may be relevant to the request for special handling
may be provided in the field marked Explanation for Special Handling, such as the applicant’s
preference for the delivery of the certificate of registration.

623.5(B)

cate of recordation. The letter must include one or more of the justifications listed in Section
623.2 (i.e., pending or prospective litigation; customs matters; contract or publishing deadlines).
In addition, the party making the request must provide a signed statement certifying that the
information contained in the letter is correct to the best of his or her knowledge.
The letter should be clearly labeled “Special Handling” and should be delivered to the Public
Information Office together with the following items:
Special handling for copyright registration:

• An appropriate application to register the claim to copyright.
• The appropriate deposit copy(ies), phonorecords, or identifying material for the claim to
copyright.

• The appropriate filing fee or deposit account number.
• The special handling fee or deposit account number.
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Special handling for copyright recordation:

• The transfer or other document pertaining to copyright that is being submitted for recordation.
• The appropriate document recordation fee or deposit account number.
• The special handling fee or deposit account number.
The Public Information Office is located in Room LM-401 of the James Madison Memorial
Building of the Library of Congress, 101 Independence Avenue SE, Washington, DC 20559, and
is open Monday through Friday from 8:30 a.m. to 5:00 p.m. Eastern Time (except for federal
holidays). Please be advised that visitors to the U.S. Copyright Office must pass through security
before entering the building, and that sealed packages or packages that are more than twentyfour inches wide by fifteen inches high are not permitted.
For more information on visiting the Office, see Chapter 200, Section 204.1(B)(3).

623.5(C)

Requests Delivered by Courier or by Mail

Although it is strongly discouraged, applicants may submit a request for special handling by
mail, or if the package exceeds certain measurements, by courier.
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17is-located at 2nd and D Streets NE, Washington, DC. This location is open Monday
.
o
N
through Friday from 8:30 a.m. to 4:30 p.m. Eastern Time (except for federal holidays). Items
delivered to this location are typically sent to the Office the next working day.
Items delivered by U.S. mail should be sent to the following address:
Special Handling
Copyright RAC Division
P.O. Box 71380
Washington, DC 20024-1380

A package containing a request for special handling must not exceed twelve inches by eighteen
inches by four inches in size. Packages exceeding these dimensions should be delivered in person
to the Public Information Office using the procedure described in Section 623.5(B) or should be
sent by U.S. mail to the following address:
Special Handling
Department 100
Washington, DC 20540
IMPORTANT NOTE: Packages delivered by private courier can only be delivered to the Congressional

Courier Acceptance Site. If a package is delivered to one of the mailing addresses listed above by a
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private courier, it will be rerouted to another location and may not be delivered to the Office for
up to three months.

623.5(D)

Procedure for Requesting Special Handling for a Pending Application or
a Pending Recordation

A request for special handling may be made at any time before the U.S. Copyright Office issues a
certificate of registration or certificate of recordation. If an application or a document recordation request is already pending, the applicant or remitter may ask the U.S. Copyright Office to
process the application or document on an expedited basis, provided that the requesting party
pays the special handling fee and provided that there is a compelling reason for the request.
To request special handling for a pending application or a pending recordation request, the applicant or remitter should prepare a letter containing the information set forth in Section 623.5(B).
To facilitate the location of the application that is the subject of the request, the letter should
provide the following information:

• The service request number/case number for the work, if known.
• The exact title of the work as it appears in the application.
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tronic submission, by first class mail, by registered mail, by certified mail, by private courier,
or by hand delivery).

To facilitate the location of the document that is the subject of the request, the letter should
provide the following information:

• The title of the first work listed in the document.
• The date the document was submitted to the Office.
• The means by which the document was submitted to the Office (e.g., by first class mail, by
registered mail, by certified mail, by private courier, or by hand delivery).

• The amount of the recordation fee that was submitted to the Office and the type of payment
(e.g., by deposit account, by check, by credit card, etc.).

• The name of the person or entity who paid the recordation fee.
The letter should be sent to the Office in an envelope that is clearly labeled “Special Handling”
together with the special handling fee and, if possible, with a photocopy of the application or a
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photocopy of the document. The envelope may be delivered in person to the Public Information
Office using the procedure described in Section 623.5(B), or it may be delivered by U.S. mail or
by private courier using the procedure described in Section 623.5(C).
In some cases, the applicant may be required to pay a search fee if the application or document
cannot be located immediately. The fee for this service is set forth in the fee schedule on the
Office’s website in the field marked “Retrievals and Copies of Records.”

623.6

Special Handling Fee

To expedite a registration or recordation, the applicant or remitter must pay a special handling
fee in addition to the filing fee for the application or the recordation fee for the document. These
fees are set forth in the fee schedule on the Office’s website in the field marked “Special Handling
for Registration of Qualified Copyright Claims” and “Special handling of recordation of documents.” The special handling fee must be paid for each application and for each document for
which expedited service is requested and granted.
Once a request for special handling has been granted, the special handling fee is not refundable,
regardless of whether the Office issues a certificate of registration or a certificate of recordation.
If the applicant requests special handling through the electronic registration system, the special
handling fee may be paid with a credit card, a debit card, or an electronic transfer from a checking account, savings account, or a deposit account.
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Checks must be made payable to the U.S. Copyright Office, they must be payable in U.S. dollars,
they must be imprinted with an American Banking Association routing number, and they must
be redeemable through a U.S. institution without a service charge or exchange fee. International
money orders and foreign postal money orders that are negotiable only at a post office will not
be accepted.
If the Office issues a certificate of registration or a certificate of recordation, and if the payment for
the special handling fee is returned or invalidated, the registration or recordation will be cancelled.
See Policy Decision: Revised Special Handling Procedures, 56 Fed. Reg. at 37,528; Policy Decision Announcing Fee for Special Handling of Applications for Copyright Registration, 47
Fed. Reg. at 19,254.

623.7

Special Handling for Multiple Applications That Share the Same Deposit Copy

On occasion, an applicant will submit multiple applications together with a single deposit copy,
and will ask the U.S. Copyright Office to process some — but less than all — of those applications on an expedited basis. In such cases, the Office will expedite the examination of the applications for which special handling has been requested, but will not expedite the examination
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of the other applications. The applicant must pay an additional fee, which will be added to the
filing fee for each application and the special handling fee. The fee for this service is set forth in
the fee schedule on the Office’s website on the line marked “Handling fee for each non-specialhandling claim using the same deposit.”
Before processing each application the Office will ask the applicant to submit the additional fee
(if it has not been paid). If the applicant prefers to avoid the additional fee, the applicant may
submit a separate deposit copy for the applications that do not require special handling.
Example:

• Grantham Records intends to register a compact disc containing seven tracks.
The company submits seven applications on Form PA for each song on the
CD, one application on Form SR for the sound recording, and one application on Form VA for the artwork that appears on the cover of the CD. The
company submits a single CD as the deposit copy for all of its applications.
Grantham asks the Office to process the application for the first song on
an expedited basis, because the company intends to file a lawsuit against a
website that is streaming the song without permission. Grantham submits the
filing fee for each application and the special handling fee for the application
to register the first song. Because Grantham submitted a single CD as the
deposit copy for all of its applications, the Office will ask the company to pay
an additional fee for using the same deposit copy for the claims that do not
require special handling. If Grantham does not wish to pay the additional fee,
the company should submit a separate CD as the deposit copy for the applications that do not require expedited service.
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Certification

This Section discusses the procedures for certifying a copyright application and the practices
regarding the examination of the Certification field/space.

624.1

The Significance of the Certification

The person who signs a copyright application certifies that the information provided therein is
correct to the best of his or her knowledge. 37 C.F.R. § 202.3(c)(2)(iii). Knowingly making a false
representation of a material fact in an application for copyright registration, or in any written
statement filed in connection with the application, is a crime that is punishable under 17 U.S.C.
§ 506(e).

624.2

Who May Certify the Application?

The applicant is the party who certifies the certification and submits the application to the U.S.
Copyright Office. An application to register a claim to copyright may be certified by any of the
following parties:
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• The author of the work.
• A person or organization that has obtained all of the rights under copyright from the author.
• An owner of one or more — but less than all — of the exclusive rights in the work.
• A duly authorized agent of any of the foregoing parties.
No other person or entity is entitled to certify a copyright application. 37 C.F.R. § 202.3(c)(2)(i).

624.2(A)

Application Certified by the Author or the Author’s Duly Authorized Agent

If the author owns all of the rights under the copyright on the date that the application is submitted, the author should be named in the application as the copyright claimant. In this situation,
the application should be certified by the author or the author’s duly authorized agent.
For further discussion of this issue, see Section 619.6 and Chapter 400, Section 405.

624.2(B)

Application Certified by a Party That Owns All the Rights under Copyright That
Initially Belonged to the Author or That Party’s Duly Authorized Agent
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For further discussion of this issue, see Sections 619.7 and 619.8, and Chapter 400, Sections 405
and 406.

624.2(C)

Application Certified by an Owner of One or More — but Less than All — of
the Exclusive Rights or That Party’s Duly Authorized Agent

If the author has assigned one or more — but less than all — of the rights in the work to another
party, then the author should be named as the copyright claimant. In this situation, the application may be certified by the author, the transferee, or their respective agents.
If the author assigned all of his or her rights under copyright to a third party and that transferee,
in turn, assigned some — but not all — of those rights to an exclusive licensee, the author
should be named as the copyright claimant. However, the author, the transferee, the exclusive
licensee, or their respective agents may certify and submit an application to register the work
with the U.S. Copyright Office.
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For further discussion of this issue, see Section 619.7 and 619.9 and Chapter 400, Sections 405
and 407.
See Registration of Copyright: Definition of Claimant, 77 Fed. Reg. 29,257, 29,259 (May 17,
2012).

624.3

624.3(A)

Completing the Application: Certification

Online Applications

When completing an online application, the applicant will be asked to certify the application on
the Certification screen. Specifically, the applicant should provide the first and last name of the
individual who is certifying the application in the space marked “Name of Certifying Individual”
and should check the box that reads “I certify that I am the author, copyright claimant, or owner
of exclusive rights, or the authorized agent of the author, copyright claimant, or owner of
exclusive rights of this work and that the information given in this application is correct to the
best of my knowledge.” 37 C.F.R. § 202.3(c)(2)(ii). There is no need to date the certification in
an online application; the date will be added automatically when the application is received by
the U.S. Copyright Office. See Online Registration of Claims to Copyright, 72 Fed. Reg. 36,883,
36,887 (July 6, 2007).
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If the certification box has not been checked, or if a name is not provided in the field marked
“Name of Certifying Individual,” the application will not be accepted by the electronic registration system.

624.3(B)

Paper Applications

A paper application should be signed and dated on space 8 of the application under the heading Handwritten Signature. In addition, the first and last name of the person who certified the
application should be typed or printed on the space marked Typed or Printed Name and Date.
37 C.F.R. § 202.3(c)(2)(ii).
If the signature is illegible the registration specialist will add an annotation to the registration
record, such as: “Regarding certification: Image of signature on file in Copyright Office.”
The person who certifies the application should check one of the boxes on the application indicating whether he or she is an author of the work, the claimant specified in the application, an
owner of one or more exclusive rights in the work, or a duly authorized agent of one of the
foregoing persons. 37 C.F.R. § 202.3(c)(2)(i). Ordinarily, an application will be accepted if two or
more of the boxes in space 8 have been checked unless there is reason to question the application.

• Checking the “author” box means that the person certifying the application is one of the
authors of the work named in space 2 of the application.
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• Checking the “other copyright claimant” box means that the person certifying the application
is the copyright claimant named in space 4 of the application. It also means that the person
certifying the application owns all the rights under the copyright that initially belonged to
the author.

• Checking the “owner of exclusive rights” box means that the person certifying the application
owns one or more of the exclusive rights under the copyright, such as the right to distribute
the work, or the right to perform the work publicly, etc.

• Checking the “authorized agent of ” box means that the person certifying the application is

an authorized representative of an author named in space 2 of the application, the copyright
claimant named in space 4 of the application, or a party that owns one or more of the exclusive rights in the work. If the person certifying the application is a duly authorized agent, he
or she should provide the name of the person or entity that he or she represents.

If the application has not been signed, the specialist will communicate with the applicant, even if
a handwritten signature appears in a cover letter or elsewhere in the registration materials. If the
applicant or the applicant’s authorized agent confirms that the information in the application is
correct, the specialist will add that party’s name to the Certification space and will provide the
date of the communication as the date of certification. In addition, the specialist will add a note
to the registration record indicating that there is correspondence in the file.

624.4

624.4(A)
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When completing an online application, the individual who certifies the application should
provide his or her first and last name. When completing a paper application, the individual who
certifies the application should provide a handwritten signature containing his or her first and
last name. The U.S. Copyright Office will accept a photocopy of a handwritten signature, but a
stamped signature or a signature provided on a preprinted label is not acceptable. Likewise, the
Office will not accept a signature consisting solely of initials or a monogram.
If the work described in the application is a pseudonymous work, the author may sign the application using his or her pseudonym, provided that the name is clearly identified as a pseudonym
in the registration materials. For a detailed discussion of pseudonymous works, see Section 615.2.
The application must be certified by an individual. A certification that merely recites the name of
a business, company, partnership, or other legal entity is unacceptable. The registration specialist
will accept a certification that includes the name of the individual who certified the application,
along with the name of that person’s employer or the business or organization that he or she
represents.
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Examples:

• An online application is submitted for a product catalog naming Viscous
Liquids, LLC as the author and copyright claimant. The certification reads,
“Mark Arnett, for Viscous Liquids, LLC.” The claim will be registered.

• An online application is submitted for a technical drawing naming Nobel Gas,
Inc. as the author and copyright claimant. The certification reads “Executive
Vice President and General Counsel.” The registration specialist will ask the
applicant to provide the first and last name of the person who certified the
application. The specialist will add this name to the registration record, and
will add a note indicating that there is correspondence in the file.

• An online application is submitted for a prospectus naming Precious Metals
Corporation as the author and copyright claimant. The certification reads
“Precious Metals.” The registration specialist will communicate with the applicant and explain that the application must be certified by an individual
and that the applicant should provide the first and last name of the certifying
individual. The specialist will add this name to the registration record, and
will add a note indicating that there is correspondence in the file.

• Camry Royce submits an online application to register a toy car. In the Certi-
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fication field, the applicant signs the application “C.R.” The registration specialist will communicate with the applicant to request the full name of the
individual who certified the application. The specialist will add this name
to the registration record, and will add a note indicating that there is correspondence in the file.

624.4(B)

that the application was certified. 37 C.F.R. § 202.3(c)(2)(iv). The date of the certification may be
the same as the date that the application is received in the U.S. Copyright Office, but it cannot
be later than the date of receipt or earlier than the date of publication specified in the application. If the date specified in the Certification space is later than the date that the application was
received, the registration specialist will communicate with the applicant. Likewise, if the date
of publication specified in space 3(b) of the application is later than the date of the certification,
the specialist will communicate with the applicant to confirm that the date of publication is
correct. 37 C.F.R. § 202.3(c)(2)(iv).
Examples:

• Kitt Robbins submits a paper application that is received by the Copyright
Office on September 1, 2012. The certification is dated October 2, 2012. The
registration specialist communicates with the applicant by phone on March
15, 2013. If the applicant confirms that the information set forth in the application is correct, the specialist will register the claim with an effective date
of registration of September 1, 2012. In addition, the specialist will add a note
to the registration record indicating that there is correspondence in the file.

• Jason Johns signs his application on August 25, 2012 and mails it to the Office. The application is received on September 1, 2012. The application gives
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October 1, 2012 as the date of publication. The registration specialist contacts
the applicant on December 1, 2012 to confirm that the work was, in fact, published on October 1, 2012. If the applicant confirms that the date of publication is correct the specialist will register the claim and will add a note to the
registration record indicating that there is correspondence in the file. If the
applicant confirms that the work was published on a different date (such as
September 15, 2012), the specialist will amend the registration record to reflect
the correct publication date. In both cases, the effective date of registration
will be September 1, 2012.
625

Effective Date of Registration

The U.S. Copyright Office must receive an acceptable application, deposit copy, and filing fee
before a registration can be made. When a work is registered, the Office assigns an effective
date of registration to the certificate of registration. The effective date of registration (“EDR”)
is the day on which an acceptable application, complete deposit copy, and filing fee, which are
later determined by the Register of Copyrights or by a court of competent jurisdiction to be
acceptable for registration, have all been received in the Office. 17 U.S.C. § 410(d). “Where the
three necessary elements are received at different times the date of receipt of the last of them is
controlling, regardless of when the Copyright Office acts on the claim.” H.R. REP. NO. 94-1476,
at 157 (1976), reprinted in 1976 U.S.C.C.A.N. 5659, 5773.

625.1
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Examples:

• On January 1, 2005 the Office receives an online application for an unpublished manuscript along with the requisite deposit copy and filing fee. The
application states that the title of the work is Sunny Days. On February 1, 2005,
the applicant notifies the Office that the title of the work should be changed
to Sunny Daze. The work will be registered with an effective date of registration of January 1, 2005.

• On April 15, 2010, the Office receives a paper application for a photograph,
along with the appropriate deposit copies and filing fee. On June 15, 2010, the
registration specialist notifies the applicant that the title of the work does
not appear on the application, the deposit copy, or elsewhere in the registration materials. On July 15, 2010, the applicant informs the specialist that the
title of the work is Image No. 9. The specialist will add the title to the registration record and will add a note to the correspondence record indicating the
source of this information. The work will be registered with an effective date
of registration of April 15, 2010.

• On June 10, 2012, the Office receives an online application for a sound recording, along with the proper deposit copy and filing fee. The application states
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that the author is a citizen of Iran and that the work was first published in
Iraq. On December 10, 2012, the registration specialist notifies the applicant
that the work does not appear to be eligible for copyright protection in the
United States, because the United States has not signed any copyright treaties
with Iran or Iraq. On January 10, 2013 the applicant informs the specialist that
the author created this sound recording at a recording studio in Syria. The
specialist will add an annotation to the registration record, such as: “Regarding publication: applicant states the work was first fixed in Syria.” The work
will be registered with an effective date of registration of June 10, 2012.

• On August 31, 2007 the Office receives an online application for a musical
composition, along with the proper deposit copies and filing fee. The application names Moonshine Music as the sole claimant. In a letter dated September 30, 2007 the applicant informs the Office that the copyright actually
belongs to Moonbounce LLC, which is a subsidiary of Moonshine Music.
The specialist will amend the registration record and add a note to the correspondence record identifying the source of this information. The work will
be registered with an effective date of registration of August 31, 2007.

• On June 1, 2007 the Office receives a paper application for a choreographic
work naming Light & Lithe as the author, together with the proper deposit
copies and filing fee. The claimant space has been left blank but transfer
statement “by contract” is given in the Transfer space. On October 1, 2007
the registration specialist notifies the applicant that the name of the claimant
does not appear in the application or elsewhere in the registration materials.
The applicant provides the claimant’s name, No More Weight, Ltd., to the
specialist in a telephone conversation on October 10, 2007. The specialist
will add the claimant’s name to the registration record and will make a note
in the correspondence record identifying the source of this information. The
work will be registered with an effective date of registration of June 1, 2007.
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625.2

Minimum Requirements for Acceptable Deposit Copy(ies)

To establish an effective date of registration, the U.S. Copyright Office must receive deposit
copy(ies) containing the entire copyrightable content of the work described in the application.
If it appears that the applicant failed to submit the appropriate number of copies or phonorecords, failed to submit the entire copyrightable content of the work (or appropriate identifying
material, where permitted), or if the specialist is unable to access, view, or examine that content,
the specialist may communicate with the applicant or may refuse registration.
If the work is approved for registration, the effective date of registration is the date that the Office received the entire copyrightable content of the work in a form that can be accessed, viewed,
and examined.
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625.2(A)

Acceptable File Formats for the Deposit Copy(ies) Accompanying
an Online Application

If the applicant uploads a deposit copy(ies) using any of the acceptable file formats listed on
the U.S. Copyright Office’s website, the effective date of registration will be the date that the
Office received the deposit copy(ies), provided that the file can be opened and provided that
the applicant satisfied the minimum requirements for an acceptable application and paid the
applicable filing fee as of that date.

625.2(B)

Unacceptable File Formats for the Deposit Copy(ies) Accompanying
an Online Application

If the applicant uploads the deposit copy(ies) in a file format that is not listed in the regulations
or on the U.S. Copyright Office’s website, the registration specialist may communicate with the
applicant to request a deposit in an acceptable file format or may refuse registration.
If the specialist asks the applicant to resubmit the deposit copy(ies) in an acceptable file format,
and if the work is subsequently approved for registration, the effective date of registration will be
the date that the Office received a copy or phonorecord of the work in an acceptable file format
that can be accessed, viewed, and examined by the specialist. 37 C.F.R. § 202.20(b)(2)(iii)(D).

625.2(C)
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the applicant resubmits the deposit copy(ies) in one of the file formats listed on the Office’s
website, the effective date of registration generally will be based on the date that the Office received an acceptable copy, although the Office may assign a different date at its discretion (e.g.,
the date of the original submission).

625.2(D)

Shipping Slips for Mailing Physical Deposit Copy(ies) to Accompany an Online
Application

When submitting an online application, the applicant may upload the deposit copy(ies) through
the U.S. Copyright Office’s electronic registration system, provided the work is not subject to
best edition requirements and provided that the work meets one or more of the requirements
set forth in Chapter 1500, Section 1507.2. For a discussion of the best edition requirements, see
Chapter 1500, Section 1504.
When required to submit physical deposit copy(ies), the applicant may submit the deposit
copy(ies) by mail, by courier, or by personal delivery to the Public Information Office. When
submitting the deposit copy(ies) using one of these methods, the applicant must attach a shipping slip to the deposit copy(ies) to ensure that they will be paired with the online application.
37 C.F.R. § 202.3(b)(2)(i)(D).
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To create a shipping slip the applicant must click the Create Shipping Slip button at the bottom of
the Case Summary screen, then click the shipping slip link that appears in the Send By Mail field.
The applicant must print a copy of the shipping slip and attach it to each of the deposit copy(ies).
The effective date of registration for claims submitted by mail, by courier, or by personal delivery
will be determined based on the date that the Office receives the deposit copy(ies) together with
the corresponding shipping slip. Failure to attach the shipping slip to each deposit copy(ies)
will prevent the copy(ies) from being paired with the online application and may require the
applicant to resubmit the deposit copy(ies) to the Office, which in turn, will delay the effective
date of registration.
For additional information concerning this procedure, see Chapter 1500, Section 1508.2.

625.3

Minimum Requirements for an Acceptable Filing Fee

To establish an effective date of registration the U.S. Copyright Office must receive the full, applicable filing fee. To determine the correct filing fee, see the fee schedule on the Office’s website.

625.3(A)

Forms of Payments
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Checks

A filing fee may be paid with a credit card, a debit card, an electronic transfer from a checking
or savings account, or with a check, bank draft, or money order made payable to the U.S. Copyright Office. The Office also maintains a system of deposit accounts for parties who frequently
conduct business with the Office. Persons or entities that maintain a deposit account may deposit
funds into the account and charge fees against that balance instead of sending a separate payment
with each application or other request for services. See 37 C.F.R. § 201.6(b). For a discussion of
deposit accounts, see Chapter 1400, Section 1403.5.

redeemable through a U.S. institution, they must be imprinted with an American Banking Association routing number, and they must be redeemable for the full amount of the fee required
without a service or exchange fee. 37 C.F.R. § 201.6(a). Postal money orders and international
money orders that are negotiable only at a post office are not acceptable.
The Office cannot assign an effective date of registration if the applicant submits an unacceptable form of payment, such as uncollectible payments submitted through www.pay.gov, dishonored ACH fees, uncollectible checks, unsigned checks, postdated checks, mutilated checks,
illegible checks, fees made payable in a foreign currency, postage stamps, or the like.

625.3(B)

Insufficient Funds

If the applicant fails to submit the correct filing fee or if there are insufficient funds in a deposit
account when an application is received, the U.S. Copyright Office’s Receipt Analysis and Control Division (“RAC”) will notify the applicant or account holder in writing.
If the correct filing fee is submitted within forty-five days after the date set forth in the notice
from RAC, the effective date of registration will be changed to reflect the date that the funds
were received, provided that the applicant satisfied the minimum requirements for an acceptable
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application and deposit copy(ies) as of that date. If the Office does not receive a response within
forty-five days after the date set forth in the notice from RAC, the file will be closed.
If an applicant submits funds or has funds in a deposit account that are sufficient to cover the
filing fee for one or more, but not all, of the applications that are submitted for registration,
the Office will not communicate with the applicant to determine which application should be
processed first. RAC will apply the filing fees to the applications in no particular order until the
funds have been exhausted and will forward those applications to the Registration Program for
examination.

625.3(C)

Special Handling Fee

The fee for processing an application on an expedited basis is separate from the filing fee, and
the date that the special handling fee is received in the U.S. Copyright Office does not affect the
effective date of registration. If the applicant submits an application together with the appropriate deposit copy(ies) and filing fee, and subsequently asks the Office to process that application
on an expedited basis, the effective date of registration will be the date that the Office received
an acceptable application, deposit copy(ies), and filing fee, rather than the date that the special
handling fee was received.
For a discussion of special handling, see Section 623.

625.4
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has determined that the material deposited constitutes copyrightable subject matter and the
other legal and formal requirements for registration have been met. 17 U.S.C. § 410(a).

625.5

Differences Between an Application and a Certificate of Registration

The date on which the U.S. Copyright Office receives an application for registration will constitute the effective date of registration only if (i) the Office subsequently determines that it has
received (a) the proper filing fee; (b) an acceptable deposit (i.e., one that is legally sufficient and
perceptible); (c) an application that meets the legal and formal requirements of Title 17; and (d)
issues a certificate of registration; or (ii) the Office refuses the claim and a court of competent
jurisdiction later determines that the work was registrable.
The mere submission of an application to the U.S. Copyright Office does not amount to a registration. This is corroborated by the statute and the legislative history. Sections 410(a) and (b)
set forth the basic duties of the Register of Copyrights: to issue certificates of registration after
an examination of the deposit and the application to determine whether the legal and formal
requirements of Title 17 have been met, or to refuse the application and notify the applicant of
the reason for the refusal. 17 U.S.C. § 410(a), (b).
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Section 410(c) provides for a statutory evidentiary presumption of the validity of the facts “stated
in the certificate [of registration]” if the registration “is made before or within five years after
publication.” Id. § 410(c). Whether the registration has been “made before or within five years
after first publication” depends on whether a certificate of registration has been issued by the
Office and the date on which the Office received all of the requisite registration materials (i.e., a
complete application, deposit, and filing fee). Id. Until the Office issues a certificate of registration, there can be no effective date of registration.
Section 410(d) directly addresses the effective date of a copyright registration. It states that “[t]
he effective date of copyright registration is the day on which an application, deposit, and fee,
which are later determined by the Register of Copyrights or by a court of competent jurisdiction to be acceptable for registration, have all been received in the Copyright Office.” Id. § 410(d).
Deposit requirements and filing fees are established by regulation by the Register of Copyrights.
Id. §§ 408, 702, 708.
While a court may later determine the copyrightability of a work that has been refused by the
Office, a court cannot waive the Office’s requisite registration fees, determine whether or when
the application, deposit, and filing fee were received by the Office, or whether those materials
were sufficient for registration purposes. A court’s determination of an effective date of registration, as opposed to the Register’s determination, is premised on the Office’s refusal of a claim of
copyright. The legislative history on Section 410(d) confirms this interpretation:
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The
Where the three necessary elements are received at different times the date of
receipt of the last of them is controlling, regardless of when the Copyright Office
acts on the claim. The provision not only takes account of the inevitable timelag
between receipt of the application and other material and the issuance of the
certificate, but it also recognizes the possibility that a court might later find the
Register wrong in refusing registration. H.R. REP. NO. 94-1476 AT 157 (1976), reprinted in 1976 U.S.C.C.A.N. 5659, 5773.

stated unequivocally: “The principal change made by the amendment deals with existing section
411 of the Copyright Act, 17 U.S.C. § 411. This provision establishes the general rule that a claim
of copyright in a work must be registered with the Copyright Office before any lawsuit claiming
infringement of the work may be initiated. Section 411(a) contains an exception in the case of a
work as to which the Copyright Office has refused to issue a certificate of registration, but the fact
remains that a review by the Copyright Office of the validity of a copyright claim is a necessary
precondition for enforcement of copyright protection under current law.” 134 Cong. Rec. S14554
(daily ed. Oct. 5, 1988) (Joint Explanatory Statement on Amendment to S. 1301). In addition, the
House Report on the Berne Convention Implementation Act of 1988 explained: “For all of these
reasons, the Committee concluded that section 411(a)—and registration as a prerequisite to the
filing of a lawsuit—should be retained.” H.R. Rep. No. 100-609, at 42 (1988).
The Prioritizing Resources and Organization for Intellectual Property Act of 2008 also supports this conclusion. The PRO-IP Act added Section 411(b) to the statute, which states that “a
certificate of registration satisfies the requirements of [section 411] and section 412, regardless
of whether the certificate contains any inaccurate information . . . .” 17 U.S.C. § 411(b).
When read together, the statute and the legislative history clearly evince Congress’s intent that
the Register of Copyrights must issue a certificate of registration or refuse an application for
registration prior to filing a suit for copyright infringement. Section 411(b) expressly states that
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a certificate satisfies the statutory requirement for instituting an infringement action. The Office notes that some courts allow a claim for copyright infrindgement to be brought upon the
submission of an application alone. In the Office’s view, however, filing a lawsuit based solely
on the submission of an application for registration does not satisfy this statutory requirement,
because an application is neither a registration nor a certificate of registration. Allowing a lawsuit
to proceed based solely on an application for registration would eliminate the mediating role that
Congress intended the Office to fulfill, and it would nullify the Register of Copyrights’ statutory
right to intervene in an infringement action where the claim has been refused. 17 U.S.C. § 411(a).
It also should be noted that the Office provides a service for applicants to expedite the processing
of claims within five business days in situations involving prospective or pending litigation. (For
information concerning this procedure, see Section 623.) This service is available when a claim is
submitted or after a claim has been submitted and is currently in-process. This service eliminates
delay in the copyright owner’s ability to file copyright infringement actions.
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701

What This Chapter Covers

This Chapter discusses the U.S. Copyright Office’s practices and procedures for the examination
and registration of literary works. For information and instructions on completing an application to register a literary work (or any other type of work), see the following Chapters:

• For a general overview of the registration process, see Chapter 200.
• For a discussion of copyrightable subject matter, see Chapter 300.
• For guidance in determining who may file the application and who may be named as the
copyright claimant, see Chapter 400.

• For guidance in identifying the work that will be submitted for registration, see Chapter 500.

702

Inc.
,
p
u
seero
Chapter 600.019
• For instructions on completing the application,G
w
o
1, 2
l
l
1
i
Z
h
1400.
• For guidance on the filingnfee,
arc
c.seev.Chapter
M
I
n
,
o
HT the
ed copy(ies), see Chapter 1500.
Vsubmitting
ivdeposit
n
h
i
on
• For guidance
c
r
d
cite
87 a
5
5
3
17.
o
N
The Literary Division

The Literary Division (“LIT”) of the U.S. Copyright Office handles applications to register literary works. The registration specialists in this division specialize in the examination and registration of these types of works, including serials, databases, and computer programs.

703

What Is a Literary Work?

The Copyright Act defines a literary work as “works, other than audiovisual works, expressed
in words, numbers, or other verbal or numerical symbols or indicia, regardless of the nature of
the material objects, such as books, periodicals, manuscripts, phonorecords, film, tapes, disks, or
cards, in which they are embodied.” 17 U.S.C. § 101.
A literary work is a nondramatic work that explains, describes, or narrates a particular subject,
theme, or idea through the use of narrative, descriptive, or explanatory text, rather than dialog
or dramatic action. Generally, nondramatic literary works are intended to be read; they are not
intended to be performed before an audience. Examples of nondramatic literary works include
the following types of works:

REVISED 09/29/2017

(531 of 1356)
Case: 17-35587, 03/15/2019, ID: 11228746, DktEntry: 88-2, Page 485 of 1306
C O M P E N D I U M : Literary Works

• Fiction
• Nonfiction
• Poetry
• Directories
• Catalogs
• Textbooks
• Reference works
• Advertising copy
• Compilations of information
• Computer programs
• Databases
See 37 C.F.R. § 202.3(b)(1)(i); H.R. REP. NO. 94-1476, at 54 (1976), reprinted in 1976 U.S.C.C.A.N.
5659, 5667.
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Literary Works Distinguished from Works of the Performing Arts
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• Julia
17-Babcock is the author of a novel titled The Sisters. Cynthia Cisneros is
No. the author of a Spanish-language play titled Las Hermanas, which is based on
Julia’s novel. Anne Kennedy wrote an article about the play that was published
in a local newspaper. Julia’s novel and Anne’s article could be registered as
nondramatic literary works, while Cynthia’s play could be registered as a work
of the performing arts.

• Leonard Edgemoor is the author of the novel Get Lucky, which was published
by the Mystery Press in a print and ebook edition. The Mystery Press also
published a recording of an actor reciting the text of the novel. Leonard’s
novel could be registered as a nondramatic literary work, while the recording of the novel could be registered as either a literary work or a work of the
performing arts.

• Mary Bentham was selected as the valedictorian of her graduating class. In
honor of this occasion she recited her original poem at the graduation ceremony. Mary’s poem could be registered as either a nondramatic literary work
or a work of the performing arts.
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705

Fixation of Literary Works

A literary work may be registered with the U.S. Copyright Office if it has been “fixed in any tangible medium of expression, now known or later developed, from which [it] can be perceived,
reproduced, or otherwise communicated.” 17 U.S.C. § 102(a). A literary work is considered “fixed
in a tangible medium of expression” when it has been embodied “in a copy or phonorecord, by or
under the authority of the author” that “is sufficiently permanent or stable to permit [the work]
to be perceived, reproduced, or otherwise communicated for a period of more than a transitory
duration.” 17 U.S.C. § 101 (definition of “fixed”).
There are countless ways that a literary work may be fixed in a tangible medium of expression.
Most literary works are fixed by their very nature, such as a poem written on paper, a short story
saved in a computer file, an article printed in a periodical, or a novel embodied in an audio recording. However, some copies or phonorecords may not be sufficiently permanent or stable to
warrant registration. The registration specialist may communicate with the applicant or may
refuse registration if the work is fixed in a medium that only exists for a transitory period of
time, a medium that is constantly changing, or a medium that does not allow the specific words,
numbers, or other verbal or numerical symbols or indicia that constitute the literary work to be
perceived, reproduced, or otherwise communicated in a consistent and uniform manner.
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Copyrightable Authorship in Literary Works
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Noregulations,
fice’s
the Compendium, and the relevant caselaw. However, specialists do not look for
any particular style of literary authorship, and they do not judge the “literary merit or qualitative
value” of the work. H.R. REP. NO. 94-1476, at 54 (1976), reprinted in 1976 U.S.C.C.A.N. at 5667;
S. REP. NO. 94-473, at 53 (1975).
For a general discussion of these legal standards, see Chapter 300, Sections 302 through 308.

707

Uncopyrightable Material

The U.S. Copyright Office is charged with administering the provisions of the Copyright Act and
with issuing regulations for the administration of the copyright system that are consistent with
the statute. The Office has no authority to register claims to copyright in works that fall outside
the scope of federal statutory protection.
Section 102(a) of the Copyright Act states that copyright protection extends only to “original
works of authorship.” Works that have not been fixed in a tangible medium of expression, works
that have not been created by a human being, and works that are not eligible for copyright protection in the United States do not satisfy this requirement. Likewise, the copyright law does not
protect works that do not constitute copyrightable subject matter or works that do not contain
a sufficient amount of original authorship, such as the following:
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• An idea, procedure, process, system, method of operation, concept, principle, or discovery.
• Facts.
• Research.
• Typeface or mere variations of typographic ornamentations.
• Format and layout.
• Book designs.
• Works that contain an insufficient amount of authorship.
• Names, titles, slogans, or other short phrases.
• Numbers.
• Works consisting entirely of information that is common property, such as standard calendars,
height and weight charts, schedules of sporting events, and lists or tables taken from public
documents or other common sources.
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• Measuring and computing devices.

• Mere variations of coloring.
• U.S. government works.
• Government edicts.
• Works that are in the public domain.
For a discussion of numbers, research, and book designs, see Sections 707.1 through 707.3 below.
For a discussion of other types of works that cannot be registered with the Office, see Chapter
300, Section 313.

707.1

Numbers

Individual numbers are not copyrightable and cannot be registered with the U.S. Copyright
Office. Likewise, the Office cannot register a claim to copyright in values expressed in individual
numbers, individual letters, or individual words.
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Individual numbers are never copyrightable for the same reason that an individual word cannot be protected by copyright. See Southco, Inc. v. Kanebridge Corp., 390 F.3d 276, 286-87 (3d
Cir. 2004) (holding that the regulatory bar against registering “short phrases” logically extends
to short sequences of numbers). An individual number is a common symbol that is not independently created and does not, in itself, reveal any creativity. See 37 C.F.R. § 202.1(a); see also
Chapter 300, Section 313.4(J). Nor does it fit within the established categories of copyrightable
subject matter set forth in Section 102(a) of the statute. See 17 U.S.C. § 102(a). While the Copyright Act states that literary works may be expressed in “numbers” or “numerical symbols,” a
critical element in the statutory definition is that there must be a “work” that is expressed in
some combination of “words, numbers, or other verbal or numerical symbols or indicia.” See
17 U.S.C. § 101 (definition of “literary works”). In other words, a work that includes numbers
may constitute a literary work, but it does not follow that a number contained in the literary
work alone contains sufficient expression to constitute a work, or that such an element alone
constitutes copyrightable authorship.
A compilation of numbers may be registered if there is a sufficient amount of creativity in the
author’s selection, coordination, and/or arrangement of data. However, the registration for a
compilation does not create a presumption that the individual numbers are copyrightable as
independent works or as independent authorship.
The authorship involved in selecting, coordinating, and/or arranging the copyrightable and
uncopyrightable elements of a compilation must be perceptible in the deposit copy(ies). See
Chapter 300, Section 312.2. While the process of deriving a particular number or value may be
creative, any such creativity is not perceptible in a number alone. An individual number in and
of itself never comprises sufficient authorship to be copyrightable. Copyright protects expression, not ideas or processes, and an individual number itself is not, and does not reveal, any
copyrightable expression.
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material or data must be done “in such a way that the resulting
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Noas. a whole constitutes an original work of authorship.” 17 U.S.C. § 101; see also Feist Pubwork
lications, Inc. v. Rural Telephone Service Co., 499 U.S. 340, 358 (1991). The process of arriving at
individual numbers or values may require judgment, prediction, valuation, or expertise, but an
individual number does not express any selection, coordination, or arrangement that results in
an original work of authorship. Mental processes and methods of operations are unfixed and
they are exempt from copyright protection under Section 102(b) of the statute.

707.2

Research

The U.S. Copyright Office cannot register a claim in research, because it suggests that the applicant may be asserting a claim in the facts that appear in the work or the effort involved in
collecting that information.
The Supreme Court expressly rejected the “sweat of the brow” or “industrious collection” doctrines, which made copyright protection a “reward for the hard work” involved in creating
a work. Feist, 499 U.S. at 352, 364. The Court concluded that “[p]rotection for the fruits of
such research…may in certain circumstances be available under a theory of unfair competition,” but recognized that a claim to copyright “on this basis alone distorts basic copyright
principles.” Id. at 354.
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Although research is not copyrightable, the Office may register a work of authorship that describes, explains, or illustrates factual research, provided that the work contains a sufficient
amount of original authorship. For example, a research paper, a scientific journal, or a biopic
may be registered if the work contains a sufficient amount of literary, pictorial, graphic, or audiovisual expression. However, the registration does not extend to the facts, ideas, procedures,
processes, systems, methods of operation, concepts, principles, or discoveries described in the
work. “They may not be copyrighted and are part of the public domain available to every person.” Id. at 348 (quoting Miller v. Universal City Studios, Inc., 650 F. 2d 1365, 1369 (5th Cir. 1981).
For a further discussion on “research” as an authorship term, see Chapter 600, Section 618.8(A)(9).

707.3

Book Design

The overall format or layout of a book or other printed publication cannot be registered with the
U.S. Copyright Office, regardless of whether the book is published in print or electronic form.
Book design includes all of the physical or visual attributes of a book or printed publication,
such as the choice of style and size of typeface, leading (i.e., the space between lines of type), the
placement of the folio (i.e., page numbers), the arrangement of type on the pages, or the placement, spacing, and juxtaposition of textual and illustrative matter in the work.
The copyright law does not protect these elements because they fall within the realm of uncopyrightable ideas. Deciding how and where to place content in a book or printed publication is
merely a process or technique, regardless of the number of decisions involved. The fact that “a
work is distinctive, unique or pleasing in appearance, and embodies certain ideas of contrast or
coloring does not necessarily afford a basis for copyright protection.” Registration of Claims to
Copyright: Notice of Termination of Proposed Rulemaking Regarding Registration of Claims
to Copyright in the Graphic Elements involved in the Design of Books and Other Printed
Publications, 46 Fed. Reg. 30,651, 30,652 (June 10, 1981).
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708

Joint Works

A “joint work” is a work “prepared by two or more authors with the intention that their contributions be merged into inseparable or interdependent parts of a unitary whole.” 17 U.S.C. § 101.
A joint work may be registered as a nondramatic literary work if it contains a sufficient amount
of literary expression. Examples of works that may satisfy this requirement include essays, articles, textbooks, reference works, children’s books, graphic novels, or any other work that may
be jointly prepared by two or more authors.
Ordinarily, each author owns the copyright in the authorship that he or she contributed to the
work. In the case of a joint work, all of the authors jointly own the copyright in each other’s
contributions and each author owns an undivided interest in the copyright for the work as a
whole. See 17 U.S.C. § 201(a).
When asserting a claim in a joint work, the applicant should provide the name of each author
who contributed copyrightable authorship to the work and should provide specific authorship
statements for each author. When completing an online application, the authorship information should be provided in the Author Created field, and if applicable, also in the New Material
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Included field. When completing a paper application on Form TX, this information should be
provided in space 2, and if applicable, also in space 6(b). For guidance on completing these portions of the application, see Chapter 600, Sections 618 and 621. In addition, the applicant should
provide the name of the claimant who owns the copyright in that material. For guidance on
completing this portion of the application, see Chapter 600, Section 619.
For a general discussion of joint works, see Chapter 500, Section 505.

709

Derivative Literary Works

A derivative literary work is a work that is based upon one or more preexisting works, regardless of whether the preexisting work is a literary work, a work of the performing arts, a sound
recording, a pictorial, graphic, or sculptural work, or any other type of work. Typically, a derivative literary work is a new version of a preexisting work or a work that contains new material
combined with material that has been recast, transformed, or adapted from a preexisting work.
See 17 U.S.C. § 101 (definition of “derivative work”).
A derivative literary work may be registered with the U.S. Copyright Office if the author contributed a sufficient amount of new authorship to the work. Making trivial changes or additions to a
preexisting work does not satisfy this requirement. See Alfred Bell & Co. v. Catalda Fine Arts, Inc.,
191 F.2d 99, 103 (2d Cir. 1951). Examples of nondramatic literary works that may be registered as
a derivative work include translations, fictionalizations, abridgements, editorial revisions, and
a wide range of other works such as:
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• The fourth version of a previously published computer program.
• New content that has been added to a preexisting website.

• A computer program that has been translated from C++ into the C# programming language.
When asserting a claim in a derivative literary work, the applicant should provide the name of
each author who created the new material that the applicant intends to register, and the applicant
should provide the name of the claimant who owns the copyright in that new material. The
Literary Division may accept a claim in “text” if the new material contains a sufficient amount of
textual expression, or a claim in “artwork” and/or “photograph(s)” if the new material contains
a sufficient amount of pictorial or graphic expression. The Literary Division may accept a claim
in “revised computer program” if the new material contains sufficient statements or instructions
to be used directly or indirectly in a computer in order to bring about a certain result. When
completing an online application this information should be provided in the Author Created
field and the New Material Included field; when completing a paper application on Form TX
this information should be provided in spaces 2 and 6(b). For guidance on completing these
portions of the application, see Chapter 600, Sections 618.4 and 621.8.
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For a discussion of translations, fictionalizations, abridgements, and editorial revisions, see Sections 709.1 through 709.4 below. For a discussion of derivative computer programs, see Sections
721.2 and 721.8 below. For a general discussion of the legal standard for determining whether a
derivative work contains a sufficient amount of original expression to warrant registration, see
Chapter 300, Section 311.2.

709.1

Translations

A translation is a rendering of a nondramatic literary work from one language into another,
such as a work that has been translated from English into Spanish, from German into English,
or from Hindi into Malayalam.
Translations are among the nine categories of works that can be specially ordered or commissioned as a work made for hire, provided that the parties expressly agree in a signed written
instrument that the translation shall be considered a work made for hire. See 17 U.S.C. § 101
(definition of “work made for hire,” Section 2). For a detailed discussion of works made for hire,
see Chapter 500, Section 506.
A translation may be registered if it contains a sufficient amount of original expression. A translation that is performed by a computer program that automatically converts text from one
language into another without human intervention cannot be registered because the conversion
is merely a mechanical act. For the same reason, a transliteration or other process whereby the
letters or sounds from one alphabet are converted into a different alphabet cannot be registered.
See Signo Trading International, Ltd. v. Gordon, 535 F. Supp. 362, 364 (N.D. Cal. 1981) (holding
that a list of words translated from English into Arabic and then transliterated from Arabic into
Roman letters “simply does not embody sufficient originality to be copyrightable”).
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• A Tagalog translation of The King James Bible could be registered as a derivative work, even though The King James Bible is in the public domain.
When submitting an application to register this type of work, the claim should be limited to the
text of the translation, the applicant should provide the name of the author who translated the
preexisting work from one language into another, and the applicant should provide the name
of the claimant who owns the copyright in the translated text. Applicants should use the term
“translation” to describe this type of authorship, rather than “text” or “editing.” When completing an online application, this information should be provided in the Author Created/Other
field and the New Material Included/Other field. When completing a paper application, this
information should be provided in spaces 2 and 6(b) of Form TX. For guidance on completing
these portions of the application, see Chapter 600, Sections 618.4 and 621.8.

709.2

Fictionalizations

A fictionalization is a work of fiction that recasts, transforms, or adapts the facts or factual events
that are described in one or more preexisting works. A work of fiction that is only loosely based
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on the facts or events described in a preexisting work typically would be considered a work of
fiction, rather than a fictionalization.
Examples:

• A children’s book about the life and times of Kit Carson would be considered
a fictionalization.

• A short story based on Stokely Carmichael’s experiences during the Freedom
Rides would be considered a fictionalization.

• A romance novel set during the Civil War featuring original characters, situations, and dialog with occasional references to historical persons or events
would be considered a work of fiction rather than a fictionalization.
When submitting an application to register this type of work, the claim should be limited to
the text of the fictionalization, the applicant should provide the name of the author of that text,
and the applicant should provide the name of the claimant who owns the copyright in that
text. Applicants should use the term “text” or “fictionalization” to describe this type of authorship, rather than “editing.” When completing an online application, this information should be
provided in the Author Created/Other field. When completing a paper application on Form TX,
this information should be provided in space 2. For guidance on completing these portions of
the application, see Chapter 600, Section 618.4.

709.3
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Abridgements

An abridgment is a shortened or condensed version of a preexisting work that retains the general
sense and unity of the preexisting work. An abridgment of a nondramatic literary work may
be registered if the author contributed a sufficient amount of creative authorship in the form
of edits, revisions, or other modifications to the preexisting work, and if the work as a whole is
sufficiently creative in adapting the preexisting work such that it constitutes an original work of
authorship. See 17 U.S.C. § 101 (definition of “derivative work”). Trivial changes do not satisfy this
requirement, such as merely omitting a section from the beginning or end of a preexisting work.
Examples:

• An audiobook version of Leo Tolstoy’s Anna Karenina that has been abridged
and condensed in order to fit into an eight–hour recording could be registered as a derivative work.

• A book that contains abridged and condensed editions of four novels by Joseph Conrad could be registered as a derivative work.
When submitting an application to register an abridgement, the claim should be limited to the
condensed text that appears in the work, the applicant should provide the name of the author
who condensed the preexisting work, and the applicant should provide the name of the claim-
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ant who owns the copyright in the condensed text. Applicants should use the term “abridged
text” or the like to describe this type of authorship, rather than “text,” “edits,” or “editing.” When
completing an online application, this information should be provided in the Author Created/
Other field and the New Material Included/Other field. When completing a paper application on
Form TX, this information should be provided in spaces 2 and 6(b). For guidance on completing
these portions of the application, see Chapter 600, Sections 618.4 and 621.8.

709.4

Editorial Revisions, Annotations, Elaborations, or Other Modifications

Editorial revisions, annotations, elaborations, or other modifications to a preexisting work or
the addenda or errata sheets for a published work may be registered as a derivative literary work
if the author contributed a sufficient amount of new material to the work, and if the derivative
work as a whole sufficiently modifies or transforms the preexisting work such that it constitutes
an original work of authorship. See 17 U.S.C. § 101 (definition of “derivative work”). Specifically,
the author must contribute new text or revised text to the preexisting work, and the text must
possess a sufficient amount of written expression. Merely correcting errors in spelling, punctuation, grammar, or making other minor changes, revisions, or other modifications to a preexisting
work do not satisfy this requirement.
Examples:

• The Lifetime Consulting Group published a training manual for pension
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the United Kingdom. Before the work was published in the United
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No. States, Agatha revised certain passages that were likely to confuse an American
benefit administrators. The following year the company revised the manual
to account for recent changes in the tax code and added new chapters on
individual retirement accounts and the estate tax. The revised text and the
additional text may be registered as a derivative work if they contain a sufficient amount of new and revised material.

reader. The revisions to the British edition may be registered as a derivative
work if they contain a sufficient amount of new and revised material.

• Herman Melville is the author of the novel Moby-Dick. Professor Whalen
wrote a brief introduction that analyzes the plot, setting, characters, and
theme of the novel. Professor Cetacean prepared footnotes, endnotes, and
other marginalia that explain the meaning of certain words and phrases that
appear in the novel. All of these works were published together in a single
volume and the copyright is owned by the Leviathan Press. The introduction,
footnotes, and other annotations may be registered as a derivative work, because they clearly contain a sufficient amount of new authorship.
When submitting an application to register this type of work, the claim should be limited to the
new text or revised text that the author contributed to the work, the applicant should provide
the name of the author who created the new material, and the applicant should provide the
name of the claimant who owns the copyright in that new material. Applicants should use the
terms “new text” and/or “revised text” to describe this type of authorship, rather than “text” or
“editing.” When completing an online application, this information should be provided in the
Author Created/Other field and the New Material Included/Other field. When completing a pa-
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per application on Form TX, this information should be provided in spaces 2 and 6(b). For guidance on completing these portions of the application, see Chapter 600, Sections 618.4 and 621.8.

710

Compilations

The Copyright Act defines a “compilation” as “a work formed by the collection and assembling
of preexisting materials or of data that are selected, coordinated, or arranged in such a way that
the resulting work as a whole constitutes an original work of authorship.” 17 U.S.C. § 101.
Compilations are among the nine categories of works that can be specially ordered or commissioned as a work made for hire, provided that the parties expressly agree in a signed written
instrument that the compilation shall be considered a work made for hire. See 17 U.S.C. § 101
(definition of “work made for hire,” Section 2). For a detailed discussion of works made for hire,
see Chapter 500, Section 506.
Typically, the author of a compilation selects the preexisting material or data that will be included
in the compilation, the author classifies, categorizes, or groups these elements into particular sequences, and the author decides how these elements should be arranged within the compilation as
a whole. A compilation may be registered if the author’s selection, coordination, and/or arrangement of preexisting material or data was independently created, and if the selection, coordination,
and/or arrangement contains a sufficient amount of creativity. A registration for a compilation may
cover the author’s original selection, coordination, and/or arrangement, but it does not cover any
preexisting material or data that is included in the compilation. See 17 U.S.C. § 103(b) (“Copyright
in a compilation . . . does not imply any exclusive right in the preexisting material”).
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tion, and/or arrangement does not fall within one or more of the congressionally established
categories of authorship, the registration specialist may communicate with the applicant or
may refuse registration. See Registration of Claims to Copyright, 77 Fed. Reg. 37,605, 37,606
(June 22, 2012).
Examples of nondramatic literary works that may be registered as a compilation include the
following:

• Yellow pages directories, street directories, criss-cross directories, membership lists, price lists,
catalogs, financial reports, financial ratings, and the like may be registered as a compilation,
provided that the author contributed a sufficient amount of selection, coordination, and/or
arrangement authorship to the work.

• Charts, tables, graphs, figures, diagrams, and the like may be registered as a compilation, provided that there is a sufficient amount of original authorship in the selection, coordination,
and/or arrangement of data or other textual or numerical elements.

• A populated database that presents data in an organizational framework for recording information may be registered as a compilation, provided that there is a sufficient amount of
original authorship in the selection, coordination, and/or arrangement of data. If the author
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subsequently updates the database by inserting new data into the original framework, it may
be possible to register the updates as a derivative work, provided that the updates contain a
sufficient amount of new data and provided that the author contributed a substantial amount
of new copyrightable authorship in the selection, coordination, and/or arrangement of new
data that appears in each update.
When asserting a claim in a compilation, the applicant should provide the name of each author
who created the selection, coordination, and/or arrangement that the applicant intends to register, and the applicant should assert a claim to copyright in that material using the procedures
described in Chapter 600, Sections 618.7, 618.6, and 621.8(D).
For a general discussion of the legal standard for determining whether a compilation contains a
sufficient amount of original expression to warrant registration, see Chapter 300, Section 312.2.

711

Collective Works and Contributions to Collective Works

The Copyright Act defines a “collective work” as a work “in which a number of contributions,
constituting separate and independent works in themselves, are assembled into a collective
whole.” 17 U.S.C. § 101. A contribution to a collective work is a separate and independent work
that has been included within a collective work.
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Collective works are a subset of compilations. Consequently, the author must select, coordinate, and/or arrange the component works in such a way that the resulting work as a whole
constitutes an original work of authorship. See 17 U.S.C. § 101 (definition of “compilation”
stating that “[t]he term ‘compilation’ includes collective works.”).

tion’ includes collective works.”), with id. (definition of “work made for hire”) (“a ‘work made
for hire’ is…a work specially ordered or commissioned for use as a contribution to a collective
work [or]…as a compilation...”). For a detailed discussion of works made for hire, see Chapter
500, Section 506.
Collective works and contributions to collective works may be registered as nondramatic literary works, provided that they contain a sufficient amount of literary expression. Examples of
collective works that may satisfy this requirement include a periodical issue, an anthology, an
encyclopedia, or any other work that contains a number of separate and independent works that
have been assembled into a collective whole. See 17 U.S.C. § 101 (definition of “collective work”).
Examples of a contribution to a collective work that may satisfy this requirement include an
article that has been included within a periodical issue, an essay that has been included within
an anthology, or an entry that has been included within an online encyclopedia.
Collective works typically contain two different types of authorship:

• The authorship in the collective work as a whole, which may involve selecting, coordinating,
and/or arranging a number of separate and independent works and assembling them into a
collective work, and/or revising the collective work as a whole.
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• The authorship in the separate and independent works that have been included in the collective work, which may contain literary expression and/or artistic expression.

An applicant may register a collective work together with the separate and independent works
contained therein (i) if the copyright in the contributions and the collective work are owned
by the same claimant, and (ii) if the component works have not been previously published or
registered. In no case may the claimant register a contribution that is in the public domain. If
the copyright in the collective work and the contributions to the collective work are owned by
different parties, separate applications for each work will be required. For additional information
concerning collective works, see Chapter 500, Section 509.
When asserting a claim in a collective work and/or a contribution to a collective work, the applicant should identify the copyrightable authorship that the applicant intends to register, and
the applicant should assert a claim to copyright in that material using the procedures described
in Chapter 600, Sections 618.7 and 621.8(E).
For guidance on the deposit requirements for a contribution to a collective work, see Chapter
1500, Section 1505.5.

712

Serials
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This Section discusses the U.S. Copyright Office’s practices and procedures for registering a single issue of a serial publication, such as single issue of a magazine or a single volume of a journal.

712.1

What Is a Serial?

A serial is a work that is issued or intended to be issued in successive parts bearing numerical
or chronological designations that are intended to be continued indefinitely. Examples include
periodicals, newspapers, magazines, newsletters, journals, bulletins, annuals, the proceedings of
societies, and other similar works. 37 C.F.R. § 202.3(b)(1)(v). Examples of works that do not fall
within this category include episodes of a television series, a series of online videos, a collection
of musical works, a group of manuscripts, an assortment of poetry, or a set of advertising copies.

712.2

Copyrightable Authorship in Serials

Most serials are collective works, because they typically contain “a number of contributions,
constituting separate and independent works in themselves, [that] are assembled into a collective whole.” 17 U.S.C. § 101 (definition of “collective work”). As such, they typically contain two
different types of authorship:

• The authorship in the compilation, which may involve selecting, coordinating, and/or arranging a number of separate and independent works within the serial as a whole, and/or
revising the serial as a whole.
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• The authorship in the separate and independent works that have been included within the
serial, which may contain literary expression and/or artistic expression.

As with any other type of collective work, an applicant may register a serial together with the
separate and independent works contained therein, (i) if the claimant owns the copyright in the
serial and the contributions, and (ii) if those contributions have not been previously published
or registered. In no case may the claimant register a contribution that is in the public domain.
A registration for a single issue of a serial publication covers the particular issue that has been
submitted for registration, as well as any contributions that may be included within the claim.
The U.S. Copyright Office does not offer “blanket registrations” that cover future issues or future
contributions to that publication.

712.3

Application Tips for Registering a Single Issue of a Serial Publication

An applicant may register a single issue of a serial publication with the online application by
selecting the option for “Single Serial Issue.” In the alternative, an applicant may submit a paper
application using Form SE.
NOTE: These applications may be used to register an issue that has been published, but they may

not be used to register an issue that has not been published yet. Likewise, they may not be used
to register an individual article, photograph, or other contribution to a serial publication (unless
the applicant is registering that contribution together with the issue as a whole).
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in the Title field (e.g., Home Cooking, Vol. 2, No. 17, February 2, 2013). When
1
No. Form SE, this information should be provided in space 1. For guidance in completing
completing
this portion of the application, see Chapter 600, Section 610.
The applicant should identify the copyrightable authorship that the applicant intends to register,
and the applicant should assert a claim to copyright in that material. When completing an online
application, this information should be provided in the Author Created field. When completing
a paper application, this information should be provided in space 2 of Form SE. For guidance on
completing these portions of the application, see Chapter 600, Sections 618.7(C) and 618.7(D).
If the applicant only intends to register the authorship involved in creating the issue as a whole,
the applicant should assert a claim in the “compilation.” If the applicant intends to register the
authorship involved in creating the issue as a whole, as well as the individual contributions that
appear within that issue, the applicant may assert a claim in both the “compilation” and the
“contributions to a collective work.” Alternatively, the applicant may assert a claim in both the
“compilation” and the specific form of authorship that appears in each contribution, such as
“text,” “photographs,” or “artwork.”
An applicant may register an issue together with the articles, photographs, or other contributions
contained therein (i) if the claimant owns the copyright in the individual contributions and the
issue as a whole, and (ii) if the contributions have not been previously published or previously
registered. See Morris v. Business Concepts, Inc., 259 F.3d 65, 71 (2d Cir. 2001), abrogated on other
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grounds by Reed Elsevier, Inc. v. Muchnick, 559 U.S. 154 (2010). In no case may the claimant register a contribution that is in the public domain.
If the copyright in the individual contributions and the issue as a whole are owned by different
parties, or if the contributions were previously published or previously registered, the applicant
generally must submit a separate application for each contribution.
If the claimant is not the author of the issue as a whole or is not the author(s) of the individual
contributions that appear within that issue, the applicant should provide a transfer statement
explaining how the claimant obtained the copyright in the issue as a whole or a particular
contribution, as appropriate. For guidance on completing this portion of the application, see
Chapter 600, Section 620.9(A).
If the issue contains an appreciable amount of previously published material, previously registered material, public domain material, or material that is not owned by the copyright claimant, the applicant should exclude that material from the claim using the procedure described in
Chapter 600, Section 621.8.
For guidance concerning the deposit requirements for serials, see Chapter 1500, Section 1509.1(K).

712.4

International Standard Serial Number (“ISSN”)
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search and retrieve the registration records for a particular serial. However, providing an ISSN is
optional and an application will be accepted even if this portion of the application is left blank.
The U.S. Copyright Office does not assign ISSNs. For information concerning the procedure
for obtaining an ISSN, applicants should write to the Serials Record Division of the Library of
Congress at the following address:
Library of Congress
ISSN Publisher Liaison Section
101 Independence Avenue SE
Washington, DC 20540-4284
Additional information, including the ISSN application form, is available on the ISSN Publisher
Liaison Section’s webpage.

713

Book Jackets

Book jackets often contain several types of authorship that is separate from the book itself, such
as text, illustrations, and photographs. If text is the predominant form of authorship in the jacket,
the work may be registered as a nondramatic literary work. If the predominant form of author-
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ship consists of artwork, illustrations, or photographs, the jacket may be registered as a work of
the visual arts. See 37 C.F.R. § 202.3(b)(1)(i), (iii).
When asserting a claim in a book jacket, the applicant should clearly indicate that the claim
extends to the copyrightable material that appears on the jacket. Specifically, the claim should be
limited to the text, artwork, and/or photographs that appear on the jacket, the applicant should
provide the name of the author who created that material, and the applicant should provide
the name of the claimant who owns the copyright in that material. The Literary Division may
accept a claim in “text” if the jacket contains a sufficient amount of written expression, or a
claim in “artwork” and/or “photograph(s)” if the jacket contains a sufficient amount of pictorial or graphic expression. When completing an online application, this information should be
provided in the Author Created field, and if applicable, also in the New Material Included field.
When completing a paper application on Form TX, this information should be provided in
space 2, and if applicable, also in space 6(b). For guidance on completing these portions of the
application, see Chapter 600, Sections 618.4 and 621.8.
If the claim in the book jacket is based solely on the title of the work, the registration specialist
will refuse to register the claim. If the claim is based solely on the arrangement, spacing, juxtaposition, and layout of copyrightable or uncopyrightable elements, the registration specialist may
communicate with the applicant or may refuse to register the claim if the jacket merely contains
a standard arrangement that is not sufficiently creative to support a compilation claim. See 37
C.F.R. § 202.1(a); Chapter 300, Section 313.3(E).
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A book and a book jacket may be registered with the same application if the works can be physically separated from each other, and if the copyright in both works is owned by the same claimant. For more information concerning this option, see Chapter 1100, § 1107.

cation to register a book that has been published but does not assert a separate claim in the jacket,
the Library of Congress may add the book to its collection, but the jacket will be discarded. For
a discussion of the deposit requirements for book jackets, see Chapter 1500, Section 1509.1(A).

714

Games

A game may be registered as a literary work if the predominant form of authorship in the work
consists of text. Examples of works that may satisfy this requirement include word games, card
games, party games, riddles, brain teasers, and similar diversions, including the instructions or
directions for playing a particular game. A game may be registered as a work of the visual arts if
the predominant form of authorship consists of pictorial or sculptural authorship. Examples of
works that may satisfy this requirement include board games, playing cards, playing pieces, and
the like. See 37 C.F.R. §§ 202.3(b)(1)(i), (iii).
When submitting an application to register a game, the claim should be limited to the text, artwork, and/or photographs that appear in the work (as applicable), the applicant should provide
the name of the author who created that material, and the applicant should provide the name of
the claimant who owns the copyright in that material. The Literary Division may accept a claim
in “text” if the game contains a sufficient amount of written expression, or a claim in “artwork”
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and/or “photograph(s)” if the work contains a sufficient amount of pictorial or graphic expression. When completing an online application, this information should be provided in the Author
Created field, and if applicable, also in the New Material Included field. When completing a
paper application on Form TX, this information should be provided in space 2, and if applicable,
also in space 6(b). For guidance on completing these portions of the application, see Chapter
600, Sections 618.4 and 621.8.
A registration for a game covers all of the copyrightable elements that appear in the work,
regardless of whether the game has been registered as a literary work or a work of the visual
arts. However, copyright does not protect the idea for a game, the name or title of a game, or
the procedure, process, or method of operation for playing a game. Nor does copyright protect
any idea, system, method, or device involved in developing or marketing a game. Once a game
has been made available to the public, the copyright law cannot be used to prevent others from
developing another game based on similar principles. Copyright protects only the particular
expression that appears in the literary or artistic elements that the work may contain. See 17
U.S.C. § 102(b); 37 C.F.R. § 202.1.
If the game consists of separately fixed elements and works that were physically bundled together
by the claimant for distribution to the public as a single, integrated unit, it may be possible to
register them with one application and one filing fee if all the works were first published in that
integrated unit and if the claimant owns the copyright in those works. For information concerning the unit of publication option, see Chapter 1100, Section 1107.
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What Is a Genealogy?

A genealogy is a work that contains information about the history of a particular family. These
types of works typically contain a substantial amount of factual information, such as the names
of family members, dates of birth, marriage, death, and other significant events, as well as family
trees illustrating the relationships between family members. Frequently, this information is obtained from various sources, such as letters, diaries, scrapbooks, photo albums, birth certificates,
marriage licenses, church records, census records, wills and probate records, gravestones, and
the like. Much of this material may be in the public domain, it may be previously published, it
may be previously registered with the U.S. Copyright Office, or it may be separately owned by
another copyright owner.

715.2

Copyrightable Authorship in Genealogies

Although facts are not copyrightable, a genealogy may be registered as a literary work if it
contains a sufficient amount of written expression. The application should be limited to the
text, artwork, and/or photographs that the author contributed to the work (as applicable), the
applicant should provide the name of the author who created that material, and the applicant
should provide the name of the claimant who owns the copyright in that material. The Liter-
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ary Division may accept a claim in “text” if the work contains a sufficient amount of written
expression, and may accept a claim in “artwork” and/or “photograph(s)” if the work contains a
sufficient amount of pictorial or graphic expression. Likewise, the Literary Division may accept
a claim in “compilation” if the author exercised a sufficient amount of creativity in selecting,
coordinating, and/or arranging the information that appears in the genealogy.

715.3

Application Tips for Genealogies

Submitting an online application is the preferred way to register a genealogy. When completing
the application, the applicant should provide the name of the author who created the genealogy
on the Author screen. In the field marked Author Created, the applicant should check one or
more of the boxes that accurately describe the material that the author created.
Examples:

• The applicant should check the box marked “text” if the author wrote the
captions, footnotes, comments, biographies, or other textual expression that
appears in the genealogy.

• If the author created any of the artwork or took any of the photographs that
appear in the genealogy, the applicant should check the boxes marked “artwork” or “photograph(s),” as applicable.
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For additional guidance on completing this portion of the application, see Chapter 600,
Section 618.4.
The applicant should provide the exact same information on the Limitation of Claim screen
in the field marked New Material Included. In other words, if the applicant checked the box
for “text” in the Author Created field, the applicant also should check the box for “text” on the
Limitation of Claim screen in the New Material Included field. If the applicant stated “selection
and arrangement of church records” on the Author Created screen in the field marked Other,
the applicant should state “selection and arrangement of church records” on the Limitation of
Claim screen in the field marked Other. For additional guidance on completing these portions
of the application, see Chapter 600, Section 621.8.
A registration for a genealogy does not cover any of the factual information that may be included
in the work. Nor does it cover material that is in the public domain, material that has been
previously published, material that has been previously registered, or material that is owned
by another person or legal entity. If the genealogy contains this type of material the applicant
should exclude it from the application by checking the appropriate boxes that appear on the
Limitation of Claim screen in the field marked Material Excluded.
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Examples:

• The applicant should check the box marked “text” if the genealogy contains
an appreciable amount of text that is in the public domain, text that has been
previously published, text that has been previously registered, or text owned
by a third party.

• The applicant should check the box marked “photograph(s),” if the genealogy contains an appreciable number of photos that are in the public domain,
photos that have been previously published, photos that have been previously
registered, or photos owned by a third party.

• The applicant should check the box marked “artwork” if the genealogy contains an appreciable amount of artwork that is in the public domain, artwork
that has been previously published, artwork that has been previously registered, or artwork owned by a third party.
If the genealogy contains an appreciable amount of material that has been registered with the
U.S. Copyright Office, the applicant should provide the registration number and the year that
the registration was issued in the field marked Previous Registration. For additional guidance
on completing this portion of the application, see Chapter 600, Sections 621.8(F).
If the genealogy appears to contain an appreciable amount of public domain material, previously
published material, previously registered material, or material that is owned by another party,
and if the applicant failed to exclude that material from the claim, the registration specialist
may add an annotation to the registration record, such as “Regarding authorship information
and limitation of claim: registration does not extend to previously registered, previously published, public domain, or separately owned material, or to facts.”
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the specialist may refuse to register the claim.
Examples:

• Jane Springer created a genealogy titled The Springers of Springfield, Massachusetts. She gathered information from local courthouses, churches, cemeteries, and other sources; she assembled this information into a book; and
wrote a brief introduction for the work. Jane may register the introduction by
checking the box for “text” in the Author Created and New Material Included
fields. She may register the compilation of information by stating “selection
and arrangement of family records” on the Author Created and Limitation
of Claim screens in the fields marked Other.

• Jennifer Smith submits an application to register a genealogy titled The Smith
Family of Hamilton County, Virginia. Jennifer wrote the introduction for this
work, the captions for each photograph, and a short biography for each member of the family. The genealogy also contains text and photographs created
by other family members. On the Author Created screen Jennifer checks the
boxes for “text” and states “selection, coordination, and arrangement of family
records” in the field marked Other. Jennifer should have provided this exact
same information on the Limitation of Claim screen in the New Material
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Included field. In addition, she should have checked the boxes for “text” and
“photograph(s)” in the Material Excluded field because the genealogy contains
text or photos created and owned by other parties. The registration specialist
will register the claim with an annotation, such as: “Regarding authorship
information: registration does not extend to previously registered, previously
published, public domain, or separately owned material, or to facts.”

• Thomas Henry submits an application to register a genealogy titled The Henrys in Spokane County. On the Author Created screen he checks the box for
“text” and states “compilation of public records” in the field marked Other.
In the Note to Copyright Office field, Thomas explains that he wrote the
introduction for this work and he prepared a list of all the members of the
Henry family who were born in Spokane County. The names are listed in
chronological order based on the individual’s date of birth. The registration
specialist will communicate with the applicant. Although the introduction
may be registered as “text,” the Office cannot register the claim in “compilation,” because preparing a list of all of the family members from a particular
county and organizing the names in chronological order does not contain a
sufficient amount of compilation authorship to warrant registration.
716

Instructional Texts and Instructional Works
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of an instructional text is that the work must be prepared for “use in systematic
instructional activities,” rather than a work “prepared for use by a general readership.” H.R. REP.
NO. 94-1476, at 121 (1976) reprinted in 1976 U.S.C.C.A.N. at 5737; S. REP. NO. 94-473, at 105 (1975).
Instructional texts are among the nine categories of works that can be specially ordered or commissioned as a work made for hire, provided that the parties expressly agree in a signed written
instrument that the work shall be considered a work made for hire. For a discussion of works
made for hire, see Chapter 500, Section 506.

Other types of instructional works may be registered with the U.S. Copyright Office, provided
that the work, taken as a whole, contains a sufficient amount of original authorship. Examples
of works that may satisfy this requirement include cookbooks, instructions for knitting, crocheting, or needlework, instructions for operating a machine, appliance, or other device, and similar
types of works.
If text is the predominant form of authorship, an instructional text or other instructional work
may be registered as a nondramatic literary work. If the predominant form of authorship consists of artwork, illustrations, or photographs, the work may be registered as a work of the visual
arts. See 37 C.F.R. § 202.3(b)(1)(i), (iii). For information concerning the registration requirements for stencils, patterns, and how-to books, see Chapter 900, Section 920.
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The Literary Division may register an instructional work that explains how to perform a particular activity, provided that the work contains a sufficient amount of text, photographs, artwork,
or other copyrightable expression. Likewise, the Literary Division may register an instructional
work that illustrates or describes the end result for a particular activity or technique, such as a
drawing of a crochet pattern or a photograph of a product that has been fully assembled.
When asserting a claim in an instructional text or an instructional work, the claim should be
limited to the text, artwork, and/or photographs that appear in the work, the applicant should
provide the name of the author who created that material, and the applicant should provide
the name of the claimant who owns the copyright in that material. The Literary Division may
accept a claim in “text” if the work contains a sufficient amount of written or editorial expression, or a claim in “artwork” and/or “photograph(s)” if the work contains a sufficient amount of
pictorial or graphic expression. When completing an online application, this information should
be provided in the Author Created field, and if applicable, also in the New Material Included
field. When completing a paper application on Form TX, this information should be provided
in space 2, and if applicable, also in space 6(b). For guidance on completing these portions of
the application, see Chapter 600, Sections 618.4 and 621.8.
A registration for a cookbook covers the instructional text that appears in the work, as well as
any photographs or illustrations that are owned by the copyright claimant. However, the registration does not cover the list of ingredients that appear in each recipe. Likewise, a registration
for a cookbook or other instructional work does not cover the activities described in the work,
because procedures, processes, or methods of operation are not subject to copyright protection.
See 17 U.S.C. § 102(b); 37 C.F.R. § 202.1(a); see also Policy Decision on Copyrightability of Digitized Typefaces, 53 Fed. Reg. 38,110, 38,112 (Sept. 29, 1988) (“[T]he explanation and illustration
of recipes is copyrightable even though the end result — the food product — is not.”). The registration specialist may add an annotation, may communicate with the applicant, or may refuse
registration if the applicant appears to be asserting a claim to copyright in a particular activity
or a list of ingredients, if the work merely illustrates the specific hand or body movements for
performing a particular activity, or if the instructions, taken as a whole, are de minimis.
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Examples:

• Martha Custer submits an application to register a set of basic instructions for
knitting a sweater. In the Author Created field, she checks the box for “text.”
There are dozens of steps in the process, and the instruction for each step is
one sentence long. The registration specialist will register the claim, because
the instructional text, taken as a whole, contains a sufficient amount of expression to support a registration.

• Jules Kinder submits an application to register a cookbook titled Pie in the Sky.
In the Author Created field, the applicant asserts a claim in “text, photographs,
and compilation of ingredients.” Each recipe contains a list of ingredients,
instructions for making a pie, and a photograph of the finished product. The
claim in text and photographs is acceptable, but the claim in compilation is
not, because the applicant appears to be asserting a claim in a mere listing of
ingredients. The registration specialist may add an annotation, such as: “Regarding authorship information: Compilation is mere listing of ingredients
or contents; not copyrightable. 37 CFR 202.1.”

• The Abigail Adams Co. submits an application to register a set of basic instructions for crocheting a scarf. In the Author Created field, the applicant
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asserts a claim in “text, photographs, and artwork.” The work contains illustrations, photographs, patterns, and other artwork, but the instructional text
is extremely basic, abbreviated, and formulaic, such as “knit 1, purl 2.” The
registration specialist will communicate with the applicant. The claim in “artwork” and “photographs” is acceptable, but the claim in “text” is not, because
the instructional text, taken as a whole, is de minimis.

• Paulina Neumann submits an application to register a recipe for a caesar salad.
In the Author Created field, the applicant asserts a claim in “text.” The work
contains a list of eleven ingredients together with the following instructions:
“(1) puree anchovies, garlic, dijon, egg yolks, (2) drizzle oil in gradually to
emulsify; (3) add lemon, parmesan cheese, salt, pepper, worcestershire and
tobasco sauce.” The registration specialist will refuse to register the claim, because the list of ingredients is not copyrightable and the instructional text is
de minimis.
For a discussion of the deposit requirements for an instructional work, see Chapter 1500,
Section 1509.1(F).

717

Legal Materials
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Certain types of legal materials may be registered with the U.S. Copyright Office if they contain
a sufficient amount of original expression. Examples of legal materials that may satisfy this requirement are discussed in Sections 717.1 through 717.3 below.

if the work contains a sufficient amount of pictorial or graphic expression. When completing
an online application, this information should be provided in the Author Created field, and if
applicable, also in the New Material Included field. When completing a paper application on
Form TX, this information should be provided in space 2, and if applicable, also in space 6(b).
For guidance on completing these portions of the application, see Chapter 600, Sections 618.4
and 621.8.
Certain types of legal materials may be registered as a compilation if the author exercised a sufficient amount of creativity in selecting, coordinating, and/or arranging the preexisting materials
that appear within the deposit. When asserting a claim in a compilation, the applicant should
provide the name of the author who created the selection, coordination, and/or arrangement
that the applicant intends to register, and the applicant should assert a claim to copyright in that
material using the procedures described in Chapter 600, Section 618.6.
As discussed in Sections 717.1 and 717.2, legal materials often contain an appreciable amount
of content that is not eligible for copyright protection. They also may contain an appreciable
amount of content that is in the public domain, content that has been previously published,
content that has been previously registered, or content that is owned by a third party. If so, the
applicant should exclude this content from the application using the procedure described in
Chapter 600, Section 621.8(F).
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If the applicant asserts a claim in both the copyrightable and uncopyrightable elements of the
work, the registration specialist may annotate the application to indicate that the registration
does not extend to the uncopyrightable elements. If the applicant asserts a claim to copyright
in an element that is uncopyrightable, the registration specialist may communicate with the applicant or may refuse registration if the claim appears to be based solely on that element.

717.1

Legal Publications

A legal publication that analyzes, annotates, summarizes, or comments upon a legislative enactment, a judicial decision, an executive order, an administrative regulation, or other edicts of
government may be registered as a nondramatic literary work, provided that the publication
contains a sufficient amount of literary expression. Examples of legal publications that may
satisfy this requirement are listed below, but in no case does the registration cover any government edict that may be included in the work. See 17 U.S.C. § 105; see also Chapter 300, Section
313.6(C)(2).
Examples:

• Annotated codes that summarize or comment upon legal materials issued by
a federal, state, local, or foreign government.

• A compilation of legislative enactments or judicial decisions, provided that
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the author exercised a sufficient amount of creativity in selecting, coordinating, and/or arranging the material that appears in the compilation.

• Legal periodicals that cover specific areas of the law, such as law reviews, legal
journals, legal newspapers, legal newsletters, and the like.

• Casebooks containing a selection of legislative enactments and judicial decisions that have been abridged and/or annotated with comments and questions for use in systematic instructional activities.

• Test materials that are used to determine eligibility for membership in a bar
association or other professional organization, as well as study materials used
to prepare for such tests.
The Office will consider an application to register a citator containing specialized indexes for
tracing the prior and subsequent history of a judicial decision; for identifying decisions that have
followed, explained, distinguished, criticized, or overruled a previous judicial decision; or for researching a specific area of the law. This type of work may be registered if it contains a sufficient
amount of new text, such as an introduction or a brief summary of the issues discussed in each
case. Likewise, a citator may be registered as a compilation, provided that the author exercised
a sufficient amount of creativity in selecting, coordinating, and/or arranging the categories
that appear within the work. However, the registration specialist may communicate with the
applicant or may refuse registration if the claim appears to be based solely on the selection of
judicial decisions, because citators typically list all of the subsequent decisions that cite the same
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case. The specialist also may communicate or refuse registration if the claim appears to be based
solely on a system for conducting legal research or on any “idea, procedure, process, system,
method of operation, concept, principle, or discovery” that may be reflected or implemented in
the work. 17 U.S.C. § 102(b).

717.2

Legal Documents

Contracts, insurance policies, or other legal documents may be registered if they contain a sufficient amount of expression that is original to the author. The U.S. Copyright Office may register
briefs, motions, prepared testimony, expert reports, or other legal pleadings, provided that they
contain a sufficient amount of expression that originated with the author (regardless of whether
the pleading has or has not been filed with a judicial or administrative body). Likewise, the Office
may register books that contain sample forms used in preparing contracts, pleadings, or other
legal documents.
Legal documents typically contain an appreciable amount of language that may have been obtained from other sources, such as standard form contracts, prior pleadings, form books, and
the like. Much of this language may have been previously published, it may be owned by other
parties, or it may be in the public domain. Often the language used in a legal document may
be determined by the requirements of the relevant statutory, regulatory, or decisional law. In
some cases, the author may be required to use specific legal terminology or a specific sentence
structure, such as the boilerplate language found in a lease, bailment, chattel mortgage, security
interest, or similar transactions.
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When completing the application, the applicant should provide a brief statement that describes
the new material that the author contributed to the work, such as “new text,” and a brief statement that describes the unclaimable material that should be excluded from the claim, such
as “standard legal language.” In the case of an online application, this information should be
provided in the Author Created, New Material Included, and Material Excluded fields. In the
case of a paper application submitted on Form TX, it should be provided in spaces 2, 6(a), and
6(b). For guidance on completing these portions of the application, see Chapter 600, Sections
618.4 and 621.8.

717.3

Patents, Patent Applications, and Non-Patent Literature

The U.S. Copyright Office may register a claim to copyright in the written description for an
invention or the drawings or photographs set forth in a patent or a patent application, provided
that the work contains a sufficient amount of original authorship. Likewise, the Office may
register a claim to copyright in articles, publications, or other non-patent literature that may be
submitted with a patent application. However, the copyright in a patent, a patent application, or
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non-patent literature does not extend to any “idea, procedure, process, system, method of operation, concept, principle, or discovery” that may be disclosed in these works. 17 U.S.C. § 102(b).
Under U.S. patent law, a patent application must be filed within one year after the invention has
been described in any printed publication. See 35 U.S.C. § 102(a)(1), (b)(1). Filing a patent application or non-patent literature with the U.S. Patent and Trademark Office or the U.S. Copyright
Office is not considered publication within the meaning of the copyright law. The U.S. Copyright
Office takes no position on whether filing an application to register the text and illustrations in
a patent application or in non-patent literature would be considered a publication within the
meaning of the patent law.

718

Letters, Email, and Other Written Correspondence

Letters, emails, journals, diaries, and other forms of written correspondence may be registered
if they contain a sufficient amount of copyrightable expression and if the claimant owns the
copyright in that material.
When submitting an application to register these types of works, the applicant should limit the
claim to the text, artwork, and/or photographs that appear in the work, the applicant should
provide the name of the author who created that material, and the applicant should provide the
name of the claimant who owns the copyright in that material. The Literary Division may accept
a claim in “text” if the work contains a sufficient amount of written expression, or a claim in
“artwork” and/or “photograph(s)” if the work contains a sufficient amount of pictorial or graphic
expression. When completing an online application, this information should be provided in the
Author Created field, and if applicable, also in the New Material Included field. When completing a paper application on Form TX, this information should be provided in space 2, and if
applicable, also in space 6(b). For guidance on completing these portions of the application, see
Chapter 600, Sections 618.4 and 621.8.
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a general rule, the author of the correspondence—not the recipient—should be named as

the copyright claimant. The fact that a person owns or possesses the original copy of a letter, a
journal, diary, or other material object does not give that person the right to claim copyright in
that work, even if the material object was purchased or found. Ownership of the copyright in a
work, or of any of the exclusive rights under a copyright, is distinct from the ownership of any
material object in which the work has been fixed. A transfer of ownership involving a material
object does not convey any rights in the copyrighted work, nor does the transfer of ownership
of a copyright convey any property rights in any material object (absent a written agreement to
that effect). 17 U.S.C. § 202.
A party that has obtained all of the rights under copyright that initially belonged to the author
may be named as the copyright claimant for a letter, email, journal, diary, or other written correspondence. When completing the application, the applicant should provide a brief transfer
statement explaining how the claimant obtained the copyright in the work. For example, the
registration specialist may accept an application if the applicant states that the claimant obtained the copyright “by inheritance” or “by written agreement,” but the specialist will question
an application if the applicant simply states “I found this diary in the attic,” “my mother gave
me this journal,” “my boyfriend sent me these love letters,” or the like. These types of statements
suggest that the claimant may own a material object (i.e., a journal, a diary, a letter), but it is
unclear whether the claimant owns the copyright in the work that is embodied in those objects.
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For guidance on identifying the copyright claimant, see Chapter 600, Section 619. For guidance
on providing a transfer statement, see Chapter 600, Section 620.
In some cases, journals, diaries, letters, or other written correspondence may be published with
new material that introduces, illustrates, or explains the work, such as forewords, afterwords,
footnotes, annotations, or the like. As discussed in Section 709.4, this type of material may be
registered as a derivative work if it contains a sufficient amount of original authorship. See 17
U.S.C. § 101 (definition of “derivative work”). The applicant should limit the claim to the new text
that the author contributed to the work, the applicant should provide the name of the author
who created the new text, together with the name of the claimant who owns the copyright in
the new text. Applicants should use the terms “new text,” “text of introduction,” or the like to
describe this type of authorship, rather than “text” or “editing.” If the new material contains an
appreciable amount of pictorial or graphic expression, applicants should use the term “artwork”
and/or “photograph(s)” to describe this type of authorship. In all cases, the journal, diary, letters,
or other written correspondence should be excluded from the claim if that material has been
previously published, previously registered, if it is in the public domain, or if the copyright in
that material is owned by another party. For a discussion of the procedure for excluding this type
of material from a claim, see Chapter 600, Section 621.8.

719

Interviews
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An interview is a written or recorded account of a conversation between two or more individuals.
Typically, the interviewer poses a series of questions that elicit a response from the interviewee(s).
An interview may be registered if the conversation has been fixed in a tangible medium of expression and if it contains a sufficient amount of creative expression in the form of questions
and responses. Specifically, an interview may be registered as a literary work if it has been fixed
in a written transcript, an audio recording, a video recording, or other medium of expression.
An interview may be registered as a work of the performing arts if the interview was performed
or is intended to be performed before an audience, such as a television interview, radio interview,
or onstage interview.
In all cases, the applicant should provide the name of the author who created the questions
and/or the author who created the responses that appear in the interview, and the applicant
should provide the name of the claimant who owns the copyright in that material. The Literary
Division may accept a claim in “text” if the interview contains a sufficient amount of written
expression, or may accept a claim in “text by interviewer” or “text by interviewee” if the claim is
limited to the interviewer’s questions or the interviewee’s responses. When completing an online
application, this information should be provided in the Author Created field, and if applicable,
also in the New Material Included field. When completing a paper application on Form TX, this
information should be provided in space 2, and if applicable, also in space 6(b). For guidance on
completing these portions of the application, see Chapter 600, Sections 618.4 and 621.8.
The U.S. Copyright Office will assume that the interviewer and the interviewee own the copyright in their respective questions and responses unless (i) the work is claimed as a joint work,
(ii) the applicant provides a transfer statement indicating that the interviewer or the interviewee
transferred his or her rights to the copyright claimant, or (iii) the applicant indicates that the
interview was created or commissioned as a work made for hire. If the applicant fails to provide
a transfer statement or fails to answer the work made for hire question, the registration specialist may communicate with the applicant if it appears that the interviewee or the interviewer is
attempting to register the entire interview instead of registering a claim in his or her contribu-
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tion to the work. For guidance on providing a transfer statement, see Chapter 600, Section 620.
For guidance on answering the work made for hire question, see Chapter 600, Section 614. For
guidance on joint works, see Chapter 500, Section 505.
Examples:

• Michael Scorch submits an application to register his interview with Major
William Smith. The application names Michael and William as authors of
“text of interview questions” and “text of responses to interview questions,”
respectively. Michael is named as the sole copyright claimant and the transfer
statement indicates that he obtained the copyright in William’s contribution
“by written agreement.” The registration specialist will register the claim.

• Beth McBride submits an application to register her interview with Franklin
Murphy. Beth is named as author of “text by interviewer” and Franklin is
named as author of “text by interviewee.” Beth is named as the sole copyright claimant, but a transfer statement has not been provided and the work
made for hire question has not been answered. The registration specialist
will communicate with the applicant to determine if Franklin transferred his
copyright to Beth or if the interview was created or commissioned as a work
made for hire. If Beth does not own the copyright in Franklin’s contribution,
the specialist will ask her to limit the claim to the “text by interviewer.”
720
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For a discussion of databases, see Section 727. For a discussion of websites and website content,
see Chapter 1000. For a discussion of videogames, see Section 726 and Chapter 800, Section
807.7(A).

721.1

What Is a Computer Program?

The Copyright Act defines a “computer program” as “a set of statements or instructions to be
used directly or indirectly in a computer in order to bring about a certain result.” 17 U.S.C. § 101.
Congress added this definition to the statute “to make it explicit that computer programs, to the
extent that they embody an author’s original creation, are proper subject matter of copyright.” NATIONAL COMMISSION ON NEW TECHNOLOGICAL USES OF COPYRIGHTED WORKS (“CONTU”), FINAL REPORT
1 (1979) (CONTU REPORT); see also 126 CONG. REC. 29,895 (1980) (statement of Rep. Kastenmeier)
(explaining that the legislation “eliminates confusion about the legal status of computer software
by enacting the recommendations of [CONTU] clarifying the law of computer software”).
A claim to copyright in a computer program may be based on the authorship “expressed in
words, numbers, or other verbal or numerical symbols or indicia,” regardless of whether that
expression has been fixed in tapes, disks, cards, or any other tangible medium of expression.
17 U.S.C. § 101 (definition of “literary works”). However, the fixed program must be used directly
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or indirectly in a computer. For purposes of copyright registration, a “computer” is defined as a
programmable electronic device that can store, retrieve, and process data that is input by a user
through a user interface, and is capable of providing output through a display screen or other
external output device, such as a printer. “Computers” include mainframes, desktops, laptops,
tablets, and smart phones.

721.2

What Is a Derivative Computer Program?

A derivative computer program is a program that is “based upon one or more preexisting works.”
17 U.S.C. § 101 (definition of “derivative work”). Typically, a derivative computer program is a new
version of a preexisting program, or a program that contains material from a preexisting work
that has been revised, augmented, abridged, or otherwise modified such that the modifications
as a whole represent an original work of authorship.
Example:

• Telamon Software submits an application to register a computer program
titled Ajax 4.0. The program corrects certain problems found in previous
versions of the same program. For instance, it increases the number of file formats that can be processed by the program, it doubles the speed for decoding
graphics, and it allows the program to work with other types of graphics cards
and semiconductor chips. Ajax 4.0 would be considered a derivative computer
program. See Montgomery v. Noga, 168 F.3d 1282, 1290-91 (11th Cir. 1999).

721.3
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a person who is familiar with the relevant programming language, but in most cases a computer or other electronic device cannot execute these statements or instructions unless they have
been converted into object code. This conversion is performed by a separate program within
the computer, which is known as an interpreter, assembler, or compiler. See Apple Computer, Inc.
v. Franklin Computer Corp., 714 F.2d 1240, 1243 (3d Cir. 1983); Williams Electronics, Inc. v. Artic
International, Inc., 685 F.2d 870, 876 n.7 (3d Cir. 1982) (quoting the CONTU REPORT at 21 n. 9, 28).

721.4

What Is Object Code?

Object code is the representation of a computer program in a machine language. It typically
consists of the numbers zero and one (i.e., binary coding), the numbers zero through seven (i.e.,
octal coding), or a combination of letters and numbers (i.e., ASCII or hexadecimal coding). Object code is comprehensible to a computer or other electronic device, but it is not intended to be
read by human beings, and as a general rule, it is not directly comprehensible to human beings.
See Apple Computer, 714 F.2d at 1243.
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721.5

Relationship Between Source Code and Object Code

The U.S. Copyright Office views source code and object code as two representations of the same
work. See GCA Corp. v. Chance, 217 U.S.P.Q. 718, 719-20 (N.D. Cal. 1982) ([b]ecause the object
code is the encryption of the copyrighted source code, the two are to be treated as one work…”).
As a general rule, the Office will not issue separate registrations for the source code and object
code versions of the same program. If a program was registered in unpublished form based
on a submission of object code, the Office may register the first published version of the same
program based on a submission of source code (or vice versa), even if the published version “is
substantially the same as the unpublished version.” 17 U.S.C. § 408(e); 37 C.F.R. § 202.3(b)(11)(i).
For details concerning the deposit requirements for registering a computer program with a
submission of object code, see Chapter 1500, Section 1509.1(C)(4)(b).
721.6

Relationship Between a Computer Program and a Work Created with a Computer
or a Computer Program

The ownership of the copyright in a work of authorship, or of any of the exclusive rights under a
copyright, is distinct from the ownership of any material object in which the work has been fixed.
A transfer of ownership of a material object does not convey any rights in the work, nor does
the transfer of ownership of a copyright convey property rights in any material object (absent a
written agreement to that effect). 17 U.S.C. § 202.
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result.” 17 U.S.C. § 101 (definition of “computer program”). Moreover, when a work is created
with a computer program, any elements of the work that are generated solely by the program
are not registerable, such as formatting codes that are inserted by a word processing program.

721.7

Copyrightable Authorship in a Computer Program

A computer program may be registered with the U.S. Copyright Office if it contains a sufficient
amount of original authorship in the form of statements or instructions to a computer.
Section 102(b) of the Copyright Act “make[s] clear that the expression adopted by the programmer is the copyrightable element in a computer program, and that the actual processes or methods embodied in the program are not within the scope of the copyright law.” H.R. REP. 94-1476,
at 57 (1976), reprinted in 1976 U.S.C.C.A.N. at 5670; S. REP. NO. 94-473, at 54 (1975).
As a general rule, the Office does not distinguish between executable code and nonexecuting
comments or data that may appear in the source code for a computer program. Either element
may support a claim to copyright if the program contains a sufficient amount of original statements or instructions, and both elements may be registered with the same application. See Registration of Claims to Copyright Deposit Requirements for Computer Programs Containing
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Trade Secrets and for Computer Screen Displays, 54 Fed. Reg. 13,173, 13,174 n.2 (Mar. 31, 1989);
see also Registration Decision: Registration and Deposit of Computer Screen Displays, 53
Fed. Reg. 21,817, 21,819 (June 10, 1988). To register a claim in the executable code, the applicant
should check the box marked “computer program” in the Author Created field. To register a
claim in nonexecuting comments, the applicant may check the box marked “computer program,”
or may also check this box and state “nonexecuting comments” in the field marked “Other.” In
both cases, the applicant should avoid using the term “text,” either alone or in combination with
the term “computer program.” For guidance in completing this portion of the application, see
Section 721.9(F).
The copyright in a computer program does not extend to any idea, procedure, process, system,
method of operation, concept, principle, or discovery, regardless of the form in which it is described, explained, illustrated, or embodied in the program. 17 U.S.C. § 102(b). As such, the Office
will not register the functional aspects of a computer program, such as the program’s algorithm,
formatting, functions, logic, system design, or the like. Likewise, the Office will communicate
with the applicant and may refuse registration if the applicant asserts a claim in uncopyrightable elements that may be generated by a computer program, such as menu screens, layout and
format, or the like.

721.8

Copyrightable Authorship in a Derivative Computer Program
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A derivative computer program may be registered if it contains new material that is sufficiently
different from the preexisting work such that the program qualifies as an original work of authorship. See 17 U.S.C. § 101 (definition of “derivative work”). The new material must be original
and it must contain a sufficient amount of copyrightable authorship. Making only a few minor
changes or revisions to a preexisting work, or making changes or revisions of a rote nature
that are predetermined by the functional considerations of the hardware does not satisfy this
requirement. In no case does the copyright for a derivative computer program extend to any
idea, procedure, process, system, method of operation, concept, principle, or discovery, regardless of the form in which it is described, explained, illustrated, or embodied in the program. 17
U.S.C. § 102(b).
Examples:

• Decrypt Corp. created a computer program titled Skeleton Key version 5.0. The
program contains a substantial amount of new code that did not appear in
prior versions of the same program. The additions and revisions that appear
in the source code for version 5.0 may be registered as a derivative work.

• Pentathlon Games released a videogame titled World of Watercraft, which is
designed to run on the Sony PlayStation. A month later, the company released
another version of the game that is designed to run on the Microsoft Xbox.
The source code for each version is substantially different, and not simply the
result of interoperability or hardware compatibility, although the sounds and
images that appear in the videogame are exactly the same. The source code
for the Xbox version may be registered as a derivative work.

• Derrick Maxwell created a word processing program titled Linux Write, which
is designed to run on the Linux operating system. He subsequently created
another program titled Android Write, which is designed to run on the Android operating system. Derrick submits an application to register Android
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Write and in the Author Created/Other field he states that he “adapted this
program to run on a different operating system.” The registration specialist
will communicate with the applicant, because it is unclear whether the author
contributed a sufficient amount of copyrightable authorship to this work.

• Shell Games LLC submits two applications for the same computer program,
one specifically for the source code and the other for the object code. Because
there are no copyrightable differences between the source code and the object
code, there is no basis for issuing a separate registration for each representation of the program. Moreover, if the object code was created by a computer
program, there would be no human authorship in the object code, and no authorship that is distinct from the source code. The registration specialist will
register the claim in the source code, and reject the claim in the object code.
Each version of a computer program that contains new, copyrightable authorship is considered a
separate work. See 17 U.S.C. § 101 (definition of “created;” stating that “where the work has been
prepared in different versions, each version constitutes a separate work”). A registration for a
specific version of a computer program covers the new material that the author contributed to
that version, including any changes, revisions, additions, or other modifications that the author
made to that version. See H.R. REP. NO. 94-1476, at 57 (1976), reprinted in 1976 U.S.C.C.A.N. at
5670; S. REP. NO. 94-473, at 55 (1975) (explaining that “copyright in a ‘new version’ covers only
the material added by the later author, and has no effect one way or the other on the copyright
or public domain status of the preexisting material.”). However, a registration for a specific version of a computer program does not cover any unclaimable material that may appear in that
version. For purposes of registration, unclaimable material includes:
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• Copyrightable material that is owned by a third party (i.e., an individual or legal entity other
than the claimant who is named in the application).

If the program contains an appreciable amount of unclaimable material, the applicant should
identify that material in the application and should exclude it from the claim using the procedure described in Section 721.9(G) below. See 17 U.S.C. § 409(9) (stating that “[t]he application
for copyright registration… shall include... in the case of a compilation or derivative work, an
identification of any preexisting work or works that it is based upon or incorporates, and a brief,
general statement of the additional material covered by the copyright claim being registered...”).
Examples:

• Excluding previously published material. Softwear, Inc. submits an application
to register a program titled Clothing Maker version 3.0. Version 3.0 contains
an appreciable amount of code that appeared in versions 1.0 and 2.0 of the
same program. Softwear distributed copies of versions 1.0 and 2.0 to the
public before it filed its application for registration of version 3.0. Versions 1.0
and 2.0 would be considered previously published works, even if the copies
only contained the object code for those versions and even if the source code
for those versions was never disclosed. Therefore, the application should be
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limited to the new material that appears in version 3.0, and any source code
that appeared in versions 1.0 or 2.0 should be excluded from the claim using
the procedure described in Section 721.9(G).

• Excluding previously registered material. Jesper Nielsen submits an application
to register a program titled Ink Blot version 5.0. This version contains an appreciable amount of source code that appeared in versions 1.0 through 4.0 of
the same program. The prior versions have not been distributed to the public,
but version 2.2.1 was previously registered with the Office as an unpublished
work. The registration for version 5.0 will cover the new material that appears
in that version, as well as any unpublished or unregistered source code from
versions 1.0 through 4.0 that appear in version 5.0. However, the source code
that appeared in version 2.2.1 should be excluded from the claim using the
procedure described in Section 721.9(G).

• Excluding third party material. Vivek & Associates created an operating system
titled Architexture v. 9.0 using a software development tool titled Picture This
v. 2.50. The source code for Architexture v. 9.0 contains an appreciable number
of modules, subroutines, and macros that were used with permission from the
company that produced Picture This. Vivek & Associates should exclude those
modules, subroutines, and macros from its application to register Architexture
v. 9.0 using the procedure described in Section 721.9(G), because the copyright
in that material is owned by a third party.
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code from versions 1.1.1 or 2.2.2 that have been incorporated into version 3.0.

The registration specialist may communicate with the applicant if the program appears to contain an appreciable amount of unclaimable material and if the applicant does not exclude that
material from the claim. Examples of factors that may prompt a specialist to inquire whether a
computer program contains unclaimable material include the following:

• Multiple copyright notices.
• A copyright notice containing an earlier date than either the completion year or the publication date specified in the application.

• A copyright notice containing multiple dates.
• A copyright notice containing a different name than the author or copyright claimant named
in the application.
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• Multiple version numbers or multiple release numbers (if it appears that the previous versions may have been published or registered or if they may be owned by a party other than
the copyright claimant).

• A revision history in the deposit indicating that changes were made to the program after the
year of completion or date of publication specified in the application.

• An indication that the author created the work using another computer program as an authoring tool.

If the deposit contains multiple dates or multiple version/release numbers, the applicant should
notify the registration specialist if those dates or numbers refer to the development history of
the program or if they refer to previous versions of the program that have not been published
or registered before. When submitting an online application, this information may be provided
in the Note to Copyright Office field; when completing a paper application this information
may be provided in a cover letter.
If the program contains only a minimal amount of unclaimable material or if the program
contains material that is uncopyrightable, there is no need to exclude that material from the
application. Unclaimable material should be excluded only if that material is copyrightable and
represents an appreciable portion of the work.
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721.9

Application Tips for Computer Programs

This Section discusses the practices and procedures for completing an application to register a
computer program. For guidance concerning the deposit requirements for computer programs,
see Chapter 1500, Section 1509.1(C). For guidance concerning the filing fee, see Chapter 1400,
Section 1403.

721.9(A)

Identifying the Type of Work

Submitting an online application through the U.S. Copyright Office’s electronic registration
system is the preferred way to register a computer program. The first step in completing the
online application is to select the type of work that the applicant intends to register. In the case
of a computer program, the applicant should select Literary Work from the drop down menu
marked Type of Work.
When submitting a paper application, Form TX should be used to register a claim to copyright
in a computer program.
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721.9(B)

Title of the Program

The application must provide the title of the computer program. 17 U.S.C. § 409(6). The title
should include the version number or release number (if any) for the specific version of the
program that the applicant intends to register. The version number or release number may be
provided in the application as follows:

• Advantage Works v. 1.0
• Advantage Works (v. 2.0)
• Advantage Works version 3.5.1
• Advantage Works (release 4.1.1)
When completing an online application, the applicant should provide the title of the program
on the Title screen. When completing a paper application, the applicant should provide the title
on space 1 of Form TX. For guidance on completing this portion of the application, see Chapter
600, Section 610.
If the applicant does not provide a version number or release number, the registration specialist may add that information to the Title field/space if the number appears on the deposit or
elsewhere in the registration materials and if it is clear that the number identifies the specific
version that has been submitted for registration. In such cases, the specialists will add an annotation to the record, such as: “Regarding title information: added by C.O. from deposit.” If
the title contains multiple version numbers (e.g., Scale Modeler v. 1.0, 2.0, 3.0, 4.50), the specialist
may communicate with the applicant if he or she is unable to identify the specific version that
the applicant intends to register.

721.9(C)
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The applicant should provide the name of the author(s) who created the specific version of the
program that the applicant intends to register. Specifically, the applicant should provide the
name(s) of the person(s) or organization(s) who created the source code for the version that will
be submitted for registration. In addition, the applicant should provide the name of the claimant
who owns the copyright in that version. When completing an online application the applicant
should provide this information on the Author and Claimant screens; when completing a paper
application the applicant should provide this information in spaces 2 and 4 of Form TX.
For guidance on completing this portion of the application, see Chapter 600, Sections 613 and
619. For guidance on identifying the author of a work made for hire, see Chapter 600, Section 614.

721.9(D)

Year of Completion

The applicant should identify the year that the author completed the specific version of the program that the applicant intends to register. As a general rule, the applicant should provide a year
of completion only for the specific version of the program that will be submitted for registration.
The applicant should not provide a year of completion for the first version of the program or
any other version of the program that is not included in the application.
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For the purpose of copyright registration, each version of a computer program is considered a
separate work. Each version of a program is considered complete when that version has been
fixed in a tangible medium of expression for the first time. When a program is prepared over
a period of time, the portion that has been fixed at any particular time constitutes the version
that has been completed as of that date. See 17 U.S.C. § 101 (definition of “created”); see also 37
C.F.R. § 202.3(b)(4)(ii) (explaining that the year of completion means “the latest year in which
the creation of any copyrightable element was completed”).
When completing an online application, the applicant should provide the year of completion
on the Publication/Creation screen; when completing a paper application the applicant should
provide this information in space 3(a) of Form TX. For guidance on completing this portion of
the application, see Chapter 600, Section 611.
If the year specified in the application does not match the year that is specified in the copyright
notice for the program (if any) or if the copyright notice contains multiple dates (e.g., © Lionel
Software 2010, 2011, 2012), the registration specialist may communicate with the applicant if
he or she is unable to identify the specific version that the applicant intends to register.

721.9(E)

Date of Publication

If the version that the applicant intends to register has been published as of the date that the
application is filed with the U.S. Copyright Office, the applicant should provide the month, day,
and year that the version being registered was published for the first time. As a general rule, the
applicant should provide a date of first publication only for the specific version that will be submitted for registration. The applicant should not provide a date of publication for the first version of the program or any other version of the program that is not included in the application.
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performance, or public display.” 17 U.S.C. § 101 (definition of “publication”). As a general rule, a
program is considered published if there has been a general distribution of the program code,
regardless of whether the copies are distributed by purchase or license and regardless of whether
the copies are distributed on a CD-ROM, DVD, or downloaded online. Likewise, a program is
considered published even if the copies contained object code rather than source code and even
if the source code has not been disclosed to the public. See Midway Manufacturing Co. v. Strohon,
564 F. Supp. 741, 751 (N.D. Ill. 1983) (“the object code is nothing other than a direct transformation of a computer program, composed... in source code”).
When completing an online application, the applicant should provide the date of first publication on the Publication/Completion screen. When completing a paper application the applicant
should provide this information on space 3(b) of Form TX. For guidance on completing this
portion of the application, see Chapter 600, Section 612.
For a general discussion of publication and for specific guidance on determining whether a
particular work has been published, see Chapter 1900.
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721.9(F)

Asserting a Claim to Copyright in a Computer Program

The applicant should identify the copyrightable authorship that the applicant intends to register and should assert a claim to copyright in that authorship. The information provided in the
application defines the claim that is being registered, rather than the information given in the
deposit copy(ies) or elsewhere in the registration materials.
When completing an online application, the applicant should provide this information on the
Author screen in the field marked Author Created. When completing a paper application, the
applicant should provide this information on space 2 of the application under the heading
Nature of Authorship. For guidance on completing this portion of the application, see Chapter
600, Section 618.4.
“Computer program” is the most appropriate term for registering a claim in this type of work. If
this term does not fully describe the copyrightable material that the applicant intends to register,
the applicant should provide a more specific description in the Author Created/Other field using the procedure described in Chapter 600, Section 618.4(A). For a representative list of other
terms that may be acceptable, see Section 721.9(H).
“Revised computer program” is the most appropriate term for registering a claim in a derivative
computer program. If this term does not fully describe the copyrightable material that the applicant intends to register, the applicant should provide a more specific description using the
procedures described in Chapter 600, Section 621.8(C)(1) and 621.8(C)(2). For a representative
list of other terms that may be acceptable, see Section 721.9(H).
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If the claim is unclear, the registration specialist may communicate with the applicant or may
refuse registration. For example, if the applicant merely asserts a claim in “text” or a claim in “text”
and “computer program,” the specialist will communicate if it is unclear whether the deposit
copy(ies) contain text that is distinguishable from source code, object code, or other statements
or instructions that may be used directly or indirectly in a computer in order to bring about a
certain result. Likewise, the specialist may communicate if the applicant merely asserts a claim
in “computer program” that is not discernable as a written language or a programming language.
If the applicant asserts a claim in both the copyrightable and uncopyrightable features of the
program, the specialist may communicate with the applicant or may annotate the application to
indicate that the registration does not extend to the uncopyrightable features. For representative
examples that illustrate this practice, see Chapter 600, Section 618.8(C). If the claim appears
to be based solely on the functional aspects or other features that are not eligible for copyright
protection, registration will be refused.
For a representative list of unclear terms that may be questioned, see Section 721.9(I). For a
representative list of terms that will not be accepted, see Section 721.9(J).
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721.9(G)

Limiting the Claim to Copyright in a Computer Program

If the computer program contains an appreciable amount of unclaimable material, the applicant
should exclude that material from the claim. As discussed in Section 721.8, this category includes
previously published material, previously registered material, public domain material, or copyrightable material that is owned by a party other than the copyright claimant.
When completing an online application, the applicant should provide a brief statement that
identifies the unclaimable material that appears in the program. Specifically, the applicant
should provide this information on the Limitation of Claim screen by checking one or more of
the boxes that appear in the Material Excluded field that accurately describe the unclaimable
material. When completing a paper application, the applicant should provide this information
on space 6(a) of Form TX. For guidance on completing this portion of the application, see
Chapter 600, Section 621.8(B).
In addition, the applicant should provide a brief statement that identifies the new material that
the applicant intends to register. When completing an online application, the applicant should
provide this information on the Limitation of Claim screen by checking one or more of the
boxes that appear in the New Material Included field that accurately describe the new material
that the author created. When completing a paper application, the applicant should provide this
information on space 6(b) of Form TX. For guidance on completing this portion of the application, see Chapter 600, Section 621.8(C).
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material and the year that the registration was issued. When completing an online application,
the applicant should provide this information on the Limitation of Claim screen in the field
marked Previous Registration. When completing a paper application, the applicant should provide this information on space 5 of Form TX. For guidance on completing this portion of the
application, see Chapter 600, Section 621.8(F).

721.9(H)

Acceptable Terminology for an Application to Register a Computer Program

This Section provides guidance for completing the Author Created/Other field and the New Material Included/Other field of the online application, as well as guidance for completing spaces
2 and 6(b) of paper application Form TX.
The applicant should provide a brief statement in this portion of the application that describes
the copyrightable material that the applicant intends to register. The applicant should not describe any uncopyrightable elements or de minimis elements that appear in the program. Likewise, the applicant should not describe the material object in which the program has been fixed.
The U.S. Copyright Office may accept the term “computer program” or any of the terms listed
below, provided that they accurately describe the copyrightable authorship that appears in the
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deposit copy(ies). In most cases, the Office will accept combinations or variant forms of these
terms, unless they are contradicted by information provided in the deposit copy(ies) or elsewhere
in the registration materials.

• Computer program
• Computer code
• Computer software
• New computer program
• New computer code
• New computer software
• Program code
• Program instructions
• Revised computer program
• Revised computer code
• Revised computer software
• Revision of [specify nature of revision, e.g., revision of software subroutines, revision of
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•
• Software update(s)
• Source code
721.9(I)

Unclear Terminology for an Application to Register a Computer Program

The authorship that the applicant intends to register should be clearly identified in the application, and the claim to copyright in that authorship should be clearly stated. If the claim to
copyright is unclear, the registration specialist may communicate with the applicant or may
refuse registration. Examples of unclear terms include the following or any combination of the
following:

•
•
•
•

Adaptation (if it appears that the program was merely adapted to run on different hardware)
Automation
Cells
Commands

• Compilation
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• Computerized
• Debugging
• Editing
• Enhancements
• Entire program code
• Entire text
• Entire work
• Error corrections
• Features
• Macro(s)
• New programming text
• Patching
• Program text
• Programmer
• Programming text
• Search engine
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17-3combines an acceptable authorship term with the term “text,” such as “computer
.
o
N and text” or “text and program code,” the registration specialist will examine the
program
deposit copy(ies) to determine if the work contains copyrightable text that is not part of the
computer program. If the work does not appear to contain copyrightable text apart from the
text of the computer program, the specialist may communicate with the applicant or may refuse
to register that aspect of the claim.

721.9(J)

Unacceptable Terminology for an Application to Register a Computer Program

If the applicant asserts a claim in both the copyrightable and uncopyrightable features of the
program, the specialist may annotate the application to indicate that the registration does not
extend to the uncopyrightable features. If the applicant asserts a claim to copyright in any storage medium or any feature of the program that is uncopyrightable, the registration specialist
may communicate with the applicant or may refuse registration if the claim appears to be based
solely on those features. Examples of unacceptable terms include the following or any combination of the following:

• Algorithm
• Analysis
• Cassette
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• Chip
• Computation
• Computer language(s)
• Computerized
• Data
• Designed program
• Disk
• Drive
• Encrypting
• EPROM
• Flash drive
• Format
• Formatting
• Formula(s)
• Functions
• Hard drive
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• Mnemonics
• Models
• Object
• Object code
• Object listing
• Organization
• Peripheral(s)
• Printout
• PROM
• RAM (Random Access Memory)
• ROM
• Protocol
• Software methodology
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• System
• System design(er)
• Template
• Text of algorithm
• Thumbdrive
• Typeface
• Typefont
721.10

721.10(A)

Screen Displays

Relationship Between Source Code and Screen Displays

As a general rule, a computer program and the screen displays generated by that program are
considered the same work, because the program code contains fixed expression that produces
the screen displays. If the copyright in the source code and the screen displays are owned by the
same claimant, the program and any related screen displays may be registered with the same
application. The U.S. Copyright Office will not knowingly issue a separate registration for a
computer program and the screen displays that may be generated by that program. Nor will the
Office issue a supplementary registration that purports to add a claim in screen displays to a
basic registration for a computer program.
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If the applicant states “computer program” in the Author Created/New Material Included fields
or in spaces 2 and 6(b), the registration will cover the copyrightable expression in the program
code and any copyrightable screen displays that may be generated by that code, even if the applicant did not mention the screen displays and even if the deposit copy(ies) do not contain
any screen displays. By contrast, if an applicant states “screen displays” in the application, the
registration will not cover the computer program unless the applicant also asserts a claim in the
“computer program” and submits an appropriate deposit. See Registration Decision: Registration and Deposit of Computer Screen Displays, 53 Fed. Reg. 21,817, 21,819-20 (June 10, 1988).
This rule does not apply to the hypertext markup language (“HTML”) for a website, because
HTML is not a computer program or source code. If the applicant submits an application to
register HTML, the registration may cover the HTML itself, but it does not cover any of the
content that may appear on the website unless the applicant submits a copy of the website content and expressly asserts a claim in that material. For a discussion of HTML, see Chapter 1000,
Section 1006.1(A).
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721.10(B)

Copyrightable Authorship in Screen Displays

When asserting a claim in screen displays, the claim should be limited to the new material
that appears in the screen displays, the applicant should provide the name of the author who
created that material, and the applicant should provide the name of the claimant who owns
the copyright in that material. The Literary Division may accept a claim in “text” if the screen
displays contain a sufficient amount of textual expression that is not a part of the code, or a
claim in “artwork” and/or “photograph(s)” if the screen displays contain a sufficient amount of
artwork or photos that are not generated by the computer program. When completing an online
application, this information should be provided in the Author Created field, and if applicable,
also in the New Material Included field. When completing a paper application on Form TX, this
information should be provided in space 2, and if applicable, also in space 6(b). For guidance on
completing these portions of the application, see Chapter 600, Sections 618.4 and 621.8.
A registration for a computer program covers the copyrightable expression that appears in any
screen that may be generated by the program, even if the applicant does not submit identifying material depicting the screen displays or merely submits a representative sampling of those
displays. If the screen displays as a whole do not contain copyrightable authorship, the registration specialist may communicate with the applicant or may refuse registration. For example, if
the claim is based solely on the layout or format of a screen or if the deposit copy(ies) consist
solely of blank forms, de minimis menu screens, or other elements that are purely functional,
registration will be refused. See Registration Decision: Registration and Deposit of Computer
Screen Displays, 53 Fed. Reg. 21,817, 21,819 (June 10, 1988).
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User Manuals and Other Documentation for a Computer Program

User manuals, instructional booklets, flowcharts, and other documentation that explain the
development or operation of a computer program may be registered with the U.S. Copyright
Office, provided that they contain a sufficient amount of original authorship. If text is the predominant form of authorship, the work may be registered as a nondramatic literary work. If the
predominant form of authorship consists of artwork, illustrations, or photographs, the work
may be registered as a work of the visual arts. If the predominant form of authorship consists of
audiovisual material, the work may be registered as a work of the performing arts. See 37 C.F.R.
§ 202.3(b)(1)(i)-(iii).
If the claimant owns the copyright in the program and the user manual or other documentation
for that program, and if the claimant physically bundled these items together and distributed
them to the public as a single, integrated unit (such as a shrink-wrapped box containing a disk
and booklet), it may be possible to register them together with one application and one filing
fee. For information concerning this option, see Chapter 1100, Section 1107. By contrast, if the
program and the documentation are distributed online, if they are distributed separately from
each other, or if they are owned by different claimants, each element is considered a separate
work and a separate application for each element is required.

Chapter 700

| 42

REVISED 09/29/2017

(572 of 1356)
Case: 17-35587, 03/15/2019, ID: 11228746, DktEntry: 88-2, Page 526 of 1306
C O M P E N D I U M : Literary Works

When asserting a claim in a user manual or other documentation, the claim should be limited to
the new material that appears in the work, the applicant should provide the name of the author
who created that material, and the applicant should provide the name of the claimant who owns
the copyright in that material. The Literary Division may accept a claim in “text” if the work contains a sufficient amount of written expression, or a claim in “artwork” and/or “photograph(s)”
if the work contains a sufficient amount of pictorial or graphic expression. When completing
an online application, this information should be provided in the Author Created field, and if
applicable, also in the New Material Included field. When completing a paper application on
Form TX, this information should be provided in space 2, and if applicable, also in space 6(b).
For guidance on completing these portions of the application, see Chapter 600, Sections 618.4
and 621.8.
For a discussion of the deposit requirements for user manuals and other documentation, see
Chapter 1500, Section 1509.1(C)(7).

722

Apps

An “app” is a computer program that is used directly or indirectly in a computer or handheld
electronic device. An app may be registered if it contains a sufficient amount of original authorship in the form of statements or instructions that bring about a certain result in the computer
or device.
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also in the New Material Included field of the online application. When completing a paper application on Form TX, this information should be provided in space 2, and if applicable, also
in space 6(b).
If the applicant registers the app as a computer program and submits identifying portions of
the source code for that program, the registration will cover any copyrightable screen displays
generated by that work, provided that the app and the screen displays are owned by the same
claimant. If the applicant expressly asserts a claim in the text, artwork, or screen displays generated by an app, the applicant must submit a representative sampling of those screen displays
together with the identifying portions of the source code.
For guidance in completing the application, see Section 721.9. For a discussion of the deposit
requirements for computer programs and screen displays, see Chapter 1500, Sections 1509.1(C)
(1) through 1509.1(C)(6).

723

Computer Programs That Generate Typeface, Typefont, or Barcodes

Typeface and mere variations of typographic ornamentation or lettering are not copyrightable.
37 C.F.R. § 202.1(a), (e).
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A computer program that generates bar codes or a particular typeface, typefont, or letterform
may be registered if the program contains a sufficient amount of original authorship in the
form of statements or instructions to a computer. For example, creating a scalable font output
program that produces harmonious fonts consisting of hundreds of characters may require numerous decisions in drafting the instructions that drive a printer or other output device. If this
expression contains a sufficient amount of original authorship, the work may be registered as a
computer program. However, the registration would not cover any bar codes, typeface, typefont,
letterform, or mere variations of typographic ornamentation or lettering that may be generated
by the program. See Registrability of Computer Programs that Generate Typefaces, 57 Fed.
Reg. 6201, 6202 (Feb. 21, 1992).
When asserting a claim in a computer program that generates typeface, typefont, letterform,
or barcodes, the applicant should identify the author(s) that created the work. Specifically, the
applicant should provide the name of the person(s) or organization(s) that created the source
code for the program. The registration specialist may communicate with the applicant if it
appears that the author merely assigned coordinates to a particular letterform and then used a
third party program to render typeface or typefont from those coordinates (but did not create
any of the source code for that program).
“Computer program” is the most appropriate term for registering a claim in this type of work.
As discussed in Section 721.9(F), this information should be provided in the Author Created field,
and if applicable, also in the New Material Included field. When completing a paper application
on Form TX, this information should be provided in space 2, and if applicable, also in space
6(b). The U.S. Copyright Office will not accept an application that asserts a claim in the “entire
work,” “entire computer program,” “entire text,” or the like, because these statements suggest that
the applicant may be asserting a claim in both the copyrightable and uncopyrightable elements
of the program. See 57 Fed. Reg. at 6202.
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the registration specialist will communicate with the applicant. For a discussion of the deposit
requirements for computer programs, see Chapter 1500, Section 1509.1(C).

724

Diagrams, Models, Outlines, Pseudocode, and Other Types of Works
That Illustrate or Describe a Computer Program

Diagrams, models, outlines, pseudocode, or other types of works that illustrate or describe the
structure or order of operation for a computer program may be registered with the U.S. Copyright Office, provided that they contain a sufficient amount of original authorship. However,
such illustrations or descriptions may not be claimed as computer programs.
The Literary Division may accept a claim in “text” if the work contains a sufficient amount of
written expression, or a claim in “artwork,” “photograph(s),” “technical drawing,” or “graphic
work” if the work contains a sufficient amount of pictorial or graphic expression. When completing an online application this information should be provided in the Author Created field, and
if applicable, also in the New Material Included field. When completing a paper application on
Form TX, this information should be provided in space 2, and if applicable, also in space 6(b).
For guidance on completing these portions of the application, see Sections 721.9(F) and 721.9(G).
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When asserting a claim in these types of works, the applicant should provide the name of the
author who created the work and the name of the claimant who owns the copyright in that work.
A registration for this type of work covers the copyrightable expression that appears in the
deposit copy(ies). However, it does not cover the computer program that may be described in
the deposit copy(ies) unless the applicant expressly asserts a claim in the program and submits
an appropriate selection of source code.
As a general rule, these types of works do not contain “statements or instructions” that may be
used “directly or indirectly in a computer in order to bring about a certain result,” nor do they
contain any executable program code. 17 U.S.C. § 101 (definition of “computer program”). In
some cases, they may represent nothing more than an “idea, procedure, process, system, method
of operation, concept, principle, or discovery.” 17 U.S.C. § 102(b). Therefore, if an applicant attempts to register a diagram, model, outline, or other type of work as a computer program, the
registration specialist may communicate with the applicant or may refuse to register the claim.

725

Spreadsheets, Reports, and Other Documents Generated by a Computer Program

Spreadsheets, reports, or other documents generated by a computer program may be registered
with the U.S. Copyright Office if they contain a sufficient amount of original authorship. When
asserting a claim in this type of work, the applicant should limit the claim to the copyrightable
material that appears in the deposit copy(ies), the applicant should provide the name of the
author who created that material, and the name of the claimant who owns the copyright in that
material. The Literary Division may accept a claim in “text” if the deposit copy(ies) contain a
sufficient amount of written expression, or a claim in “artwork” if the deposit copy(ies) contain
a sufficient amount of pictorial or graphic expression.
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asserts a claim in the “computer program” and submits an appropriate
selection of source code. When completing an online application, this information should be
provided in the Author Created field, and if applicable, also in the New Material Included field.
When completing a paper application on Form TX, this information should be provided in
space 2, and also in space 6(b) if applicable. For guidance on completing these portions of the
application, see Sections 721.9(F) and 721.9(G).
A claim in “text” or “artwork” covers the copyrightable expression that appears in the deposit
copy(ies), but it does not cover the computer program that may be used to perform calculations or other functions within a spreadsheet, report, or other document. While these types of
documents may contain statements or instructions that may be used directly or indirectly in a
computer in order to bring about a certain result, in most cases the code that performs those
functions was created by the author of the authoring tool, rather than the author of the document itself. Therefore, if an applicant attempts to register a spreadsheet, report, or other document as a computer program but fails to submit an appropriate selection of source code, the
registration specialist may communicate with the applicant or may refuse to register the claim.
A spreadsheet, report, or other document may be registered as a compilation if the author exercised a sufficient amount of creativity in selecting, coordinating, and/or arranging the information that appears within the deposit copy(ies). When asserting a claim in a compilation, the
applicant should provide the name of the author who created the selection, coordination, and/
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or arrangement that the applicant intends to register, and the applicant should assert a claim
to copyright in that material by using the procedure described in Chapter 600, Section 618.6.
As discussed in Section 710 a registration for a compilation covers the author’s selection, coordination, and/or arrangement of information, but it does not cover any of the information that
appears in the deposit copy(ies). See 17 U.S.C. § 103(b). It does not cover the authoring tool that
was used to create the work, nor does it cover any “idea, procedure, process, system, method
of operation, concept, principle, or discovery” that is reflected or implemented in the work.
17 U.S.C. § 102(b). In some cases, it may be unclear whether the applicant intends to register
a spreadsheet, report, or other document as a compilation or simply intends to register the
information that appears in the document itself. The fact that the deposit copy(ies) contain fictitious data may indicate that the applicant is asserting a claim in selection, coordination, and/
or arrangement authorship, rather than a claim in any copyrightable material in the deposit
copy(ies). By contrast, if the deposit copy(ies) contain data that has been entered by an actual
user, it may be unclear whether the applicant is asserting a claim in a compilation or a claim in
any copyrightable text or artwork that may appear in the deposit.
In all cases, the authorship that the applicant intends to register should be clearly identified in
the application, and the claim to copyright in that authorship should be clearly stated. Examples
of unclear terms that will prompt the registration specialist to annotate the application or to
communicate with the applicant include “template” and “data.”
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Examples:

that contains various graphs and tables of information. In the Author Created
and New Material Included fields the applicant asserts a claim in “text.” The
applicant excludes the authoring tool from the application by checking the
box for “computer program” in the Material Excluded field. The registration
specialist will register the claim.

• Olympian Human Resources submits an application to register a report containing dozens of columns and rows. In the Author Created field the applicant
asserts a claim in “text.” In the Note to Copyright Office field, the applicant
explains that the report was “created using Microsoft Access.” The registration specialist may add this information to the Material Excluded field and
register the claim with an annotation, such as: “Regarding material excluded:
information added from Note to C.O.”

• AutoCrat LLC submits an application to register a spreadsheet that contains
graphs, tables of information, explanatory text, as well as various formulas,
such as “SUM (b12, c12, d12)/d13.” In the Author Created and New Material
Included fields the applicant asserts a claim in “text.” In the Material Excluded/Other field the applicant explains that the spreadsheet “uses Excel 5.2.” The
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registration specialist will conclude that AutoCrat created the spreadsheet
using Excel 5.2 as an authoring tool. The claim will be registered.

• DentalSoft submits an application for a work titled PatientCare. In the Author
Created field the applicant asserts a claim in “Report and data to help dentists
manage their practices.” The deposit is a spreadsheet that appears to contain
fictitious data; no source code has been submitted. The registration specialist will communicate with the applicant. It is unclear whether the applicant
intends to register a computer program that generates these types of reports
or intends to register the selection, coordination, and/or arrangement of data
that is reflected in the deposit.
726

Videogames

The U.S. Copyright Office may issue separate registrations for the audiovisual material in a videogame and the computer program that generates that material. For a discussion of the practices
and procedures for registering a videogame, see Chapter 800, Section 807.7(A).

727

Databases
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This Section discusses the practices and procedures for obtaining a registration for a specific version of a single-file or multi-file database. In the case of an unpublished database, an applicant
may register all of the copyrightable material that appeared in the database as of the date that
the registration materials are received in the U.S. Copyright Office. In the case of a published
database, an applicant may register all of the copyrightable material that was first published on
the date specified in the application.

a specific version of a database does not cover any subsequent updates or revisions that may be
made to the database (regardless of whether the database is published or unpublished). Instead,
the Office has established a special procedure that allows applicants to register a database together with the subsequent updates or revisions that were made to that database within a period
of three months or less. The requirements for this group registration option are discussed in
Chapter 1100, Section 1117.6.

727.1

What Is a Database?

For purposes of copyright registration, a “database” is defined as a compilation of digital information comprised of data, information, abstracts, images, maps, music, sound recordings, video,
other digitized material, or references to a particular subject or subjects. In all cases, the content
of a database must be arranged in a systematic manner, and it must be accessed solely by means
of an integrated information retrieval program or system with the following characteristics:

• A query function must be used to access the content.
• The information retrieval program or system must yield a subset of the content, or it must
organize the content based on the parameters specified in each query.
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A single-file database is a database comprised of one data file that contains a group of data
records pertaining to a common subject, regardless of the size or amount of the data that the
records contain. A multi-file database is a database comprised of separate and distinct groups of
data records covering multiple subjects. A data record contains all of the information related to
a particular unit of information within a database. A “data file” is defined as a group of data records pertaining to a common subject matter, regardless of the size of the records or the amount
of data they contain. 37 C.F.R. § 202.20(c)(2)(vii)(D)(2).
As a general rule, databases are considered machine-readable works, because they are fixed or
published in optical discs, magnetic tapes, or similar storage media, and as a result they cannot
be perceived without the aid of a machine or device.
Websites may contain databases, but they are not considered databases for the purpose of copyright registration. As discussed above, users retrieve sets of data or other content from a database
by using a query function that fetches content that matches the criteria specified by the user. By
contrast, users retrieve content from a website by using a browser function that allows the user
to locate and link to the specific pages of the website where information or content is stored.

727.2

Copyrightable Authorship in Databases

The legislative history for the Copyright Act states that “computer databases” may be protected
by copyright “to the extent that they incorporate authorship in the programmer’s expression of
original ideas, as distinguished from the ideas themselves.” H.R. REP. NO. 94-1476, at 54 (1976),
reprinted in 1976 U.S.C.C.A.N. at 5667. Single-file or multi-file databases typically contain the
following forms of authorship:
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• The arrangement authorship involved in determining the placement or arrangement of the
material or data within the database as a whole.

• The authorship involved in creating the material or data that appears within the database.
Each form of authorship may be registered with the Office, provided that the database contains
a sufficient amount of original expression and provided that the claimant owns the copyright
in that material.
727.3

Application Tips for Databases

A single-file or multi-file database may be registered as a literary work if the predominant form
of authorship in the work consists of text. A database may be registered as a work of the visual
arts if the predominant form of authorship consists of photographs or other forms of pictorial
authorship.
As a general rule, an applicant may register a specific version of a database by submitting an
online application. However, if the applicant intends to register a database that predominantly
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consists of photographs, the applicant must contact the Visual Arts Division at (202) 707-8202
to coordinate the filing and to obtain proper guidance concerning the information that should
be included in the online application and the proper method for submitting the deposit copies.
Applicants will be permitted to file an online application for a photographic database only if
they obtain authorization from the Visual Arts Division and follow the instructions from the
Division. See 37 C.F.R. §§ 202.3(b)(5)(ii)(A), 202.3(b)(10)(xi), 202.20(c)(2)(vii)(D)(8); see also
Registration of Claims to Copyright, 76 Fed. Reg. 4072, 4075 (Jan. 24, 2011); Group Registration
of Photographs, 81 Fed. Reg. 86,643, 86,652 (Dec. 1, 2016).
In the alternative, an applicant may register a specific version of a database with a paper application. The applicant should use the form that is most appropriate for the subject matter of
the works that appear in the database. See 76 Fed. Reg. at 4074. For example, if the works in the
database consist primarily of words, numbers, or other verbal or numerical symbols or indicia,
the applicant should use Form TX. If the works consist predominantly of photographs, the applicant should use Form VA. Id.
NOTE: The online application may be used to register a group of updates or revisions for a data-

base that predominantly consists of photographs, but it cannot be used for updates or revisions
for any other type of database. For a discussion of the application requirements for this group
registration option, see Chapter 1100, Section 1117.4.

727.3(A)
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619. For guidance on identifying the author of a work made for hire, see Chapter 600, Section 614.

727.3(B)

Year of Completion

The applicant should identify the year that the author completed the specific version of the
database that is submitted for registration (even if other versions exist and even if the author
intends to update or revise the database in the future).
For guidance on completing this portion of the application, see Chapter 600, Section 611.

727.3(C)

Date of Publication / Nation of Publication / Author’s Citizenship or Domicile

If the version that the applicant intends to register has been published as of the date that the
application is filed with the U.S. Copyright Office, the applicant should provide the month, day,
and year that the version being registered was published for the first time. As a general rule, the
applicant should provide a date of first publication only for the specific version that is being submitted for registration. The applicant should not provide a date of publication for the first version of the database or any other version of the database that is not included with the application.
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In addition, the applicant should identify the nation where the database was first published and
the author’s country of citizenship or domicile. The Office will use this information to determine
whether the database is eligible for copyright protection in the United States. For a definition and
discussion of the nation of first publication, see Chapter 600, Section 612.5. For a definition and
discussion of the author’s citizenship and domicile, see Chapter 600, Section 617.

727.3(D)

Asserting a Claim to Copyright in a Database

In all cases, the applicant should identify the copyrightable authorship that the applicant intends to register, and the applicant should assert a claim to copyright in that material. When
completing an online application, this information should be provided on the Author Created
screen in the field marked Other. When completing a paper application, this information should
be provided in space 2 under the heading marked Nature of Authorship. For guidance on completing this portion of the application, see Chapter 600, Sections 618.4.
To register the authorship involved in selecting, coordinating, and/or arranging the material that
appears in the database, the applicant may use any of the terms listed below, provided that they
accurately describe the copyrightable authorship that appears in the deposit copy(ies). In most
cases, the Office will accept combinations or variant forms of these terms, unless they are contradicted by information provided in the deposit copy(ies) or elsewhere in the registration materials.
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• Compilation of data

• Revised and updated compilation
The authorship that the applicant intends to register should be clearly identified in the application, and the claim to copyright in that authorship should be clearly stated. If the claim to
copyright is unclear, the registration specialist may communicate with the applicant or may
refuse registration. Examples of unclear terms include the following or any combination of the
following:

• Data dictionary
• Data analysis
• Data insertion
• Data layout or format
• Data manipulation
• Database features
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If the applicant asserts a claim in both the copyrightable and uncopyrightable features of the
database, the registration specialist may annotate the application to indicate that the registration
does not extend to the uncopyrightable features. If the applicant asserts a claim to copyright in
any storage medium or any feature of the database that is uncopyrightable, the specialist may
communicate with the applicant or may refuse registration if the claim appears to be based solely
on those features. Examples of unacceptable terms include the following or any combination
of the following:

• Database design
• Database interface
• Database structure
• Data system
If the applicant intends to register other copyrightable material that appears in the database, the
applicant should describe the specific form of authorship that the author contributed to that
material, such as “text,” “photographs,” “artwork,” or the like.
If the database contains an appreciable amount of previously published material, previously
registered material, public domain material, or material that is not owned by the copyright
claimant, the applicant should exclude that material from the claim by using the procedure
described in Chapter 600, Section 621.8.
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a database, see Chapter 1100, Section 1117.6.
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COMPENDIUM: CHAPTER 800

WORKS OF THE PERFORMING ARTS

801

What This Chapter Covers

This Chapter covers issues related to the examination and registration of works of the performing arts, and the legal standards for the copyrightability and registrability of such works. Issues
pertaining to the copyrightability and registrability of works in general are discussed in the
following Chapters:

• For a general overview of the registration process, see Chapter 200.
• For a general discussion of copyrightable subject matter, see Chapter 300.
• For a discussion of who may file an application, see Chapter 400.
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801.1

Performing Arts Division

The Performing Arts Division (“PA”) of the U.S. Copyright Office handles the examination and
registration of all works of the performing arts. Each registration specialist in the Division has
expertise in music, as the examination of music and sound recordings often requires such expertise. The Division also has a team of registration specialists who specialize in the examination
of motion pictures (the “Motion Picture Team”).

801.2

What Is a Work of the Performing Arts?

The Office uses the term “work of the performing arts” to collectively refer to the following
works of authorship:

• Musical Works, including any accompanying words.
• Sound Recordings.
• Dramatic Works, including any accompanying music.
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• Choreographic works.
• Pantomimes.
• Audiovisual Works.
• Motion Pictures.
See 17 U.S.C. § 102(a). The Copyright Act does not define the term “work of the performing arts,”
nor does it provide definitions for the majority of the works listed above (i.e., musical works,
dramatic works, choreographic works, and pantomimes). When Congress revised what is now
the Copyright Act of 1976, it determined that definitions for musical works, dramatic works,
choreographic works, and pantomimes were unnecessary because these terms “have fairly settled
meanings.” H.R. REP. NO. 94-1476, at 53 (1976), reprinted in 1976 U.S.C.C.A.N. 5659, 5666-67; S.
REP. NO. 94-473 at 52 (1975). As a general matter, a work that was created to be performed before
an audience, directly or indirectly, is a work of the performing arts. 37 C.F.R. § 202.3(b)(1)(ii).
Descriptions of each of these types of works and issues relating to the registration of such works
are set forth in Sections 802 through 808.
The Office classifies the following types of works as works of the performing arts, but they also
may be classified as literary works:
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For more information on literary works, see Chapter 700. For more information on visual art
works, see Chapter 900.

801.3

Fixation of Works of the Performing Arts

The Copyright Act states that “[a] work is ‘fixed’ in a tangible medium of expression when its
embodiment in a copy or phonorecord, by or under the authority of the author, is sufficiently
permanent or stable to permit it to be perceived, reproduced, or otherwise communicated for
a period of more than transitory duration. A work consisting of sounds, images, or both, that
are transmitted, is ‘fixed’ for the purposes of this title if a fixation of the work is being made
simultaneously with its transmission.” 17 U.S.C. § 101 (definition of “fixed”).
All fixations of works of the performing arts are grouped into two main categories: copies and
phonorecords, which are defined in Sections 801.3(A) and 801.3(B) below.
For a more detailed discussion of fixation, see Chapter 300, Section 305.
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801.3(A)

Copies

Copies are defined as “material objects, other than phonorecords, in which a work is fixed by any
method now known or later developed, and from which the work can be perceived, reproduced,
or otherwise communicated, either directly or with the aid of a machine or device. The term
‘copies’ includes the material object, other than a phonorecord, in which the work is first fixed.”
17 U.S.C. § 101. Copies include all forms of embodiment for works of the performing arts, except
for “phonorecords,” which are defined in Section 801.3(B) below.
Copies may be submitted in hard copy or electronic format. Examples of copies include, but are
not limited to books, scripts, musical scores, sheet music, librettos, lyric sheets, filmstrips, and
electronic text and presentation files.

801.3(B)

Phonorecords

A “phonorecord” is a material object “in which sounds, other than those accompanying a motion picture or other audiovisual work, are fixed by any method now known or later developed,
and from which the sounds can be perceived, reproduced, or otherwise communicated, either
directly or with the aid of a machine or device.” The term also refers to the material object in
which sounds are first fixed. 17 U.S.C. § 101.
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Phonorecords may be submitted in hard copy or electronic format. Examples of phonorecords
include, but are not limited to .mp3 files, compact discs, LP albums, and audiotapes.

801.4

The term “independent creation” means that the author created the work without copying from
other works. See id. at 345. The copyright law protects “those components of a work that are
original to the author,” but “originality” does not require “novelty.” Id. at 348. A work may satisfy
the independent creation requirement “even though it closely resembles other works so long as
the similarity is fortuitous, not the result of copying.” Id. at 345.
In addition, a work of the performing arts must have at least a “modicum of creativity” to be
copyrightable. Id. at 346. This means that the fruits of creative thought originating from the
author must be evident in the work, and the work must not be simply the result of wholesale
copying, discovery, or an uncopyrightable change to a preexisting work.
For more information concerning the originality requirement, see Chapter 300, Section 308. For
information concerning the originality requirement for specific types of works of the performing arts, see the following Sections:

• Section 802.5: Musical Works.
• Sections 803.5 and 803.6(B): Sound Recordings.
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• Section 804.6: Dramatic Works.
• Section 805.4: Choreographic Works.
• Section 806.4: Pantomimes.
• Section 807.5: Audiovisual Works.
• Section 808.7: Motion Pictures.
801.5

Uncopyrightable Material in Works of the Performing Arts

A work of the performing arts is deemed uncopyrightable if it does not constitute copyrightable subject matter, if it is not original to the author, or if it contains insufficient or de minimis
expression. For general information on uncopyrightable works, see Chapter 300, Section 313.
Specific information concerning uncopyrightable authorship for particular types of works of
the performing arts is provided in the following Sections:

• Section 802.5: Musical Works.
• Sections 803.5 and 803.6(B): Sound Recordings.
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Joint Authorship in Works of the Performing Arts

Joint works are works “prepared by two or more authors with the intention that their contributions be merged into inseparable or interdependent parts of a unitary whole.” 17 U.S.C. § 101.
Works of the performing arts often have more than one author, and in many cases, the authors
are joint authors. It is important to name each author in the application and clearly identify the
authorship each author contributed to the work.
The Office may communicate with the applicant to confirm whether the work is a joint work
if it appears that authors of the separate elements of the work did not intend to join the works
into inseparable or interdependent parts of a unitary whole.
If the multiple authors of a work created their contributions with the intention of merging
them into a unitary, interdependent whole at the time of creation, their contributions should
be registered together as a joint work on the same application. If the authors did not intend for
their separate elements to be merged into an interdependent whole, the separate copyrightable
elements should be registered as separate works on separate applications. See H.R. REP. NO.
94-1476, at 120 (1976), reprinted in 1976 U.S.C.C.A.N. at 5736 (stating that the “touchstone” of
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the definition of a joint work “is the intention, at the time the writing is done, that the parts be
absorbed or combined into an integrated unit…”); S. REP. NO. 94-473, at 103 (1975). If the parts
of the unitary work are inseparable, each joint author must be listed in the application unless
the work is a work made for hire.
Examples:

• Jay Munroe, Justin Edison, and Ava Applebaum wrote a musical drama together, entitled Life on Mars. Jay wrote the book (script), and Justin and Ava
wrote the songs, with Justin writing the lyrics and Ava the music. Jay, Justin,
and Ava are joint authors of the musical and all three of them should be
named in the application.

• Jay Munroe writes the script for a new musical based on music previously recorded by the recording artist, Shawn 2K. He obtains the appropriate licenses
from Shawn 2K to use the music in the musical. Jay and Shawn 2K are not
joint authors. The script and the music should be registered separately.
For more information on joint works, see Chapter 500, Section 505.

801.7

Works Made for Hire
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A work made for hire is (i) “a work prepared by an employee within the scope of his or her
employment” or (ii) “a work specially ordered or commissioned for use as a contribution to a
collective work, as a part of a motion picture or other audiovisual work, as a translation, as a
supplementary work, as a compilation, as an instructional text, as a test, as answer material for a
test, or as an atlas, if the parties expressly agree in a written instrument signed by them that the
work shall be considered a work made for hire.” 17 U.S.C. § 101.

801.8

Derivative Works

A derivative work is “a work based upon one or more preexisting works, such as a translation,
musical arrangement, dramatization, fictionalization, motion picture version, sound recording,
art reproduction, abridgment, condensation, or any other form in which a work may be recast,
transformed, or adapted. A work consisting of editorial revisions, annotations, elaborations, or
other modifications, which, as a whole, represent an original work of authorship, is a ‘derivative
work.’” 17 U.S.C. § 101.
Examples:

• A motion picture based on a preexisting play.
• A new arrangement of a musical work.
Copyright protection provides exclusive rights to the author and/or owner of the copyrighted
work. One of those exclusive rights is the right to create derivative works. See 17 U.S.C. § 106(2).
Generally, if the author of the derivative work is not the copyright owner of the preexisting work,
and the preexisting work is still under copyright protection, the author of the derivative work
may not use the preexisting copyrighted work as the basis for a new work, unless a copyright

Chapter 800

| 5

REVISED 09/29/2017

(598 of 1356)
Case: 17-35587, 03/15/2019, ID: 11228746, DktEntry: 88-2, Page 552 of 1306
C O M P E N D I U M : Works of the Performing Arts

exception applies. See, e.g., 17 U.S.C. § 115 (providing a compulsory license for the creation of a
new sound recording of a preexisting nondramatic musical work).
Example:

• A director may not register the stage directions for a play unless he or she has
obtained permission to use the dramatic work.
For more information on derivative works, see Chapter 500, Section 507.

801.9

Compilations

Compilations are works “formed by the collection and assembling of preexisting materials or of
data that are selected, coordinated, or arranged in such a way that the resulting work as a whole
constitutes an original work of authorship.” 17 U.S.C. § 101.
For more information on compilations, see Chapter 500, Section 508.

801.10

Collective Works

A collective work is a “work in which a number of contributions, constituting separate and independent works in themselves, are assembled into a collective whole.” 17 U.S.C. § 101.

801.11
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Detailed information on how to complete an application is set forth in Chapter 600. Additional
tips on how to complete applications for particular types of works of the performing arts are
provided in the following Sections:

• Section 802.9: Musical Works.
• Section 803.9: Sound Recordings.
• Section 804.9: Dramatic Works.
• Section 805.9: Choreographic Works.
• Section 806.7: Pantomimes.
• Section 807.8: Audiovisual Works.
• Section 808.11: Motion Pictures.
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801.12

Deposit Requirements for Works of the Performing Arts

For information concerning the deposit requirements for works of the performing arts, see
Chapter 1500, Section 1509.2.

802

802.1

Musical Works

What Is a Musical Work?

For purposes of copyright registration, musical works (which are also known as musical compositions) are original works of authorship consisting of music and any accompanying words.
Music is a succession of pitches or rhythms, or both, usually in some definite pattern.

802.2

802.2(A)

Musical Works Distinguished from Other Types of Works

Nondramatic Musical Works Distinguished from Dramatic Musical Works

A dramatic musical work is a musical work created for use in a motion picture or a dramatic
work, including musical plays and operas. These types of works are discussed in Section 804.

802.2(B)
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A musical work and a sound recording of that musical composition are separate works. The
copyright in a musical work covers the music (and lyrics, if any) embodied in the musical composition itself, but does not cover a particular recording of that composition (or vice versa).
For more information on this issue, see Sections 802.8(A) and 803.8(A).

802.3

Elements of Musical Works

The Office’s registration specialists examine musical works for copyrightable authorship. The
main elements of copyrightable musical work authorship include melody, rhythm, harmony, and
lyrics, if any. These terms are defined in Sections 802.3(A) through 802.3(D).

802.3(A)

Melody

Melody is a linear succession of pitches.
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802.3(B)

Rhythm

Rhythm is the linear succession of durational sounds and silences.

802.3(C)

Harmony

Harmony is the vertical and horizontal combination of pitches resulting in chords and chord
progressions.

802.3(D)

Song Lyrics

Lyrics are a set of words, sometimes grouped into verses and/or choruses, that are intended to
be accompanied by music. Lyrics may consist of conventional words or non-syntactical words
or syllables, and may be spoken or sung.

802.4

Fixation of Musical Works

To be copyrightable, musical works must be fixed in a tangible medium of expression. 17 U.S.C.
§ 102(a). Musical works may be embodied either in copies or phonorecords, as explained in
Sections 802.4(A) through 802.4(C). 17 U.S.C. § 101 (definition of “fixed”).

802.4(A)
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Musical works fixed in copies include their embodiment in both hard copy and electronic formats. Standard musical notation, using the five-line, four-space staff, is the form of notation
often employed to embody musical works. Precision equal to that offered by standard notation
is not required for registration, although the deposit should constitute as precise a representation
of the work as possible. A graphic representation or textual description of pitch, rhythm, or both
may suffice as long as the notation is sufficiently precise.
Copies of musical works include the following:

• Hard copy formats, including but not limited to sheet music and lead sheets.
• Non-audio digital files, including text files (e.g., .pdf or Microsoft Word) or files created by

music notation software embodied in compact discs, flash drives, hard drives, and other
digital file storage devices.

• Music accompanying a motion picture or other audiovisual work (as fixed in the audiovisual work).

• A non-audio digital file (e.g., digital notation) that is uploaded to the Office’s server in support
of an online application.
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For the deposit requirements for musical works published in copies, see Chapter 1500, Section
1509.2(A)(2). For unpublished musical works, see Chapter 1500, Section 1509.2(A)(1).

802.4(B)

Phonorecords

Phonorecords of musical works include the following:

• Hard copy formats embodying recorded sound, including but not limited to compact discs,
vinyl records, and tapes.

• Digital audio files embodying recorded sound, including .wav, .mp3, .wma (uploaded or embodied in compact discs, flash drives, and other digital file storage devices). A digital audio
file that is uploaded to the Office’s server in support of an electronic registration application
is a phonorecord for registration purposes.

For the deposit requirements for musical works published in phonorecords, see Chapter 1500,
Section 1509.2(A)(3). For unpublished musical works, see Chapter 1500, Section 1509.2(A)(1).

802.4(C)

Motion Pictures
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Where music is first published in a motion picture soundtrack, the motion picture is considered
a copy of the musical work.

802.5

802.5(A)

Independent Creation

A musical work must originate from the author of that work to be protected by copyright. A
musical work that is merely copied from another source is not copyrightable. For instance, a
musical work consisting entirely of common property material would not constitute original
authorship. Some examples of common property musical material include:

• Diatonic or chromatic scales.
• Arpeggios.
• Chord symbols based on standard chord progressions.
See 37 C.F.R. § 202.1(d); see also Chapter 300, Section 313.4(D).
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802.5(B)

Creative Expression

To be copyrightable, a musical work must contain a sufficient amount of creative musical expression. Generally, the musical and lyrical elements of the work are considered separately in determining whether there is sufficient creative expression. There is no predetermined number of
notes, measures, or words that automatically constitutes de minimis authorship or automatically
qualifies a work for copyright registration. However, short musical phrases are not copyrightable
because they lack a sufficient amount of authorship (just as words and short textual phrases are
not copyrightable). See 37 C.F.R. § 202.1(a); see also Chapter 300, Section 313.4(D). For example,
the phrase, “I love you so much it hurts” is both too short and too lacking in creative spark to
be registrable. Similarly, a short phrase of only a few musical notes, such as clock chimes or “mi
do re sol, sol, re mi do” would be considered too short and too lacking in creative expression to
be registrable.

802.5(C)

Human Authorship

To be copyrightable, musical works, like all works of authorship, must be of human origin. A
musical work created by solely by an animal would not be registrable, such as a bird song or
whale song. Likewise, music generated entirely by a mechanical or an automated process is not
copyrightable. For example, the automated transposition of a musical work from one key to
another is not registrable. Nor could a musical composition created solely by a computer algorithm be registered.

802.6

Inc.
,
p
u
ro
19
0
G
2
w
,
For more information on works created by
non-human
authors
and
mechanical
processes, see
11
illo
Z
h
.
c
r
v
Chapter 300, Section 306.
Inc. d on Ma
,
T
in VH archive
d
e
t
7
ci Musical
Derivative
558Works
3
7
o. 1
AN
derivative musical work is one that is based on one or more preexisting, copyrightable work(s)

of any nature. The new music authorship may be registered if it is represents sufficient new original authorship. The applicant should identify any preexisting work or works that the derivative
work is based on or incorporates, and should provide a brief general statement identifying the
additional material covered by the copyright claim being registered. Descriptions of new material might include:

• New or revised lyrics.
• New or revised arrangements.
Issues related to derivative musical work authorship are set forth in Sections 802.6(A) through
802.6(J) below. For general information on derivative works, see Section 801.8 and Chapter 500,
Section 507.

802.6(A)

Permission to Use Preexisting Material

Musical works that unlawfully employ a work that is protected by copyright are not subject to
copyright protection if they are inseparably intertwined with the preexisting work. 17 U.S.C. §
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103(a); see also H.R. REP. NO. 94-1476, at 57-58 (1976), reprinted in 1976 U.S.C.C.A.N. at 5670-5671;
S. REP. NO. 94-473, at 54-55 (1975).
The U.S. Copyright Office generally does not investigate the copyright status of preexisting material or determine whether it has been used lawfully, but if the preexisting material is known
to the specialist he or she may communicate with the applicant. The applicant may clarify the
lawful use of preexisting material by including a statement to that effect in the Note to Copyright
Office field of the online application or in a cover letter submitted with the paper application.
Where the authorship of the derivative work is clearly separable from that of the preexisting
work, such as when a songwriter sets a copyrighted poem to new music, the specialist generally will not communicate with the applicant to determine whether the use was lawful. Where
the authorship of the derivative work is not separable from the preexisting work, such as a
new printed arrangement of a copyrighted song, the specialist may ask whether the derivative
author’s arrangement lawfully incorporates the preexisting work. Where a work employs preexisting copyrighted material that is separable from the new material, the new work generally is
registrable, even if the use of the preexisting material was unauthorized.
For more information concerning this issue, see Chapter 300, Section 313.6(B).

802.6(B)

Permission to Use Under a Section 115 Compulsory License
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(2). Section 115(a)(2) also states that the arrangement “shall not be subject to protection as a
derivative work” under the Copyright Act without “the express consent of the copyright owner.”
Id. This means that the arrangement cannot be registered with the U.S. Copyright Office unless
the licensee obtains express consent from the owner of the musical work. This is the case even if
the arrangement made pursuant to the compulsory license contains enough original authorship
to qualify as a derivative work.
If it seems unlikely that the licensee obtained permission to claim copyright in the new arrangement of the preexisting musical work, the registration specialist may communicate with the
applicant or may refuse registration.

802.6(C)

Musical Arrangements

When sufficient new harmonies or instrumentation are added to a preexisting musical work, the
musical arrangement may be registered as a derivative work.
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802.6(C)(1)

Harmonization

Harmonization is the addition of chords or musical lines to a melody. To be copyrightable, the
addition of chords to a melody must constitute sufficient new and original authorship, not simply standard chords in common sequences such as C, F, G, C. The harmonization of a melody
using multiple musical lines involves additional compositional creative factors, such as voicing
and counterpoint.
Example:

• An applicant submits an application to register words and a musical arrangement of a preexisting melody. The work is comprised solely of the chord symbols C (major), Am (minor), Dm (minor), and G (major) along with original
words. The arrangement is not registrable because this chord sequence is both
standard and too short to be sufficiently creative. The accompanying words,
however, may be registered if they are sufficiently creative.
802.6(C)(2)

Instrumentation

Musical instrumentation or orchestration is the distribution or redistribution of harmonic elements among different instruments. Instrumentation authorship may be registered as a derivative work if the author added sufficient original authorship to the preexisting work. Simply
assigning entire lines from a preexisting work to new instruments would not be considered
sufficient new authorship, such as a four-part choral work assigned without change to four brass
instruments.
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Opus 18, No. 2.

• A hip hop arrangement of a famous pop ballad.
802.6(D)

Adaptations

A musical adaptation may be registered as a derivative work if the author contributed a sufficient
amount of original authorship to the preexisting musical work. An adaptation may involve a
reworking of the melody, rhythm, harmony, and/or lyrics in a preexisting musical work that
changes the style or genre of that work. It also may include a lyrical adaptation of the text of a
preexisting work, such as an adapted poem or adapted Biblical text.
Examples:

• A hip hop musical based on a Bizet opera.
• A song based on a Shakespearean sonnet.
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802.6(E)

Variations

Variations usually consist of a theme followed by a number of changed or transformed versions
of that theme. A registration for this type of work covers the new music that the author added
to the work.

802.6(F)

Setting

Setting usually means the act of putting a preexisting poem or text to new music. A registration
for this type of work covers the new music that the author added to the work.
A musical setting of Biblical or other preexisting text may be registered if the music represents
sufficient original authorship. In the Material Excluded field the applicant should identify the
preexisting text, and in the New Material Included field the applicant should check the box for
“music.” If there has been sufficient adaptation of the preexisting words, and if the preexisting
text is in the public domain or has been used with permission, the claim also may include “some
adapted lyrics.”

802.6(G)

Musical Works Containing Samples or Interpolation
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Sampling is the incorporation of a fragment or snippet from a preexisting recorded song into a
new song. Sometimes the sampled portion is looped, modified, or repeated continuously. The
Office may register such works based on the original new music or lyrics that the author added
to the work, but not based on the use of the sample. Moreover, use of more than a de minimis
amount of recognizable sample may be questioned for lawful inclusion.

802.6(H)

The addition of music or lyrics, such as a new bridge or verse, may be registered if the additions
represent sufficient original authorship. Small changes, however, such as substituting “he” for
“she” in each incidence in a song would not be considered sufficient authorship to support a
new claim.

802.6(I)

Editorial Authorship

Musical editing generally consists of adding markings for the performance of a musical composition, such as additional or altered fingering, accents, dynamics, and the like. Editing also may
consist of textual notes on performance practice or the historical background for a musical composition. To assert a claim to copyright in this type of authorship, the applicant may use the term
“musical editing” in the Other field of the online application or space 2 of the paper application.
A work consisting of editorial revisions, annotations, elaborations, or other modifications which as
a whole represent an original work of authorship, is a derivative work. These types of works may
be registered only if the underlying authorship has been used lawfully. When asserting a claim to
copyright in these types of work, the applicant may use the term “musical editing,” or may provide
a more specific description of the new material that the author contributed to the work.
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802.6(J)

Method Books

Instructional books for learning to play an instrument are sometimes known as method books.
Method books typically contain common property elements such as scales, arpeggios, chord
charts, and musical examples taken from preexisting sources. They also may contain original
elements, such as instructional text, new music, and original musical exercises. If a method book
contains sufficient copyrightable text and/or new music, the application will be accepted on
that basis.
A method book that contains only previously published material or chords, scales, exercises, and
other information that is common property may be registered as a compilation (i.e., based on
the selection, coordination, and/or arrangement of the preexisting material, as defined under 17
U.S.C. § 101) if it contains at least a minimal amount of compilation authorship. If the compilation authorship is de minimis, the claim cannot be registered. For example, a compilation of
all the diatonic major and minor scales would not constitute sufficient creative compilation authorship, because the selection and arrangement is dictated by the Western musical scale system.
For a general discussion of compilations, see Chapter 500, Section 508.

802.7

Collective Musical Works
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A collective musical work is a work that contains “a number of contributions” that constitute
“separate and independent works in themselves” that have been “assembled into a collective
whole” “in such a way that the resulting work as a whole constitutes an original work of authorship.” 17 U.S.C. § 101 (definitions of “collective work” and “compilation”). Examples of collective
musical works include the following types of works:

•

• A folio of selected Rodgers and Hammerstein songs.
Collective works potentially contain two types of copyrightable authorship: (i) the compilation
authorship involved in selecting, coordinating, and/or arranging a number of separate and independent musical works and assembling them into the collective whole; and (ii) the authorship
involved in creating the music and/or lyrics for the individual musical works.
A collective work may be registered together with the individual musical works contained therein,
provided that the collective work and the individual works are owned by the same party, and provided that the individual works have not been previously published or previously registered. In
no case may the claimant register a musical work that is in the public domain. If the owner of the
individual musical works does not own the copyright in the collective work as a whole, then each
musical work must be registered separately as an individual contribution to a collective work.
For general information on collective works, see Chapter 500, Section 509.
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802.8

Registration Issues

This Section discusses frequent registration issues that arise in connection with musical works.

802.8(A)

A Registration for a Musical Work Distinguished from a Registration for a Sound
Recording

As discussed in Section 802.2(B), a musical work and a sound recording of that work are separate works. For example, the song “America the Beautiful” and a recording of Whitney Houston
singing “America the Beautiful” are two distinct works. The song itself (i.e., the music and lyrics)
is a “musical work.” An audio recording of that song performed by a particular artist is a “sound
recording.”
A registration for a musical work covers the music and lyrics (if any) embodied in that composition, but it does not cover a particular recording of that composition. Likewise, a registration
for a recording of a particular musical work covers the performance and production authorship involved in creating that recording, but does not cover the music or lyrics embodied in the
underlying composition.
To register a musical work, the applicant generally should select “work of the performing arts” in
the Type of Work field when completing the online application and should use Form PA when
completing a paper application. By contrast, if the applicant intends to register a sound recording, the applicant must select “sound recording” when completing the online application and
must use Form SR when completing a paper application.
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It also may be possible to register multiple musical works together with a sound recording of
each work if the compositions and the recordings are owned by the same claimant and if they
were packaged or physically bundled together as a single unit and first published on the same
date. This is known as the unit of publication option. For information concerning this option,
see Section 802.8(H).
NOTE: To register a musical work together with a sound recording of that work, the applicant

must select “Sound Recording” when completing the online application or must use Form SR
when completing a paper application.
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Examples:

• Louise and Stan co-created a song and co-produced a recording of their composition. Louise wrote the music for the song and sang the vocals on the
recording. Stan wrote the lyrics and played guitar on the recording. Louise
and Stan co-own the copyright in both the song and the sound recording;
therefore, both works may be registered with the same application. The applicant should complete an SR application and should name Louise and Stan
as the co-claimants for the music, lyrics, and sound recording.

• Renuka wrote the music and lyrics for a song, and she owns the copyright in
her composition. Renuka and Gopal co-produced a sound recording of this
song, and they co-own the copyright in that recording. Because the ownership
of the song and the sound recording are different, they must be registered
with separate applications. The applicant should complete a PA application
naming Renuka as the author/claimant of the musical composition, and an
SR application naming Renuka and Gopal as the co-authors and co-claimants
of the sound recording.
802.8(B)

Identifying the Author

The author of a musical work (including any lyrics) is the creator of the music (and/or lyrics),
not the person who merely transcribes the work. Transcribing or fixing a musical work in and
of itself does not constitute authorship. Creating a recording of a musical work is not a form of
musical work authorship in and of itself, although it may be a form of sound recording authorship if it contains sufficient creativity to constitute a copyrightable sound recording.

802.8(C)
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a musical work is a “joint work,” the applicant should name all the joint authors on the appli-

cation. If there is a discrepancy between the individuals identified as authors on the application
and the individuals identified as authors on the deposit copy(ies), the registration specialist
will communicate with an applicant, unless this information is clarified elsewhere in the registration materials.
Historically, songs with different composers of music and lyrics have been registered as joint
works. Where separate applications are received for the lyrics and the music of a song, the registration specialist may communicate with the applicant to inquire whether the authors intended
to merge their contributions into a unitary whole. If the work is a work of joint authorship rather
than a derivative work, the applicant(s) should submit one application listing both authors.
Examples:

• An applicant identifies Bob Jordan as the author of the lyrics of a song. The
song contains lyrics and music and the compact disc names Bob Jordan as
the author of lyrics and Sam Sanders as the author of music. The specialist
may inquire whether the applicant considers the song to be a joint work. If
the song is a joint work, the applicant should name Bob as the author of lyrics
and Sam as the author of music.
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• An applicant names Bill Bland as the author of lyrics and Terry Taylor as the
author of music, and states, “Bill owns the lyrics and Terry owns the music.”
The specialist will provide information about joint works, and if the lyrics
and music are separately owned, will ask that they be registered on separate
applications with separate deposits.
For more information on joint works, see Section 801.6 and Chapter 500, Section 505.

802.8(D)

Name Individual Authors (Not Performing Groups) as the
Author of a Musical Work

Generally, the applicant should name the individual authors of a musical work, and should not
name a performing group as an organizational author, unless the group is a legal entity that
created the musical work as a work made for hire. Naming the individuals as the authors rather
than the performing group creates a clearer public record, because membership in the performing group may change over time.
The applicant should provide the legal name(s) of all the individual(s) who created the musical
work in the Author field or space (unless the work is pseudonymous, anonymous, or a work
made for hire). However, the applicant should include only the names of the songwriters (i.e.,
the author(s) of the music and, if applicable, the lyrics).
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The applicant should not list all of the names of the band members unless all of the members
contributed to the authorship of the musical work. The band members’ contribution to the
recorded performance (i.e., the sound recording) may well be a separate claim that includes different authors from the claim in the musical work. If the authors of the musical work are different from the authors of the sound recording, separate applications should be filed for each work.

Bingo. The applicant for the sound recording may list all of the performers who contributed to
the sound recording as well as any producer who contributed copyrightable production.
Where the authors are members of a performing group and the applicant wishes to include the
name of the performing group in the record, the applicant may provide that information in the
Note to Copyright Office field of the online application. When completing a paper application,
the applicant should list each author in the Author space and may include the statement “member of [performing group X].” In both cases, the registration specialist will add the name of the
performing group to the record as an index term.
If the musical work is pseudonymous (meaning that the individual who created the work is
identified on the deposit under a fictitious name), the applicant may give the pseudonym instead
of providing the author’s legal name and may indicate that the work is pseudonymous.
For registration purposes, the name of a performing group generally would not be considered
a pseudonym, because pseudonyms apply only to individuals. If an applicant names a performing group as the author and indicates that the musical work is pseudonymous, the registration
specialist generally will communicate with the applicant to request that the legal names of the
individual authors who created the work be added to the application.
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If the applicant names a performing group as the author and indicates that the work is a work
made for hire, the specialist will communicate with the applicant unless it is clear that the performing group is a legal entity and that the work was created by the employees of that entity or
was a specially commissioned work under the statutory definition of a work made for hire. If
the performing group is a legal entity and that the musical work was created by the employees of
that entity or was a specially commissioned work under the statutory definition of work made
for hire, then the performing group should be named as the author and the work made for hire
question should be answered “yes.”
Example:

• The performing group Tangent Image consists of three individuals: Richard
Washington, Gary Watts, and Joel Wilson. All three are authors and owners
of the song being registered. The application should name the three individuals as authors and claimants. If desired, the applicant may indicate that the
individuals are known as Tangent Image by providing that information in
the Note to Copyright Office field (online application) or in space 2 (paper
application).
802.8(E)

Work Made for Hire Authorship

A musical work may be considered a work made for hire if the musical work was (i) prepared
by an employee within the scope of his or her employment, or (ii) was specially ordered for a
particular use with an express written agreement signed by both parties that the work is a work
made for hire. See 17 U.S.C. § 101 (identifying particular uses for which a specially ordered or
commissioned work may be considered a work made for hire).
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of the work made for hire definition set forth in Section 101 of the Copyright Act, a musical work
must fall under part one of the definition or one of the particular uses identified under part two
of the statutory definition to be considered a work made for hire.
Examples:

• The applicant names Joe Smith as author of lyrics and music, answers “yes”
to the “work made for hire” question, and states that Joe wrote the lyrics and
paid a friend to write the music. The registration specialist may communicate
with the applicant and provide information on works made for hire, because
it appears unlikely (i) that Joe’s friend was employed by Joe and created the
music within the scope of his employment, (ii) that the music was specially
commissioned in a signed, written agreement, or (iii) that the music falls
within one of the nine categories that may be specially ordered or commissioned as a work made for hire.

• The applicant submits an album containing dozens of short, copyrightable
musical selections that are intended to be licensed as television cues. The applicant names TV Production Music, LLC as the author of the music, states
that the work is made for hire, and states that the company owns the copyright in both the music and the album as a whole. It is possible that the company’s employees compose television production music. In the alternative, it
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is possible that the music was specially ordered or commissioned for use as
part of a motion picture or as a contribution to a collective work. The registration specialist will register the claim with an annotation, such as: “Basis for
registration: collective work.”
For a full discussion of work made for hire authorship, see Chapter 500, Section 506.

802.8(F)

Publication Issues

A public performance or display of a work does not, in and of itself, constitute publication. 17
U.S.C. § 101 (definition of “publication”). If an applicant gives a publication date, but states that
the publication date refers to a performance of the musical work, the registration specialist will
communicate with the applicant. Id.
Under the current copyright law, the public distribution of phonorecords on or after January 1,
1978 publishes the musical works recorded therein. By contrast, musical works distributed only
in the form of phonorecords (e.g., records, tapes, or discs) prior to January 1, 1978, cannot be
registered as published works under the 1909 Act or the 1976 Act. See 17 U.S.C. § 303(b). Thus,
if a musical work was released only in phonorecords prior to January 1, 1978 and if the phonorecords were still available as of that date, the date of first publication for registration purposes
would be January 1, 1978. If the phonorecords were no longer available as of January 1, 1978,
but the musical work was subsequently rereleased in any format, the rerelease date would be
considered the date of first publication. If the phonorecords were no longer available as of January 1, 1978, and the musical work was not subsequently rereleased, the work may be registered
as an unpublished work.

802.8(G)
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Two or more unpublished songs, song lyrics, or other musical works may be registered with one
application and filing fee, but only under the following conditions:

• All the works must be unpublished;
• The works must be assembled in an orderly form;
• The combined works must bear a single title identifying the collection as a whole;
• The copyright claimant(s) in all of the works, and in the collection as a whole, must be the
same; and

• All of the works must be by the same author; or, if they are by different authors, at least one
of the authors must contribute copyrightable authorship to each work.

37 C.F.R. § 202.3(b)(4)(i)(B)(1)-(4).
If it appears that the conditions for registering an unpublished collection have not been met, the
registration specialist will communicate with the applicant or may reject the claim.
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When registering musical works as an unpublished collection, applicants frequently overlook
the requirement that the copyright owner(s) must be the same for each and every song. If this is
not the case, the songs cannot be registered with the same application and filing fee. Copyright
initially belongs to the author and can be transferred by a written agreement or other legal means.
If the songs are by different combinations of authors and there has been no transfer of ownership, the copyright ownership requirement has not been met.
Examples:

• Three unpublished songs were written by Jim, Pam, and Dwight:
Song 1 by Jim, Pam, and Dwight
Song 2 by Jim, Pam, and Dwight
Song 3 by Jim, Pam, and Dwight
Assuming there was no transfer of ownership, the authors and owners of all
three songs are the same and the songs may be registered as an unpublished
collection.

• Three unpublished songs were written by Jim and Dwight:
Song 1 by Jim
Song 2 by Jim
Song 3 by Dwight
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No single author contributed to all three songs. Assuming there was no
transfer of ownership, Jim owns songs 1 and 2, and Dwight owns song 3.
Therefore the ownership of the three songs is not the same. Songs 1 and 2
may be registered on one application; song 3 must be registered on a separate application.

Song 3 by Jim
Jim contributed to all three songs, but assuming there was no transfer
of ownership, Jim and Pam co-own song 1, and Jim owns songs 2 and 3.
Therefore the ownership of the three songs is not the same. Song 1 may be
registered on one application, and songs 2 and 3 must be registered on a
separate application.
For a detailed description of unpublished collections, see Chapter 1100, Section 1106. For additional examples that illustrate this practice, see Section 803.8(G).

802.8(H)

[Reserved]

802.8(I)

[Reserved]
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802.9

Application Tips for Musical Works

This Section provides basic information on how to complete the online and paper applications
for a musical work, as well as terms to use and terms to avoid when describing the authorship
in such works.
For detailed information on how to complete an application, see Chapter 600.

802.9(A)

Type of Work

A copyright claim in music or lyrics may be registered with the U.S. Copyright Office in the
same manner as other works of the performing arts. When submitting an online application, the
applicant should select “Work of the Performing Arts” as the Type of Work. (When submitting
a paper application, the applicant should use Form PA.)
NOTE: When registering a musical work together with a sound recording of that work, the ap-

plicant must select “Sound Recording” as the Type of Work when completing the online application. (When completing a paper application, the applicant must use Form SR.) If an applicant
attempts to register a sound recording as a “Work of the Performing Arts” (or with Form PA),
the registration specialist will change the Type of Work to “Sound Recording” (or change the
application from a Form PA to a Form SR) without communicating with the applicant.
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For more information on sound recording authorship, see Section 803.

802.9(B)

• Registering a single song contained on an album: Give the individual song title as the “Title of
work being registered” and give the album title as the “Title of larger work.”

• Registering an entire album: Give the album title as the “Title of work being registered” and
enter each song title separately as a “Contents title” if the claimant is the author of or owns
all rights in each of the songs.

• Registering the music contained in a motion picture: Give the song title(s) as the “Title(s) of
work being registered” and give the motion picture title as the “Title of larger work.”

For additional guidance in completing this portion of the application, see Chapter 600, Section
610.

802.9(C)

Year of Completion

The applicant must give the year of completion date for the work submitted. If the applicant
intends to register a derivative work, the applicant must give the year that the derivative version
was completed (not the year the original work was completed).
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For additional guidance in completing this portion of the application, see Chapter 600, Section 611.

802.9(D)

The Author Created Field and the Nature of Authorship Space

When completing an online application, the applicant should identify the copyrightable authorship that the applicant intends to register on the Authors screen in the field marked Author
Created. When completing a paper application, the applicant should provide this information
on space 2 of the application under the heading Nature of Authorship.
In all cases, the applicant should clearly and accurately describe the authorship that each author
contributed and should only refer to the material submitted in the deposit copy(ies). When
completing an online application, the applicant may use one or more of the following terms:

• Music
• Lyrics
• Text
• Musical Arrangement
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Other acceptable terms may be provided in the Author Created/Other field, such as “melody”
(for a single line) or “song” (for lyrics and music).

802.9(E)

When completing the Author Created field or the Nature of Authorship space, the applicant
should avoid ambiguous or unclear terms, such as referring to the physical object in which the
musical work has been fixed (e.g., CD, mp3, tape, etc.). Additional unclear terms are discussed in
Sections 802.9(E)(1) through 802.9(E)(6) below and in Chapter 600, Section 618.8(A).

802.9(E)(1)

Instrument Names / Vocals

Giving an instrument name (e.g., guitar, trumpet, or keyboard) as a description of authorship
is unclear, because the instrument could refer either to the music, the performance, or both. To
refer to the musical contribution, the applicant should use clear terms, such as music, melody,
or arrangement after the instrument named (e.g., “music for guitar,” “trumpet melody,” or “keyboard arrangement”).
Similarly, the term “vocals” is unclear, because it could refer to either lyrics or performance. To
refer to the lyrics, the applicant should state “lyrics.” To refer to the melody to which the lyrics
are sung, the applicant should state “melody.”
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For guidance in asserting a claim in the performance contribution, see Sections 803.9(C) and
803.9(D)(1).

802.9(E)(2)

Production / Produced

Using the term “production” to describe musical authorship is unclear, because it could refer either to the musical authorship, the sound recording authorship, or both. To refer to the musical
work, the applicant should use the terms “music” and/or “musical arrangement.”

802.9(E)(3)

Rap

When an applicant describes the author’s contributions to a work as “rap,” that term generally is
interpreted to mean that the author(s) contributed lyrics, unless information in the registration
materials suggests that the applicant intended to register a claim in sound recording authorship. To clearly describe the musical authorship in a rap, the applicant should use terms such as
“lyrics” and/or “music.”
For guidance in registering rap authorship as a sound recording, see Section 803.9(D)(3).

802.9(E)(4)
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NOTE: Some companies offer so-called “royalty-free” beats for download or purchase. Often, the

beat is sold to a large number of people and there is no written agreement between the purchaser
and the company offering the beats. Thus, even if the company states that the purchaser is the
copyright owner of the beat, the purchaser may be merely a nonexclusive licensee of the work
rather than an owner. As such, the applicants should exclude the beat from the claim.

802.9(E)(5)

Loops

A loop is a short musical section that is repeated continuously as a part of a song. The repeated
musical section of a loop may be preexisting or original. By itself, a loop may not represent sufficient authorship to support a claim in music. If the loop is original and sufficiently creative,
the applicant may describe this authorship as “music” or “musical loop.”

802.9(E)(6)

Transcription

The term “transcription” is unclear, because it could refer to the act of notating or writing down
music that someone else created. In this situation, the transcriber’s contribution is not registrable.

Chapter 800

| 23

REVISED 09/29/2017

(616 of 1356)
Case: 17-35587, 03/15/2019, ID: 11228746, DktEntry: 88-2, Page 570 of 1306
C O M P E N D I U M : Works of the Performing Arts

Transcription may also refer to arranging a work for a different group of instruments. To describe this type of contribution, the applicant should use the terms “musical arrangement” or
“orchestration.”

802.9(E)(7)

Sound Effects

The term “sound effects” should not be used to describe the authorship in a musical work, because this term is unclear. Instead, the applicant should describe the authorship as “music.” If
it appears that the applicant is asserting a claim in uncopyrightable material or unclaimable
material, the registration specialist will communicate with the applicant.

802.9(F)

The Material Excluded / New Material Included Fields and the Preexisting
Material / Material Added to This Work Spaces

If the work being registered is a derivative work or a compilation of preexisting works, the use
of the underlying works must be lawful and the preexisting material must be identified and excluded from the claim. When completing an online application, the applicant should provide
this information in the Material Excluded and New Material Included fields. When completing
a paper application, the applicant should provide this information in the Preexisting Material
and Material Added to This Work space. For information on how to complete these portions of
the application, see Chapter 600, Section 621.8.
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When describing new material that the author added to a derivative work or compilation, the applicant should avoid using ambiguous or unclear terms, such as providing the name of a musical
instrument or referring to the physical object in which the work has been fixed.
As a general rule, the U.S. Copyright Office will accept statements that identify the material excluded from the claim and the new material included in the claim, unless they are contradicted
by information provided elsewhere in the registration materials or unless the terms used to
describe the authorship are otherwise unclear. For examples of unacceptable and unclear authorship terms, see Chapter 600, Section 618.8(A).

802.10

Deposit Requirements for Musical Works

To register a musical work with the U.S. Copyright Office, the applicant should deposit a copy
or phonorecord of the work that is sufficient to identify the applicant’s claim to copyright in the
music and/or lyrics and to allow the Office to examine the work for copyrightable authorship.
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For information on the deposit requirements for musical works published on or after January 1,
1978, see Chapter 1500, Section 1509.2(A). For information on deposit requirements for musical
works published before January 1, 1978, see Chapter 2100, Section 2116.5(A).

803

803.1

Sound Recordings

What Is a Sound Recording?

Sound recordings are “works that result from the fixation of a series of musical, spoken, or other
sounds, but not including sounds accompanying a motion picture or other audiovisual work,
regardless of the nature of the material objects, such as disks, tapes or other phonorecords, in
which they are embodied.” 17 U.S.C. § 101.
A series of musical, spoken, or other sounds requires a temporal succession of sounds rather
than a single sound expressed horizontally or simultaneous sounds expressed vertically, such as
in a chord.

803.2

803.2(A)

803.2(B)

Sound Recordings Distinguished from Other Types of Works
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Sound Recordings Distinguished from the Sounds Accompanying
a Motion Picture

There is a legal distinction between a sound recording and the soundtrack for a motion picture
or other audiovisual work. The statutory definition for a sound recording specifically states that
this category does not include the “sounds accompanying a motion picture or other audiovisual work.” 17 U.S.C. § 101. Thus, when an applicant intends to register the sounds in a motion
picture or other audiovisual work, the applicant must state “sounds,” “soundtrack,” or “sounds
accompanying a motion picture/audiovisual work,” rather than “sound recording.”
For further information on this issue, see Sections 803.8(F)(1), 807.2(B), and 808.2(B).

803.3

Elements of Sound Recordings

There are two types of sound recording authorship:

• Authorship in the performance(s); and
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• Authorship in the production of the sound recording.
Both the performer and the producer of a sound recording of a musical performance or spoken
word performance may contribute copyrightable authorship to the sound recording. Generally, the performance and production are considered a single, integrated work. In some cases,
however, the main or sole contribution may be production authorship (as in a recording of bird
songs, where there is no human performance) or the main contribution may be performance
authorship (as in a recorded performance where the only production involved is to push the
“record” button).

803.3(A)

Performance Authorship

Examples of performance authorship include playing an instrument, singing, speaking, or creating other sounds that are captured and fixed in the sound recording. Individual performance
authorship may be claimed only if the sound recording is comprised solely of an individual
performance that is sufficiently creative. If a performance is part of an integrated work (e.g., a
band performance), the Office will not accept a claim in an individual performer’s contribution
to that work.

803.3(B)

803.4

Production Authorship
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sound recording is “fixed” in a tangible medium of expression when its embodiment in a phonorecord, “by or under the authority of the author, is sufficiently permanent or stable to permit
it to be perceived, reproduced, or otherwise communicated for a period of more than transitory
duration.” 17 U.S.C. § 101 (definition of “fixed”).

803.4(A)

Unauthorized Fixation

To be “fixed,” a live performance must be recorded by or under the authority of the performer.
See 17 U.S.C. § 101. If a live performance is recorded without the performer’s permission, the U.S.
Copyright Office cannot register that recording.

803.4(B)

Types of Phonorecords

A sound recording may be submitted to the U.S. Copyright Office in an electronic format by
uploading the work to the Office’s electronic registration system. Electronic formats include but
are not limited to digital audio files (e.g., .wav, .mp3, .wma).
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A digital audio file that is uploaded to the Office’s server in support of an online application is a
phonorecord for registration purposes. For more information on digital deposits, see Chapter
1500, Sections 1507.2 and 1508.1.
A sound recording also may be submitted to the U.S. Copyright Office in a hard copy format,
either by mail, by courier, or in person. Hard copy formats include but are not limited to:

• Compact discs
• Vinyl records
• Tape formats
• Flash drives
803.4(C)

Insufficiently Fixed Formats

Certain formats do not sufficiently fix a specific series of sounds. In such cases, the Office will
not register a claim in sound recording. For example, standard midi files capture the underlying
musical score, but they do not capture a specific series of sounds. While they contain instructions
for producing sounds, any instrumentation may be applied, resulting in a file that contains different sounds each time it is played. For this reason, the Office does not consider standard midi
files to be phonorecords and will not register a copyright claim in a sound recording contained
in a standard midi file (although it may accept the claim as a musical work).

803.5

803.5(A)
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To be copyrightable, a sound recording must originate from the author of that work, either
through performance or production. A sound recording that is merely reproduced from another
source is not copyrightable.

803.5(B)

Creative Expression

To be registrable, a sound recording must contain a sufficient amount of creative, perceptible
sound recording authorship fixed as a series of musical, spoken, or other sounds.
Elements that determine the sufficiency and creativity of a sound recording include the simultaneous or sequential number of sounds, the length of the recording, and the creativity perceptively expressed in creating, fixing, and manipulating the sounds.
Short sound recordings may lack a sufficient amount of authorship to be copyrightable (just as
words and short textual phrases are not copyrightable). See 37 C.F.R. § 202.1(a); see also Chapter
300, Section 313.4(D).
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803.5(C)

Human Authorship

To be registrable, a sound recording must result from human authorship through performance
and/or production. A sound recording will not be registered where there is no human authorship,
such as a recording that results from a purely mechanical or automated process. The registration
of a sound recording that involves no human performance, such as a recording of nature sounds,
is only possible if there is sufficient human production authorship present.
For more information on mechanical processes see Chapter 300, Section 306.

803.5(D)

Pre-1972 Sound Recordings

Sound recordings were not protected under U.S. federal law until February 15, 1972, and the
protection provided in 1972 was not retroactive. As such, sound recordings by U.S. authors that
were first fixed prior to February 15, 1972 are not subject to federal copyright protection in the
United States. 17 U.S.C. § 301(c).
Registration under the General Agreement on Tariffs and Trade (“GATT”) may be possible for
foreign sound recordings fixed prior to February 15, 1972. For more information on GATT registration, see Chapter 2000, Section 2007.
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Sound recordings fixed before February 15, 1972 may be protected under state common law
or statutes. The Copyright Act provides that any rights or remedies under the common law or
statutes of any State shall not be annulled or limited by federal copyright law until February 15,
2067. 17 U.S.C. § 301(c).

803.6

been “rearranged, remixed, or otherwise altered in sequence or quality.” 17 U.S.C. § 114(b). Preexisting sounds may include sounds that have been previously published, previously registered,
sounds in the public domain, sounds fixed before February 15, 1972, or sounds that are owned
by another party.
The applicant should identify any preexisting work or works that the derivative recording is
based on or incorporates, and should provide a brief general description of the additional material covered by the copyright claim being registered. For guidance on these procedures, see
Chapter 600, Section 621.
IMPORTANT NOTE: A sound recording usually embodies a preexisting musical composition, liter-

ary work, or dramatic work, and in that sense it is a derivative work of the underlying musical
/ literary / dramatic work which has been performed and recorded. For registration purposes,
the Office does not require the musical / literary / dramatic work to be excluded from a claim
in sound recording authorship, because the preexisting work is presumed to be excluded unless
it is expressly claimed in the application.
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803.6(A)

Permission to Use Preexisting Material

Protection for a work employing preexisting material in which copyright subsists does not extend to any part of the work in which such material has been used unlawfully. 17 U.S.C. § 103(a).
Sound recordings that unlawfully employ preexisting sounds under copyright protection are not
subject to copyright protection if they are inseparably intertwined with the preexisting sounds.
Id.; see also H.R. REP. NO. 94-1476, at 57-58 (1976), reprinted in 1976 U.S.C.C.A.N. at 5670-71; S.
REP. NO. 94-473, at 54-55 (1975).
The U.S. Copyright Office generally does not investigate the copyright status of preexisting material or investigate whether it has been used lawfully. However, the registration specialist may
communicate with the applicant to determine whether permission to use was obtained where
a recognizable preexisting work has been incorporated in a sound recording. The applicant may
clarify the lawful use of preexisting material by including a statement to that effect in the Note
to Copyright Office field of the online application or in a cover letter submitted with the paper
application.
For a general discussion of this issue, see Chapter 300, Section 313.6(B).

803.6(B)

Copyrightable Authorship in Derivative Sound Recordings
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To be registrable, a derivative sound recording must contain a sufficient amount of new, creative
sound recording authorship. Where the changes made to the preexisting sound recording are
the result of a purely mechanical process rather than creative human authorship, or where only
a few slight variations or minor additions have been made, registration will be refused. See Section 803.5(B) and 803.5(C).

will be refused registration.
Common types of derivative sound recordings and the registration issues associated with such
works are discussed in Sections 803.6(B)(1) through 803.6(B)(6).

803.6(B)(1)

Additional Sounds

Additional sounds that have been added to a preexisting sound recording may be registered if there
is a sufficient amount of creative and original sound recording authorship in the new sounds.

803.6(B)(2)

Remix

A remix is a recombination and manipulation of audio tracks or channels from a preexisting
sound recording to produce a new or modified sound recording. Remixing from multi-track
sources generally is a sufficient basis for a copyright claim in a derivative sound recording. Likewise, if a producer and/or engineer is able to manipulate a number of variables and make creative
judgments or decisions in determining the outcome of the new recording, there is usually a sufficient basis for a copyright claim. However, the registration specialist will communicate with
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the applicant to clarify a claim in a remix from monaural or stereophonic sources, because in
such cases it is unlikely that there was sufficient derivative authorship. In all cases, the remixing
of preexisting sound recordings must be lawful to be copyrightable (i.e., authorized or permissible by law). 17 U.S.C. § 103(a).
For a discussion of “mashups,” see Section 803.6(B)(5).

803.6(B)(3)

Editorial Authorship

The Office may register a claim in copyrightable editorial authorship where an original sound
recording is recast, transformed, or adapted with editorial revisions or abridgments of the recorded material such that there is sufficient authorship to constitute a derivative work.

803.6(B)(4)

Sound Recordings Containing Samples

Sampling is the incorporation of a fragment or snippet from a preexisting track into a new track.
The Office may register a claim based on new copyrightable sound recording that has been
added to the work, but not based on the use of the sample.

803.6(B)(5)
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Where it appears that no new material has been added, there may not be a basis for a claim in a
derivative work. For example, in some cases, third party software may be used to generate the
mashup through an automated process. This type of contribution does not constitute original,
human authorship.

803.6(B)(6)

Mixtapes

The term “mixtape” may refer to a compilation of preexisting tracks, often based on a particular
theme, or may refer to an album containing remixes of preexisting tracks. Copyrightable remix
or compilation authorship may support a derivative authorship claim. Mixtapes that unlawfully
employ preexisting sound recordings are not subject to copyright protection. 17 U.S.C. § 103(a).
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803.7

803.7(A)

Compilations of Preexisting Sound Recordings

Registrable Compilations

A compilation of sound recordings is a work consisting of preexisting sound recordings that
are selected, coordinated, and/or arranged in such a way that the resulting work as a whole
constitutes an original work of authorship. A compilation of sound recordings may be copyrightable if there is sufficient creativity in the selection, coordination and/or arrangement of
the preexisting recordings.
Examples:

• The Chimpanzees, Greatest Hits (compilation of fifteen tracks from multiple
albums).

• Best of 20th Century Jazz (compilation of thirty-three tracks from multiple
albums).

• Dance Hits of 2012 (selection and arrangement of twenty-five tracks from multiple sources).
803.7(B)
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Unregistrable Compilations

• Two previously released albums are combined onto a single CD and rereleased; the tracks are not reordered. The registration specialist will refuse
registration because the author merely combined two preexisting albums,
which does not represent enough original authorship to support a claim in a
compilation of sound recordings.

• Kalorama Records released a box set of all of the singles that the label released
in a particular calendar year, presented in chronological order. The registration specialist will refuse registration because the order of the singles was
predetermined by the order of the calendar year.
803.8

Registration Issues

This Section discusses frequent registration issues that arise in connection with sound recordings.
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803.8(A)

A Registration for a Sound Recording Distinguished from a Registration for a
Musical Work or Literary Work

As discussed in Section 803.2, a sound recording and the music, lyrics, words, or other underlying
content embodied in that recording are separate works. For example, the song “Amazing Grace”
and a recording of Aretha Franklin singing “Amazing Grace” are two distinct works. The song
itself (i.e., the music and lyrics) is a “musical work.” A recording of that song performed by a
particular artist is a “sound recording.”
A registration for a sound recording covers the performance and production authorship involved
in creating that recording, but does not cover the music, lyrics, words, or other underlying content embodied in that recording. Likewise, a registration for a musical work covers the music and
lyrics embodied in that composition, and a registration for a dramatic work or a literary work
covers the text and music embodied in that work, but it does not cover a particular recording
of those works.
To register a sound recording, the applicant must select “Sound Recording” when completing
the online application and must use Form SR when completing a paper application. By contrast,
when registering a musical work, a dramatic work, or a literary work, the applicant should select
“Work of the Performing Arts” or “Literary Work” when completing the online application or
should use Form PA or Form TX when completing a paper application.
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An applicant may use one application to register a sound recording together with a musical
work, a dramatic work, or a literary work if the recording and the music, lyrics, words, or other
underlying content are embodied in the same phonorecord and if the claimant owns the copyright in both works. See 37 C.F.R. § 202.3(b)(1)(iv). If the copyright in the sound recording and
the underlying content are owned by different parties, a separate application and filing fee must
be submitted for each work.

derlying content is owned by the same claimant and if they were packaged or physically bundled
together as a single unit and first published on the same date. This is known as the unit of publication option. For information concerning this option, see Section 803.8(H).
NOTE: To register a sound recording together with the underlying content embodied in that

recording, the applicant must select “Sound Recording” when completing the online application
or must use Form SR when completing a paper application.
Examples:

• Bob and Mary co-created a song and co-produced a recording of their composition. Bob wrote the lyrics for the song and sang the vocals on the recording. Mary wrote the music and played keyboards on the recording. Bob and
Mary co-own the copyright in both the song and the sound recording; therefore, both works may be registered with the same application. The applicant
should complete an SR application and should name Bob and Mary as the
co-claimants for the music, lyrics, and sound recording.

• Sam wrote the music and lyrics for a song, and he owns the copyright in
his composition. Sam and Bill co-produced a sound recording of this song,
and they co-own the copyright in that recording. Because the ownership of
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the song and the sound recording are different, they must be registered with
separate applications. The applicant should complete a PA application naming Sam as the author/claimant of the musical composition, and an SR application naming Sam and Bill as the co-authors and co-claimants of the
sound recording.
803.8(B)

Joint Authorship

Sound recordings are often created by multiple performers and/or producers as joint authors.
For example, a recording of a song might be jointly authored by the members of a band, or a
singer and producer might be joint authors of the recording, depending on the authors’ intent.
Generally, where there are multiple authors of a sound recording, the sound recording is a joint
work and the applicant should name all the authors of that work. In such cases, the authors’
contributions are not subject to separate registrations. There may be instances, however, where
different tracks of a sound recording were created as independent works, such as when a preexisting beat track is sampled in a song. In such cases, the beat track and the sound recording of the
song should be registered separately — one as a derivative of the other.
For further discussion of joint works, see Chapter 500, Section 505.

803.8(C)
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The applicant should provide the legal names of the individual(s) who created the sound recording in the Author field or space (unless the work is pseudonymous, anonymous, or a work
made for hire).
Where the authors are members of a performing group and the applicant wishes to include the
name of the performing group in the record, the applicant may provide that information in
the Note to Copyright Office field in the online application. When completing a paper application, the applicant should list each author in the Author space and may include the statement,
“member of [performing group X].” In both cases, the registration specialist will add the name
of the performing group to the record as an index term.
If the sound recording is pseudonymous (meaning that the individual who created the sound
recording is identified on the phonorecord under a fictitious name), the applicant may give
the pseudonym instead of providing the author’s legal name and may indicate that the work is
pseudonymous.
For registration purposes, the name of a performing group generally would not be considered a
pseudonym, because pseudonyms apply only to individuals. If an applicant names a performing
group as the author and indicates that the sound recording is pseudonymous, the registration
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specialist generally will communicate with the applicant to request that the legal names of the
individual authors who created the sound recording be added to the application.
If the applicant names a performing group as the author and indicates that the sound recording
is a work made for hire, the specialist will communicate with the applicant unless it is clear that
the performing group is a legal entity and the sound recording was created by the employees of
that entity or was a specially commissioned work under the statutory definition of a work made
for hire. If the performing group is a legal entity and the sound recording was created by the
employees of that entity or was a specially commissioned work under the statutory definition of
work made for hire, then the performing group should be named as author and the work made
for hire question should be answered “yes.”

803.8(D)

Work Made for Hire Authorship

For a sound recording to be made for hire, it must fall within the statutory definition. See 17
U.S.C. § 101 (definition of “work made for hire”). If the applicant states that a sound recording
was a work made for hire and if it appears that the work does not fall within the statutory definition, the registration specialist may communicate with the applicant.
For a detailed discussion of works made for hire, see Chapter 500, Section 506.

803.8(E)

803.8(F)

Inc.
,
p
u
Executive Producer
ro
19
0
G
2
w
,
o
11
hinvolved
. Zill generally
c
r
v
An executive producer of a sound
recording
is
only in the financial or ada
.
c
M
nof contribution
, In This
o
ministrative aspect ofHproduction.
type
does not constitute copyrightable
T
d
V
hivaneexecutive producer does contribute copyrightable sound
in authorship.
sound recording
When
c
r
d
a
e
t
7 applicant should describe that author’s contribution using the term
ci authorship,
8the
recording
55
3
7
rather
than “executive producer.”
“sound.recording,”
1
No
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For sound recordings, publication is the distribution of phonorecords of a work to the public
by sale or other transfer of ownership or by rental, lease, or lending. Offering to distribute
phonorecords to a group of persons for purposes of further distribution or public performance
constitutes publication. A public performance of a sound recording does not, in and of itself,
constitute publication. 17 U.S.C. § 101 (definition of “publication”).

803.8(F)(1)

Sounds Published on Both a Soundtrack Album and in a Motion Picture

Where the same sounds are published on both a soundtrack album and as part of a motion
picture, the registration requirements vary depending on whether the soundtrack album or
the motion picture was published first. The statutory definition of sound recording specifically
excludes the sounds accompanying a motion picture. 17 U.S.C. § 101. Thus, if the sounds were
first published on a soundtrack album, they are considered a sound recording and cannot be
registered as a motion picture. If the sounds were first published in a motion picture, they are
considered the sounds accompanying a motion picture and cannot be registered as a sound
recording.
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If the soundtrack album was published before the motion picture, the applicant may register
the sound recording without excluding any material that may be subsequently published in the
motion picture. If the applicant subsequently submits an application for the motion picture, the
portions of the sound recording that appeared on the soundtrack album should be excluded
from the claim.
If the motion picture was published before the soundtrack album, the applicant may register
the motion picture together with the sounds contained therein, provided that the copyright in
the motion picture and the sounds are owned by the same claimant. The applicant may submit
a separate application for the soundtrack album, provided that the album contains sounds or
other copyrightable authorship that did not appear in the motion picture. In this situation, the
sounds that appeared in the motion picture should be excluded from the claim. If the soundtrack
album merely reprocessed sounds from the motion picture without change there would be no
basis for registering the soundtrack album.

803.8(F)(2)

Combination CD / DVD

It is not possible to register the same series of sounds both as a sound recording and as sounds
accompanying a motion picture. If an applicant submits a package containing a published CD
and DVD, and attempts to register the same sounds both as a sound recording and as sounds
accompanying a motion picture (such as a live concert and a concert video published together
on the same date), the claim may include either the sound recording or the sounds accompanying the motion picture, but not both. For additional information concerning this issue, see
Section 803.8(F)(1).

803.8(F)(3)
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7-3track is published as a single and then is subsequently published on an album,
Where .a 1
single
o
Nsingle must be registered separately from the album because the dates of first publication
the
differ. When completing the application for the single track the applicant should give the earlier
date of publication. When completing the application for the remaining tracks on the album the
applicant should give the later date of publication and should exclude the previously published
track from the claim.

803.8(F)(4)

Bonus Track Added to a Previously Published Album

Where a previously published album is rereleased with a bonus track, the album and the bonus
track must be registered separately because the dates of first publication are different. To register the previously published album the applicant should submit the album in the appropriate
format described in described in Chapter 1500, Section 1509.2(B) and should provide the date
of first publication for that work. To register the bonus track the applicant should submit the
rereleased album in the appropriate format described in Chapter 1500, Section 1509.2(B), provide the date of first publication for that album, and exclude the previously published recordings
from the claim.
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803.8(G)

Unpublished Collections

This Section discusses the option for registering a number of sound recordings and/or a number
of musical works as an unpublished collection. For a general discussion of unpublished collections, see Chapter 1100, Section 1106.
An unpublished collection of sound recordings and/or musical works may be registered together
with one application and one filing fee under the following conditions:

• All the works must be unpublished;
• The works must be assembled in an orderly form;
• The combined works must bear a single title identifying the collection as a whole;
• The copyright claimant(s) in all of the works, and in the collection as a whole, must be the
same; and

• All of the works must be by the same author; or, if they are by different authors, at least one
author must contribute copyrightable authorship to each element.

37 C.F.R. § 202.3(b)(4)(i)(B).
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Works that do not satisfy these requirements cannot be registered as an unpublished collection,
and the registration specialist will communicate with the applicant if it appears that these
conditions have not been met.

A group of works may be registered as an unpublished collection if the copyright in the works
is owned by the same party and if an author contributed copyrightable authorship to all of the
works. However, a separate application for each work will be required if the ownership of the
copyrights is not the same or if there does not appear to be an author who contributed authorship to all of the works.
Examples: Multiple works registered as an unpublished collection

• Samantha and Fred create eight sound recordings. (The songs are preexisting.)
There has been no transfer of copyright ownership. The sound recordings
may be registered together by selecting Sound Recording as the Type of Work
or by using Form SR. The applicant should name Samantha and Fred as coauthors of “sound recording” and as co-claimants.

• Michelle writes the lyrics for six songs and sings vocals on the recording;
Mark writes the music for the six songs and produces the sound recording.
The ownership of copyrights in all six songs and the sound recordings are
the same. The songs and sound recordings may be registered together by
selecting Sound Recording as the Type of Work or by using Form SR. The
applicant should name Michelle and Mark as the authors and co-claimants
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of the lyrics and music, respectively, and as the co-authors and co-claimants
of the “sound recording.”

• Sue wrote the music, and Tom wrote the lyrics for ten songs. Sue and Tom
then performed these ten songs on a sound recording. There has been no
transfer of ownership. Since the ownership of copyright in the songs and
the sound recording is the same, the works may be registered with the same
application. To register the songs and sound recording, the applicant should
complete an SR application, naming Sue as author of “music and sound recording” and Tom as author of “lyrics and sound recording.”
Examples: Separate applications required.

• Erik performed solo piano on nine tracks of his unpublished album; on the
tenth track, Sally sang unaccompanied vocals. Since there is no author who
contributed to all ten sound recordings, tracks one through nine and track
ten must be registered separately.

• Tina writes five songs and owns the copyright in these works; Alex performs
the songs, produces the sound recordings of his performances, and owns the
copyright in the sound recordings. The ownership of the songs is different
from the ownership of the sound recording and there is no author who contributed to all of the songs and all of the sound recordings. The songs and
the recordings must be registered separately. When completing the application for the songs, the applicant should select Work of the Performing Arts
as the Type of Work and should name Tina as author and claimant. When
completing the application for the sound recordings, the applicant should
select Sound Recording as the Type of Work and should name Alex as the
author and claimant.
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•. Adam
17-3writes song A; Barry writes song B; Chris writes song C. All three pero
N
form on the sound recordings of the three songs. There have been no transfers
of ownership. Thus, Adam owns song A, Barry owns song B, Chris owns song
C, and the sound recordings are all jointly owned. Because the ownership of
copyright is different for each song and the sound recordings, the applicant
should submit a separate application for each song (specifying Work of the
Performing Arts as the Type of Work) and a separate application covering the
three sound recordings (specifying Sound Recording as the Type of Work).

• Bill created the music and Mark created the lyrics for seven songs. Bill, Mark,
and Cindy performed those seven songs on a sound recording. There has been
no transfer of ownership. The songs must be registered separately because
Cindy did not contribute to the songs and because the ownership of the songs
(Bill and Mark) is different from that of the sound recording (Bill, Mark, and
Cindy). To register the songs, the applicant should select Work of the Performing Arts as the Type of Work and name Bill as the author of music and Mark
as the author of lyrics. To register the sound recording, the applicant should
select Sound Recording as the Type of Work and name Bill, Mark, and Cindy
as the co-authors of the sound recording.
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803.8(H)

Unit of Publication

[Reserved]

803.8(I)

Collective Works

[Reserved]

803.9

Application Tips for Sound Recordings

This Section provides basic information on how to complete the online and paper applications
for a sound recording, as well as terms to use and terms to avoid when describing sound recording authorship.
For detailed information on how to complete an application, see Chapter 600.

803.9(A)

Type of Work

If the applicant intends to register a sound recording or a sound recording combined with the
underlying musical work, dramatic work, or literary work embodied in that recording, the applicant must select “Sound Recording” when completing the online application or must use
Form SR when completing a paper application. 37 C.F.R. § 202.3(b)(2)(ii)(C).
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803.9(B)

Title of Work

The applicant should give the title of the work being registered. When registering the following
types of sound recordings, the applicant should follow these guidelines:

• Registering a single track contained on an album: When completing the online application, the

applicant should give the individual track title as the “Title of work being registered” and give
the album title as the “Title of larger work.” When completing a paper application, the applicant should state “[Individual track title] as contained in [Album title]” in space 1 of Form SR.

• Registering an entire album: When completing the online application, the applicant should

give the album title as the “Title of work being registered” and enter each track title separately
as a “Contents title.” When completing a paper application, the applicant should state “[album
title] containing [individual track titles]” in space 1 of Form SR.

For additional guidance in completing this portion of the application, see Chapter 600, Section 610.

Chapter 800

| 38

REVISED 09/29/2017

(631 of 1356)
Case: 17-35587, 03/15/2019, ID: 11228746, DktEntry: 88-2, Page 585 of 1306
C O M P E N D I U M : Works of the Performing Arts

803.9(C)

The Author Created Field and the Nature of Authorship Space

When completing an online application, the applicant should identify the copyrightable authorship that the applicant intends to register on the Authors screen in the field marked Author
Created. When completing a paper application, the applicant should provide this information
in the Nature of Authorship space on Form SR.
In all cases, the applicant should clearly and accurately describe the contribution of each author
and should only refer to the material that will be submitted in the deposit copy(ies).
When completing an online application, the applicant may use the term “sound recording” to
describe the performance and/or production authorship that the author contributed to the
work. If this term does not fully describe the authorship that the applicant intends to register,
the applicant should provide a more specific description in the field marked Other. For example,
the applicant may use terms such as “remix” or “additional sound recording,” as appropriate, to
describe the authorship involved in creating a derivative sound recording.
For additional guidance in completing this portion of the application, see Chapter 600, Section
618.

803.9(D)

803.9(D)(1)

Unclear Authorship Terms
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Giving an instrument name (e.g., guitar, trumpet, or keyboard) as a description of authorship is
unclear because the instrument could refer either to the music, the performance, or both. To refer
to the performance contribution, the applicant should use clear terms, such as “performance”
after the instrument name, such as “guitar performance.” To refer to the musical contribution,
the applicant should use clear terms, such as music, melody, or arrangement after the instrument
named (e.g., “music for cello,” “bassoon melody,” or “sitar arrangement”). To refer to both the
musical and performance contributions, the applicant should use both terms, such as “guitar
music and performance.”
Similarly, the term “vocals” is ambiguous because it could refer to either lyrics, performance, or
both. To refer to the vocal performance, the applicant should describe the author’s contribution
as “vocal performance.” To refer to the lyrics, the applicant should describe the author’s contribution as “lyrics.” To refer to both lyrics and performance, the applicant should describe the
author’s contribution as “lyrics and performance.”
When completing the online application, these terms may be provided in the field marked Other;
when completing a paper application these terms may be provided on space 2 of Form SR.
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803.9(D)(2)

Narration / Spoken Words

These terms are ambiguous because they could refer to authorship in the text, the performance,
or both. To refer to the vocal performance, the applicant should describe the author’s contribution as “vocal performance.” To refer to the text, the applicant should describe the author’s
contribution as “text.” To refer to both text and performance, the applicant should describe the
author’s contribution as “text and performance.” When completing the online application, these
terms may be provided in the field marked Other; when completing a paper application these
terms may be provided on space 2 of Form SR.

803.9(D)(3)

Rap

An authorship statement that describes the author’s contribution to a work as “rap music” is
generally interpreted to mean that the author(s) contributed music and lyrics in a rap style. To
refer to the performance, the applicant should state “performance” or “rap performance.” When
completing the online application, these terms may be provided in the field marked Other;
when completing a paper application these terms may be provided on space 2 of Form SR. For
information on registering rap as a musical work, see Section 802.9(E)(3).

803.9(D)(4)

Beats / Music Track
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The beat or “music track” may be preexisting in whole or in part, or it may be completely original. Where the beat is completely original, it may be described as a “sound recording.” Where a
preexisting beat or music track has been used, the material generally should be excluded from
the claim. For more information on derivative sound recording authorship, see Section 803.6.
NOTE: Some companies offer so-called “royalty-free” beats for download or purchase. Often, the

beat is sold to a large number of people and there is no written agreement between the purchaser
and the company offering the beats. Thus, even if the company states that the purchaser is the
copyright owner of the beat, the purchaser may be merely a nonexclusive licensee of the work
rather than an owner. As such, the applicant should exclude the beat from the claim.
Example:

• Mark writes lyrics and records them over purchased “beats.” The applicant
should name Mark as the author of lyrics and vocal performance, should
identify the preexisting music and sound recording in the Material Excluded
field, and should describe the lyrics and vocal performance in the Author
Crated and New Material Included fields.
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803.9(D)(5)

Executive Producer

The term “executive producer” usually refers to a person involved in the financing or administration of a recording. A person or entity that contributes only these types of services does not
contribute copyrightable sound recording authorship and should not be named as an author.
If an executive producer contributed copyrightable sound recording authorship, the applicant
should describe that author’s contribution using the term “sound recording,” rather than “executive producer.”

803.9(D)(6)

Sound Effects

The term “sound effects” should not be used to describe the authorship in a sound recording,
because this term is unclear. If an applicant uses this term in the Author Created field or the Nature of Authorship space, the registration specialist may register the claim if he or she determines
that the applicant is asserting a claim in music, sound recording, or music and sound recording
(depending on the information given in the deposit copy(ies) or elsewhere in the registration
materials). If it appears that the claimant is asserting a claim in uncopyrightable material or
unclaimable material, the specialist will communicate with the applicant.

803.9(E)

803.9(F)

Claims in Hidden Tracks
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If the sound recording is a derivative work or a compilation of preexisting works, the use of the
underlying works must be lawful and the preexisting material must be identified and excluded
from the claim. When completing an online application, the applicant should provide this information in the Material Excluded field. When completing a paper application, the application
should provide this information in the Preexisting Material space.
In all cases, the applicant should provide a brief description of the new material that is being
submitted for registration and the applicant should use an acceptable term to describe the author’s contributions to that material (e.g., sound recording, music, lyrics, remixing, additional
sounds). In the online application the applicant should provide this information in the New
Material Included field. In the paper application the applicant should provide this information
in the space marked Material Added to This Work. For information on how to complete these
portions of the application, see Chapter 600, Section 621.8.

803.9(F)(1)

Preexisting Liner Notes, Artwork, and Photographs

The registration specialist will require the applicant to complete the Material Excluded field if
the authorship statement refers to element(s) other than the sound recording (such as the un-
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derlying work or artwork on the record jacket) and if it appears that those elements have been
previously published, previously registered, or are owned by a third party.
For example, when registering an entire album together with the text and photographs in the liner
notes, and when two of the photographs are previously published, the two photographs should be
identified in the Material Excluded field and the entire sound recording and the text and additional
photographs in the liner notes should be identified in the New Material Included field.

803.9(F)(2)

Samples

Where a sample has been used that is more than de minimis, the sampled music and/or the
sampled sound recording should be identified in the Material Excluded field/space and the new
material should be described in the New Material Included field/space. Any amount of preexisting material may be identified in the Material Excluded field for clarity.
Example:

• Safya produces a recording and uses a sample (with permission) from a preexisting sound recording as part of her instrumental track. The applicant should
name Safya as author of the sound recording, should identify the preexisting
track from which the sample is taken in the Material Excluded field, and
should state “additional sound recording” in the Author Created and New
Material Included fields.

803.9(F)(3)

Inc.
,
p
u
ro
19
0
G
2
w
,
o
h 11
. Zill Sound
c
r
v
Unclear Authorship Terms for
Derivative
Recordings
a
.
c
T, In ived on M
H
V
in
The termsd
“equalization,”
“remastering,”
“reverberation,” “reprocessing,” and “re-engineering”
rch
a
e
t
i
7
c
8
may refer to contributions
that
are
mechanical
nature or too minimal to be copyrightable,
5
35may involve sufficient creative inauthorship.
7
or in some
cases
If the applicant uses one or more
1
o.
these terms on the application as the sole basis for the claim, the registration specialist will
ofN
request a more detailed explanation or clarification.
To avoid correspondence and to facilitate examination, an applicant should provide a brief
statement in the Note to Copyright Office field or the New Material Included/Other field that
describes the authorship involved in recasting, transforming, or adapting the preexisting sound
recording(s).

803.9(F)(4)

Unacceptable Authorship Terms for Derivative Sound Recordings

The following terms generally denote de minimis authorship and thus are not acceptable descriptions for a claim in new or derivative sound recording authorship:

• Declicking
• New format
• Noise reduction
• Reissue
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803.10

Deposit Requirements for Sound Recordings

To register a sound recording with the U.S. Copyright Office, the applicant should deposit a
phonorecord of the work that is sufficient to identify the applicant’s claim to copyright in the
sound recording and to allow the Office to examine the work for copyrightable authorship.
For information on the deposit requirements for sound recordings, see Chapter 1500, Section
1509.2(B).

804

804.1

Dramatic Works

What Is a Dramatic Work?

For purposes of copyright registration, a dramatic work is a composition generally in prose or
verse that portrays a story that is intended to be performed for an audience such as plays, musicals, or operas. Generally, a dramatic work represents the action as it occurs rather than simply
narrating or describing the action. Some dramatic works include music.

804.2

804.2(A)

804.2(B)

Dramatic Works Distinguished from Other Types of Works
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Dramatic Works Distinguished from Other Works of the Performing Arts

Dramatic works with accompanying music are distinguished from nondramatic musical works
that do not convey a story. Operas and musicals are examples of dramatic works with accompanying music that tell a story. A symphony is an example of a nondramatic musical work that
does not tell a story.
Although motion pictures, choreographic works, and pantomimes may contain dramatic elements and may qualify as dramatic works, these types of works are considered separate categories
of copyrightable authorship, and as such they do not have to fall within the category of dramatic
works in order to be registered. For more information on the statutory categories for works of
authorship, see Chapter 300, Section 307.

804.3

Elements of Dramatic Works

Characteristic elements of dramatic works include plot, characters, dialog, and directions for
performance, although each element is not necessarily registrable in and of itself. Information
on these elements is set forth in Sections 804.3(A) through 804.3(F).
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804.3(A)

Plot

Plot is the storyline, plan, or sequence of events in a dramatic work. As a general rule, plot is
not registrable in and of itself, because it represents only an idea rather than the expression of
an idea. Where a plot is sufficiently detailed and/or the author selects and arranges an original
sequence of events, it may be possible to register the descriptive text.

804.3(B)

Characters

A character is a person, animal, or even an inanimate object that is used to portray the content of
a dramatic work. The copyright law does not protect the name or the general idea for a character.
See, e.g., Klinger v. Conan Doyle Estate, Ltd., 755 F.3d 496, 502-03 (7th Cir. 2014). However, the
Office may issue a registration based on the authorship describing, depicting, or embodying a
character.

804.3(C)

Dialog / Monolog

Dialog is the conversation between characters in a dramatic work. A monolog is a speech by a
single character in a dramatic work.

804.3(D)

804.3(D)(1)
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Stage Business
Stage business refers to activity performed by the actors to illustrate character or create dramatic
effect, such as rolling up one’s sleeves or tapping a pencil. Stage business may be created by the
playwright, the director, and/or the actor. Stage business is not registrable in and of itself because
it represents common body movements which are not subject to copyright protection. See Sections 805.5 and 806.5.
Choreography and pantomime are the only categories of works comprised exclusively of certain
types of bodily movements that are eligible for copyright protection under Section 102(a) of the
Copyright Act. For more information on choreographic works and pantomimes, see Sections
805 and 806 below.

804.3(D)(2)

Blocking

Blocking refers to the positioning and movement of actors onstage or in frame, such as “cross
to stage left.” Blocking may be created by the playwright and/or the director. Blocking is not
registrable in and of itself because it represents common movements which are not subject to
copyright protection. See Sections 805.5 and 806.5.
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804.3(E)

Music in Dramatic Works

Dramatic works may include accompanying music, such as musical plays or operas. Music in a
dramatic work ranges from incidental music to music that advances the story. Music also may
be used as an adjunct rather than integral part of a dramatic work, such as a tape of a preexisting
song played in the background of a particular scene.

804.3(F)

Illustrations or Descriptions of Costumes, Scenery, Sets, Props, or Lighting

Illustrations of costumes, scenery, sets, props, and lighting may be included in a dramatic work.
If the illustrations are copyrightable, they may be registered as visual arts works. A textual description of such works may also be registered as a literary work, but the registration does not
extend to the costume, prop, set or lighting itself. For more information on literary works and
visual arts works, see Chapters 700 and 900. For more information on costumes, see Chapter
900, Section 924.3(A)(2).

804.4

804.4(A)

804.4(B)

Types of Dramatic Works

Stage Plays
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1 are works that consist of music and dramatic material where the music is an
No part of the dramatic work, as opposed to incidental music that is merely intended to acintegral
company the dramatic work. Examples of musical plays include musicals, operas, and operettas.

804.4(C)

Screenplays

A screenplay is a script prepared for production in a motion picture. It generally includes textual
instructions for performers, sets, and camera.

804.4(D)

Teleplays

A teleplay is a script prepared for broadcast on television. It generally includes textual instructions for performers, sets, and camera.

804.4(E)

Radio Plays

A radio play is a script prepared for broadcast on radio.
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804.4(F)

Precursors of Dramatic Works

Precursors of dramatic works generally are written in advance of the dramatic work and may or
may not contain the characteristic authorship elements of dramatic works. Examples include
treatments and synopses. To be copyrightable, these types of works must contain sufficient
original expression.

804.4(F)(1)

Synopses

A synopsis is a summary of the major plot points and description of the characters in a play or
other dramatic work, generally consisting of at least a page or two of text. A registration for a
synopsis extends to the text of the synopsis submitted to the U.S. Copyright Office, but it does
not extend to the completed dramatic work or the idea for the dramatic work. For guidance on
registering these types of works, see Section 804.8(B).

804.4(F)(2)

Treatments

A treatment is a written description of a dramatic work or television show, which outlines and
describes the scenes and/or characters and often includes sample dialog. A treatment is generally
longer and more detailed than a synopsis. A registration for a treatment extends to the text of the
treatment submitted to the U.S. Copyright Office, but it does not extend to the idea, subsequent
versions of the script, or a completed television series.
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No. to the U.S. Copyright Office. Dramatic works may be embodied either in copies or
submitted
phonorecords.

804.5(A)

Copies

Copies of dramatic works, including any accompanying music, include the following:

• Hard copy formats, including handwritten or printed scripts, DVDs, and videotapes.
• Electronic formats (e.g., .txt, .pdf, .mov) embodied in compact discs, digital video discs, flash
drives, hard drives, and other digital file storage devices.

NOTE: A non-audio digital file that is uploaded to the Office’s server in support of an electronic
registration application is a copy for registration purposes.

804.5(B)

Phonorecords

Phonorecords of dramatic works, including any accompanying music, include the following:
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• Hard copy audio formats, including but not limited to CDs and tapes.
• Electronic audio formats (e.g., wav, mp3, wma) embodied in compact discs, digital video discs,
flash drives, hard drives, and other digital file storage devices.

NOTE: A digital audio file that is uploaded to the Office’s server in support of an electronic reg-

istration application is a phonorecord for registration purposes.

804.6

804.6(A)

Copyrightable Authorship in Dramatic Works

Independent Creation

A dramatic work must originate from the author of that work to be protected by copyright. A
dramatic work that is merely copied from another source is not copyrightable.

804.6(B)

Creative Expression

A dramatic work must contain a sufficient amount of creative expression.

Inc.
,
p
u
ro
19
0
G
2
w
,
o
1
. Zill March 1
v
.
c
T, In ived on
H
V
A mere idea
work—such
as “boy meets girl, boy falls in love with girl, girl falls in
rch
dforina dramatic
a
e
t
i
7
c
8
love with someone
not copyrightable because mere ideas are common property. See
355else”—is
7
Zambito
v.
Paramount
Pictures
Corp., 613 F. Supp. 1107, 1112 (E.D.N.Y 1985) (“That treasure might
1
o.
beN
hidden in a cave inhabited by snakes, that fire might be used to repel the snake, that birds

Words and short phrases, such as names, titles, and slogans, are not copyrightable because they
lack a sufficient amount of authorship. Thus, the title of a dramatic work or dialog that consists
of only several words or phrases is not registrable. 37 C.F.R. § 202.1(a); see also Chapter 300, Section 313.4(B) and 313.4(D).

might frighten an intruder in the jungle, and that a weary traveler might seek solace in a tavern
... are … simply too general to be protectable.”).
Scènes à faire are defined as elements of a dramatic work, “which necessarily follow from a
common theme,” such as stock characters, settings, or events that are common to a particular
subject matter or medium. Reyher v. Children’s Television Workshop, 533 F.2d 87, 91 (2d Cir. 1976)
(emphasis added). These types of elements are too commonplace to be copyrightable. For more
information concerning scènes à faire, see Chapter 300, Section 313.4(J).

804.7

Derivative Dramatic Works

Derivative authorship in dramatic works occurs when copyrightable additions or other changes
are made to one or more preexisting works, such as:

• Revisions, including updating or editing dialog, scenes, and other dramatic elements of a
preexisting play.

• Adapting a novel or motion picture into a play or vice versa.
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• Translating a play from one language to another.
In each case, the author of the derivative work must have permission to use the preexisting
work if the preexisting work is protected by copyright, and there must be sufficient new original
authorship to register the new work as a derivative work. If it appears that the dramatic work
is based on a copyrighted work and permission to use has not been obtained, the registration
specialist will communicate with the applicant.

804.7(A)

Dramatizations or Adaptations

When a novel, story, or poem is adapted into a drama, the adaptation is considered a dramatic
work. The U.S. Copyright Office categorizes an adaptation of a dramatic work as a dramatic work,
because the work remains dramatic in nature, even if the new material added is nondramatic.
To be considered a derivative work, an adaptation must be based on a preexisting work that
constitutes copyrightable subject matter. The Office does not view plays adapted from or based
on historical or present day factual events as derivative works because facts are not copyrightable.
Examples:

• The applicant names Robert Cahill as the author of an adapted screenplay,
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No. The registration specialist may communicate with the applicant, because
and names Screenwriters, Inc. as the copyright claimant (by written transfer).
In the Material Excluded field the applicant identifies the preexisting material as the musical play Broadway in B. In the New Material Included field the
applicant states that Robert created an “adapted screenplay.” The application
will be accepted.

the preexisting work is well-known, the work is protected by copyright, and
it seems unlikely that Mark obtained permission to create a derivative work
based upon the preexisting work.
For guidance in completing an application to register a dramatization or adaptation, see Section
804.9(D)(1).

804.7(B)

Revisions

A revised dramatic work results when an author revises or adds new dramatic material to a
preexisting play. The additions or revisions may be registered as a derivative work to the extent
that they contain new original authorship.
For guidance in completing an application to register a revision of a dramatic work, see Section
804.9(D)(1).
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804.7(C)

Translations

A translation of a play or other dramatic work from one language to another is a type of derivative authorship. The U.S. Copyright Office categorizes a translation of a dramatic work
as a dramatic work, because the work remains dramatic in nature, even if the new material is
nondramatic.
For guidance in completing an application to register a translation of a dramatic work, see Section 804.9(D)(2).

804.7(D)

Stage Directions

The Office regularly receives applications that claim copyright in the directions for the performance of a dramatic work, separate from the dialog or other elements of that dramatic work. In
most cases, the applicant is attempting to register directions for performance on a stage.
Generally, stage directions are not independently copyrightable, although they may constitute
an aspect of the overall dramatic work. Because stage directions are completely dependent on
a particular dramatic work, a claim in stage directions must be authorized by the author of the
dramatic work.
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The Office has long held that copyright protection in stage directions is limited to the text of
the directions themselves. When removed from the context of the dramatic work, the directions
do not, in and of themselves, constitute dramatic content or give rise to a claim in the simple
movements that are dictated by that text.

804.8

Registration Issues

This Section discusses frequent registration issues that arise in connection with dramatic works.

804.8(A)

Joint Authorship

A “joint work” is “a work prepared by two or more authors with the intention that their contributions be merged into inseparable or interdependent parts of a unitary whole.” 17 U.S.C. § 101.
Scripts for stage and screen are often written by multiple authors. If the authors of the script
intend to merge their contributions into inseparable or interdependent parts of a unitary whole,
the script is a joint work, and the applicant should name all the joint authors in the application.
Musical plays containing script, lyrics, and music are frequently written by multiple authors. If
the authors of the script, lyrics, and music intend to merge their contributions into inseparable
or interdependent parts of a unitary whole, the musical is a joint work, and the applicant should
name all the joint authors in the application.
For examples that illustrate these practices, see Section 801.6.
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804.8(A)(1)

Intent to Merge into a Unified Whole

Different components of a dramatic work may be registered together as a joint work if the
authors intended to merge their contributions into a single, unitary whole. By contrast, the
elements should be registered separately if there was no intent to merge the elements when the
authors created them. If there is some indication in the registration materials that the authors of
the separate elements did not intend to merge the elements into a unitary whole (e.g., separate
copyright notices), the registration specialist may communicate with the applicant to clarify
the authors’ intent.

804.8(A)(2)

Weight of Contribution to the Work as a Whole

When all of the authors’ contributions (e.g., score, music, lyrics, script, book/libretto) have comparable weight and the application names all of the contributors as authors (e.g., composer, lyricist, playwright), the registration specialist will not communicate with the applicant to clarify
the facts of authorship. If there is some indication in the registration materials that one or more
authors did not contribute copyrightable authorship to the work as a whole (e.g., statements
on the deposit or application), the specialist may communicate with the applicant to clarify the
facts of authorship.
Examples:
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1 A wrote the script, Author B wrote thirteen of the fifteen songs, and
No. Author C wrote two of the fifteen songs. The Office may communicate with

play as a joint work. Author A wrote the libretto, and Author B wrote the lyrics and music. Both authors claim ownership in the musical play as a whole.
The musical play will be registered as a joint work.

the applicant to clarify whether Author C is, in fact, a joint author and owner
of the musical play. If not, the songs by Author C must be registered separately.
804.8(B)

Synopses

The Office frequently receives copyright applications to register brief synopses that summarize
other works of authorship. When preparing an application to register such works, the applicant
should assert a claim in the synopsis itself, but often applicants erroneously describe the work
that is summarized in the synopsis (e.g., a television show).
If the synopsis contains sufficient copyrightable textual expression, but the applicant erroneously describes the author’s contribution as a “dramatic work” or “script,” the registration specialist will add an annotation to the record, such as: “Regarding authorship information: Deposit
contains synopsis only.” If the synopsis contains sufficient textual expression, but the applicant
erroneously describes the author’s contribution as an idea, concept, or the like, the specialist will
communicate with the applicant.
Where the synopsis is very short and/or merely amounts to an idea (e.g., “I have an idea for a
television show that will feature famous guest stars”), the specialist will refuse registration if the
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authorship is insufficient to support a claim in a dramatic work or literary work. Where the work
contains sufficient text to be copyrightable, but it is clear that the applicant is seeking to protect
the idea, the specialist may add an annotation to the record, such as: “Regarding authorship
information: ideas not copyrightable. 17 U.S.C. 102(b).”

804.8(C)

Redacted Screenplay for a Motion Picture in Production

The Office may accept a redacted version of a screenplay for a motion picture (including screenplays for feature films, television programs, or other works of a similar nature), if the applicant
requests special relief from the deposit requirements and confirms that the following conditions
have been met:

• The motion picture must be in production (e.g., filming has commenced).
• Infringement must be anticipated.
• The applicant must file an online application and upload the redacted screenplay in Portable
Document Format (PDF) or other electronic format approved by the Office.

• The applicant must specify the anticipated date of release for the motion picture.
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For information concerning the procedure for requesting special relief, see Chapter 1500, Section
1508.8.

In all cases, the applicant must submit a complete unredacted copy of exactly the same screenplay
within ten business days after the release of the motion picture. In addition, the applicant must
pay the appropriate fee for locating and retrieving the redacted copy from the Office’s files. This
fee is set forth in the Office’s fee schedule under the heading “Retrieval of digital records (per
hour, half hour minimum, quarter hour increments).”
The Office will compare the redacted and unredacted copies to confirm that they match each
other. The Office has the authority to cancel the registration for the screenplay if (i) the complete
unredacted copy of the screenplay is not received in a timely manner, (ii) the applicant fails to pay
the fee for locating and retrieving the redacted copy, or (ii) the redacted and unredacted copies
do not match. For information concerning this procedure, see Chapter 1800, Section 1807.4(D).

804.8(D)

Publication Issues

If the applicant provides a date of publication in the application, but states that the date refers
to a performance of the work, the registration specialist will communicate with the applicant,
because a performance, in and of itself, does not constitute a publication.
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Publication of a motion picture or other audiovisual work publishes all of the components of
that work. Once a dramatic work has been published as part of a motion picture or television
show, the dramatic work may not be registered as an unpublished work. See Maljack Productions
Inc. v. UAV Corp., 964 F. Supp. 1416, 1421 (C.D. Cal. 1997) (finding that publication of the 1963
film McLintock! published all underlying works embodied in the film, including screenplays).

804.9

Application Tips for Dramatic Works

This Section provides basic information on how to complete an online or paper application for
a dramatic work, as well as terms to use and terms to avoid when describing the authorship in
such works.
For detailed information on how to complete an application, see Chapter 600.

804.9(A)

Type of Work

When registering a claim in a dramatic work using the online application, the applicant should
select “Work of the Performing Arts” as the “Type of Work.” When registering a claim using a
paper application, the applicant should complete Form PA.

804.9(B)
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Examples:

• The work is a screenplay which states “screenplay by Tom Lamb and Susan
French.” The applicant should name both individuals as the authors of this
work.

• The work is a script which states “story idea by Tina Black, script by Eric
Wright.” The applicant should name Eric as the author of the script, but
should not name Tina in the application unless she contributed copyrightable expression to the script.
For additional guidance in completing this portion of the application, see Chapter 600, Section 613.

804.9(C)

The Author Created Field and the Nature of Authorship Space

When completing an online application, the applicant should identify the copyrightable authorship that the applicant intends to register on the Authors screen. When completing a paper
application, the applicant should provide this information on space 2 of the application under
the heading Nature of Authorship.
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In all cases, the applicant should clearly and accurately describe the author’s contribution to the
work. When completing an online application, the applicant may select the boxes marked “text,”
”music,” “lyrics,” and / or “musical arrangement” in the Author Created field. If the author created
the text that appears in the dramatic work, the applicant may describe that text by writing one
or more of the following terms in the field marked Other.

• Play
• Script
• Screenplay
• Musical play
• Adaptation
• Dramatization
• Treatment
• Synopsis
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These terms also may be used when completing the Nature of Authorship space on Form PA.

• Idea
• Plot

• Format
• Characters
• Stage directions
For additional guidance in completing this portion of the application, see Chapter 600, Section 618.

804.9(D)

The Material Excluded / New Material Included Fields and the Preexisting
Material / Material Added to This Work Spaces

If the work is a derivative dramatic work or a compilation of dramatic works, and the underlying
works are used with permission, the applicant should identify and exclude any preexisting work
or material from the claim and should provide a brief description of the new material that the
author contributed to the work.
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When completing an online application, the applicant should provide this information in the
Material Excluded and New Material Included fields. When completing a paper application, the
application should provide this information in the Preexisting Material and Material Added to
This Work space. For information on how to complete these portions of the application, see
Chapter 600, Section 621.8.
Example:

• The work is a screenplay by Steve Morse based on the well-known novel The
Lemon Tartlette by Rochelle Oiseaux. In the Material Excluded field the applicant states “The Lemon Tartlette by Rochelle Oiseaux, used by permission,”
and in the Author Created and New Material Included fields the applicant
states “screenplay by Steve Morse.” The claim will be registered.
804.9(D)(1)

Dramatizations, Adaptations, and Revisions

When preparing an application to register a dramatization, an adaptation, or a revision the applicant should exclude the preexisting work from the claim by naming the author and title of
the preexisting work in the Material Excluded field of the online application or in space 6(a) of
Form PA. The new material may be described as a “dramatization,” “adaptation,” or “revision” in
the New Material Included field of the online application or in space 6(b) of Form PA.
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As noted in Section 804.7, the registration specialist will communicate with the applicant if it
appears that the author of the adaptation or dramatization unlawfully used a copyrighted work.

804.9(D)(2)

PA. The new work should be described as a “translation” in the New Material Included field of
the online application or in space 6(b) of Form PA.

804.9(D)(3)

Stage Directions

Where a director submits an application to register a claim to copyright in the text of his or her
stage directions, the registration specialist will communicate with the applicant to determine
whether the copyright owner of the play gave the director permission to create a derivative work.
If the copyright owner of the play did not grant permission, the specialist will refuse registration.
If the applicant confirms in writing that the copyright owner of the play granted permission
to use the play as a basis for the derivative work, the specialist will register the claim in the text
of the stage directions as a derivative work of the play, provided that the text is copyrightable.
To avoid correspondence, the applicant should notify the Office if the author of the stage directions obtained permission to use the dramatic work as a basis for the derivative work. When
completing an online application, this information may be provided in the Note to Copyright
Office field; when completing a paper application, this information may be provided in a cover
letter.
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In addition, the applicant should specifically exclude the dramatic work from the claim by providing the title and author of that work in the Material Excluded field of the online application
or in space 6(a) of the paper application. The derivative authorship should be described as “text
of stage directions” in the New Material Included field or in space 6(b).
Examples:

• The applicant names Joe Lego as the author of “text of stage directions” and
states that the author used the preexisting play Carpe Diem by David Abraham “with permission.” The registration specialist will register the claim if the
text is sufficiently creative.

• The applicant names Mary Claire as the author of “text of stage directions.” In
the Material Excluded field the applicant states “script by David Snow” and
the script deposited names David Snow as author of that work. The registration specialist will communicate with the applicant to clarify whether the use
of the preexisting dramatic work was lawful.
804.10

Deposit Requirements for Dramatic Works

To register a dramatic work with the U.S. Copyright Office, the applicant should deposit a copy
or phonorecord of the work that is sufficient to identify the applicant’s claim to copyright in
the dramatic work and to allow the Office to examine the work for copyrightable authorship.

805
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of unpublished choreographic works and choreographic works first published on or after
January 1, 1978 (i.e., the date that choreography became a category of authorship subject to
federal copyright protection). For a discussion of choreographic works first published before
January 1, 1978, see Chapter 2100, Section 2122.3.

805.1

What Is a Choreographic Work?

The Copyright Act recognizes choreography as a distinct category of copyrightable authorship.
17 U.S.C. § 102(a)(4). The statute does not define the term “choreographic works.” However, the
legislative history states that this term has a “fairly settled meaning[].” H.R. REP. NO. 94-1476, at
53 (1976), reprinted in 1976 U.S.C.C.A.N. at 5666-67; S. REP. NO. 94-473, at 52 (1975).
The word “choreography” is derived from the Greek words “choreia,” meaning “dance,” and
“graphikos,” meaning “to write.” A dance is the “static and kinetic succession[] of bodily movement in certain rhythmic and spatial relationships.” Horgan v. Macmillan, Inc., 789 F.2d 157, 161
(2d Cir. 1986) (quoting Compendium (Second) § 450.01). The Office defines choreography as the
composition and arrangement of “a related series of dance movements and patterns organized
into a coherent whole.” Id. (quoting Compendium (Second) § 450.03(a)).
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By definition, choreography is a subset of dance. As such, a work of authorship cannot be registered as a choreographic work unless it is comprised of dance steps, dance movements, and/or
dance patterns. However, the term choreography is not synonymous with dance. The legislative
history for the 1976 Copyright Act clearly states that “‘choreographic works’ do not include
social dance steps and simple routines.” H.R. REP. NO. 94-1476, at 54 (1976), reprinted in 1976
U.S.C.C.A.N. at 5667; S. REP. NO. 94-473, at 52 (1975). For a detailed discussion of the distinction
between choreography on the one hand, and social dances and simple routines on the other, see
Sections 805.4 and 805.5 below.

805.2

Elements of Choreographic Works

Choreographic works typically contain one or more of the elements described below, although
the presence or absence of a given element is not determinative of whether a particular dance
constitutes choreography.

805.2(A)

Rhythmic Movement in a Defined Space

Choreography is executed through the physical movement of a dancer’s body. Specifically, a
choreographic work directs the rhythmic movements of one or more dancers’ bodies in a defined
sequence and a defined spatial environment, such as a stage.

805.2(B)
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discussed in Section 805.5(B)(3), non-expressive physical movements, such as ordinary motor
activities, functional physical activities, competitive maneuvers, and the like are not registerable
as choreographic works. Likewise, de minimis dance steps and movements are not protectable, because they do not contain a sufficient amount of choreographic authorship. See Section
805.5(A).

805.2(C)

Musical or Textual Accompaniment

Choreography is usually accompanied by a specific musical composition, although in some
cases it may be accompanied by the recitation of a literary work, such as a poem, or it may be
performed in silence. See Horgan, 789 F.2d at 161 (quoting Compendium (Second) § 450.01).
The accompaniment for a choreographic work typically provides an established rhythm or
theme for the work. In some cases, choreographic works may be intended to express—through
bodily movement—the themes or emotions conveyed by a specific musical composition or literary work. See U.S. Copyright Office, Copyright Office Study No. 28, Copyright in Choreographic
Works, at 93 n.2 (1961) (“Copyright Office Study No. 28”) (“Choreography is commonly devised
to be performed with music; the dance may be intended to express a theme suggested by the
music, or the music may be intended to heighten the dramatic effect of the dance.”).
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805.2(D)

Dramatic Content

A choreographic work may present a story or theme or it may be an abstract composition. See
U.S. Copyright Office, Report of the Register of Copyrights on the General Revision of the U.S.
Copyright Law 17 (Comm. Print 1961) (“We see no reason why an ‘abstract’ dance, as an original
creation of a choreographer’s authorship, should not be protected as fully as a traditional ballet
presenting a story or theme.”).
Choreographic works often tell a story, develop characters or themes, and convey dramatic
concepts or ideas through a sequence of bodily movements presented in an integrated, compositional whole. “Choreographic works of this character are typified by ballets.” Copyright Office
Study No. 28, at 101.
A choreographic work may convey dramatic action through specific dance movements and
physical actions, even though it does not tell a story or follow a narrative structure. “[M]any
‘modern’ dances, as distinguished from traditional ballets, are no doubt creative works of authorship; and although no ‘story’ may be readily evident in a dance of the ‘modern’ variety, the dance
movements are expected to convey some thematic or emotional concept to an audience.” Id.
By contrast, choreographic works published prior to January 1, 1978 cannot be registered unless
the work tells a story, develops a character, or expresses a theme or emotion by means of specific
dance movements and physical actions. Choreography was not mentioned in the 1909 Act, and
as a result, dances movements could be registered only if the work qualified as a “dramatic work.”
See id. at 94. For a discussion of these requirements, see Chapter 2100, Section 2122.3.

805.2(E)
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of the dancers themselves. As discussed in Section 805.5(B), this is one of the distinctions between choreography (which is eligible for copyright protection) and social dances (which
do not constitute copyrightable subject matter).

805.2(F)

Execution by Skilled Performers

Choreographic works are typically performed by skilled dancers. See Copyright Office Study No.
28, at 100. As discussed in Section 805.5(B), this is one of the distinctions between choreography
(which is eligible for copyright protection) and social dances (which do not constitute copyrightable subject matter). As a general rule, social dances are not created for professional dancers;
they are intended to be performed by the general public. While ballroom dances, line dances,
and similar movements generally can be performed by members of the public, choreographic
works typically cannot.

805.3
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805.3(A)

The Work Must Be Fixed in a Tangible Medium of Expression

The U.S. Copyright Office may register a claim to copyright in a choreographic work, provided
that the specific movements constituting the work have been fixed in a tangible medium of expression. 17 U.S.C. § 102(a). As a general rule, the work should be fixed in a visually perceptible
form, because choreography involves the physical movements of a dancer’s body which are
visually perceived.

805.3(B)

Capacity for Uniform Performance

A choreographic work should be fixed in a form that reveals “the movements of the dance in
sufficient detail to permit the work to be performed therefrom.” Copyright Office Study No. 28,
at 103. In other words, the specific movements and physical actions that constitute the choreographic work should be fixed in a form that allows the work to be performed in a consistent and
uniform manner.

805.3(C)

Improvisation

The U.S. Copyright Office may register a choreographic work if the work has been fixed in a
visually perceptible form that allows the dance movements to be perceived and performed by
dancers, even if the choreographer left some room for improvisation or if some improvisation is
intended in the performance of the work. It is not possible to copyright an improvised dance if
the improvisation has not been fixed in a tangible medium of expression. See 17 U.S.C. § 102(a).
For example, the Office may refuse to register a work that simply directs the performer to improvise a dance based on a particular theme or otherwise does not illustrate, depict, or describe
the dancers’ specific movements. See Copyright Office Study No. 28, at 102-03 (“It is doubtful, at
best, whether the Federal statute could extend copyright protection to a work presented only in
a performance and not recorded in some tangible form of ‘writing.’”).
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805.3(D)

805.3(D)(1)

Forms of Fixation for Choreographic Works

Dance Notation

Dance notation may be used to represent the precise movement of the dancers in a choreographic work. Examples of dance notation systems include Labanotation (which employs abstract symbols), Benesh Dance Notation (which employs stick figures), among other systems.
See generally Ann Hutchinson Guest, Choreo-Graphics: A Comparison of Dance Notation Systems
from the Fifteenth Century to the Present (1989).
While dance notation may be used to fix a choreographic work, the notational system itself is a
system that is not eligible for copyright protection under Section 102(b) of the Copyright Act.

805.3(D)(2)

Audiovisual Recordings

A choreographic work may be embodied in a motion picture or other audiovisual recording,
such as a music video.
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805.3(D)(3)

Textual Descriptions, Photographs, Drawings, Illustrations, or the Like

A choreographic work may be fixed with a textual description, photographs, drawings, or any
combination of the foregoing, provided that the description is specific enough to identify the
precise movements of the dancers and provided that the description is sufficiently detailed to
serve as directions for its performance. See Horgan, 789 F.2d at 163 (noting that photographs
“may communicate a great deal” about a choreographic work, such as “a gesture, the composition
of dancers’ bodies” as well as “the moments before and after the split second recorded.”).

805.4

Copyrightable Authorship in Choreographic Works

The U.S. Copyright Office may register a claim to copyright in a choreographic work, provided
that (i) the work is a dance; (ii) the dance constitutes copyrightable subject matter under Section 102(a)(4) of the Copyright Act; (iii) the dance contains a sufficient amount of choreographic
authorship; and (iv) the dance was created by a human author for human performers. These
requirements are discussed in Sections 805.4(A) through 805.4(C).

805.4(A)

Copyrightable Subject Matter

As the Second Circuit observed in Horgan, “[d]ance is static and kinetic successions of bodily
movement in certain rhythmic and spatial relationships,” while choreography is the composition
and arrangement of “a related series of dance movements and patterns organized into a coherent
whole.” 789 F.2d at 161 (quoting Compendium (Second) §§ 450.01, 450.03(a)).
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reflected in the deposit copy(ies). The primary criteria that the specialist will consider are set
forth in Section 805.2. These elements are found in most choreographic works, although the
presence or absence of a particular element may not be determinative.
When Congress extended copyright protection to choreographic works, it did not intend to
protect all forms of dance or movement. Instead, it used the term “choreographic work” in contrast to non-compositional dances, such as social dances or simple dance routines. Examples of
dances and bodily movements that do not constitute copyrightable subject matter are discussed
in Section 805.5(B) below.

805.4(B)

Choreographic Authorship

“As a fundamental premise, copyright presupposes an original intellectual creation of authorship.”
Copyright Office Study No. 28, at 100. In the case of a choreographic work, original authorship
requires the composition and arrangement of “a related series of dance movements and patterns”
organized into an integrated, coherent, and expressive whole. Horgan, 789 F.2d at 161 (quoting
Compendium (Second) § 450.03(a)); see also Registration of Claims to Copyright, 77 Fed. Reg.
37,605, 37,607 (June 22, 2012).
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The U.S. Copyright Office may register a choreographic work, provided that the dance contains
a sufficient amount of choreographic authorship that was created by the choreographer. The
registration specialist will use objective criteria to determine whether a choreographic work
satisfies these requirements by reviewing the information provided in the application and by
examining the deposit copy(ies), including the individual elements of the work as well as the
dance as a whole. The specific criteria that the specialist will consider are set forth in Section
805.2 above. The specialist will not consider subjective criteria that have no bearing on whether
the originality requirement has been met, such as the author’s intent, the aesthetic value, artistic
merit, or intrinsic quality of the dance, or the symbolic meaning or commercial impression of
the dance.
Examples of dances and bodily movements that do not satisfy the originality requirement are
discussed in Section 805.5(A) below.

805.4(C)

Human Performance Required

The Copyright Act protects “original works of authorship.” 17 U.S.C. § 102(a). To qualify as a work
of authorship a choreographic work must be created by a human being and it must be intended
for execution by humans. Dances performed or intended to be performed by animals, machines,
or other animate or inanimate objects are not copyrightable and cannot be registered with the
U.S. Copyright Office.

805.4(D)
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and short phrases provide the basic material for writers. Choreographic works that incorporate
social dance steps, simple routines, or even athletic exercises may be protected by copyright,
provided that the work as a whole contains a sufficient amount of choreographic authorship.
See Horgan, 789 F.2d at 161 (quoting Compendium (Second) § 450.06).
Example:

• José Eduardo da Silva created the choreography for a complex dance production titled, Tango de Janeiro. One of the dances in the production incorporates an extensive number of steps and routines from a social dance. While
the overall production could be registered as a choreographic work, the U.S.
Copyright Office would reject a claim limited to the adapted social dance.
805.5

Uncopyrightable Dances and Dance Steps

The U.S. Copyright Office is charged with administering the provisions of the Copyright Act and
with issuing regulations for the administration of the copyright system that are consistent with
the statute. 17 U.S.C. §§ 701, 702. The Office has no authority to register claims to copyright in
material that falls outside the scope of federal statutory protection. Some of the more common
types of uncopyrightable dances are discussed in Sections 805.5(A) and 805.5(B). These examples
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are overlapping in the sense that a dance step or routine falling within one category may also fall
within other categories described in that Section.

805.5(A)

De minimis Movements and Dance Steps

As discussed in Section 805.1, choreography is the composition and arrangement of “a related
series of dance movements and patterns organized into a coherent whole.” Horgan, 789 F.2d at
161 (quoting Compendium (Second) § 450.03(a)). Individual movements or dance steps by themselves are not copyrightable, such as the basic waltz step, the hustle step, the grapevine, or the
second position in classical ballet. Id. (quoting Compendium (Second) § 450.06). Likewise, the
U.S. Copyright Office cannot register short dance routines consisting of only a few movements
or steps with minor linear or spatial variations, even if the routine is novel or distinctive. Cf. 37
C.F.R. § 202.1(a). The individual elements of a dance are not copyrightable for the same reason
that individual words, numbers, notes, colors, or shapes are not protected by the copyright
law. Individual dance steps and short dance routines are the building blocks of choreographic
expression, and allowing copyright protection for these elements would impede rather than
foster creative expression. See Horgan, 789 F.2d at 161 (quoting Compendium (Second) § 450.06).
Examples:

• Aruna Desai choreographed a music video for a song titled “Made in the USA.”
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The dance is a complex and intricate work performed by a troupe of professional dancers. During the chorus, the dancers form the letters “U, S, A” with
their arms. Although the dance as a whole could be registered as a choreographic work, the Office would reject a claim limited to the “U, S, A” gesture.

805.5(B)

Social Dances, Simple Routines, and Other Uncopyrightable Movements

Congress expressly recognized choreography as one of the categories of copyrightable subject
matter under Section 102(a)(4) of the Copyright Act. The legislative history indicates that “the
technical term ‘choreographic works,’ as used in the context of copyright, may refer both to the
dance itself as the conception of its author to be performed for an audience, and to the graphic
representation of the dance in the form of symbols or other writing from which it may be comprehended and performed.” Copyright Office Study No. 28, at 93. Although Congress did not
define this “technical term” in the statute, it does not have the same meaning as “choreography,”
which is often used as a noun or verb for any type of dance or artistic display, as in “The square
dance caller provides the choreography that the dancers follow” or “The company staged a wellchoreographed production of Richard III.”
When Congress extended federal copyright protection to choreography, it intended to protect
expressive works of authorship, such as ballet or modern dance. However, Congress did not
intend to protect all forms of dance or movement. The legislative history specifically states that
“choreographic works do not include social dance steps and simple routines.” H.R. REP. NO. 941476, at 54 (1976), reprinted in 1976 U.S.C.C.A.N. at 5667; S. REP. NO. 94-473, at 52 (1975).
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Thus. the U.S. Copyright Office cannot register a claim to copyright in social dances or simple
routines, because they do not constitute copyrightable subject matter. Likewise, the Office cannot register a claim to copyright in ordinary motor activities, functional physical movements,
competitive maneuvers, feats of physical skill or dexterity, or the like, because such movements
lack the necessary creative expression to constitute a work of original authorship. Congress gave
federal courts the flexibility to interpret the scope of the existing subject matter categories, but
only Congress has the authority to create entirely new categories of authorship. “If the federal
courts do not have the authority to establish new categories of subject matter, it necessarily follows that the Office also has no such authority in the absence of any clear delegation of authority
to the Register of Copyrights.” Registration of Claims to Copyright, 77 Fed. Reg. at 37,607.
The fact that a dance or movement may contain more than a trivial amount of original authorship is irrelevant to this determination. Social dances, simple routines, and other uncopyrightable movements are not “choreographic works” under Section 102(a)(4) of the Copyright Act.
As such, they cannot be registered, even if they contain a substantial amount of original, creative
expression. For the same reason, the Office cannot register derivative social dances, derivative
simple routines, or the like. A dance that is merely an adaptation of a social dance or simple routine is also considered a social dance or simple routine that does not qualify as a choreographic
work under Section 102(a)(4) of the Act.
The dividing line between copyrightable choreography and uncopyrightable dance is a continuum, rather than a bright line. At one extreme are ballets, modern dances, and other complex
works that represent a related series of dance movements and patterns organized into a coherent
compositional whole. At the other extreme are social dances, simple routines, and other uncopyrightable movements described in Sections 805.5(B)(1) through 805.5(B)(3) below. Many works
fall somewhere in between.
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Instead, the specialist will consider the intrinsic nature of the work, including its
individual elements as well as the work as a whole, to determine whether it is the type of dance
that constitutes copyrightable subject matter under Section 102(a)(4) of the Copyright Act.

805.5(B)(1)

Simple Routines

Congress made it clear that there is a distinction between “choreographic works” on the one
hand and simple routines on the other. See H.R. REP. NO. 94-1476, at 54 (1976), reprinted in 1976
U.S.C.C.A.N. at 5667 (“‘choreographic works’ do not include social dance steps and simple routines”); S. REP. NO. 94-473, at 52 (1975). Choreographic works are eligible for copyright protection,
but simple routines are not.
The dividing line between copyrightable choreography and a simple routine is a continuum,
rather than a bright line. The U.S. Copyright Office may register complex dances consisting of a
related series of dance steps, movements, and patterns organized into a coherent compositional
whole. By contrast, the Office cannot register simple routines. For example, it is not possible
to copyright a series of dance movements that constitute a relatively small part of a theatrical
performance, such as a discrete routine within a variety show, dance contest, or other exhibition.
See Copyright Office Study No. 28, at 100.
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805.5(B)(2)

Social Dances

Congress made it clear that there is a distinction between “choreographic works” on the one
hand and social dances on the other. See H.R. REP. NO. 94-1476, at 54 (1976), reprinted in 1976
U.S.C.C.A.N. at 5667 (“‘choreographic works’ do not include social dance steps and simple routines”); S. REP. NO. 94-473, at 52 (1975). Choreographic works are eligible for copyright protection,
but social dances are not. Examples of social dance include the following:

• Ballroom dances.
• Folk dances.
• Line dances.
• Square dances.
• Swing dances.
• Break dances.
Choreographic works are compositions that are intended to be performed by skilled dancers,
typically for the enjoyment of an audience. By contrast, social dances are intended to be performed by members of the general public for their own personal enjoyment. In other words,
“social dances are intended to be executed by the public, not to be performed for the public as
audience.” Copyright Office Study No. 28, at 100. Performing a social dance is often a participatory, social experience, while the performance of a choreographic work is an expressive act that
is typically intended to be performed for the enjoyment of others. Whereas social dances are
generally capable of being performed by members of the public, choreographic works typically
cannot. See id. at 93, 100.
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right Act, every individual who performed that dance in public would infringe the rights of the
copyright owner. Unlike singing a song in the shower or whistling a tune in a car (which would
be considered a private performance), social dances are usually performed in public by members
of the general public. In other words, these types of dances are typically performed at places that
are open to the public or at social functions where a substantial number of people outside the
normal circle of a family and its social acquaintances are gathered. 17 U.S.C. § 101 (definition of
“perform or display a work ‘publicly’”).
Given the express language in the House and Senate Reports concerning the meaning of the term
“choreographic works” and given the absence of any limitation on the public performance right
with respect to dance, the Office has concluded that social dances do not constitute copyrightable subject matter under Section 102(a)(4) of the Copyright Act.
Example:

• Seymour Winkler created a line dance for a song titled “The Slip,” which was
featured in a famous music video. The dance consists of a few steps, a turn, a
hop, and a snap, which is then repeated in different directions. “The Slip” is
often performed at weddings and other social occasions, and members of the
general public often perform Seymour’s line dance when the song is played.
The U.S. Copyright Office would refuse to register this line dance, because it
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is a social dance that is commonly performed by members of the public as
a participatory social activity (rather than a theatrical performance for the
enjoyment of an audience).
805.5(B)(3)

Ordinary Motor Activities, Non-Expressive Physical Activities, Competitive
Maneuvers, Feats of Physical Skill or Dexterity, and Other Uncopyrightable
Movements in Choreographic Works

Choreography and pantomime are the only types of works comprised exclusively of bodily
movements that are eligible for copyright protection under Section 102(a)(4) of the Copyright
Act. Because choreography is a subset of dance, a work of authorship cannot be registered as
a choreographic work unless it is comprised of dance steps, dance movements, and/or dance
patterns.
Non-expressive physical movements, such as “ordinary motor activities” or “functional physical
movements” — in and of themselves — do not represent the type of authorship that Congress
intended to protect as choreography. Registration of Claims to Copyright, 77 Fed. Reg. at 37,607.
The U.S. Copyright Office cannot register a claim to copyright in such non-expressive activities.
See Bikram’s Yoga College of India, L.P. v. Evolation Yoga, LLC, 2015 U.S. App. LEXIS 17615 (9th
Cir. Oct. 8, 2015) (declining to extend copyright protection in a book describing yoga poses to
the yoga poses themselves). Examples of non-expressive physical movements that cannot be
registered with the Office include exercise routines, aerobic dances, yoga positions, and the like.
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Examples:

• Football plays.
• Slam dunking maneuvers.
• Skateboarding or snowboarding.
These types of activities are typically performed by skilled players for the enjoyment of an audience and in some cases they may be accompanied by music or narrative text provided by a playby-play announcer. However, competitive activities are comprised of athletic maneuvers rather
than dance steps, and such maneuvers are non-expressive. Competitive activities lack the capacity for uniform performance because each contest usually involves a different set of maneuvers,
and any dramatic content involves the “drama” of the competition rather than a story that is
told or a theme that is evoked by the players’ movements. See NBA, 105 F.3d at 846 (“[B]asketball
games do not fall within the subject matter of federal copyright protection because they do not
constitute ‘original works of authorship’ under 17 U.S.C. § 102(a)” although “recorded broadcasts
of NBA games – as opposed to the games themselves – are . . . entitled to copyright protection.”)
For similar reasons, the Office cannot register feats of physical skill or dexterity or other choreographed productions that do not involve the movement of a dancer’s body.
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See NBA, 105 F.3d at 846-47; COPYRIGHT OFFICE STUDY NO. 28, at 95 n.13 (1961); Registration of
Claims to Copyright, 77 Fed. Reg. at 37,607.

805.6

Derivative Choreographic Works

A derivative choreographic work is a work that is based on or derived from one or more preexisting works, regardless of whether the preexisting work is a choreographic work, a pantomime,
or any other type of work listed in Section 102(a) of the Copyright Act. Typically, derivative
choreography is a new version of a preexisting choreographic work or an entirely new work that
combines preexisting choreography with a substantial amount of new material. 17 U.S.C. § 101
(definition of “derivative work”).
Examples:

• Adding a new section to Petipa’s Don Quixote.
• A modern dance version of the ballet The Nutcracker.
• The new authorship that the choreographer contributed to the derivative
work may be registered, provided that it contains a sufficient amount of original choreographic authorship. Specifically, the new material that the choreographer contributed to the work must be independently created and it must
contain a sufficient amount of creativity. Simply making minor changes or
trivial additions to a preexisting choreographic work does not satisfy this
requirement. Moreover, simply adding movements to a social dance will not
alter the nature of the work as an uncopyrightable social dance.

805.7
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NCopyright Act defines a compilation as “a work formed by the collection and assembling of
The
preexisting materials or of data that are selected, coordinated or arranged in such a way that the
resulting work as a whole constitutes an original work of authorship.” 17 U.S.C. § 101.
Typically, the author of a compilation selects the preexisting material that is included in the compilation, the author classifies, categorizes, or groups these elements into particular sequences, and
the author decides how these elements should be arranged within the compilation as a whole.
A compilation may be registered if the author’s selection, coordination, and/or arrangement of
preexisting material was independently created and if the selection, coordination, and/or arrangement contains a sufficient amount of creativity.
In addition, the compilation must fall within one or more of the categories of works listed in
Section 102(a) of the Copyright Act. See H.R. REP. NO. 94-1476 at 57 (1976), reprinted in 1976
U.S.C.C.A.N. at 5670; S. REP. NO. 94-473 at 54-55 (1975). In other words, the compilation as a
whole must constitute a choreographic work, a pantomime, a dramatic work, or one of the other
categories of works listed in Section 102(a) of the Copyright Act. If the selection, coordination,
and/or arrangement of dance steps or other physical movements as a whole do not fall within
one or more of the congressionally established categories of authorship, the registration specialist may communicate with the applicant or may refuse registration. See Registration of Claims
to Copyright, 77 Fed. Reg. at 37,606.
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Unlike other categories of authorship, such as literary works, musical works, pictorial, graphic,
or sculptural works, audiovisual works, and sound recordings, the mere selection, coordination, and arrangement of bodily movements does not necessarily result in the creation of
a choreographic work, even if the work contains more than a de minimis number of dance
movements. As discussed in Section 805.4(D), an expressive dance composition may qualify as a
choreographic work if it “represents a related series of dance movements and patterns organized
into a coherent whole.” Horgan, 789 F.2d at 161 (quoting Compendium (Second) § 450.03(a)). As
a general rule, classical ballet and modern abstract dance are considered choreographic works,
because they objectively constitute an expressive compositional whole. By contrast, many combinations of dance steps or other physical movements do not satisfy this requirement.
To be copyrightable, a compilation of movements or steps must fall within one or more of the
categories of copyrightable subject matter under Section 102(a). See Registration of Claims to
Copyright, 77 Fed. Reg. at 37,606. While a compilation of dance steps may satisfy the criteria for
a “choreographic work,” a compilation of social dances, simple routines, or other uncopyrightable movements may not satisfy these criteria when considered individually or in the aggregate.
If the author’s selection, coordination, and/or arrangement of steps or movements does not
result in an expressive compositional whole, the compilation does not constitute copyrightable
subject matter under Section 102(a)(4) of the Copyright Act, and as such, cannot be registered
as a choreographic work.

805.8
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reographic work (or as a contribution to a dramatic work or audiovisual work), provided that
the dance contains a sufficient amount of copyrightable authorship and provided that the dance
is claimed as a distinct form of authorship in the application.
If an applicant submits an application to register a choreographic work embodied in a dramatic
work or an audiovisual work, the registration only extends to the copyrightable choreography
disclosed in that work.
NOTE: The applicant should not assert a claim in choreography if the choreographic work was

previously registered as a component part of a motion picture or a dramatic work as a whole.

805.8(B)

Choreographic Work Combined with a Musical Work

If the claimant owns the copyright in a choreographic work and the musical accompaniment
for that work, the music should be separately claimed in the application. If the claimant does not
own the copyright in the musical accompaniment, that element of the work should be excluded
from the claim using the procedure described in Chapter 600, Section 621.8.
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805.8(C)

Capacity for Uniform Performance

As discussed in Section 805.3(D)(3), a choreographic work may be embodied with a textual
description, photographs, drawings, or any combination of the foregoing, provided that the
deposit copy(ies) identify the precise movements of the dancers and is sufficiently detailed to
serve as directions for the performance of the dance.
If the deposit copy(ies) is not sufficiently specific or if it is so general and lacking in detail that
the dance could not be performed therefrom, the registration specialist may communicate with
the applicant or may refuse to register the dance as a choreographic work. In some cases, it may
be possible to register a textual description as a literary work if the application asserts a claim
in “text” and it may be possible to register a photograph or drawing as a work of the visual arts
if the applicant asserts a claim in “artwork.” In both cases, the registration would extend to the
description, depiction, or illustration of the movements, but the movements themselves would
not be registered as a choreographic work. See Registration of Claims to Copyright, 77 Fed.
Reg. at 37,607.
Example:

• The U.S. Copyright Office receives an application to register an abstract modern dance, along with a textual description for foot movements. No notations or instructions are provided for torso, head, or arm movements. The
registration specialist may refuse registration on the grounds that the work is
not sufficiently fixed to allow a dancer to perform the work. In the alternative, the specialist may communicate with the applicant and explain that the
deposit copy does not support a claim to copyright in a choreographic work.
The specialist may invite the applicant to submit dance notation, a motion
picture, or an additional textual description of the work. If the applicant fails
to provide additional deposit material, the specialist may refuse to register the
dance as a choreographic work.
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805.8(D)

Descriptions, Depictions, and Illustrations of Social Dances, Simple Routines, or
Other Uncopyrightable Movements

Although the copyright law does not protect social dances, simple routines, ordinary physical
movements, or the like, the U.S. Copyright Office may register photographs, drawings, sculptures,
or other works of visual art that illustrate a series of uncopyrightable movements. For example,
a written description of a social dance may be registered as a literary work and a video recording of a simple routine may be registerable as a motion picture. See Registration of Claims to
Copyright, 77 Fed. Reg. at 37,607.
The scope of protection for such works does not extend to the movements themselves, either
individually or in combination with each other. Instead, the claim is limited to the expressive
description, depiction, or illustration of the movements, to the extent that they constitute a pictorial, graphic, or sculptural work, a literary work, or an audiovisual work. For instance, making
an unauthorized reproduction of a video recording that depicts an athletic competition may
infringe the audiovisual expression in that recording. Likewise, making an unauthorized reproduction of a textbook that describes the steps for performing a social dance or simple routine
may infringe the textual expression in that book. However, publicly performing a social dance, a
simple routine, or an athletic competition that is depicted in a video recording or a book would
not be an infringement. See COPYRIGHT OFFICE STUDY NO. 28, at 100 n.45 (“A narrative or graphic
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description of a social dance, as in a book designed to teach the dance, might be copyrighted;
but the copyright, while affording protection against the reproduction of the description in its
narrative or graphic form, would not extend to the execution of the dance.”).

805.9

Application Tips for Choreographic Works

When registering a claim in a choreographic work using the online application, the applicant
should select “Work of the Performing Arts” as the “Type of Work.” When registering a claim
using a paper application, the applicant should complete Form PA.
The applicant should provide the name of the choreographer who created the choreographic
authorship that appears in the work and the applicant should provide the name of the claimant
who owns the copyright in that material.
The Performing Arts Division may accept a claim in “choreography” or “dance,” provided that
the work is a choreographic work under Section 102(a)(4) of the Copyright Act and provided
that it contains a sufficient amount of choreographic expression. When completing an online
application, this information should be provided in the box marked “Other” that appears in the
Author Created field, and if applicable, also in the New Material Included field. When completing a paper application on Form PA, this information should be provided in space 2, and if
applicable, also in space 6(b). For guidance on completing these portions of the application, see
Chapter 600, Sections 618.4 and 621.8.

805.10
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For a discussion of the deposit requirements for choreographic works, see Chapter 1500,
Section 1509.2(D).

806

Pantomimes

This Section discusses the U.S. Copyright Office’s practices and procedures for the examination
of unpublished pantomimes and pantomimes first published on or after January 1, 1978 (i.e., the
date that pantomimes became a category of authorship subject to federal copyright protection).

806.1

What Is a Pantomime?

The Copyright Act recognizes pantomime as a distinct category of copyrightable authorship.
17 U.S.C. § 102(a)(4). The statute does not define “pantomime.” However, the legislative history
states that this term has a “fairly settled meaning[].” H.R. REP. NO. 94-1476, at 53 (1976), reprinted
in 1976 U.S.C.C.A.N. at 5666-67; S. REP. NO. 94-473, at 52 (1975).
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Pantomime is the art of imitating, presenting, or acting out situations, characters, or events
through the use of physical gestures and bodily movements. Long before Congress extended
federal copyright protection to pantomimes, the Supreme Court recognized that a silent performance is worthy of copyright protection if it qualifies as a dramatic work. As Justice Holmes
observed: “[D]rama may be achieved by action as well as by speech. Action can tell a story, display all the most vivid relations between men, and depict every kind of human emotion, without
the aid of a word. It would be impossible to deny the title of drama to pantomime as played by
masters of the art.” Kalem Co. v. Harper Bros., 222 U.S. 55, 61 (1911).
Pantomimes and choreographic works are separate and distinct forms of authorship. The physical movements in a pantomime tend to be more restricted than the movements in a choreographic work, while pantomime uses more facial expressions and gestures of the hands and arms
than choreography. Unlike a choreographic work, a pantomime usually imitates or caricatures a
person, situation, or event. While choreography is typically performed with a musical accompaniment, pantomime is commonly performed without music or measured rhythm.

806.2

Elements of Pantomimes

Pantomimes typically contain one or more of the elements described below, although the presence or absence of a given element is not determinative of whether a particular work constitutes
a pantomime.

806.2(A)

806.2(B)
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A pantomime represents a related series of movements, gestures, and facial expressions organized
into an integrated, coherent, and expressive compositional whole.

806.2(C)

Silent Action

Pantomime is typically performed without dialog. The sounds that accompany the work (if any)
may include sound effects or a musical accompaniment that accentuate the performer’s actions
or compliment the work as a whole. However, a claim in the pantomime itself does not extend
to such music or sounds.

806.2(D)

Dramatic Content

A pantomime may present a story or theme or it may be an abstract composition. Pantomimes
often tell a story, develop characters or themes, and convey dramatic concepts or ideas through
a sequence of gestures and bodily movements. They may be performed either with or without
makeup, masks, costumes, scenery, or props.
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A pantomime first published prior to January 1, 1978 cannot be registered unless the work tells a
story, develops a character, or expresses a theme or emotion by means of specific movements and
physical actions. Cf. U.S. Copyright Office, Copyright Office Study No. 28, at 95 (1961). Pantomime
was not mentioned in the 1909 Act, and as a result, this type of work could only be registered if
it qualified as a “dramatic work.” See Daly v. Palmer, 6 Fed. Cas. 1132, 1136 (C.C.S.D.N.Y. 1868)
(No. 3,552) (holding that written directions for movements and gestures conveying an original
story sequence may be protectable as a dramatic composition).

806.2(E)

Presentation Before an Audience

By definition, a pantomime is a work that is intended to be performed before an audience.

806.3

806.3(A)

Fixation of Pantomimes

The Work Must Be Fixed in a Tangible Medium of Expression

The U.S. Copyright Office may register a claim to copyright in a pantomime, provided that the
specific movements, gestures, and facial expressions constituting the work have been fixed in a
tangible medium of expression. 17 U.S.C. § 102(a). As a general rule, the work should be fixed in a
visually perceptible form, because pantomime involves the physical movements of a performer’s
body which are visually perceived.

806.3(B)
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in sufficient detail to permit the work to be performed. In addition, the specific
1
No. and physical actions that constitute the pantomime should be fixed in a form that
movements
allows the work to be performed in a consistent and uniform manner. Any copy or phonorecord
that satisfies this requirement will suffice, such as a written description of the work or an actual
performance of the work captured in a motion picture. See Kalem, 222 U.S. at 61 (“The essence
of the matter . . . is not the mechanism employed, but that we see the event or story lived.”).

806.3(C)

Improvisation

The U.S. Copyright Office may register a pantomime, even if the author left some room for improvisation or if some improvisation is intended in the performance of the work. However, it is
not possible to copyright an improvised pantomime if the improvisation has not been fixed in a
tangible medium of expression. 17 U.S.C. § 102(a). For example, the Office will refuse to register
a work that simply directs the performer to improvise a pantomime based on a particular theme
or otherwise does not illustrate, depict or describe the performer’s specific movements.
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806.3(D)

Forms of Fixation for Pantomimes

Unlike choreography, pantomimes are not fixed using a specific form of symbolic notation,
although a dance notation system could conceivably be used for notating this type of work. See
Section 805.3(D)(1).

806.4

Copyrightable Authorship in Pantomimes

The U.S. Copyright Office may register a claim to copyright in a pantomime, provided that the
work constitutes copyrightable subject matter under Section 102(a)(4) of the Copyright Act and
provided that it contains a sufficient amount of original authorship.

806.4(A)

Copyrightable Subject Matter

When evaluating a claim to copyright in a pantomime, the registration specialist will use objective criteria to determine whether the work constitutes copyrightable subject matter. In making
this determination, the specialist will focus on the intrinsic nature of the work, rather than the
specific performance that is reflected in the deposit copy(ies). The primary criteria that the specialist will consider are set forth in Section 806.2. These elements are found in most pantomimes,
although the presence or absence of a particular element may not be determinative.

806.4(B)
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Inc.
authorship requires the composition and arrangement of a related series of movements, gestures,
and facial expressions organized into an integrated, coherent, and expressive whole.

The U.S. Copyright Office may register a pantomime, provided that the work contains a sufficient amount of creative authorship that was created by the author of that work. The registration specialist will use objective criteria to determine whether a pantomime satisfies these
requirements by reviewing the information provided in the application and by examining the
deposit copy(ies), including the individual elements of the work as well as the pantomime as a
whole. The specific criteria that the specialist will consider are set forth in Section 806.2 above.
The specialist will not consider subjective criteria that have no bearing on whether the originality requirement has been met, such as the author’s intent, the aesthetic value, artistic merit, or
intrinsic quality of the work, or the symbolic meaning or commercial impression of the work.
Examples of movements, gestures, and facial expressions that do not satisfy this requirement are
discussed in Section 806.5(A).
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806.4(C)

Human Performance Required

The Copyright Act protects “original works of authorship.” 17 U.S.C. § 102(a). To qualify as a work
of authorship, a pantomime must involve “the real pantomime of real men.” Kalem, 222 U.S. at
61-62. Pantomimes performed by animals, robots, machines, or any other animate or inanimate
object are not copyrightable and cannot be registered with the U.S. Copyright Office.

806.4(D)

Pantomimes That Incorporate Uncopyrightable Movements, Gestures,
and Facial Expressions

As discussed in Section 806.5, stock gestures, common techniques, ordinary motor activities, and
other uncopyrightable movements cannot be registered as separate and distinct works of authorship, even if they contain a substantial amount of creative expression. Nevertheless, uncopyrightable movements may be used as the building blocks for a pantomime, in much the same way
that notes and short musical phrases provide the basic material for a composer. Pantomimes that
incorporate stock gestures, ordinary motor activities, or even athletic exercises may be protected
by copyright, provided that the work as a whole contains a sufficient amount of original authorship. See Teller v. Dogge, 110 U.S.P.Q.2d 1302, 1306 (D. Nev. 2013) (“While [defendant] is correct
that magic tricks are not copyrightable,... the mere fact that a dramatic work or pantomime
includes a magic trick, or even that a particular illusion is its central feature does not render it
devoid of copyright protection”).
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806.5

Uncopyrightable Pantomimes

The U.S. Copyright Office is charged with administering the provisions of the Copyright Act
and with issuing regulations for the administration of the copyright system that are consistent
with the statute. The Office has no authority to register claims to copyright in material that falls
outside the scope of federal statutory protection. Some of the more common types of uncopyrightable movements are discussed in Sections 806.5(A) and 806.5(B).

806.5(A)

De Minimis Movements

As discussed in Section 806.1, pantomime is the art of imitating, presenting, or acting out situations, characters, or events through the use of movements, gestures, and facial expressions.
Individual movements, gestures, or expressions by themselves are not copyrightable. Likewise,
the U.S. Copyright Office cannot register a pantomime consisting of a few stock gestures, movements, or facial expressions with minor linear or spatial variations, such as pretending to be stuck
inside an invisible box or using stiff arms and legs to suggest the movement of a mechanical doll.
Cf. 37 C.F.R. § 202.1(a).
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806.5(B)

Ordinary Motor Activities, Non-Expressive Physical Activities, Competitive
Maneuvers, Feats of Physical Skill or Dexterity, and Other Uncopyrightable
Movements in Pantomimes

Choreography and pantomime are the only types of works comprised exclusively of bodily
movements that are eligible for copyright protection under Section 102(a)(4) of the Copyright
Act. Non-expressive physical movements, such “ordinary motor activities” or “functional physical activities” — in and of themselves — do not represent the type of authorship that Congress
intended to protect as choreography or pantomime. Registration of Claims to Copyright, 77
Fed. Reg. at 37,607.
The U.S. Copyright Office cannot register a claim to copyright in such non-expressive activities.
See Bikram’s Yoga College of India, L.P. v. Evolation Yoga, LLC, 2015 U.S. App. LEXIS 17615 (9th
Cir. Oct. 8, 2015) (declining to extend copyright protection in a book describing yoga poses to
the yoga poses themselves). Examples of non-expressive physical movements that cannot be
registered with the Office include exercise routines, aerobic dances, yoga positions, and the like.
The Office cannot register claims to copyright in athletic activities or competitive maneuvers
as such, because they do not constitute copyrightable subject matter under Section 102(a)(4) of
the Copyright Act.
These types of activities are typically performed for the enjoyment of an audience. However,
competitive activities are comprised of athletic maneuvers rather than artistic movements, gestures, or facial expressions, and therefore lack sufficient creative expression. Competitive activities lack the capacity for uniform performance because each contest usually involves a different
set of maneuvers, they lack compositional arrangement because athletic movements are rarely
organized into a coherent compositional whole, and any dramatic content involves the “drama”
of the competition rather than a story that is told or a theme that is evoked by the players’ movements. See NBA v. Motorola, 105 F.3d 841, 846-47 (2d Cir. 1997) (noting that “[s]ports events are
not ‘authored’ in any common sense of the word”).
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For similar reasons, the Office cannot register feats of physical skill or dexterity that do not
involve the physical movement of a performer’s body in an integrated, coherent, and expressive
compositional whole.
See id. (concluding that there is a “general understanding that athletic events were, and are,
uncopyrightable”); but see H.R. REP. NO. 94-1476 at 52 (1976), reprinted in 1976 U.S.C.C.A.N. at
5665 (explaining that Congress intended to protect the telecast of “sports, news coverage, live
performances of music, etc.,” provided the telecast is simultaneously recorded).

806.6

Registration Issues

This Section discusses frequent registration issues that arise in connection with pantomimes.

806.6(A)

Pantomime Combined with a Literary Work or Musical Work

If the claimant owns the copyright in a pantomime and the textual or musical accompaniment
for that work, the music or text should be separately claimed in the application. If the claimant
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does not own the copyright in the accompaniment, that element of the work should be excluded
from the claim using the procedure described in Chapter 600, Section 621.8.

806.6(B)

Capacity for Uniform Performance

As discussed in Section 806.3, a pantomime may be embodied in a visually perceptible form,
provided that the deposit copy(ies) identifies the precise movements, gestures, and facial expressions of the performer and provided that it is sufficiently detailed to serve as directions for the
performance of the work.
If the deposit copy(ies) is not sufficiently specific or if it is so general and lacking in detail that the
pantomime could not be performed therefrom, the registration specialist may communicate
with the applicant or may refuse to register the work as a pantomime. In some cases, it may be
possible to register a textual description as a literary work if the application asserts a claim in
“text” and it may be possible to register a photograph or drawing as a work of the visual arts if
the applicant asserts a claim in “artwork.” In both cases, the registration would extend to the
description, depiction, or illustration of the movements, but the movements themselves would
not be registered as a pantomime. See Registration of Claims to Copyright, 77 Fed. Reg. at 37607.

806.7

Application Tips for Pantomimes
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The Performing Arts Division may accept a claim in “pantomime,” “mime,” or even “dumb show,”
provided that the work is a pantomime under Section 102(a)(4) of the Copyright Act and provided that it contains a sufficient amount of original expression. When completing an online
application, this information should be provided in the box marked “Other” that appears in the
Author Created field, and if applicable, also in the New Material Included field. When completing a paper application on Form PA, this information should be provided in space 2, and if
applicable, also in space 6(b). For guidance on completing these portions of the application, see
Chapter 600, Sections 618.4 and 621.8.

806.8

Deposit Requirements for Pantomimes

To register a pantomime with the U.S. Copyright Office, the applicant should deposit a copy of
the work that is sufficient to identify the applicant’s claim to copyright in the pantomime and
to allow the Office to examine the work for copyrightable authorship.
For a discussion of the deposit requirements for pantomimes, see Chapter 1500, Section 1509.2(D).
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807

807.1

Audiovisual Works

What Is an Audiovisual Work?

The Copyright Act defines audiovisual works as “works that consist of a series of related images
which are intrinsically intended to be shown by the use of machines or devices such as projectors, viewers, or electronic equipment, together with accompanying sounds, if any, regardless
of the nature of the material objects, such as films or tapes, in which the works are embodied.”
17 U.S.C. § 101.

• Types of audiovisual works include:
• Motion pictures.
• Arcade games and videogames.
• Karaoke displays.
• Applications designed for mobile phones and tablets.
• Banner advertisements.
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807.2(A)

Audiovisual Works Distinguished from Other Types of Works

Audiovisual Works Distinguished from Motion Pictures

Motion pictures are a type of audiovisual work. In describing the categories of copyrightable
authorship, Section 102(a)(6) of the Copyright Act draws a distinction between motion pictures
and other audiovisual works. Likewise, the Office generally uses the term “audiovisual works” to
refer to audiovisual works other than motion pictures, and assigns motion pictures to a separate
team of registration specialists. For information on motion pictures, see Section 808.

807.2(B)

Sounds Accompanying Audiovisual Works Distinguished
from Sound Recordings

There is a legal distinction between the “soundtrack” of an audiovisual work and a “sound recording.” The statutory definition of a sound recording specifically states that this category does
not include “sounds accompanying a motion picture or other audiovisual work.” 17 U.S.C. § 101.
Thus, when registering a claim in the soundtrack for an audiovisual work, the applicant should
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state “sounds,” “soundtrack,” or “sounds accompanying an audiovisual work” in the application,
rather than “sound recording.”
For further information concerning sound recordings, see Section 803.

807.2(C)

Audiovisual Works Distinguished from Visual Art Works

Audiovisual works often include visual art works, namely pictorial and graphic images. Audiovisual works are distinguished from visual art works in that the images in an audiovisual work
(i) must be in a series, (ii) must be related, and (iii) must be intended to be shown by the use of
a machine or device. Visual art works have no such requirements. See 17 U.S.C. § 101 (definition
of “audiovisual works”).
For information regarding the copyrightability and registrability of pictorial and graphic works,
see Chapter 900.

807.2(D)

Audiovisual Works Distinguished from Literary Works

Audiovisual works may include text and a screen display comprised solely of text may constitute
an “image” within an audiovisual work. The statutory definition of a literary work specifically
states that this category does not include audiovisual works. See 17 U.S.C. § 101 (defining “literary works” as “works, other than audiovisual works”). Thus, continuous text, such as the text of
a book, magazine, journal, or other literary work appearing on the screen of a device such as a
tablet or karaoke machine would not be considered an audiovisual work.

807.3

807.3(A)
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of Audiovisual Works
Visual Authorship

Any kind of visually perceptible images, such as photographs, artwork, and text, or a combination thereof, may satisfy the requirement that an audiovisual work contain visually perceptible
material. The series of related images may appear on succeeding screens (such as a slide presentation) or as images in motion (such as a videogame).

807.3(B)

Series of Related Images

A key element of authorship in an audiovisual work is that the images must have some connection to one another and must be displayed as a series. See, e.g., Midway Manufacturing Co. v.
Artic International, Inc., 704 F.2d 1009, 1011 (7th Cir. 1983) (construing series of related images
“to refer to any set of images displayed as some kind of unit”). A slide presentation created as a
cohesive work, for instance, is a series of images, while a single slide or unorganized group of
random slides is not.
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807.3(C)

Intrinsic Use of Machine or Device

A key element of an audiovisual work is that the images must be “intrinsically intended to be
shown by the use of machines or devices.” 17 U.S.C. § 101 (definition of “audiovisual works”).
Such machines and devices include disc and video cassette players, electronic devices that play
digital files, such as computers, tablets, and mobile phones, and machines with dedicated hardware, such as videogame consoles.
For example, a slide show or slide presentation qualifies as an audiovisual work, in part, because
it requires a projector or computer to view the series of images as intended. By contrast, a series
of photographs intended to be displayed together on a wall does not. See, e.g., Leadsinger, Inc. v.
BMG Music Publishing., 512 F.3d 522, 528 (9th Cir. 2008) (concluding that a karaoke display is an
audiovisual work because “the visual representation of successive portions of song lyrics” projected by the machine onto a television screen constitutes a series of related images and because
a machine is required to display the lyrics on cue).

807.3(D)

Single, Integrated Work

The authorship in an audiovisual work generally is considered a single, integrated work and must
be registered as a whole, with the possible exception of a computer program or musical score
that was not created with the intention of being part of the audiovisual work. For this reason,
the individual elements of authorship in an audiovisual work generally cannot be registered as
separate works.

807.3(E)

807.3(E)(1)
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Soundtrack

The term “soundtrack” refers to the accompanying sounds of an audiovisual work, which may
include spoken text, sound effects, background music, or musical compositions. Generally, the
soundtrack and the audiovisual work constitute a single, integrated work.

807.3(E)(2)

Physical Integration of Sounds

When sounds are present in an audiovisual work, they do not need to be physically integrated
with the visual element in order to be considered “accompanying sounds.”
Most contemporary audiovisual works contain physically integrated sounds. For example, the
soundtrack of a motion picture or the sounds of a videogame are considered integrated sounds.
By contrast, sounds are considered non-physically integrated if the images and the sounds are
fixed on separate objects, such as a filmstrip with a separate compact disc containing the narration that accompanies the still images.
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807.4

Fixation of Audiovisual Works

To be protected by copyright, an audiovisual work must be fixed in a tangible medium of expression. See 17 U.S.C. § 101. Audiovisual works may be fixed in copies and generally they are fixed
in one or more of the following electronic or hard copy formats:

• Machines, such as computers, tablets, mobile phones, and arcade consoles.
• Machine readable copies, such as CD-ROMs, hard drives, and flashdrives.
• Discs or tapes, such as Blu-ray, DVD, or videotape.
• Videogame discs and cartridges for consoles with dedicated hardware.
• Server hosted digital files.
807.5

Copyrightable Authorship in Audiovisual Works

An audiovisual work must contain a sufficient amount of original and creative human authorship to be copyrightable. The visual material, the aural material, and the flow of the work as
a whole will be evaluated in determining whether the work can be registered. See Atari Games
Corp. v. Oman, 979 F.2d 242, 245 (D.C. Cir. 1992) (Ginsburg, J.) (stating that the Office should
focus on “the flow of the game as a whole… ‘the entire effect of the game as it appears and
sounds’…[and] the sequential aspect of the work”) (citations omitted).

807.5(A)

Inc.
,
p
u
ro
19
0
G
2
w
,
o
1
. Zill March 1
v
.
c
T, In ived on
H
V
inCreation ch
Independent
cited 5587 ar
An audiovisual
17-3work must originate from the author of that work to be protected by copyright.
.
o
AnNaudiovisual work that is merely copied from another source is not copyrightable.
Example:

• At graduation, a student presents a slide show containing her school picture
from each year, starting with kindergarten and ending with the senior year
photograph. None of the authorship is original to the applicant. Registration
would be refused because all of the content is owned by a third party and there
is de minimis originality in compiling all school photos in chronological order.
807.5(B)

Creative Expression

An audiovisual work must contain a sufficient amount of creative expression in the form of a
series of related images.
Example:

• A slide of a famous work of art is displayed with extensive aural commentary.
This would not be considered an audiovisual work, because it does not contain a series of related images. The aural commentary may be registrable as
a sound recording.
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807.5(C)

Human Authorship

An audiovisual work must contain creative human authorship. An audiovisual work created
through a purely mechanical process, or generated solely by preexisting software is not copyrightable.
Example:

• A screen displays a preexisting image that flashes. There is no sound. Preexisting software automatically generates the flash movement. The claim will be
refused.
807.6

Derivative Audiovisual Works

An audiovisual work is considered a derivative work if it recasts, transforms, or adapts one or
more preexisting works. See 17 U.S.C. § 101 (definition of “derivative work”). The preexisting
material may or may not be audiovisual material. For example, a videogame may be based on
a motion picture or a graphic novel. The author of the derivative work must have permission
to use the preexisting material if that material is protected by copyright, and the author must
contribute a sufficient amount of new original authorship in order to register the new work as
a derivative work. See Chapter 300, Sections 311.2 and 313.6(B).
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new version of a preexisting audiovisual work also may qualify as a derivative work, provided
Examples:

that the revisions, additions, deletions, or other modifications, taken as a whole, constitute a
new work of authorship.
Examples:

• Revising a published website by adding new updates consisting of text and
video clips.

• Writing new computer code for a published videogame so that the work can
be released on a different platform.
When completing an application for a derivative work, the applicant should identify and exclude the preexisting material from the claim and describe the new authorship that the author
contributed to the preexisting work. The applicant also should limit the claim if the derivative
work contains material created by others that is not a part of the claim.
For guidance on these procedures, see Chapter 600, Section 621. For general information regarding derivative works, see Chapter 500, Section 507.
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807.7

Registration Issues

This Section discusses frequent registration issues involving certain types of audiovisual works.

807.7(A)

807.7(A)(1)

Videogames

Videogames Distinguished from Computer Programs

Generally, a videogame contains two major components: the audiovisual material and the computer program that runs the game. If the copyright in the audiovisual material and the computer
program are both owned by the same entity, they should be registered together on one application. By contrast, if the copyright in the program and the audiovisual material are owned by
different parties, separate applications will be required.
An application to register a videogame should clearly state whether the claim extends to the computer program, the audiovisual material, or both components. If the authorship is described simply
as “videogame,” the registration specialist may communicate with the applicant if the scope of the
claim is unclear from the deposit material. For example, if the deposit material does not include
source code for the computer program, the claim will extend only to the audiovisual material.

807.7(A)(2)
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there are copyrightable differences in the audiovisual material (or the computer program)
for each platform, the Office may issue a separate registration for each version. In this situation,
the deposit material for each version should show some of the differences. In addition, the applicant should confirm, either in the Note to Copyright Office field or in a cover letter, that the
audiovisual material (or computer program) differs between versions. If the applicant does not
provide such a statement, the registration specialist will communicate with the applicant to
determine whether the versions contain copyrightable differences.
If the differences do not appear in the audiovisual content, but instead appear solely in the computer programming that is used to achieve compatibility with the hardware and/or software for a
particular device, console, platform, or operating system, the applicant should register only one
version of the audiovisual work. This version will cover the copyrightable content in the other
versions. For guidance in registering multiple versions of a computer program that generates a
videogame, see Chapter 700, Section 721.8.
NOTE: If the audiovisual material is the same for each platform and the versions are published

on separate dates, the applicant must register the version which was published first.
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807.7(B)

Karaoke Displays

Karaoke displays may be registered as audiovisual works if they contain a series of images other
than scrolling preexisting lyrics. A display containing only scrolling preexisting song lyrics is not
copyrightable. See Section 807.2(D).
Example:

• A karaoke display combining original scenic views of Los Angeles, scrolling
lyrics to the Jerry Newfeld song “I Love Cake,” and the melody of that song
constitutes a copyrightable audiovisual work (provided that the use of the
song and the images is lawful).
807.7(C)

Apps for Computers, Tablets, or Mobile Phones

Apps may constitute audiovisual works. Many apps contain a significant amount of preexisting
artwork, such as icons. In such cases the preexisting material should be identified and excluded
from the application, and the claim should be limited to the new copyrightable authorship. If
the preexisting material has not been identified on the application, the registration specialist
may communicate with the applicant to request that the claim be limited to the new copyrightable authorship.
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The new copyrightable authorship should be described as “audiovisual material,” rather than
“app” or “computer app.” See Section 807.8(B).

807.7(D)

whether it contains sufficient copyrightable expression.
When registering a banner advertisement with an online application the applicant should state
“audiovisual material” in the Author Created/Other field, and if applicable, in the New Material
Included/Other field.
As a general rule, applicants should not select the box marked “entire motion picture.” If the
advertisement contains a copyrightable series of images, but does not impart an impression
of motion, or if the work lacks sufficient authorship as a “motion picture,” the registration
specialist will communicate with the applicant and request that the authorship be described as
“audiovisual material” rather than “entire motion picture.”
Examples:

• Michael Williams submits an application to register his claim in a banner
advertisement that he created for a local activist organization. The authorship
is described as “audiovisual material.” The deposit consists of short, textual
phrases that alternate and zoom in and out with a mouse click. Michael’s
original song plays in the background. The claim to copyright in this work
will be accepted because the work, as a whole, contains a sufficient amount
of copyrightable authorship.
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• Mika Roberts submits an application to register her claim in a banner advertisement that she created for a local religious organization. The ad consists
of a line of scrolling continuous text that is a long quote from the Bible. In
the background, a public domain religious hymn plays. The registration
specialist will refuse to register this claim. Although there is a series of images,
the work contains an insufficient amount of original material to support a
copyright claim.
807.7(E)

Slide Presentations

A slide presentation is a series of stills on a computer screen, videodisc, or videotape intended
to be viewed as a single cohesive work, such as a PowerPoint presentation. If the work contains
preexisting visual or aural material, that material should be identified and excluded from the
claim, and the claim should be limited to the new copyrightable authorship.

807.8

Application Tips for Audiovisual Works

This Section provides basic information on how to complete the online and paper applications
for an audiovisual work, as well as terms to use and terms to avoid when describing the authorship in such works.
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For detailed information on how to complete an application, see Chapter 600.

807.8(A)

Many works that contain audiovisual material also contain literary and visual arts authorship,
and sometimes it is difficult to determine which type of work should be specified in the application. This is particularly true for CD-ROMs, multimedia works, and website content. As a
general rule, the applicant should select the type of work that is appropriate for the predominant form of authorship in the works. For example, a videogame that is primarily audiovisual
should be registered as a “Motion Picture / AV Work.” A CD-ROM that contains a collection of
photographs should be registered as a visual art work. A website that predominantly contains
text should be registered as a literary work.

807.8(B)

The Author Created Field and the Nature of Authorship Space

When completing an online application, the applicant should describe the authorship that will
be submitted for registration, either by checking one or more of the box(es) in the Author Created field or by providing an appropriate statement in the box marked “Other.” When completing
a paper application, the applicant should provide this information in the Nature of Authorship
space. The applicant should only describe authorship that was created by the author(s) named
in the application, and is contained in the deposit copy(ies).
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The boxes in the Author Created field are typically used to describe the authorship in a motion
picture. Therefore, the applicant should consider using the box marked Other to describe the
authorship in an audiovisual work. As a general rule, the Office will accept the following statements, provided that they accurately describe the copyrightable authorship being claimed:

• Audiovisual material.
• Computer program.
• Computer program including screen displays.
• Text and video clips in a website.
• Audiovisual material and computer program.
• Text of user’s manual.
In describing the authorship, the applicant should avoid using unclear, non-specific terms such
as “website” or “computer app.” The applicant should not refer to uncopyrightable or unregistrable aspects of the work, such as “format” or “layout.” When registering a computer program,
the applicant should not refer to the program’s functions, features, physical form, hardware, or
algorithms. See Chapter 700, Section 721.9(J). The applicant also should avoid using the term
“sound recording” to describe the sounds or soundtrack of an audiovisual work. See Sections
807.2(B) and 807.3(E)(2).
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For additional guidance in completing this portion of the application, see Chapter 600, Section
618. For a discussion of the practices and procedures for registering computer screen displays,
see Chapter 700, Section 721.10.

807.9

Deposit Requirements for Audiovisual Works

For information concerning the deposit requirements for audiovisual works, see Chapter 1500,
Section 1509.2(E).
For some types of audiovisual works, the applicant may deposit identifying material instead of
submitting a complete copy of the work. If the applicant uses the term “audiovisual” to describe
the authorship in the work, the registration specialist will examine the deposit copy(ies) for
audio and visual material. If the applicant uses specific terms, such as “music” or “sounds,” the
specialist will examine the deposit copy(ies) for that type of authorship. Thus, if the applicant
submits identifying material in lieu of the entire work, the identifying material should contain
the authorship that is specifically claimed in the application. Otherwise, the specialist will communicate with the applicant to discuss the extent of the claim.
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808

808.1

Motion Pictures

What Is a Motion Picture?

The Copyright Act defines motion pictures as “audiovisual works consisting of a series of related
images which, when shown in succession, impart an impression of motion, together with accompanying sounds, if any.” 17 U.S.C. § 101.

808.2

808.2(A)

Motion Pictures Distinguished from Other Types of Works

Motion Pictures Distinguished from Audiovisual Works

Motion pictures are a subset of audiovisual works. Thus, an audiovisual work may or may not
be a motion picture. It is possible for a series of related images to be embodied in a medium
that is traditionally used for motion pictures, such as film or videotape, without imparting an
impression of motion. In such cases, the work is considered an audiovisual work, but not a motion picture. For example, a series of related photographs or drawings embodied in film stock
would not be considered a motion picture unless, when shown, the images give an impression
of motion.
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808.2(B)

Sounds Accompanying Motion Pictures Distinguished from
Sound Recordings

There is a legal distinction between the “soundtrack of a motion picture” and a “sound recording.” The statutory definition of a sound recording specifically states that this category does
not include “sounds accompanying a motion picture or other audiovisual work.” 17 U.S.C. §
101. Thus, when registering a claim in a motion picture soundtrack, the applicant should state
“sounds,” “soundtrack,” or “sounds accompanying a motion picture” in the application, rather
than “sound recording.”
For more information concerning this issue, see Sections 808.4(J), 808.10(G)(3), and 808.10(H).

808.2(C)

Motion Pictures Distinguished from Underlying Works

Occasionally, an applicant submits a copy of a motion picture in order to register the “underlying work” that is recorded in the motion picture, such as the script, a musical work, choreography,
pantomime, or artwork. In such cases, the motion picture is simply the medium used to “fix” the
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underlying work. The copyright owner of the underlying work may or may not be the copyright
owner of the motion picture.
If the copyright owner of the motion picture owns the rights in the underlying work, and if
the entire motion picture is being registered for the first time, the applicant should register the
motion picture and the underlying work(s) with one application. To do so, the applicant should
state “entire motion picture” in the application, instead of providing a separate description of
the underlying work(s) embodied in the motion picture.
If the copyright in the underlying work and the copyright in the motion picture are owned by
different parties, then the underlying work and the motion picture cannot be registered with the
same application. Instead, the applicant should submit a separate application for the motion picture, and should identify any preexisting or separately owned material in the Material Excluded
field, and should state “all other cinematographic material in the New Material Included field.

808.3

808.3(A)

Elements of Motion Pictures

Impression of Motion Required

Motion pictures are audiovisual works that contain a series of images which are shown in a
certain successive order that imparts the impression of motion. The impression of motion may
be accomplished by action that is captured by the camera, such as the performance of one or
more actors or the movement of fire in a fireplace, by animation, or through certain cinematic
techniques, such as panning (the movement of the camera from one set point to another in a
horizontal plane) or zooming (a camera shot in which the magnification of the objects by the
camera lens is increased or decreased).

808.3(B)
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The series of related images in a motion picture are “by their nature, intended for showing by
means of projectors or other devices.” H.R. REP. NO. 94-1476, at 56 (1976), reprinted in 1976
U.S.C.C.A.N. at 5669; S. REP. NO. 94-473, at 54 (1975). Such devices may include electronic equipment or devices that play digital files, such as DVD or Blu-ray players, as well as computers,
tablets, and cell phones.

808.3(C)

Sound Not Required

While moving images are required for a work to be considered a motion picture, sounds are not
required. If the work contains sound, the soundtrack is considered an integral part of the motion
picture. See Section 808.4(J).

808.3(D)

Single, Integrated Work

A motion picture, including its production, direction, cinematography, performances, and editing, is a single, integrated work. Generally, a motion picture must be registered as a whole,
with the possible exception of the screenplay and musical score. The individual elements that
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comprise a motion picture cannot be registered apart from the work as a whole. For example,
one actor’s performance in a television show may not be registered apart from the rest of the
motion picture.

808.4

808.4(A)

Elements of Motion Picture Authorship

Production

Production is an all-inclusive term for the various operations involved in movie making, particularly during the phase in which the principal photography occurs. Production authorship
includes important decision-making about all aspects of the motion picture that affects the
outcome of the final motion picture, including writing, directing, camera work, and editing.

808.4(B)

Direction

Direction refers to the creative aspects, both interpretive and technical, used in a motion picture
production. Direction may include orchestrating the action in front of the camera, guiding the
acting and dialog, controlling the camera position and movement, selecting the sound and lighting, and overseeing the editing, all of which contribute to the finished motion picture.

808.4(C)

808.4(D)
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Performance
Performance refers to the acting, speaking, singing, or dancing in a motion picture.

808.4(E)

Animation

Animation is the rapid display of a series of still images to create an illusion of motion. Animation can be produced with hand-drawn art, computer generated images (CGI), special effects,
or three-dimensional objects (e.g., puppets or clay figures), or a combination of these elements.

808.4(F)

Screenplay or Script

The screenplay is the written text upon which a motion picture production is based. The screenplay often is broadly interpreted during filming or taping, and rarely reaches the screen without
modification.
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808.4(G)

Works That Precede a Screenplay or Script

A screenplay or script is often preceded by a proposal, synopsis, and treatment. A discussion of
these works is set forth below.

808.4(G)(1)

Textual Proposal

A proposal is a usually a text-based document specifically created to sell a motion picture or
television concept to producers and/or investors. In addition to the text, these documents may
contain a cover page with artwork and/or photographs, contact information, a proposed budget,
and biographies of the writer(s), director, producer(s), and star actor(s).

808.4(G)(2)

Synopsis

A synopsis is a summary of the major plot points and description of the characters of a script or
a motion picture. Generally, they are a page or two in length.

808.4(G)(3)

Treatment
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A treatment is a document consisting of a summary of the major scenes of a proposed movie
or television show and descriptions of the main characters, possibly including some dialog. A
treatment is generally longer and more detailed than a synopsis.

808.4(H)

picture. For a discussion of editing as derivative motion picture authorship, see Section 808.8(A).

808.4(I)

Musical Score

The term “musical score” refers to music that accompanies a motion picture.

808.4(J)

Soundtrack

The soundtrack refers to the accompanying sounds of a motion picture that may include dialog,
sound effects, background music, and musical compositions. The soundtrack is an integral part
of the motion picture and generally should be registered with the motion picture as a single,
unified work. See Motion Picture Soundtracks, 40 Fed. Reg. 12,500, 12,501 (Mar. 19, 1975). For
exceptions to this rule and other related issues, see Sections 808.10(G) and 808.10(H) below.
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808.5

Types of Motion Pictures

Motion pictures include movies of all genres (e.g., action, drama, horror, comedy, animation,
documentary, etc.), regardless of whether the movie is intended for release in theaters, on television, on DVD or other video format, or online. Other examples include television programs and
commercials (e.g., comedy, drama, reality, news, advertisements), music and educational videos,
and short videos posted online.

808.6

Fixation of Motion Pictures

Motion pictures may be fixed in video files, videotape, or film. These formats are defined and
discussed below in Sections 808.6(A) through 808.6(B)(3).
To be fixed, the motion picture must have been produced. Textual proposals, treatments, synopses, and screenplays for future motion pictures do not constitute fixations of motion pictures
(although they may be fixations of text).

808.6(A)

Video Formats

Motion pictures may be fixed in a video format, and often they are published in this form. Video
formats may include non-linear digital discs, analog or digital tapes, or any other digital recording media, such as memory cards.

808.6(A)(1)
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Examples:

• DVD
• Blu-ray disc
808.6(A)(2)

Digital Video Files

A digital video file contains audio and video signals that can be accessed using compatible software. A digital video file may be contained in a physical object.
Examples:

• A CD-ROM or DVD-ROM
• A Digital Cinema Package (DCP)
• A hard drive or flash drive
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NOTE: Applicants may upload digital files through the Office’s electronic registration system. A

digital file that is uploaded to the Office’s server in support of an online application is a copy for
registration purposes. Acceptable digital file types that may be uploaded for registration include:

• .avi
• .mov
• .mpg
• .mpeg
• .rm
• .rv
• .swf
• .wmv
The most current list of acceptable file formats are posted on the Office’s website.

808.6(A)(3)
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• HDCAM SR
• Digital Betacam (Digibeta)
• Betacam SP
• VHS Cassette

808.6(B)

Film Format

Film is a thin sheet or strip of flexible cellulose coated with a photosensitive emulsion. When
the emulsion is sufficiently exposed to light it forms a latent image. Chemical processes can be
applied to the film to create a visible image. The series of still images are then run through a
projector and shown on a screen, creating the illusion of moving images. Films usually include
an optical soundtrack, which is a visual representation of the sound waves for the spoken words,
music, and other sounds intended to accompany the images. The soundtrack is located on a
portion of the film that is not projected on the screen.
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Examples:

• 70mm
• 35mm
• 16mm
• Betacam SP
808.7

808.7(A)

Copyrightable Authorship in Motion Pictures

Independent Creation

A motion picture must originate from the author of that work to be protected by copyright. A
motion picture that is merely copied from another source is not copyrightable.

808.7(B)

Creative Expression

A motion picture must contain a sufficient amount of creative expression in the form of a series
of sequential images that convey motion.
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808.7(C)

Human Authorship

A motion picture must contain creative human authorship. A motion picture created by a nonhuman author, created by a purely mechanical process, or generated solely by preexisting software is not copyrightable.
Examples:

• The applicant submits an application to register a work titled Punish the Producers. The applicant explains that the author transferred the motion picture
from film to DVD, a process referred to as “digitization.” The registration
specialist will refuse the claim, because digitization is a mechanical process
lacking any creative human authorship.

• A chimpanzee picks up a video camera, inadvertently turns it on and records
images. The applicant submits a claim in a motion picture, naming the chimpanzee as the author. The registration specialist will refuse to register the
claim, because the author is not a human being.
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808.8

Derivative Motion Pictures

A motion picture is considered a derivative work if it recasts, transforms, or adapts one or more
preexisting works. 17 U.S.C. § 101 (definition of “derivative work”). For example, a derivative
motion picture may be based on a novel, a play, a painting, or other works of authorship. A new
version of a preexisting motion picture also may qualify as a derivative work, provided that the
revisions, additions, deletions, or other modifications, taken as a whole, constitute a new work
of authorship.
The author of a derivative motion picture must have permission to use the preexisting material
if that material is protected by copyright, and the author must contribute a sufficient amount of
new original authorship in order to register the new work as a derivative work. For information
concerning this rule, see Chapter 300, Sections 311.2 and 313.6(B).
When completing an application for a derivative motion picture, the applicant should identify
and exclude the preexisting material from the claim, and should describe the new material that
the author contributed to the new motion picture. Likewise, if the derivative motion picture
contains material created by others, the applicant should exclude that preexisting material if it
is not part of the claim. For guidance on these procedures, see Chapter 600, Section 621.
Common types of derivative work authorship in motion pictures are described in Sections
808.8(A) through 808.8(E). For general information regarding derivative works, see Chapter
500, Section 507.

808.8(A)
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For example, reworking a preexisting film for rerelease by making various cuts, adding outtakes,
and adding new soundtrack material is a derivative work of the original film. Likewise, adding
additional archival footage and photographs to a preexisting documentary is a derivative work
of the original documentary.

808.8(B)

Dubbed Soundtracks and Subtitled Motion Pictures

When a work is first published abroad and later distributed in the United States, English subtitles
are often added to the footage or the soundtrack is dubbed into English. If the foreign version
and the U.S. version are published on different dates, the subtitled or dubbed version is considered a derivative work that must be registered separately from the original film.

808.8(B)(1)

Subtitles

When completing an application for the foreign film, the applicant should give the authorship,
ownership, creation, and publication information for the original motion picture. In the ap-

Chapter 800

| 91

REVISED 09/29/2017

(684 of 1356)
Case: 17-35587, 03/15/2019, ID: 11228746, DktEntry: 88-2, Page 638 of 1306
C O M P E N D I U M : Works of the Performing Arts

plication for the subtitled version, the applicant should give the authorship, ownership, creation,
and publication information for the subtitles, and the preexisting motion picture should be
excluded from the claim.

808.8(B)(2)

Dubbed Soundtracks

When completing an application for the foreign film, the applicant should provide the authorship, ownership, creation, and publication information for the original motion picture. In the
application for the dubbed version, the applicant should give the authorship, ownership, creation,
and publication information for the dubbed soundtrack, and the preexisting motion picture
should be excluded from the claim.

808.8(C)

Closed and Open Captioning

Television programs containing “closed captioning” enable the hearing-impaired population to
read what the hearing audience can hear.
Creative authorship in closed captioning may include adapting, editing, and abridging the text
that is spoken to make it fit onto a television screen. The text also may include references to particular sound effects and the musical background, as well as convey the actual sense of the dialog.
Once the text has been adapted, it is encoded onto a DVD, videotape, or other storage medium.
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claim in captioning if the work is mechanically created or if the author did not contribute a
sufficient amount of original expression in editing the text.

808.8(D)

Bonus Material Contained in DVD

Applicants occasionally submit DVDs that contain bonus footage for a previously published
or previously registered motion picture, such as outtakes from the original film and interviews
with the director and actors. To register this type of work, the applicant should assert a claim
in the “bonus footage,” and should give the authorship, ownership, creation, and publication
information for that material. The preexisting motion picture should be excluded from the claim.

808.8(E)

Colorized Motion Pictures

In 1987 the U.S. Copyright Office concluded that “some computer-colorized films may contain
sufficient original authorship to justify registration,” and that the “general standard for determining whether the color added to a black and white motion picture is sufficient to merit copyright protection is the statutory standard that already applies to all derivative works.” Copyright
Registration for Colorized Versions of Black and White Motion Pictures, 52 Fed. Reg. 23,443,
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23,446 (June 22, 1987). Factors to consider in determining whether the authorship in a colorized
film is copyrightable include:

• Whether numerous color sections were made by a human author from a wide selection of
colors;

• Whether the colorization applied to the black and white film represents more than a trivial
amount of creative authorship; and

• Whether the overall appearance of the preexisting black and white film has been modified
by the colorization.

The applicant may use the following terms to assert a claim in a colorized film:

• Colorization.
• Colorized version.
• Selection, coordination, and fixation of colors to create a colorized version of the Motion
Picture.

The applicant should give the authorship, ownership, creation, and publication information
for the colorized film, and the preexisting black and white motion picture should be excluded
from the claim.
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808.10

[Reserved]

Registration Issues

This Section discusses frequent registration issues that arise in connection with motion pictures.

808.10(A)

Identifying the Author of a Motion Picture

A number of people may be involved in making a motion picture, including the producer, director, writer, camera operator, editor, and others. In some cases, these individuals may jointly
be co-authors of the work. But in most cases, an individual contributor is not considered the
author of a motion picture under U.S. copyright law, because most motion pictures are created
as a work made for hire. These issues are discussed below.
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808.10(A)(1)

Work Made for Hire Authorship

As described in Section 801.7, a work made for hire is a work that is either (i) prepared by an
employee within the scope of his or her employment, or (ii) specially ordered or commissioned
for use in various types of works, including a motion picture. 17 U.S.C. § 101. When a work is
“made for hire,” the employer or other party for whom the work was prepared is considered the
author for copyright purposes.
The registration specialist may communicate with the applicant if it appears that the work
made for hire portion of the application has been completed incorrectly.
Examples:

• An application for a major theatrical production names A&O Corporation as
the author and the work made for hire question is answered “yes.” The production statement on the footage identifies the motion picture as “An A&O
Corporation Production.” The application will be accepted.

• An applicant names Drew Corporation as the producer and Mary Crowson
as the director and writer of a motion picture. The applicant checks the box
indicating that Mary’s contribution was a work made for hire. Drew Corporation is named as the sole claimant, and no transfer statement is provided.
The registration specialist will communicate with the applicant to determine
if Mary is an author of this work. Because the work made for hire box was
checked “yes” and because Mary was not named as a co-claimant, it seems
likely that Drew Corporation is the sole author and that Mary created the
work for that company as a work made for hire.
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For a general discussion of works made for hire, see Chapter 500, Section 506. For guidance in
completing the work made for hire portion of the application, see Chapter 600, Section 614.

808.10(A)(2)

Work Made for Hire Authorship and Foreign Motion Pictures

The copyright laws of many foreign countries do not include a work made for hire provision.
Therefore, the registration specialist may communicate with the applicant if the applicant
names an individual as the author of a foreign theatrical motion picture but does not indicate
that the work was “made for hire.”

808.10(A)(3)

Joint Authorship

Under the Copyright Act, most motion pictures that are not works made for hire are considered
joint works. As described in Section 801.6, a “joint work” is “a work prepared by two or more
authors with the intention that their contributions be merged into inseparable or interdependent
parts of a unitary whole.” 17 U.S.C. § 101. For instance, the screenwriter, director, and cinematographer may be joint authors of a motion picture absent any agreement and assuming they each
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contributed a sufficient amount of original authorship to the work. The authors of a joint work
are co-owners of the copyright in the entire work. In such cases, the authors’ contributions are
not subject to separate registrations.
For a general discussion of joint works, see Chapter 500, Section 505.

808.10(A)(3)(a)

Identifying the Authors of a Joint Work

Generally, when a motion picture is a “joint work,” the applicant should name all of the authors
of that work, although the Office will accept an application that names only the major author(s).
The major authors of a motion picture are usually the director or producer. For certain types
of works, the camera operator, animator, or performer also may be considered major authors.
Examples:

• The applicant names the director as the sole author of a motion picture. The
work is not a major commercial production. The credits name the director,
as well as the producer and camera operator of the work. The registration
specialist will register the claim.

• The applicant submits a “how to” video. The camera focuses mainly on an in-
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dividual who delivers a lecture and performs a demonstration. The applicant
names the lecturer as the sole author of the work. The registration specialist
will register the claim.

808.10(A)(3)(b)

Clarifying Joint Authorship

In some cases the applicant names two or more authors, but the motion picture does not appear to be a joint work. If so, the registration specialist may communicate with the applicant to
determine whether the motion picture satisfies the statutory definition of a joint work.
Examples:

• An applicant names two authors/claimants: one created the motion picture,
and the other composed the theme music. If the work does not appear to
be “made for hire,” the registration specialist may communicate with the applicant to determine whether the music and motion picture are separately
owned and should be registered separately, particularly if the contributions
are unequal and if it seems unlikely that the composer is a co-owner of the
rights in the motion picture.

• A music video is submitted for registration naming the songwriter and director/producer as co-authors. The registration specialist will communicate with
the applicant to determine whether the song and video are owned separately
by their respective authors.
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808.10(B)

Executive Producer

To be considered an author of a motion picture, an individual must make a direct, creative contribution to the work. Individuals who manage only the business aspects of a motion picture
project, such as executive producers, are not considered authors. If the application merely states
that the author is the “executive producer” of the motion picture, the registration specialist
will communicate with the applicant to determine if that individual contributed copyrightable
authorship to the work.

808.10(C)

Author and Authorship Variances

Generally, the registration specialist will compare the authorship statement given on the application with the credits on the copy or other information in the deposit material. If there is a
variance, and the registration materials do not adequately explain the discrepancy, the specialist
may communicate with the applicant to request clarification.
Examples:

• The applicant names Joan Craven as the author of “cinematography.” The
credits name three other individuals as camera operators, but they do not
mention Joan. Because the word “cinematography” means camera work and
because the credits contradict the information provided in the application,
the registration specialist will communicate with the applicant.
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• The application names Cindy Taylor as author of the “entire motion picture.”
The footage states that the XYZ Corporation is the author of this work. The
registration specialist will communicate with the applicant, because the credits contradict the information provided in the application.
808.10(D)

Missing Authorship Elements

The applicant should describe the authorship that is included in the deposit copy that has been
submitted to the Office. If the applicant asserts a claim in an element that does not appear in
the deposit, the registration specialist may communicate with the applicant.
Examples:

• The applicant describes the work as a “motion picture,” but the deposit is
merely a script. The registration specialist will communicate with the applicant to determine whether the applicant intends to register the motion
picture or the script. If the claim is in the motion picture, the specialist will
ask the applicant to submit an appropriate copy of that work. If the claim is
limited to the script, the specialist will request permission to replace the term
“motion picture” with the term “script.”
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• The applicant submits a motion picture and includes a claim in “music.” The
soundtrack appears to contain no music. The registration specialist will communicate with the applicant to locate the music, to determine if the copy is
defective, or to ask if the term “music” should be removed from the application.
808.10(E)

Redacted Screenplay for a Motion Picture in Production

The Office will consider requests for special relief where the applicant wishes to submit a redacted version of a screenplay pending the publication of the motion picture. For information
concerning this procedure, see Section 804.8(C).

808.10(F)

Claims in Script with No Spoken Parts in the Motion Picture

When an applicant includes a claim in “script” or “screenplay,” the registration specialist will
assume that the work includes spoken parts, because this is the essence of most scripts. Occasionally, the Office receives scripts or screenplays that tell a story and include action, but do
not contain any spoken parts. In this situation, the specialist may add an annotation to the
record, such as: “Regarding authorship information: Deposit contains no dialog,” or “Regarding
authorship information: Deposit contains no spoken parts.” If the authorship is described solely
as “script” or “screenplay,” or if this is the sole contribution for one of the authors, the specialist
will communicate with the applicant to determine if the author(s) contributed copyrightable
authorship to the work.
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NOTE: If the work is a music video that contains no additional dialog and does not present a

clear story apart from the music and lyrics, the specialist will communicate with the applicant
to determine whether the claim in “script” or “screenplay” should be removed and whether the
claim should include the song lyrics.

808.10(G)

Underlying Works Contained in Motion Picture Soundtracks

The soundtrack is an integral part of the motion picture and generally should be registered
with the motion picture as a single, unified work. See Motion Picture Soundtracks, 40 Fed. Reg.
12,500, 12,501 (Mar. 19. 1975). However, a soundtrack may contain an underlying work, such as
a musical composition or a script (inasmuch as the script is revealed in the spoken dialog) that
is owned apart from the motion picture. These topics are discussed in Sections 808.10(G)(1)
through 808.10(G)(3).
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808.10(G)(1)

Scripts Contained in a Motion Picture Soundtrack

A script is incorporated into the soundtrack of a motion picture. A motion picture may be made
using a script that was written as a work made for hire, or using a preexisting script that is separately owned from the motion picture. If the copyrights in the script and the motion picture are
separately owned, each work may be registered with a separate application.
If the screenwriter independently created the script and then transferred the copyright to the
party that owns the copyright in the motion picture, the script may be registered with the motion
picture. In this situation, the screenwriter should be named as an author of the script, but not
as a claimant. In addition, the applicant should provide a transfer statement that explains how
the claimant obtained the copyright in the script, such as “by written agreement.”

808.10(G)(2)

Musical Compositions Contained in a Motion Picture Soundtrack

A song or other musical composition may be incorporated into the soundtrack of a motion
picture. The musical composition may be a preexisting work, or it may be a new work that was
composed for the motion picture.
If the copyright in the motion picture and the copyright in the musical composition are separately owned, each work should be registered with a separate application.

808.10(G)(3)
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the
for the motion picture, the applicant should exclude the previously published
sound recording from the claim by stating “sound recording” in the Material Excluded field or
the Preexisting Work space, even though the recording is an integral party of the motion picture
soundtrack.
By contrast, if the recording of the song was first published in the motion picture, the recording is considered an integral part of the motion picture. As such, the applicant should submit
one application covering both the motion picture and the recording of the song, rather than a
separate application for the motion picture and the sound recording.

808.10(H)

Issues Regarding Sound Recording Claims

As discussed in Section 808.2(B), the term “sound recording” should not be used to describe
authorship in a motion picture.
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808.10(H)(1)

Sounds Contained in One Format

When an applicant submits a claim for a motion picture and mistakenly includes the term
“sound recording” in the authorship statement, the registration specialist will communicate with
the applicant and ask for permission to remove that term.

808.10(H)(2)

Sounds Contained in Two Different Formats

As a general rule, the exact same recorded sounds cannot be registered as both a sound recording
and as sounds accompanying a motion picture.
When the same sounds are published in different formats, such as a CD and a DVD, the applicant should decide whether to register the sounds as a sound recording or as a motion picture.
This determination may be based a number of factors, such as whether the copy or the phonorecord was registered or published before the motion picture. These issues are discussed in Sections
808.10(H)(2)(a) through 808.10(H)(2)(d).

808.10(H)(2)(a)

Sounds Published on the Same Date

If the same sounds are published on DVD and CD on the same day, and they contain the same
fixation of sounds:
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808.10(H)(2)(b)

Remixes

If the sounds published on a CD are a remix of the sounds published in the motion picture, and
if the publication date is the same for both works, the applicant may register both works with
separate applications.
By contrast, if the motion picture was published before the CD, the claim in the remix should
be limited to the new sound recording authorship that appears on the CD by stating “remixed
sound recording” in the New Material Included field. In addition, the sounds from the motion
picture should be excluded from the claim by stating “sounds from previously published motion
picture” in the Material Excluded field.

808.10(H)(2)(c)

Sounds Published on Different Dates

If an applicant submits two applications for the same published sounds — one application for
a motion picture submitted on a DVD and one application for a soundtrack album submitted
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on a CD — and if the applicant provides a different date of publication on each application, the
registration specialist will communicate with the applicant.
If the soundtrack album was published before the motion picture, the previously published
album should be excluded from the claim in the motion picture.
If the motion picture was published before the album and if the sounds on the album are taken
directly from the motion picture soundtrack and have been reprocessed without change, the
specialist will refuse to issue a separate registration for the album, because all of those sounds
are covered by the registration for the motion picture.

808.10(H)(2)(d)

Multimedia Kits

A multimedia kit is a work that combines authorship in two or more forms of media (excluding
the container for the work). The authorship in a multimedia kit may include:

• Text
• Music
• Sounds
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The forms of media in a multimedia kit may include:

• Printed matter, such as a book, charts or posters, or sheet music.
• Audiovisual material, such as a video disc.
• A phonorecord, such as an audio disc.
• A machine-readable copy, such as a computer-read disc.
If the applicant submits an application for a multimedia kit that contains sounds fixed on a CD
as well as sounds and video fixed on a DVD, and if the applicant asserts a claim in both “sound
recording” and “motion picture,” the registration specialist will communicate with the applicant to determine if the CD and DVD contain the same fixation of sounds.
If the CD and DVD contain the same fixation, the specialist may ask the applicant to delete the
term “sound recording” or replace it with the term “sounds” if they appear to be “sounds accompanying a motion picture” rather than a “sound recording.”
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By contrast, if the CD and DVD contain different fixations, the specialist may ask the applicant
to exclude the motion picture soundtrack from the claim by revising the authorship statement
to read “sound recording and motion picture excluding sounds.”
For more information regarding the registration of multimedia kits, see Copyright Registration
for Multimedia Works (Circular 55).

808.10(I)

Motion Pictures of Live Performances

When a live performance is recorded on film, video, or other audiovisual medium, one work is
captured and another work is created by the recording. For a musical performance, the work
captured is the music and lyrics, if any. For a dramatic performance, the work captured is the
dramatic work. In both instances, the work created by the recording is considered a motion
picture, rather than a musical work or a dramatic work.

808.10(I)(1)

Fixation of Live Musical Performances

If a fixation of a live musical performance appears to be unlawful, the registration specialist
may communicate with the applicant to determine whether it is an authorized fixation (i.e., a
fixation made with the consent of the performer(s) and/or songwriter(s)).

808.10(I)(2)
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copyrightable element. Therefore, the registration specialist will refuse to register a claim in
blocking, stage business, staging, or stage directions for a dramatic work when these terms refer
to the movement of actors or the manner or method of their acting. See Sections 804.3(D)(1)
and 804.3(D)(2). Likewise, if the applicant asserts a claim in the “motion picture,” the registration may cover the motion picture direction, but it will not cover the stage directions for the
dramatic work.

808.10(J)

Publication Issues

The applicant should determine whether a motion picture has been published for registration
purposes. The U.S. Copyright Office can provide general information about publication and the
Office may ask for an explanation in certain cases, but the Office is not permitted to give specific
legal advice. For more information on publication of copyrighted works, see Chapter 1900.

808.10(J)(1)

Distribution to the Public

A motion picture is distributed to the public when copies are sold or rented, or when film prints,
videotapes, DVDs, or other formats are distributed to theaters, schools, or other organizations.
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808.10(J)(2)

Offering to Distribute

An offering may constitute publication when copies of a motion picture are offered to a group
of persons for the purpose of further distribution, public performance, or public display, regardless of whether the distribution, performance, or display actually occurs. For example, offering
copies of a motion picture to a group of wholesalers, retailers, broadcasters, motion picture
distributors, or exhibitors generally is considered publication. Likewise, the syndication of a
television series generally is considered publication.

808.10(J)(3)

Fixed Copies

The statutory definition indicates that offering to distribute copies constitutes publication, provided that the copies exist when the offer is made. Offering to distribute copies before they exist
or before they are ready for further distribution, public performance, or public display does not
constitute publication. Thus, making an offer to distribute a motion picture or television show
before or during the production of that work does not constitute publication, because the work
is not completely fixed at the time of the offering. Once an offer has been made, however, a
work is considered published once the work has been completed. In the case of an offer involving a television series that has not been completed, the publication date will be the same for the
episodes that were completed as of the date that the offer was made and the publication date for
the rest of the episodes will be the date that each episode is completed.

808.10(J)(4)
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Restored Copyrights in Foreign Motion Pictures

If a motion picture published in a foreign country fell into the public domain in the United
States for any reason (such as publication without a copyright notice) the copyright in that work
may have been restored as of January 1, 1996 under the GATT-URAA amendment to the copyright law. For works of Canada and Mexico published between January 1, 1978 and before March
1, 1989, restoration may have occurred as of January 1, 1995 under the North American Free
Trade Agreement (NAFTA). These topics are discussed in Sections 808.10(K)(1) and 808.10(K)(2).

808.10(K)(1)

The 1994 Uruguay Round Agreements Act (URAA) and the General
Agreement on Tariffs and Trade (GATT)

On December 8, 1994, the U.S. copyright law was amended in accordance with the intellectual
property provisions of the 1994 Uruguay Round Agreements Act (URAA). See Pub. L. No. 103465, 108 Stat. 4809 (1994) (codified as amended at 17 U.S.C. §§ 104A, 1101). This amendment
provides for the automatic restoration of copyrights in certain foreign works that are in the
public domain in the United States, but are not in the public domain in their source country
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through the expiration of the term of protection. The earliest effective date of restoration is
January 1, 1996. The restoration amendment is codified in Section 104A of the copyright law
and it supersedes the NAFTA amendment discussed below. Works from treaty countries whose
copyrights have been restored may be registered on Form GATT. For information concerning
this procedure, see Chapter 2000, Section 2007.

808.10(K)(2)

North American Free Trade Agreement (NAFTA)

In 1993, the North American Free Trade Agreement (NAFTA) between the United States, Canada,
and Mexico was implemented. Under NAFTA, the United States agreed to restore copyrights
in certain motion pictures which entered the public domain in the United States because they
were published without a copyright notice in Mexico and Canada on or after January 1, 1978
and before March 1, 1989. See NAFTA, U.S. – Can. –Mex., annex. 1705.7, Dec. 17, 1992,107 Stat.
2057, 32 I.L.M. 289 (1993). To benefit from this agreement, a copyright owner had to file a notice of intent to enforce the restored copyright with the U.S. Copyright Office between January
1, 1994 and January 1, 1995. The notice was then published by the U.S. Copyright Office in the
Federal Register. Restoration was effective on January 1, 1995. A list of motion pictures restored
under NAFTA was posted in the Federal Register, and on the Office’s website. See Copyright
Restoration of Certain Motion Pictures in Accordance with the North American Free Trade
Agreement: List of Titles for Which Statements of Intent to Restore Copyright Were Received,
60 Fed. Reg. 8252 (Feb. 13, 1995).
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Application
Tips for Motion Pictures
This Section provides basic information on how to complete the online and paper applications
for a motion picture, as well as terms to use and terms to avoid when describing such works.
For detailed information on how to complete an application, see Chapter 600.

808.11(A)

Type of Work

When registering a claim in a motion picture using the online application, the applicant should
select “Motion Picture/AV Work” as the Type of Work. When submitting a paper application,
the applicant should use Form PA.

808.11(B)

The Work Made for Hire Field / Space

Before completing the application, it is important to determine whether part or all of the motion
picture was “made for hire.” For general information concerning works made for hire for motion pictures, see Sections 808.10(A)(1) and 808.10(A)(2). For a detailed discussion of this topic,
see Chapter 500, Section 506.
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When a work is “made for hire,” the employer or other party for whom the work was prepared
is the legal author.

• If the entire work was “made for hire,” the employer or other party for whom the work was

prepared should be named as author. The “for hire” question should be answered “yes.” The
names of the employees should not be given. Often the authorship in this case will be described as “motion picture.”

• If no part of the work was “made for hire,” the individual(s) who made the motion picture

should be named as author(s) and the “for hire” question(s) should be answered “no.” Each
author’s contribution to the motion picture should be briefly described in the Author Created field or the Nature of Authorship space using an acceptable authorship term, such as
“production” “direction,” “script/screenplay,” “cinematography,” and so forth.

• If part of the work was “made for hire” and part was not, the applicant should provide an

appropriate response for each author in the Name of Author and Author Created/Nature of
Authorship fields/spaces. In some cases, the applicant may need to list the same name twice,
with the “for hire” question answered “yes” or “no” as appropriate.

For guidance in completing this portion of the application, see Chapter 600, Section 614.
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To register the entire work using the online application, the applicant may select the box marked
The Author Created Field and the Nature of Authorship Space

“entire motion picture.” This term covers all of the authorship involved in creating a motion
picture, including the screenplay, production, direction, cinematography, and editing. To assert
a claim in a specific element of a motion picture, the applicant may select one or more of the
following boxes:

• Production
• Directing
• Cinematography
• Editing
• Script/Screenplay
For a definition and discussion of these terms, see Chapter 600, Section 618.4(C).
The “Other” box may be used to describe other types of authorship, such as “music.”
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These same terms may be used when completing the Nature of Authorship space in the paper
application.
For guidance in completing this portion of the application, see Chapter 600, Section 618.

808.11(D)

Unclear Authorship Terms

Generally, items used in set design, scenery, props, and costumes, are regarded as useful articles.
The copyright law does not protect the design or styling of useful articles. If a useful article incorporates any separable and original artwork, such as graphics, pictures, or sculpture, only the
artwork may be protected. See 17 U.S.C. § 101 (definition of “pictorial, graphic, and sculptural
works”); see also Chapter 900, Section 924. In such cases, the authorship should be specifically
described, such as “artwork on scenery” or “soft sculpture” (in the case of an animal costume).
These types of works often raise special issues that generally are handled by the Visual Arts Division. Therefore, if the applicant combines this type of authorship with a motion picture claim,
the registration specialist may ask the applicant to prepare separate applications for the motion
picture and the visual arts work. For more information, see Chapter 900, Section 924.

808.11(E)

Unacceptable Authorship Terms
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• Executive Producer. See Section 808.10(B).

• Sound Recording. See Sections 808.2(B) and 808.10(H).
808.12

Deposit Requirements for Motion Pictures

The deposit requirements for motion pictures are complex. For information on registration and
mandatory deposit requirements for these types of works, see Chapter 1500, Sections 1509.2(F)
and 1511.8(D).
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What This Chapter Covers

This Chapter covers issues related to the examination and registration of visual art works. Visual
art works include a wide variety of pictorial, graphic, and sculptural works and architectural
works, which are discussed in more detail below.

• For a general overview of the registration process, see Chapter 200.
• For a general discussion of copyrightable authorship, see Chapter 300.
• For a discussion of who may file an application, see Chapter 400.
• For guidance in identifying the work that the applicant intends to register, see Chapter 500.

.
• For guidance in completing the fields/spaces of a basic application,
, Inc see Chapter 600.
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which is a specific class of works that are eligible for protection
under the Visual Artists Rights Act. See 17 U.S.C. § 101 (definition of “work of visual art”), 106A.
For a definition of this term and for information concerning the Visual Arts Registry for such
works, see Chapter 2300, Section 2314.
Likewise, this Chapter does not discuss the registration and examination of mask works or
vessel designs, which are examined by the Visual Arts Division of the U.S. Copyright Office.
For information on the registration and examination of mask works, and vessel designs, see
Chapters 1200 and 1300.

902

Visual Arts Division

The U.S. Copyright Office’s Visual Arts Division (“VA”) handles the examination and registration
of all visual art works. The registration specialists in VA have experience reviewing a variety of
visual art works and specialize in these particular types of work.
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903

What Is a Visual Art Work?

For purposes of registration, the U.S. Copyright Office defines visual art works as (i) pictorial,
graphic, and sculptural works, and (ii) architectural works.

903.1

Pictorial, Graphic, and Sculptural Works

The most common types of visual art works are pictorial, graphic, and sculptural works. These
types of works include:

• Fine art (e.g., painting and sculpture).
• Graphic art.
• Applied art (e.g., art applied to an article).
• Photographs.
• Prints and art reproductions.
• Maps, globes, and other cartographic materials.
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Nplaques, toys, dolls, and stuffed toy animals).
• The separable features of two-dimensional and three-dimensional useful articles.
17 U.S.C. § 101 (definition of “pictorial, graphic, and sculptural works”). For information concerning specific types of pictorial, graphic, and sculptural works, see Sections 908 through 923.
As discussed in Section 924, “an artistic feature of the design of a useful article” “is eligible for
copyright protection only if the feature (1) can be perceived as a two-dimensional or threedimensional work of art separate from the useful article and (2) would qualify as a protectable
pictorial, graphic, or sculptural work – either on its own or fixed in some other tangible medium
of expression – if it were imagined separately from the useful article into which it is incorporated.”
Star Athletica, LLC, v. Varsity Brands, Inc., 137 S. Ct. 1002, 1007 (2017).

903.2

Architectural Works

The Copyright Act protects certain architectural works, which are defined as “the design of a
building as embodied in any tangible medium of expression, including a building, architectural
plans, or drawings.” 17 U.S.C. § 101. An architectural work “includes the overall form as well as
the arrangement and composition of spaces and elements in the design, but does not include
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individual standard features.” Id. For detailed information concerning architectural works, see
Section 923.

904

Fixation of Visual Art Works

A visual art work must be “fixed” in a “tangible medium of expression” to be eligible for copyright protection. 17 U.S.C. § 102(a). The authorship may be new or may consist of registrable
derivative authorship. The basic requirement is that the work must be embodied in some form
that allows the work to be “perceived, reproduced, or otherwise communicated for a period of
more than a transitory duration.” 17 U.S.C. § 101 (definition of “fixed”). The U.S. Copyright Office will register visual art works that are embodied in a wide variety of forms, including:

• Canvas.
• Paper.
• Clay.
• Stone.
• Metal.
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• Holograms and individual slides.
• Art reproductions.
• Diagrams, patterns, and models.
• Constructed buildings or models depicting an architectural work.
This is not an exhaustive list and the Office will consider other forms of embodiment on a caseby-case basis. In particular, architectural works do not have to be constructed to be eligible for
copyright protection.
While most visual art works are fixed by their very nature (e.g., a sculpture, a painting, or a drawing), there are some works that may not be sufficiently fixed to warrant registration. Specifically,
the Office cannot register a work created in a medium that is not intended to exist for more than
a transitory period, or in a medium that is constantly changing.
Most visual art works satisfy the fixation requirement, because the deposit copy(ies) or identifying material submitted with the application usually indicate that the work is capable of being
perceived for more than a transitory duration. However, the fact that uncopyrightable material
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has been fixed through reproduction does not make the underlying material copyrightable.
For example, a photograph of a fireworks display may be a copyrightable fixation of the photographic image, but the fireworks themselves do not constitute copyrightable subject matter.
Similarly, a textual description of the idea for a painting may be a copyrightable fixation of the
text, but it is not a fixation of the painting described therein.
As a general rule, applicants do not have to submit an original or unique copy of a visual art
work in order to register that work with the Office. In most cases, applicants may submit photographs or other identifying materials that provide the Office with a sufficient representation
or depiction of the work for examination purposes.
When completing an application, applicants should accurately identify the work that is being
submitted for registration, particularly when submitting identifying material. For example, if
the applicant intends to register a sculpture and submits a photograph of the sculpture as the
identifying material, the applicant should expressly state “sculpture” in the application. Otherwise, it may be unclear whether the applicant intends to register the photograph or the sculpture
shown in the photograph.
Before submitting identifying material for a published visual art work, applicants should determine whether the work is subject to the best edition requirement. As a general rule, an applicant
should submit the “best edition” if the work was published in the United States on or after January 1, 1978. The criteria used to identify the best edition of a particular work are listed in the
“Best Edition Statement,” which is set forth in Appendix B to Part 202 of the Office’s regulations.
It is also posted on the Office’s website in Best Edition of Published Copyrighted Works for the
Collections of the Library of Congress (Circular 7b). For specific deposit requirements for different types of visual art works, see Chapter 1500, Section 1509.3.
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o. Copyright Office may register a visual art work (i) if it is the product of human authorNU.S.
The
ship, (ii) if it was independently created (meaning that the work was not merely copied from
another source), and (iii) if it contains a sufficient amount of original pictorial, graphic, sculptural, or architectural authorship. The Office reviews visual art works consistent with the general
principles set forth in Chapter 300 (Copyrightable Authorship: What Can Be Registered), as well
as the guidelines described in this Chapter.
In the case of two-dimensional works, original authorship may be expressed in a variety of ways,
such as the linear contours of a drawing, the design and brush strokes of a painting, the diverse
fragments forming a collage, the pieces of colored stone arranged in a mosaic portrait, among
other forms of pictorial or graphic expression.
In the case of three-dimensional works, original authorship may be expressed in many ways,
such as carving, cutting, molding, casting, shaping, or otherwise processing material into a threedimensional work of sculpture.

Likewise, original authorship may be present in the selection, coordination, and/or arrangement of images, words, or other elements, provided that there is a sufficient amount of creative
expression in the work as a whole.
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In all cases, a visual art work must contain a sufficient amount of creative expression. Merely
bringing together only a few standard forms or shapes with minor linear or spatial variations
does not satisfy this requirement.
The Office will not register works that consist entirely of uncopyrightable elements (such as
those discussed in Chapter 300, Section 313 and Section 906 below) unless those elements have
been selected, coordinated, and/or arranged in a sufficiently creative manner. In no event can
registration rest solely upon the mere communication in two- or three-dimensional form of an
idea, method of operation, process, or system. In each case, the author’s creative expression must
stand alone as an independent work apart from the idea which informs it. 17 U.S.C. § 102(b).
For more information on copyrightable authorship, see Chapter 300 (Copyrightable Authorship:
What Can be Registered).

906

Uncopyrightable Material

Section 102(a) of the Copyright Act states that copyright protection only extends to “original
works of authorship.” 17 U.S.C. § 102(a). Works that have not been fixed in a tangible medium of
expression, works that have not been created by a human being, and works that are not eligible
for copyright protection in the United States do not satisfy this requirement. Likewise, the copyright law does not protect works that do not constitute copyrightable subject matter or works
that do not contain a sufficient amount of original authorship.

906.1

Inc.
,
p
u
ro
19
0
G
2
w
,
The U.S. Copyright Office will register a visual
art
work
that
includes
uncopyrightable
material
11
illo
Z
h
.
c
r
v
if the work as a whole is sufficiently
and M
original.
a Some of the uncopyrightable elements
nc. artcreative
Ivisual
n
,
o
that are commonly found
in
works
are
discussed
in Sections 906.1 through 906.8 below.
T
d
VH of uncopyrightable
ive material, see Chapter 300, Section 313.
n
h
i
For a general
discussion
c
r
d
cite
87 a
5
5
3
17.
o
N
Common Geometric Shapes

The Copyright Act does not protect common geometric shapes, either in two-dimensional or
three-dimensional form. There are numerous common geometric shapes, including, without
limitation, straight or curved lines, circles, ovals, spheres, triangles, cones, squares, squares, cubes,
rectangles, diamonds, trapezoids, parallelograms, pentagons, hexagons, heptagons, octagons, and
decagons.
Generally, the U.S. Copyright Office will not register a work that merely consists of common
geometric shapes unless the author’s use of those shapes results in a work that, as a whole, is
sufficiently creative.
Examples:

• Geoffrey George creates a drawing depicting a standard pentagon with no
additional design elements. The registration specialist will refuse to register
the drawing because it consists only of a simple geometric shape.

• Georgina Glenn painstakingly sculpts a perfectly smooth marble sphere over
a period of five months. The registration specialist will refuse to register this
work because it is a common geometric shape and any design in the marble
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is merely an attribute of the natural stone, rather than a product of human
expression.

• Grover Gold creates a painting of a beach scene that includes circles of varying
sizes representing bubbles, striated lines representing ocean currents, as well
as triangles and curved lines representing birds and shark fins. The registration specialist will register the claim despite the presence of the common
geometric shapes.

• Gloria Grimwald paints a picture with a purple background and evenly
spaced white circles:

The registration specialist will refuse to register this claim because simple
geometric symbols are not eligible for copyright protection, and the combination of the purple rectangle and the standard symmetrical arrangement of
the white circles does not contain a sufficient amount of creative expression
to warrant registration.
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The registration specialist will register this claim because it combines multiple
types of geometric shapes in a variety of sizes and colors, culminating in a
creative design that goes beyond the mere display of a few geometric shapes
in a preordained or obvious arrangement.
906.2

Familiar Symbols and Designs

Familiar symbols and designs are not protected by the Copyright Act. 37 C.F.R. § 202.1(a). Likewise, the copyright law does not protect mere variations on a familiar symbol or design, either in
two or three-dimensional form. For representative examples of symbols or designs that cannot
be registered with the U.S. Copyright Office, see Chapter 300, Section 313.4(J).
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A work that includes familiar symbols or designs may be registered if the registration specialist determines that the author used these elements in a creative manner and that the work as a
whole is eligible for copyright protection.
Examples:

• Francis Ford created a sketch of the standard fleur de lys design used by the
French monarchy. The registration specialist may refuse to register this claim
if the work merely depicts a common fleur de lys.

• Samantha Stone drew an original silhouette of Marie Antoinette with a backdrop featuring multiple fleur de lys designs. The registration specialist may
register this work because it incorporates an original, artistic drawing in addition to the standard fleur de lys designs.
906.3

Colors, Coloring, and Coloration

Mere coloration or mere variations in coloring alone are not eligible for copyright protection.
37 C.F.R. § 202.1(a).
Merely adding or changing one or relatively few colors in a work, or combining expected or
familiar pairs or sets of colors is not copyrightable, regardless of whether the changes are made
by hand, computer, or some other process. This is the case even if the coloration makes a work
more aesthetically pleasing or commercially valuable. For example, the Office will not register a
visual art work if the author merely added relatively few colors to a preexisting design or simply
created multiple colorized versions of the same basic design. Copyright Registration for Colorized Versions of Black and White Motion Pictures, 52 Fed. Reg. 23,443, 23,444 (June 22, 1987).
Likewise, the Office generally will not register a visual art work if the author merely applied
colors to aid in the visual display of a graph, chart, table, device, or other article.
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will allow an applicant to include appropriate references to color in an application. For instance,
if an applicant refers to specific colors or uses terms such as “color,” “colored,” “colors,” “coloring,”
or “coloration,” the registration specialist generally will not reject the claim if the work contains
a sufficient amount of creative authorship aside from the coloration alone.
Examples:

• Cleo Camp took a photograph of a tree and digitally edited the image to add
new shades of red and blue. Cleo submitted an application to register the
altered photograph and described her authorship as “original photograph
digitally edited to add new shades of blue and red in certain places.” The
registration specialist will register the claim because the creativity in the photograph, together with the alteration of the colors, is sufficiently creative.

• Charles Carter took a digital image of Leonardo da Vinci’s Mona Lisa and
added different hair color, colored nail polish, stylized clothing, and darkened
skin. Charles submitted an application to register the image, and described his
authorship as “changed public domain Mona Lisa to green and pink streaked
hair; purple nail polish; prisoner-striped black-white clothing; and darkened
rouge on cheeks.” The registration specialist will register the work because the
changes in color are sufficient to constitute a new work of authorship.
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• Clara Connor found a black and white photograph that is in the public domain. She altered the image by adding a variety of colors, shades, and tones to
make it appear as if the photo was taken in a different season. Clara submitted
an application to register the revised photograph and in the Author Created
and New Material Included fields she described her authorship as “adapted
public domain black-white image by adding different colors, shades, tones, in
various places of derivative work.” The registration specialist may register the
work if Clara made sufficient changes to the preexisting photograph.

• Chris Crisp purchased a coloring book and colored the images with watercolors. He submitted an application to register the work and described his
authorship in the Author Created and New Material Included fields as “added
selected colors to pictures in someone else’s coloring book.” The registration
specialist may refuse to register the work if the changes were dictated by the
coloring book and the addition of color was not sufficiently creative.

• Colette Card registered a fabric design called “Baby Girl Fabric,” which contains a pink background with stylized images of cribs, rattles, and pacifiers.
Colette then created a fabric design called “Baby Boy Fabric” that is identical
to the “Baby Girl Fabric” design, except that the background color is blue instead of pink. Colette attempts to register the “Baby Boy Fabric,” disclaiming
the prior registration for the “Baby Girl Fabric.” The registration specialist will
refuse to register the blue variation because it is identical to the preexisting
“Baby Girl Fabric” design aside from the mere change in background color.

906.4
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These elements are mere variations of uncopyrightable
1
. words, which in turn are the building
Noor
blocks of expression. See id. The Office typically
letters
refuses claims based on individual alphabetic or numbering characters, sets or fonts of related
characters, fanciful lettering and calligraphy, or other forms of typeface. This is true regardless
of how novel and creative the shape and form of the typeface characters may be.
Examples:

• Felicia Frost creates a font called “Pioneer Living” that evokes historical
“Wanted: Dead or Alive” posters. The registration specialist will refuse to
register this font because it is a building block of writing.

• Calliope Cash creates a textile fabric consisting of a vertically striped grass
cloth and a traditional Chinese proverb. Each character is painted on a separate stripe in standard, unembellished calligraphy. The registration specialist
will refuse to register this fabric design because the calligraphy consists of
standard Chinese characters, and the simple arrangement of characters on
vertical stripes and the choice of grass cloth does not add sufficient creativity
to warrant registration.
There are some very limited cases where the Office may register some types of typeface, typefont,
lettering, or calligraphy, such as the following:
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• Pictorial or graphic elements that are incorporated into uncopyrightable characters or used

to represent an entire letter or number may be registrable. Examples include original pictorial
art that forms the entire body or shape of the typeface characters, such as a representation of
an oak tree, a rose, or a giraffe that is depicted in the shape of a particular letter.

• Typeface ornamentation that is separable from the typeface characters is almost always an

add-on to the beginning and/or ending of the characters. To the extent that such flourishes,
swirls, vector ornaments, scrollwork, borders and frames, wreaths, and the like represent
works of pictorial authorship in either their individual designs or patterned repetitions, they
may be protected by copyright. However, the mere use of text effects (including chalk, popup
papercraft, neon, beer glass, spooky-fog, and weathered-and-worn), while potentially separable, is de minimis and not sufficient to support a registration.

The Office may register a computer program that creates or uses certain typeface or typefont
designs, but the registration covers only the source code that generates these designs, not the
typeface, typefont, lettering, or calligraphy itself. For a general discussion of computer programs
that generate typeface designs, see Chapter 700, Section 723.
To register the copyrightable ornamentation in typeface, typefont, lettering, or calligraphy, the
applicant should describe the surface decoration or other ornamentation and should explain
how it is separable from the typeface characters. The applicant should avoid using unclear terms,
such as “typeface,” “type,” “font,” “letters,” “lettering,” or similar terms.
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Copyright protection may be available for the author’s original selection and/or arrangement of
specific content if it is sufficiently creative, but the copyright does not extend to the organization
without that particular content.
Examples:

• Loretta Leonard published a series of books on bird watching. Each book has
a two-inch right margin and a half-inch left margin, with the text appearing
in two columns of differing lengths. Loretta submits an application to register
the template for this layout. The registration specialist will refuse to register
this claim because the layout of these books does not contain a sufficient
amount of originality to be protected by copyright law.

• Fred Foster publishes a one-page newsletter titled Condo Living that provides
information for residents of his condominium complex. Each issue contains
the name of the newsletter, a drawing of the sun rising over the complex,
two columns reserved for text, and a box underneath the columns reserved
for photographs. Fred attempts to register the layout for his newsletter. The
registration specialist will reject the claim in layout, but may register the illustration if it is sufficiently creative.
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906.6

Mechanical Processes and Random Selection

The copyright law only protects works of authorship that are created by human beings. Works
made through purely mechanical processes or with an automated selection and arrangement
are not eligible for copyright protection. The U.S. Copyright Office will refuse to register a claim
in a work that is created through the operation of a machine or process without any human
interaction, even if the design is randomly generated.
Example:

• Megan Mott developed linoleum flooring with a random confetti design. The
design was created by a purely mechanical process that randomly distributed
material on the surface of the linoleum. The registration specialist will refuse
to register this design because it was produced by a mechanical process and a
random selection and arrangement.
906.7

Naturally Occurring and Discovered Material

Because human authorship is required for copyright protection, the U.S. Copyright Office will
not register naturally occurring objects or materials that are discovered in nature. This includes
natural objects or materials with standard wear or acute breaks or fissures resulting from weather
conditions or other natural phenomena, such as water currents, wind, rain, lightning, sunlight,
heat, or cold. Similarly, the Office will refuse to register a work that is created through naturally
occurring processes or events, such as the resulting visual appearance of an object or liquid when
different chemical elements interact with each other.
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to register the overall work. Although there is
1
No. no human authorship in the driftwood itself, the registration specialist may
register the seagull carving if it is sufficiently creative.

• Felipe French found a stone with deep grooves. Felipe brought the stone to
his studio, polished it, mounted it on a brass plate, and submitted it for registration. The registration specialist will refuse registration because the stone’s
appearance was the result of a naturally occurring phenomenon and the
mounting was merely de minimis.

• Natalia Night creates a sticker made of two clear plastic sheets bonded together with a small amount of colored liquid petroleum between the sheets. Due
to the way petroleum naturally behaves, any slight pressure on the outside of
the sticker creates undulating patterns and shapes, no two of which are ever
identical. The registration specialist will refuse to register this sticker because
the specific outlines and contours of the patterns and shapes formed by the
liquid petroleum were not created by Natalia, but instead were created by a
naturally occurring phenomenon.
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906.8

Functional and Useful Elements

The copyright law does not protect “useful articles” as such, or the “mechanical or useful aspects”
of works of artistic craftsmanship.” 17 U.S.C. § 101 (definition of Pictorial, graphic, and sculptural
works). However, copyright does protect the creative form of a work of artistic craftsmanship,
such as a creatively-shaped necklace or decorative vase. Copyright also protects two- or threedimensional artistic features incorporated into the design of a useful article, if those features are
separable from the useful article.
For example, a lamp is a considered a useful article, because it has an intrinsic utilitarian function,
namely, to provide lighting. By contrast, a three-dimensional floral design affixed to the base of
a lamp or a two-dimensional garden design painted on a lamp shade does not have an intrinsic
utilitarian function. Therefore, the U.S. Copyright Office may register those design features if
they are separable from the functional aspects of the lamp and if they are sufficiently original
and creative. See Star Athletica, 137 S. Ct. at 1007, 1011-12.
For a general discussion of the legal standard for evaluating useful articles, see Section 924.
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Derivative Visual Art Works

Inc.
,
p
u
ro
19
0
G
2
w
,
A derivative visual art work is a work based
on or derived from
lo
11 one or more preexisting works.
Zilauthor
hwork
. the
c
r
v
A derivative work may be registered
if
of
that
contributed a sufficient amount
a
.
c
M
n
I
n
,
o
create
an
original
work
of
authorship.
The
new material must be original
of new authorship toH
T
d
e
Vin itself.
v
i
n
h
i
and copyrightable
c
cited 5587 ar
-3 art works that may be registered as derivative works include:
Examples
1of7visual
.
o
N
Copyrightable Authorship in Derivative Works

• Sculptures based on drawings.

• Drawings based on photographs.
• Lithographs based on paintings.
• Books of maps based on public domain maps with additional features.
Examples of works that cannot be registered as derivative works, because they contain no new
authorship or only a de minimis amount of authorship include the following types of visual
art works:

• Photocopies and digital scans of works.
• Mere reproductions of preexisting works.
For a general discussion of the legal standard for determining whether a derivative work contains
a sufficient amount of original expression to warrant registration, see Chapter 300, Section 311.
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907.2

Permission to Use Preexisting Material

Authors often incorporate material created by third parties into their visual art works, such as
a third party photograph that is used in a collage or third party clip art that is used in a logo.
Generally, if the third party material is protected by copyright, the applicant must exclude that
material from the claim using the procedure described in Chapter 600, Section 621.8. However,
the applicant does not have to disclaim uncopyrightable elements, such as letters of the alphabet
or geometric shapes.
The U.S. Copyright Office generally does not investigate the copyright status of preexisting
material or investigate whether it has been used lawfully. However, the registration specialist
may communicate with the applicant to determine whether permission was obtained where a
recognizable preexisting work has been incorporated into a visual art work. The applicant may
clarify the lawful use of preexisting material by including a statement to that effect in the Note
to Copyright Office field of the online application or in a cover letter submitted with the paper
application. If it becomes clear that preexisting material was used unlawfully, the registration
specialist will refuse to register the claim.
Example:

• Theresa Tell creates a collage that combines her own artwork with logos from
a number of famous companies. She files an application to register her “twodimensional artwork.” Depending on the facts presented, the registration specialist may ask the applicant to exclude the logos from the claim by stating
“preexisting logos incorporated” in the Material Excluded field. In addition,
the specialist may ask Theresa to limit her claim by stating “selection and arrangement of preexisting logos with new two-dimensional artwork added” in
the New Material Included field.
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Jewelry

Jewelry designs are typically protected under the U.S. copyright law as sculptural works, although
in rare cases they may be protected as pictorial works. This Section discusses certain issues that
commonly arise in connection with such works.

908.1

What Is Jewelry?

For purposes of copyright registration, jewelry designs are considered “works of artistic craftsmanship,” which are protected “insofar as their form but not their mechanical or utilitarian
aspects are concerned.” 17 U.S.C. § 101 (definition of “pictorial, graphic, and sculptural works”).
Jewelry includes any decorative article that is intended to be worn as a personal adornment,
regardless of whether it is hung, pinned, or clipped onto the body (such as necklaces, bangles, or
earrings) or pinned, clipped, or sewn onto clothing (such as brooches, pins, or beaded motifs).
Jewelry also includes jeweled and beaded designs that are applied to garments and accessories
(such as hatpins, hairpins, hair combs, and tiepins). However, when these types of works are
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fixed onto clothing and/or accessories, they may be registered only if they are separable from
the clothing and/or accessories.

908.2

Copyrightable Authorship in Jewelry

Jewelry designs may be created in a variety of ways, such as carving, cutting, molding, casting, or
shaping the work, arranging the elements into an original combination, or decorating the work
with pictorial matter, such as a drawing or etching.
The U.S. Copyright Office may register jewelry designs if they are sufficiently creative or expressive. The Office will not register pieces that, as a whole, do not satisfy this requirement, such as
mere variations on a common or standardized design or familiar symbol, designs made up of
only commonplace design elements arranged in a common or obvious manner, or any of the
mechanical or utilitarian aspects of the jewelry. Common de minimis designs include solitaire
rings, simple diamond stud earrings, plain bangle bracelets, simple hoop earrings, among other
commonly used designs, settings, and gemstone cuts.
Examples:

• Janine Jackson creates a brooch consisting of three parallel rows of sapphires.
The registration specialist will refuse registration because the design is common and there is only a de minimis amount of authorship in the arrangement
of stones.
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When preparing the identifying material for a jewelry design (which may consist of photographs
or drawings) the applicant should include all of the copyrightable elements that the applicant
intends to register. This is important because the registration specialist can examine only the
designs that are actually depicted in the identifying material. If the applicant wants the registration to cover more than just the face of a jewelry design, the identifying material should depict
the design from different angles. Additionally, if the applicant wants the registration to cover
part of the design or details that are relatively small, the applicant should make sure that those
portions are clearly visible in the identifying material.
When evaluating a jewelry design for copyrightable authorship, the registration specialist will
consider the design as a whole, rather than the component elements of the design. In making
this determination, the specialist may consider the following aspects of a jewelry design:

• The shapes of the various elements (e.g., gemstones, beads, metal pieces, etc.).
• The use of color to create an artistic design (although color alone is generally insufficient).
• Decoration on the surface of the jewelry (e.g., engraved designs, variations of texture, etc.).
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• The selection and arrangement of the various elements.
The following aspects of jewelry generally are not copyrightable and are not considered in analyzing copyrightability:

• Faceting of individual stones (i.e., gem-cutting).
• Purely functional elements, such as a clasp or fastener.
• Common or symmetrical arrangements.
As a general rule, if the shape or decoration of a particular element contains enough authorship
to support a registration, the specialist will register the claim. If not, the specialist will consider
other factors, such as the selection, coordination, and/or arrangement of elements, as well as
the degree of symmetry.
When evaluating the copyrightability of a jewelry design, the specialist may consider the number
of elements in the design. More elements may weigh in favor of copyrightability, although a work
containing multiple elements may be uncopyrightable if the elements are repeated in a standard
geometric arrangement or a commonplace design. A work containing only a few elements may
be copyrightable if the decoration, arrangement, use of color, shapes, or textures are sufficient
to support a claim.
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Copyrightable Authorship in Photographs

As with all copyrighted works, a photograph must have a sufficient amount of creative expression
to be eligible for registration. The creativity in a photograph may include the photographer’s
artistic choices in creating the image, such as the selection of the subject matter, the lighting, any
positioning of subjects, the selection of camera lens, the placement of the camera, the angle of
the image, and the timing of the image.
Example:

• The Office receives ten applications, one from each member of a local photography club. All of the photographs depict the Washington Monument and
all of them were taken on the same afternoon. Although some of the photographs are remarkably similar in perspective, the registration specialist will
register all of the claims, because each photographer selected the angle and
positioning of his or her photograph, among other creative choices.
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909.2

Subject Matter of Photographs

To be eligible for copyright protection, the subject of the photograph does not need to be copyrightable. A photograph may be protected by copyright and registered with the U.S. Copyright
Office, even if the subject of the photograph is an item or scene that is uncopyrightable or in
the public domain.
Example:

• Phoebe Pool takes a photograph of a mountain range, selecting the angle,
distance, and lighting for the image. The registration specialist will register
the work even though the mountain range itself is not copyrightable.
909.3

Photographic Reproductions, Digital Copying, and Editing

Although most photographs warrant copyright protection, the U.S. Copyright Office will not
register photographs that do not display a sufficient amount of creative expression. A photograph that is merely a “slavish copy” of a painting, drawing, or other public domain or copyrighted work is not eligible for registration. The registration specialist will refuse a claim if it is
clear that the photographer merely used the camera to copy the source work without adding any
creative expression to the photo. Similarly, merely scanning and digitizing existing works does
not contain a sufficient amount of creativity to warrant copyright protection.
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Example:

The Office often receives applications to register preexisting works that have been restored to
their original quality and character. Merely restoring a damaged or aged photograph to its original state without adding a sufficient amount of original, creative authorship does not warrant
copyright protection.
The registration specialist will analyze on a case-by-case basis all claims in which the author used
digital editing software to produce a derivative photograph or artwork. Typical technical alterations that do not warrant registration include aligning pages and columns; repairing faded print
and visual content; and sharpening and balancing colors, tint, tone, and the like, even though the
alterations may be highly skilled and may produce a valuable product. If an applicant asserts a
claim in a restoration of or touchups to a preexisting work, the registration specialist generally
will ask the applicant for details concerning the nature of changes that have been made. The
specialist will refuse all claims where the author merely restored the source work to its original
or previous content or quality without adding substantial new authorship that was not present
in the original.
The specialist may register a claim in a restored or retouched photograph if the author added a
substantial amount of new content, such as recreating missing parts of the photograph or using
airbrushing techniques to change the image. As a general rule, applicants should use terms such
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as “photograph” or “2-D artwork” to describe this type of authorship, and should avoid using
terms such as “digital editing,” “touchup,” “scanned,” “digitized,” or “restored.”
Examples:

• Sarah Smith discovers a box of old family photographs in her great-grandmother’s attic. She scans them into her computer and uses software that automatically smoothens the creases in the images. Sarah files an application
to register the altered photographs. The registration specialist will refuse to
register these works, because the use of automated software to smooth preexisting photographs was de minimis.

• Dave Daniel submits an application claiming “photograph and two-dimensional artwork.” The registration specialist asks Dave to clarify the nature of
the two-dimensional artwork that he contributed to this work. Dave explains
that he took a photograph and then digitally touched up several parts of
his image. He also explains that he improved the color, tone, and temper;
removed noise imperfections inherent in the film; and adjusted aspects to balance the photograph. The specialist will register the claim in the “photograph,”
because this term accurately describes the photograph and the authorship
involved in editing the original image. The specialist will ask for permission
to remove the claim in “two-dimensional artwork” because the work contains
no additional artwork aside from the photograph itself.
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When completing an application for this type of work, applicants should describe the specific
elements of the game that the applicant intends to register, such as the text, the artwork on a
playing board, and/or the original sculptural elements of game pieces. Applicants should not
assert a claim in “game” or “game design,” because it is generally understood that the game as a
whole encompasses the ideas underlying the game. For the same reason, applicants should not
assert a claim in the methods for playing the game.
Examples:

• Gloria Glam files an application to register a new board game. In her application she asserts a claim in “text and board artwork.” The game board contains
intricate designs and the instructions consist of two pages of text. The registration specialist will register the claim.

• Garfield Grant files an application for a new type of soccer playing field. The
deposit material contains text and a set of technical drawings. The registration specialist will refuse to register the playing field itself, but will register
the drawings and text that describe the field. The registration will extend
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only to the actual descriptive text and drawings and not to the design for the
field itself.

• Glenn Garner files an application to register a “new game of chess, consisting of a new way to play the game, new playing pieces, and a new board with
three levels.” The registration specialist may register any descriptive text and
the design of the playing pieces if they contain a sufficient amount of creative expression. However, the specialist will refuse to register the idea for and
method of playing the new game, as well as the idea of playing the game on
a board split into three levels.
For information on how to register purely literary aspects of a game, see Chapter 700, Section
714. For information concerning the deposit requirements for games, see Chapter 1500, Sections
1509.1(B) and 1509.3(A)(7).

911

Characters

The original, visual aspects of a character may be protected by copyright if they are sufficiently
original. This may include the physical attributes of the character, such as facial features and
specific body shape, as well as images of clothing and any other visual elements.
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The U.S. Copyright Office will register visual art works that depict a character, such as drawings,
sculptures, and paintings. A registration for such works extends to the particular authorship depicted in the deposit material, but does not extend to unfixed characteristics of the character that
are not depicted in the deposit. Nor does it cover the name or the general idea for the character.

applicant uses these terms, the registration specialist may ask the applicant to remove them
from the claim. Likewise, if the deposit material contains a well-known or recognizable character,
the specialist may ask the applicant to exclude that preexisting material from the claim if the
applicant fails to complete the Limitation of Claim portion of the application.
Examples:

• Charles Crest creates a sketch of a field mouse with a straw hat and a mischievous grin. He intends to use the sketch in an animated film. He files an
application that asserts a claim in “two-dimensional artwork” and “character.”
The registration specialist may ask Charles to limit the claim to the artwork
and to remove the term “character” from the application.

• Chris Crow creates a series of drawings featuring a stylized flamingo in several poses and wearing different hats. He files an application to register his
drawings under the title “Concept Drawings for Character Designs” and he
asserts a claim in “two-dimensional artwork.” The registration specialist may
register the claim and may send the applicant a warning letter noting that the
registration covers only the specific sketches included in the deposit.
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• Chloe Crown creates a series of drawings depicting several well-known comic
book characters. She files an application that asserts a claim in “character
redesigns” or “new versions of characters.” The registration specialist may ask
Chloe if she has permission to prepare these derivative works and to clarify
the derivative authorship that she contributed to the preexisting material.
912

Cartoons, Comic Strips, and Comic Books

Cartoons, comic strips, and comic books typically contain pictorial expression or a combination
of pictorial and written expression. These types of works may be registered as visual art works
or literary works, depending on the nature of the expression that the author contributed to
the work. If the work contains pictorial material or a substantial amount of pictorial material
combined with text, the applicant should select Work of the Visual Arts (in the case of an online
application) or Form VA (in the case of a paper application). If the work mostly contains text
with a small amount of pictorial material, the applicant should select Literary Work for an online
application or Form TX for a paper application. If the types of authorship are roughly equal, the
applicant may use any type of application that is appropriate.
A registration for a cartoon, comic strip, or comic book only covers the specific work that is
submitted to the U.S. Copyright Office. The Office does not offer so-called “blanket registrations” that cover prior or subsequent iterations of the same work. For example, a registration for
a comic strip that depicts a particular character covers the expression set forth in that particular
strip, but it does not cover the character per se or any other strip or other work that features the
same character. (For more information concerning characters, see Section 911.)
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publication option. However, the works cannot be aggregated simply for the purpose of registration; instead they must have been first distributed to the public in the packaged unit. If all of the
works were first published as a contribution to a periodical, such as a newspaper or magazine,
it may be possible to register the contributions as a group. For detailed information concerning
unpublished collections, the unit of publication option, and the group registration option for
contributions to periodicals, see Chapter 1100, Sections 1106, 1107, and 1115.
Comic books are typically created by multiple authors, and the issues surrounding the authorship and ownership of the various contributions can be complex. In some cases, the creators
may prepare their contributions on a work for hire basis as employees or pursuant to a freelancer
work made for hire agreement. In some cases, the comic book may be a joint work. In other
cases, different authors may create different aspects of the comic book, with some aspects originating from the publisher and other aspects originating from one or more individual, nonemployee authors (i.e., derivative works). For example, the publisher may claim ownership of the
characters and the basic story, and may hire others to create the artwork, text, and/or lettering
for particular issues. Then a freelance or staff contributor may contribute coloring and editing.
If all of the work is done on a work made for hire basis, the authorship is clearly owned by the
publisher, and as such the publisher should be named as the claimant.
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If multiple authors contributed to the comic book as individual authors (not as joint authors or
under a work made for hire agreement), and if it is unclear from the face of the deposit copy(ies)
which author created what authorship and on what basis, the applicant should provide that
information in the Author Created field of the online application or the Nature of Authorship
space of the paper application. Such claims may require multiple separate applications to register
the derivative authorship (e.g., an application for the pencil drawings and a separate application
for the coloring of the preexisting drawings).
In some cases, comic book publishers license the use of another party’s characters and stories. In
other cases, the publisher creates the stories, but the characters have been licensed. In such cases,
the applicant should exclude the licensed characters and/or stories from the claim by stating
“licensed character” or “licensed character and storyline” in the Material Excluded / Preexisting
Materials field/space. The claimant should not name the licensor of the preexisting characters
and/or stories as an author of the new text and artwork in the comic book.
The registration specialist will communicate with the applicant if the authorship or ownership
information provided in the application is unclear or inconsistent with other statements in the
application, the deposit copy(ies), or industry practice. In addition, the specialist may question
whether a given work is a collective work or joint work, rather than a work consisting of separately owned contributions or works.
The Office will not register mere reprints, reissues, re-inks/letters/colors, or previously published,
or previously registered comic books, unless the author contributed new copyrightable authorship in adapting or changing the preexisting content.
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A visual art work that is used as a trademark, logo, or label may be registered if it satisfies “the
requisite qualifications for copyright.” 37 C.F.R. § 202.10(b). The authorship in the work may be
pictorial, graphic, or in rare cases sculptural, or the work may contain a combination of these
elements. When reviewing an application to register a trademark, logo, or label the U.S. Copyright Office will examine the work to determine if it embodies “some creative authorship in its
delineation or form.” Id. § 202.10(a). However, the Office will not consider whether the work has
been or can be registered with the U.S. Patent and Trademark Office. Id. § 202.10(b).
The copyright law covers the creative aspects of a pictorial, graphic, or sculptural work, regardless
of whether the work has been used or is capable of being used as an indicator of source. Unlike
trademark law, copyright law is not concerned with consumer confusion and a trademark, logo,
or label may be eligible for copyright protection regardless of whether the work is distinctive
or whether consumers may be confused by the use of that work. In other words, a visual art
work may be distinctive in the trademark sense, even if it does not qualify as a work of original
authorship in the copyright sense.
The Office typically refuses to register trademarks, logos, or labels that consist of only the following content:
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• Wording.
• Mere scripting or lettering, either with or without uncopyrightable ornamentation.
• Handwritten words or signatures, regardless of how fanciful they may be.
• Mere spatial placement or format of trademark, logo, or label elements.
• Uncopyrightable use of color, frames, borders, or differently sized font.
• Mere use of different fonts or functional colors, frames, or borders, either standing alone or
in combination.
Example:

• Lori Lewis submits a logo consisting of two letters linked together and facing
each other in a mirror image, and two unlinked letters facing each other and
positioned perpendicular to the linked letters. The registration specialist
will refuse to register this work because letters alone cannot be registered, and
there is insufficient creativity in the combination and arrangement of these
elements. See Coach, Inc. v. Peters, 386 F. Supp.2d 495, 498 (S.D.N.Y. 2005).
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914

Catalogs

For purposes of copyright registration, catalogs are considered compilations of information or
collective works that contain written descriptions and/or pictorial depictions of two or threedimensional products. Catalogs generally contain copyrightable pictorial and/or literary authorship, and they also may contain copyrightable authorship in the selection, coordination,
and/or arrangement of copyrightable or uncopyrightable elements.
The photographs within a catalog may be registered together with the catalog as a whole (i) if
the photographs and the catalog were created by the same author, or (ii) if the copyright claimant owns all of the rights in the photographic authorship and compilation authorship that the
author contributed to the catalog. However, a claim in the photographs does not extend to the
actual works or objects depicted in those images.
A catalog may be registered as a compilation of photographs or a collective work consisting
of photographs if there is a sufficient amount of creative expression in the author’s selection,
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coordination, and/or arrangement of the images. However, a catalog is not considered a compilation of the works or objects depicted in those photographs, nor is it considered a collective
work consisting of the works or objects depicted therein. Accord Registration of Claims to
Copyright, 77 Fed. Reg. 37,605, 37,606 (June 22, 2012). As a result, a registration for a catalog
generally does not extend to the works or objects shown in that work, even if they are eligible
for copyright protection and even if the claimant owns all of the rights in those works or objects.
Instead, the registration extends only to the pictorial authorship involved in creating the images,
and the authorship involved in selecting, coordinating, and/or arranging those images within
the catalog as a whole.
By contrast, if the applicant submits photographs or pictorial illustrations of a two- or threedimensional work (as opposed to a catalog depicting a two- or three-dimensional work), the
registration may cover the pictorial or sculptural authorship that the author contributed to that
work if it is clear that the photographs or illustrations are being used as identifying material
for the work depicted therein and that the applicant is not attempting to register the authorship
involved in creating those images.
As a general rule, it is not possible to register a group of pictorial, graphic, or sculptural works
with one application, one filing fee, and a submission of identifying material. Instead, the applicant generally must submit a separate claim for each work. However, there are two limited
exceptions to this rule.

.
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Photographs or illustrations of the two- or three-dimensional works may be used as identifying material in this situation, provided that the applicant asserts a claim in the works depicted
in those images rather than the authorship involved in creating the images themselves.

When a group of photographs are published in a catalog the works depicted therein are considered published, regardless of whether they are two- or three-dimensional. However, the fact
that a group of works were published in the same catalog does not necessarily mean that the
catalog constitutes a unit of publication or that the works may be registered together with the
unit of publication option.
A unit of publication is a package of separately fixed elements and works that are physically
bundled together by the claimant for distribution to the public as a single, integrated unit. The
unit must contain an actual copy of the works and the works must be distributed to the public
as an integral part of the unit. A unit that merely contains a representation of the works, or
merely offers those works to the public (without actually distributing them) does not satisfy this
requirement. For example, a boxed set of fifty different greeting cards sold as a package to retail
purchasers would qualify as a unit of publication. By contrast, a catalog offering fifty different
greeting cards for individual purchase would not be considered a unit of publication, even if
all of the cards may be ordered from the catalog for a single price. Although a catalog may offer
multiple items for sale to the public, the catalog itself does not qualify as a unit of publication,
because the items themselves are not packaged together in the catalog for actual distribution to
the public.
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For a general discussion of compilations and collective works, see Chapter 500, Sections 508 and
509. For detailed information concerning unpublished collections and the unit of publication
option, see Chapter 1100, Sections 1106 and 1107.

915

Retrospective Works and Exhibition Catalogs

Retrospective works are published books, websites, or other works that review or look back
on the career of a visual artist. Exhibition catalogs are catalogs, brochures, or other works that
contain copies of works featured in a particular exhibition or other works by the same visual
artist(s). Both retrospective works and exhibition catalogs typically contain both new and preexisting authorship.
The new authorship is usually prepared expressly for the retrospective work or the exhibition
catalog, and may include elements such as an introduction, critical essays, photographs, annotated bibliographies, chronological timelines, and the like.
As for the visual artist’s works, retrospective works and exhibition catalogs usually contain (i)
works that were published before they appeared in the new work, and (ii) other works that have
never been sold or otherwise published or publicly exhibited before they appeared in the new
work.
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When a previously unpublished work is first published in a retrospective work or exhibition
catalog, the fact that the work has been published will affect the subsequent registration options
for that work. For this reason, artists may want to consider registering their pictorial, graphic,
or sculptural works prior to authorizing their depiction in a retrospective work or exhibition
catalog.

registered, published, or in the public domain should be excluded from the claim using the
procedures described in Chapter 600, Section 621.8.
In all cases, the applicant should anticipate that the registration specialist will raise questions
about the ownership and first publication provenance of artwork depicted in a retrospective
work or exhibition catalog. Therefore, when completing the application, the applicant should
provide as much information about those works as possible.

916

916.1

Art Prints and Reproductions

Copyrightable Authorship in Art Prints and Reproductions

A reproduction of a work of art or a two-dimensional art print may be protected as a derivative
work, but only if the print or reproduction contains new authorship that does not appear in the
original source work. This category includes hand painted reproductions (typically on canvas);
plate, screen, and offset lithographic reproductions of paintings; Giclée prints; block prints;
aquaprint; artagraph; among other forms of expression.
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Making an exact copy of a source work is not eligible for copyright protection, because it is akin
to a purely mechanical copy and includes no new authorship, regardless of the process used to
create the copy or the skill, craft, or investment needed to render the copies. For the same reason,
a print or reproduction cannot be protected based solely on the complex nature of the source
work, the apparent number of technical decisions needed to produce a near-exact reproduction,
or the fact that the source work has been rendered in a different medium. For example, the U.S.
Copyright Office will not register the following types of prints and reproductions:

• Reproductions of purely textual works.
• Reproductions in which the only changes are to the size or font style of the text in an underlying work.

• Mere scans or digitizations of texts or works of art.
• Reproductions in which the only change from the original work is a change in the printing
or manufacturing type, paper stock, or other reproduction materials.

• Preservation and restoration efforts.
• Any exact duplication, regardless of the medium used to create the duplication (e.g., hand
painting, etching, etc.).
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Distinguishing Art Prints and Reproductions from the Source Work and
Identifying Material

To register an art print or a reproduction of a work of art, the applicant should fully describe
the new authorship that the author contributed to the source work. As a general rule, the terms
“2-D artwork” or “reproduction of work of art” may be used to describe the authorship involved
in recasting, transforming, or adapting the source work. When completing an online application
the applicant should provide this information in the Author Created field. When completing a
paper application, the applicant should provide this information in the Nature of Authorship
space. In addition, applicants are strongly encouraged to provide a clear description of the new
authorship that the author contributed to the art print or reproduction using specific terms
that distinguish the new authorship from the source work. This information may be provided
in the Note to Copyright Office field or in a cover letter. Doing so may avoid the need for correspondence that could delay the examination of the application.
The applicant should not refer to the authorship in the source work that has been recast, transformed, or adapted by the author of the print or reproduction. Likewise, the applicant should
not refer to the type of identifying material that the applicant intends to submit to the Office.
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For example, if the applicant intends to register a lithographic reproduction of a preexisting
painting, the applicant should clearly describe the new artwork that the author contributed to
that reproduction. The author should not refer to the preexisting painting that is depicted in the
lithograph. If the applicant intends to submit a photograph of the lithograph as the identifying
material for the claim, the applicant should not refer to the reproduction as a “photograph.” If
the applicant states “photograph” the registration specialist may assume that the applicant intends to register the authorship involved in taking the photograph of the lithograph, rather than
the authorship involved in creating the reproduction of the preexisting painting.

916.2(B)

Authorship Unclear

Applicants should not use vague terms to describe the new authorship that the author contributed to an art print or reproduction. Likewise, applicants should not use terms that merely
describe the tools or methods that the author used to create the work, such as “computer print,”
“computer reproduction,” “block print,” “offset print,” “print,” or “photoengraving,” because
this suggests that the applicant may be asserting a claim in an idea, procedure, process, system,
method of operation, concept, principle, or discovery.
If the author merely painted over areas of the source work, the registration specialist may communicate with the applicant if it appears that the applicant is attempting to register the authorship (if any) involved in restoring the source work to its original condition.
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Instead, applicants should identify any copyrightable content in the work and should describe
that content using terms such as “sculpture,” “painting,” “photographs,” or the like. This is true
even if the overall installation itself is a registrable work of authorship. In such cases the applicant
should use accepted terms to describe the work, such as “a series of sequentially and thematically related photographs interspersed with drawn and painted images to create a larger work
of authorship.”

918

Maps

Maps may be protected under the copyright law as pictorial works or sculptural works, depending on whether the work contains two- or three-dimensional authorship. Indeed, maps were
among the first works that were eligible for copyright protection under the 1790 Act. This Section discusses certain issues that commonly arise in connection with such works.
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918.1

Copyrightable Authorship in Maps

Maps are cartographic or visual representations of an area. Examples include terrestrial maps
and atlases, marine charts, celestial maps, as well as three-dimensional works, such as globes
and relief models. A map may represent a real or imagined place, such as a map in a book or
videogame that depicts a fictional country.
The U.S. Copyright Office will register maps, globes, and other cartographic works if they display
a sufficient amount of original pictorial or sculptural authorship.
The Office may register an original selection, coordination, and/or arrangement of cartographic
features, such as roads, lakes, or rivers, cities, or political or geographic boundaries. But to be
copyrightable, the work as a whole must be creative and it must not be intrinsically utilitarian.
In making this determination, the Office will not consider the amount of effort required to create
the work, such as surveying or cartographic field work.

918.2

Derivative Maps

Maps are often based on one or more preexisting works. A derivative map may be eligible for
registration if the author added a sufficient amount of new authorship to the preexisting material, such as depictions of new roads, historical landmarks, or zoning boundaries.
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amount of new authorship. For instance, “[a]dditions to … preexisting maps such as color, shading, and labels using standard fonts and shapes fall within the narrow category of works that
lack even a minimum level of creativity” required for registration. Darden v. Peters, 488 F.3d 277,
287 (4th Cir. 2007). Reprints of public domain maps or previously published materials are not
registrable. Similarly, maps that consist solely of public domain elements, common elements, or
elements that contain no original compilation authorship are not registrable, such as an outline
map of the United States containing nothing more than the names of the state capitals.

919

Models, Including Three-Dimensional Reproductions and Scientific Models

For purposes of copyright registration, a model is a three-dimensional replica or depiction of an
object or design, such as a model car or a model of an architectural design. Models are typically
protected under U.S. copyright law as sculptural works, although they also may include pictorial
or graphic elements. This Section discusses certain issues that commonly arise in connection
with such works.
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919.1

Copyrightable Authorship in Models

Models may be renditions of either artistic or utilitarian objects. Some models are exact or
substantially similar copies of the item they depict, while others are merely interpretative copies.
A model of a useful article or a model of an architectural work generally is protectable if it
includes a sufficient amount of original authorship and if it contains some original differences
from the object depicted. The copyright law protects models if there are distinguishable, creative
differences in shape, line, perspective, or details between the model and the depicted object. The
amount of effort, time, monetary expense, technical skill, or craft that the author contributed
to the model is irrelevant to this determination. The complexity of the depicted object is also
irrelevant. A model of a relatively simple object may be copyrightable if the author exercised
sufficient creativity in rendering that object as a model. However, the Office will not register a
model simply because it depicts an object that is extremely complex.
The copyright law does not protect models that are exact copies of the source work, regardless
of how much skill or labor was involved in creating the replica. Merely reducing or enlarging
the size of the source work or producing the source work in a new medium is not sufficient to
warrant copyright protection. Likewise, the copyright law does not protect models if the differences between the model and the source work were dictated by manufacturing or material
requirements.

919.2
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No. may use the term “reproduction of work of art” to describe a model that is a threeApplicants
dimensional interpretation of a preexisting work of art, such as a three-dimensional model of
the Mona Lisa. If the model is an original, sculptural interpretation of an uncopyrightable object
that is not a work of art, such as a truck, a train, or the letter “G,” applicants should use the term
“sculpture” rather than the term “reproduction of work of art.”
In addition, applicants are strongly encouraged to provide a clear description of the creative
authorship that the author contributed to the model using specific terms that distinguish the
model from the object depicted. This information may be provided in the Note to Copyright
Office field or in a cover letter. Doing so may avoid the need for correspondence that could delay
the examination of the application.
If the work described in the application is a model of a work that is protected by copyright, the
applicant should describe the new material that the author contributed to the model and should
exclude the preexisting material from the claim in the appropriate fields or spaces of the application. For guidance in completing this portion of the application, see Chapter 600, Section 621.8.
Such statements are encouraged, but not required, if the work described in the application is a
model of an uncopyrightable object.
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920

Patterns, Stencils, and How-To Books

Pattern books contain specific instructions on how to make various items, such as knitwear and
toys, while how-to books typically contain instructions on how to perform various techniques.
Stencils provide outlines and shapes that may be used for other purposes, such as a stencil of
leaves that may be used for painting a border on a wall. This Section discusses certain issues that
commonly arise in connection with such works.

920.1

Patterns for Making Articles

The drawings and text in a pattern book may be copyrightable, if they are sufficiently original.
This may include textual instructions, technical diagrams that demonstrate cutting, stitching,
weaving, or other techniques required by the pattern, as well as illustrations of the completed
items.
A registration for a pattern book generally does not extend to individual pattern pieces that may
be used to create a useful article, such as shapes that may be traced and used to make a sleeve for
a dress, because they have an intrinsic utilitarian function. See 17 U.S.C. § 113(b). Nor does the
registration extend to any useful article that may be created with the pattern, such as an item of
clothing. For a general discussion of useful articles, see Section 924.

920.2

920.3

Inc.
,
p
u
Stencils and Templates
ro
19
0
G
2
w
,
1
illo
h or1cutting
.Z
c
r
v
Stencils and templates are patterns
for
tracing, trimming,
designs or other items dea
.
c
nM
, In TheeOffice
o
picted by the stencil H
or template.
may
register stencils or templates that contain a sufT
d
hivor graphic artwork or original compilations of such artwork,
inof V
ficient amount
original pictorial
c
r
d
a
e
t
7 contains original, artistic images of animals, trees, and automobiles.
suchcasi a stencil 5
book
58that
3
7
However,
refuse to register stencils consisting of common figures, symbols, or
. 1the Office willmaterial,
Nouncopyrightable
other
including any standard arrangements thereof.
How-To Books, Project Books, and Crafts-Making Books

A how-to book explains how to perform certain skills and techniques. These types of works
generally do not contain pattern pieces or parts, because they are intended to teach a craft or
technique rather than provide instructions on making a specific item.
How-to books typically contain text, photographs, and technical diagrams, which may be protected by copyright law if they are sufficiently creative. However, the “project” or “craft” as a
whole — even if it is original — is merely an idea that is not copyrightable. 17 U.S.C. § 102(b).
The Office will reject nonspecific claims in project ideas or project design.

920.4

Application Tips for Patterns, Stencils, and How-To Books

To register a pattern, stencil, or how-to book, the applicant should describe the copyrightable
content in the deposit using terms such as “text, “2-D artwork,” “photograph,” or “technical
drawing,” as applicable. Applicants should not assert a claim in “pattern,” “project,” “activity,”
or “craft.”
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If the deposit copy(ies) identify the author or designer of the projects, crafts, or designs and
if that author is not named in the application, the applicant should explain how the claimant
acquired ownership of the copyright by checking the work made for hire box “yes” (if the work
qualifies as a work made for hire) or by including an appropriate transfer statement. For guidance in completing these portions of the application, see Chapter 600, Sections 614 and 620.
In no case will a registration for two-dimensional artwork, three-dimensional sculpture, or technical drawing cover an uncopyrightable item that results from the deposit copy(ies) or the pattern pieces that may be used to make that item.

921

Graphs, Charts, Tables, and Figures

The copyright law does not protect blank graphs, charts, tables, and figures that are designed for
recording information and do not in themselves convey information. These types of works are
not copyrightable, because they rarely contain more than a de minimis amount of authorship
other than that necessary to implement the underlying method, technique, or idea. For the same
reasons, the ideas for graphs, charts, tables, and figures or the overall design of a graphing, charting, or tabling method or template are not copyrightable. See 37 C.F.R. § 202.1(c).
The U.S. Copyright Office will not register a blank graph, chart, table, or figure if the claim is
based solely on standard color variations, such as the mere addition of only a few standard colors.
See id. § 202.1(a). However, the Office will register any copyrightable expression presented in a
graph, chart, table, or figure, such as a copyrightable compilation of data, facts, or information.
Additionally, the Office will register sufficiently expressive text that describes, explains, and/or
interprets a particular graphing, charting, or tabling method.
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No. “two-dimensional artwork, text, and chart.” The pie chart, in and of itself, is

not copyrightable and cannot be registered. The registration specialist will
communicate with the applicant and ask him to limit the claim to any registrable textual or compilation authorship.

• Gayle Giles creates a columnar table that records information about her son’s
physical and intellectual growth in ten selected categories. Gayle includes text
and photographs throughout the table. Gayle files an application asserting
a claim in “design, text, photographs, and two-dimensional artwork.” The
registration specialist will ask the applicant to limit the claim to the text, photographs, and the compilation of data to the extent that the selection and
arrangement are original.
See generally Registration of Claims to Copyright: Notice of Termination of Inquiry Regarding
Blank Forms, 45 Fed. Reg. 63,297 (Sept. 24, 1980).
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922

Technical and Scientific Drawings

Technical and scientific drawings include mechanical drawings, engineering diagrams, and similar works. The U.S. Copyright Office will register these types of works if they contain a sufficient
amount of original pictorial or graphic material.
When the Office registers a technical or scientific drawing, the registration covers only the drawing itself and does not “extend to any idea, procedure, process, system, method of operation, concept, principle, or discovery, regardless of the form in which it is described, explained, illustrated,
or embodied in such work.” 17 U.S.C. § 102(b). Likewise, a registration for a technical drawing
does not provide copyright protection for the design and manufacture of the item depicted in
the drawing. 17 U.S.C. § 113(b).
Examples:

• Terence Town creates five drawings that show the same screw from different
perspectives (e.g., top-down, bottom-up, left elevation, right elevation, and
a close-up of the screw’s grooves). Terence files an application that asserts a
claim in “technical drawing.” The drawings do not provide information concerning the measurements, specifications, or other information concerning
the size, design, or material composition of the screw depicted therein. The
registration specialist may register the claim. The registration covers the
drawings, but not the screw itself.
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923

Architectural Works

The Copyright Act protects “architectural works.” 17 U.S.C. § 102(a)(8). As discussed in Section
903.2, the statute defines an architectural work as “the design of a building as embodied in any
tangible medium of expression, including a building, architectural plans, or drawings.” 17 U.S.C.
§ 101. An architectural work “includes the overall form as well as the arrangement and composition of spaces and elements in the design, but does not include individual standard features.” Id.
The U.S. Copyright Office will register an architectural work if it is sufficiently original and if
it has been embodied in a tangible medium of expression, such as a constructed building or
architectural plans or drawings. 37 C.F.R. § 202.11(c).
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923.1

Architectural Works Distinguished from Technical Drawings

An architectural work (i.e., the building itself) and a technical drawing for an architectural work
are separate works. If the applicant intends to assert a claim in a technical drawing and the
architectural work depicted therein, the applicant should file an application to register the architectural work and a separate application to register the technical drawing as a pictorial work,
even though the deposit copy(ies) for both applications may be the same. 37 C.F.R. § 202.11(c)(4).
(“Where dual copyright claims exist in technical drawings and the architectural work depicted
in the drawings, any claims with respect to the technical drawings and the architectural work
must be registered separately.”).
A registration for a technical drawing covers the drawing itself, but it does not cover the architectural work depicted therein. Although a technical drawing may be protected by copyright, the
copyright owner cannot prevent a third party from using that drawing to construct an actual
building. This is due to the fact that the copyright in a work that portrays a useful article does
not give the owner of that work the right to control “the making, distribution, or display of the
useful article.” 17 U.S.C. § 113(b). By contrast, when an architectural drawing is registered as an
architectural work, the registration covers the architectural work depicted in those drawings, and
the registration may be used in an infringement action involving the unauthorized reproduction
of that work in any material object (including the construction of an actual building).
Example:

.
• Tina Thorn submits a set of drawings and asserts a claim
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building.” The registration specialist will communicate with the applicant,
because it is unclear whether Tina intends to register the drawings or the
architectural work depicted therein.

923.2

is stationary, intended to have permanence, and intended for human occupancy. 37 C.F.R. §
202.11(b)(2). Examples of works that satisfy this requirement include houses, office buildings,
churches, museums, gazebos, and pavilions. By contrast, the Office will refuse to register bridges,
cloverleaves, dams, walkways, tents, recreational vehicles, or boats (although a house boat that
is permanently affixed to a dock may be registrable as an architectural work). Id. § 202.11(d)(1).
The Copyright Act protects “the overall form [of an architectural work] as well as the arrangement and composition of spaces and elements in the design,” but it does not protect interior
design, such as the selection and placement of furniture, lighting, paint, or similar items. 17 U.S.C.
§ 101 (definition of “architectural work”). However, a pictorial, graphic, or sculptural representation of an interior design may be registered if it is sufficiently original.
Examples:

• Archer Anthony designs a unique birdhouse and attempts to register his creation as an architectural work. The registration specialist will refuse to register the claim, because a birdhouse is not designed for human occupancy.

• Archibald Arnold designs a moveable, fast-food kiosk for use in shopping
malls and attempts to register the kiosk as an architectural work. The reg-
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istration specialist will refuse to register the claim, because the kiosk is not
permanent and stationary.

• Arlinda Atkins designs a condominium complex with a large, complex parking structure and intricate landscape design. She attempts to register each
aspect of this design as an architectural work. The registration specialist will
register the condominium design if it is sufficiently original, but will ask the
applicant to remove the reference to the parking structure and landscape
design.
923.2(A)

Standard Configurations

The U.S. Copyright Office will not register standard configurations of spaces, such as a square
bathroom or one-room cabin. Likewise, the Office will not register claims in the individual
standard features of an architectural work, such as windows, doors, and other staple building
components. 37 C.F.R. § 202.11(d).
Example:

• Stacey Stone designs a motel comprised of a central hall with uniformly
shaped rectangular rooms. The registration specialist will refuse to register
this claim because it is a standard configuration of space.

923.2(B)
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• Fulton Fowler designed a house with a solar-powered hot water heater and an

earthquake-resistant bracing system. He filed an application to register each
element of his design. The registration specialist may register the overall design as an architectural work if it is sufficiently original, but the specialist will
ask the applicant to remove the references to the heater and bracing system.
923.2(C)

Building Designs Created Before December 1, 1990

The Copyright Act does not protect building designs published or constructed before December 1, 1990. 37 C.F.R. § 202.11(d)(3)(i). Likewise, the statute does not protect designs for unconstructed buildings that were embodied in unpublished plans or drawings on December 1, 1990
if the design remained unconstructed as of December 31, 2002. 37 C.F.R. § 202.11(d)(3)(ii).
The Office will refuse to register these types of designs as an architectural work. The plans, drawings, or models for such works may be registered as a pictorial, graphic, or sculptural work, but
the registration for such works does not extend to a building constructed from the plan, drawing,
or model.
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923.3

Application Tips for Architectural Works

To register an architectural work using the online application, the applicant should select “Work
of the Visual Arts” in the field marked “Type of Work.” To register an architectural work with a
paper application, the applicant should use Form VA.
The title of the building should be provided in the Title field/space and the date of construction
for the building, if any, should be provided in the Year of Completion fields/spaces. If the building has not been constructed, the applicant should state “not yet constructed” in the Title field/
space following the title of the work. 37 C.F.R. § 202.11(c)(3).
If the architectural work has been published, the applicant should provide the date and nation
of first publication in the Publication field/space. An architectural work is deemed published
“when underlying plans or drawings of the building or other copies of the building design are
distributed or made available to the general public by sale or other transfer of ownership, or
by rental, lease, or lending. Construction of a building does not itself constitute publication for
purposes of registration, unless multiple copies are constructed.” 37 C.F.R. § 202.11(c)(5).
The applicant should check the box marked “architectural work” in the Author Created field
when completing an online application or in the Nature of Authorship space when completing
a paper application.
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An application may cover only one architectural work, regardless of whether the work is published or unpublished. The U.S. Copyright Office will not register multiple architectural works
as a group of related works or as an unpublished collection. If the applicant intends to register
variations on a single plan, such as a plan for tract housing, the applicant must submit a separate
application for each house model with all accompanying floor plan options, elevations, and
styles that are applicable to that particular model. 37 C.F.R. § 202.11(c)(2).

924

Registration Requirements for the Design of a Useful Article

The Copyright Act “establishes a special rule for copyrighting a pictorial, graphic, or sculptural
work incorporated into a ‘useful article,’ which is defined as ‘an article having an intrinsic function that is not merely to portray the appearance of the article or to convey information.” Star
Athletica, 137 S. Ct. at 1008 (quoting 17 U.S.C. § 101 (definition of “useful article”)). “The statute
does not protect useful articles as such. Rather ‘the design of a useful article’ is ‘considered a pictorial, graphic, or sculptural work only if, and only to the extent that, such design incorporates
pictorial, graphic, or sculptural features that can be identified separately from, and are capable
of existing independently of, the utilitarian aspects of the article.” Id. (quoting 17 U.S.C. § 101
(definition of “pictorial, graphic, and sculptural works”)).
The Supreme Court has held “that a feature incorporated into the design of a useful article
is eligible for copyright protection only if the feature (1) can be perceived as a two- or threedimensional work of art separate from the useful article and (2) would qualify as a protectable
pictorial, graphic, or sculptural work – either on its own or fixed in some other tangible medium
of expression – if it were imaged separately from the useful article into which it is incorporated.”
Id. at 1007.
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The U.S. Copyright Office is developing updated guidance on the registration of pictorial, graphic, and sculptural features incorporated into the design of useful articles. The Compendium will
be updated once this guidance is finalized.
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1001

What This Chapter Covers

This Chapter discusses the U.S. Copyright Office’s policies and procedures for the examination
and registration of copyrightable content contained on websites.
• For a general overview of the registration process, see Chapter 200.

• For a general discussion of copyrightable authorship, see Chapter 300.
• For a discussion of who may file an application, see Chapter 400.
• For guidance in identifying the work that the applicant intends to register, see Chapter 500.
• For guidance in completing the fields/spaces of a basic application, see Chapter 600.
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• For guidance on the filing fee, see Chapter 1400.

• For a discussion of works of the performing arts, see Chapter 800.
• For a discussion of visual art works, see Chapter 900.

1002

Definitions

This Section provides a brief definition for many of the terms that are used throughout this
Chapter.

1002.1

Website

For purposes of copyright registration, the U.S. Copyright Office defines the registrable content
of a “website” as a webpage or set of interconnected webpages, including a homepage, located
on the same computer or server (i.e., fixed together on that computer or server), and prepared
and maintained as a collection of information by a person, group, or organization.
Members of the public access the information and other works on a website by using a uniform
resource locator (“URL”) that is organized under a particular domain name. Each URL address
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or file-path leads to a distinct webpage or file resource. When the user opens a webpage with a
browser application, the user’s computer retrieves data from the URL and the browser assembles,
coordinates, and arranges the data for presentation as a screen display based on a set of layout
instructions from the hypertext markup language (“HTML”), style sheet, or other markup language for that page. The actual content of the website may be embedded in the HTML or may
be contained in a file retrieved by the markup language.
A key element of a website is that the user can browse through the content on the site by scrolling
through each webpage, by using internal hypertext links, or by using a search feature. This is in
contrast to a database, which does not disclose the underlying content to the user but instead
requires a search query to find and access particular information contained within the database
that matches the parameters of each query.

1002.2

Website Content

For purposes of copyright registration, “website content” is material that is perceptible to the
users of a particular website. This may include literary or textual works (such as news articles or
literature) that are visibly displayed on a website, works of the performing arts (such as music,
sound recordings, motion pictures, other audiovisual works and computer games) that are
displayed or performed on a website, and two-dimensional visual art works (such as drawings,
photographs, or illustrations) that are displayed on a website.

1002.3
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Hypertext consists of text or graphics displayed on a webpage that allow the user to link to other
content or webpages. As a general rule, these links are dynamic addresses that redirect the user
to a particular part of the same page (in the manner of a bookmark), another page within the
website (i.e., an internal link), or an external website (i.e., an external link). In some cases, the
external link may be an “inline” link that presents the external content within a frame on the
linking site (i.e., “framing” the content).

1002.4

Hypertext Markup Language (HTML)

Hypertext markup language (“HTML”) is the standard markup language used in the design
of websites. HTML establishes the format and layout of text and graphics when a user views
a website by instructing the user’s browser to present material in a specified manner. HTML
may be hand-coded, but it is often generated by web design software programs. For registration
purposes, HTML is not considered a computer program.
For a definition and discussion of computer programs, see Chapter 700, Section 721.
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1002.5

Cascading Style Sheets

Cascading Style Sheets (“CSS”) are a method of presenting structured documents. They are
used to format and layout the organization and a uniform presentation of webpages written in
a markup language, such as HTML.

1002.6

Databases

For purposes of copyright registration, the U.S. Copyright Office defines a “database” as a compilation of digital information comprised of data, information, abstracts, images, maps, music,
sound recordings, video, other digitized material, or references to a particular subject or subjects.
In all cases, the content of a database must be arranged in a systematic manner and it must be
accessed solely by means of an integrated information retrieval program or system with the
following characteristics:

• A query function must be used to access the content.
• The information retrieval program or system must yield a subset of the content or it must
organize the content based on the parameters specified in each query.

In other words, a database generally consists of two fundamental elements: (i) a data set or
multiple data sets, and (ii) an information retrieval program or system that serves as the sole
entry point into the underlying data, information, or files. Typically, the party that created the
information retrieval program or system is not the same party that created the copyrightable
content contained within the database. An application to register a database typically covers the
selection, coordination, and/or arrangement of the data, information, or files, but does not cover
the data, information, or files unless they are specifically claimed in the application.
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the pages of the website or its hierarchical structure. By contrast, users generally cannot access
the content of a database in its entirety. Instead, users retrieve specific data, data sets, or other
content from the database by using a query function that fetches content that meets the particular criteria provided by the user. Whereas the content of a website is wholly displayed online,
the data contained within a database is displayed only to the extent that it matches a particular
query that a specific user enters into the information retrieval system. Not all search functions
qualify as information retrieval programs or systems. For instance, a website may provide a
search feature to assist users in locating particular information on the site, but this does not
transform the website into a database because the search feature is not the sole entry point for
accessing the underlying data or files.
For additional information concerning databases, see Chapter 700, Section 727.
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1003

1003.1

Identifying the Authors of a Website

Distinguishing Between Individual Authors, Joint Authors,
and Works Made for Hire

Websites often contain multiple types of copyrightable content, including literary works, visual
art works, and performing arts works. The authors of the content may include visual artists,
web designers, bloggers, coders, musicians, singer songwriters, among others. These authors may
be individual contributors to the website, multiple authors who contributed to a group project,
or employees of a company.
When an individual creates a work of authorship, generally he or she is considered the author
of that work. If two or more individuals create a work, they are considered joint authors and
the work is considered a joint work. See 17 U.S.C. § 101 (definition of “joint work”). When an
individual creates a work during the course of his or her employment, that individual is not
considered the author; the employer is considered the author and the work is considered a work
made for hire. See id. (definition of “work made for hire”).
For a definition and detailed discussion of joint works and works made for hire, see Chapter
500, Sections 505 and 506.
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In many cases, an individual, organization, or company will hire another individual or entity to
create a website. In such cases, the hired individual or entity is considered an independent contractor and any authorship created by the independent contractor is authored and owned by that
individual or entity. This is the case even if the hiring party paid the independent contractor to
create the website, much like a bride and groom that hired a photographer to take photos at their
wedding. In such cases, the photographer is considered the author and the owner of the copyright in the photos, even though the bride and groom paid the photographer for his or her time
and purchased copies of the photos. Likewise, the author and owner of the copyright in a website
may be distinct from the owner of the tangible copies of that website content, notwithstanding
the fact that the hiring party purchased those copies or paid for the web designer’s services.
In such cases, the independent contractor always remains the author of the work created. That
individual or entity may transfer ownership of the exclusive rights comprising the copyright
only by means of a signed, written agreement that transfers or exclusively licenses those rights
to another party.
Example:

• Wendy Genoa is a website designer who works as an independent contractor. Val Miller hired Wendy to create a website for his small business. Wendy
created the copyrightable backgrounds, banners, and other graphics for the
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website, as well as the selection, coordination, and arrangement of the pages
of the site. Val submits an application to register the website naming himself
as the author and claimant. The deposit copies clearly indicate that Wendy
contributed copyrightable authorship to the work and the application contains no transfer statement. The registration specialist will communicate
with the applicant, because Wendy appears to be the author of this content
and Val does not appear to be the proper claimant unless there was a valid
transfer of ownership via a signed written agreement.

• For further information on issues involving the ownership of a website or website content,
see Section 1004.

1003.3

Copyrightable Content Contained in or Added to a Website

Websites often contain contributions that constitute separate and independent works in themselves, such as text, photographs, videos, sound recordings, and the like. In such cases, the website is typically a form of collective work in which a number of component works are selected,
coordinated, and/or arranged into a collective whole, while the components works typically are
contributions to the collective work.
The creator of the website may be the author and owner of the website as a whole, while another
party or parties may be the author(s) and owner(s) of particular works contained within the site.
In many cases, multiple applications may be required to register the copyright in all the works
contained within a website, unless there has been a valid transfer of ownership for the copyright
interest in each of the component works (assuming those works were not previously published
or registered).

1003.4
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Many websites allow users to post content that they created, such as comments, reviews, photographs, or videos. This type of material is known as user generated content (“UGC”).
As a general rule, the user is the author of any original expression that he or she creates and
posts to a website, and the user owns the copyright in that material unless he or she transfers
ownership of all the exclusive rights to the website owner pursuant to a valid, signed, written
transfer of ownership.
For more information on ownership issues involving UGC, see Section 1005.

1004

Identifying the Owner of Website Content

For purposes of copyright registration, the owner of website content is either (i) the author of
the content or (ii) a copyright owner that owns all the exclusive rights in that content. When
completing an application to register website content, the owner of the content should be identified in the application as the “claimant.” Although the author of the content or the copyright
owner of that content are the only parties who are entitled to claim ownership of the copyright
in that material, an application to register that claim may be signed and submitted by any of the
parties listed in Chapter 400, Section 402.
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The author of website content may be named as a claimant even if the author transferred some
or all of the exclusive rights in that content to another party. A copyright owner that owns all of
the exclusive rights in website content may be named as a claimant, provided that the copyright
in that content was transferred to the owner pursuant to a valid signed, written agreement. If
the website contains content authored by a third party and if the copyright in that content has
not been fully transferred to the claimant, the applicant should expressly exclude that content
from the claim.
If an individual, company, or organization hires an independent contractor to design a website
and/or create copyrightable content for the website, the hiring party may have a contractual or
implied right to use the website and/or the content for the purpose for which it was intended.
However, the hiring party does not own the copyright in that content and cannot be named as a
claimant unless there was a valid transfer of ownership in the copyright from the independent
contractor to the hiring party.
Examples:

• Trashy Productions LLC operates a fashion blog called “OneGirlsTrash;” Jake
Rag is an employee of the company. Jake shot a video of street fashion and
uploaded it to the company’s website. Jake submitted an application to register the video as a “motion picture,” naming Trashy Productions as the author
and claimant with the work made for hire box checked “yes.” The registration specialist will register the claim.
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For guidance in identifying the claimant and providing a transfer statement, see Section 1009.7
and Chapter 600, Sections 619 and 620. For information on the procedure for excluding third
party material from a claim, see Section 1009.8 and Chapter 600, Section 621.

1005

Transfer of Ownership by Terms of Service

In some cases, an individual author may be asked to accept the terms of service for a website
before the author uploads UGC to that site. If the terms of service state that the website becomes
the owner of all the exclusive rights in any works that are lawfully uploaded to that site, the
author may be deemed to have transferred ownership of the copyright in that UGC through a
written, digitally-signed transfer agreement. See Metropolitan Regional Information Systems v.
American Home Realty Network, Inc., 722 F.3d 591 (4th Cir. 2013).
While this issue has not been addressed by many courts, at present the U.S. Copyright Office
will accept an application that names the owner of a website as the claimant for UGC that has
been uploaded to that site, but only if the applicant identifies the authors of that content in the
application and confirms that the authors transferred their rights to the claimant. The Office
encourages applicants to name all the authors of the UGC that is claimed in the application.
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However, if the content was created by a large number of authors, the Office will accept an
application that provides representative names of some of the authors and the number of additional authors who contributed to the content that is included in the claim (e.g., “B.F. Pierce,
John McIntyre, Hank Blake, Walter O’Reilly, and 14 others”). In any claim of ownership involving
a “click-through” agreement or terms of service agreement, the claimant must know and have a
record of the names of the authors who transferred ownership of all the exclusive rights to the
claimant. To verify this requirement, the registration specialist may request additional information from the applicant. In such cases, the specialist will not accept transfers from anonymous,
pseudonymous, or unidentified authors as a valid transfer of ownership.

1006

Copyrightable Subject Matter

Section 102(a) of the Copyright Act states that copyright protection only extends to “original
works of authorship.” 17 U.S.C § 102(a). To satisfy this requirement, a work must be fixed in a
tangible medium of expression, it must be created by a human being, it must constitute copyrightable subject matter, and it must contain a sufficient amount of creative expression.
A website in and of itself is not explicitly recognized as copyrightable subject matter, although
it may contain copyrightable subject matter that falls within one or more of the categories of
authorship set forth in Section 102(a), and/or it may qualify as a compilation, a collective work,
or a derivative work. A website is merely a medium of fixation for works of original authorship,
but it is not a work of authorship in and of itself. In other words, it is a vehicle for the dissemination of content, which may or may not be copyrightable. Like any medium for copyrightable
expression, such as a book, DVD, or CD-ROM, it is the content of the website—not the medium
of expression—that comprises the copyrightable authorship that may be registered with the U.S.
Copyright Office.
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or digital files. Websites usually contain multiple forms of content, such as text, computer
programs, photographs and other two-dimensional artwork, musical works, sound recordings, dramatic works, and motion pictures or other audiovisual works. Website content
may be registered if it constitutes copyrightable subject matter and if it contains a sufficient
amount of original authorship. The Office applies the same rules when examining these types
of works, regardless of whether they are made available on a website or other online medium
or whether they are made available in a hard copy format.

• Websites may contain compilation authorship. Specifically, there may be authorship in the

way in which the copyrightable text and/or digital files are selected, coordinated, and/or
arranged on a particular webpage, or the way in which the pages of the overall website are
selected, coordinated, and/or arranged, such as the manner or hierarchy in which the pages
are connected or linked to each other. In many cases, the author or claimant of the selection,
coordination, and/or arrangement may not be the same as the author of the individual elements within the website. If the selection, coordination, and/or arrangement is sufficiently
creative, the website may be registered as a compilation, collective work, or derivative work.

• Websites contain underlying markup language or style sheets that structure, arrange, and

coordinate the manner in which the user views or otherwise perceives the content on the
site through the his or her browser. The underlying markup language for a website may or
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may not contain copyrightable authorship. Moreover, markup language may or may not be
authored by the creator of the website, but instead may be generated by the website design
software that the creator used to create the website.
Websites are somewhat unique as vehicles for the dissemination of content. Unlike a tangible
object, such as a printed magazine or a roll of film, websites are not static containers for content. They are dynamic containers that may change over time as often and to the extent that the
website owner wishes. In addition, websites are not linear from beginning to end, but rather may
be browsed in many varied ways.
Although websites are dynamic, copyright protection in the United States extends only to fixed
works of authorship that fall under the categories provided in Section 102(a) of the Copyright
Act. The Office will register a claim in website content only as it exists at the time that the application is received. The Office will not register a claim in website content as it may exist in the
future if that content has not been fixed yet.
For information concerning specific types of website content, see Sections 1006.1 through 1006.4.
For general information on what constitutes copyrightable subject matter and copyrightable
authorship, see Chapter 300, Sections 307 and 308. For general information concerning compilations, collective works, and derivative works, see Chapter 300, Sections 311 and 312, and Chapter
500, Sections 507, 508, and 509.

1006.1

1006.1(A)
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Hypertext Markup Language (HTML)

An applicant may may register HTML as a literary work if it was created by a human being
(rather than a website design program) and if it contains a sufficient amount of creative expression. The claim may include the HTML underlying an entire website or it may be limited to
specific webpages. In all cases, the claimant must be the author of the HTML or must own all of
the exclusive rights in the HTML. If the HTML contains an appreciable amount of previously
published, previously registered, or public domain material, that material should be excluded
from the claim. For a definition and discussion of the differences between an applicant, author,
and claimant, see Chapter 400.
The Office will not register HTML as a computer program, because HTML does not constitute
source code. HTML is a markup language that merely formats the text and files on a webpage
in much the same way that the codes in a word processing program format the characters and
spaces in a document.
Unlike computer programs that are hand-coded by programmers using computer programming
languages, HTML is frequently generated by website design software that provides templates
or WYSIWYG (“What You See Is What You Get”) functionality. If the website design software

Chapter 1000 | 8

REVISED 09/29/2017

(745 of 1356)
Case: 17-35587, 03/15/2019, ID: 11228746, DktEntry: 88-2, Page 699 of 1306
C O M P E N D I U M : Websites and Website Content

automatically creates the HTML, the website designer is not considered the author of the resulting markup language. By analogy, when an author creates a document using a word processing
program, the author may insert text, spaces, and paragraphs, choose the font and the size of the
letters, and select the color of these elements, but those decisions do not constitute copyrightable authorship. In such cases, the author of the document cannot assert a claim in the codes
generated by the word processing program, because those codes were created by the program
itself. The same is true for HTML that is automatically generated by website design software.
The HTML for a website typically contains any text that is viewable on the site, because the
HTML formats, colors, sizes, and lays out the text on each webpage. If an applicant intends to
register the text within a website, the applicant should submit the text as it is rendered on the
webpage; there is no reason to submit the HTML.
To register a claim in HTML the applicant must submit copy(ies) of the entire work. The applicant may not rely on the regulations governing computer programs, which allow applicants
to submit only a portion of the source code.
A registration for HTML and/or accompanying text will extend to the original text that is embedded in the HTML (i.e., the series of letters and numbers, interspersed with file names and/or
text). However, it will not extend to the formatting and layout of text or digital files on a webpage
that may be dictated by the HTML or style sheets. A claim in a computer program may cover
the screen displays and other content generated by the program, but a claim in HTML does not
extend to the screen displays or any content of the files referred to in the HTML.

1006.1(B)
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discussed in Section 1002.6, a website is not considered a database for the purpose of copyright registration. The mere fact that a website contains a database of information or the fact
that the information on a website is searchable does not transform the website into a database.
For these reasons, the group registration option for database updates cannot be used to register
websites or webpages, and at present there is no group registration option for website revisions
that have been made over a period of time.
If a website contains a database as part of its website content, the database may be registered as
a literary work if it contains a sufficient amount of original authorship. The Office applies the
same rules when examining this type of work, regardless of whether the database is made available through a website or in a hard copy format. For information concerning the practices and
procedures for registering a database, see Chapter 700, Section 727. For information concerning
the group registration option for database updates, see Chapter 1100, Section 1117.

1006.2

Visual Art Works

Websites typically contain visual art works, such as photographs, graphic designs, drawings, illustrations, and other two-dimensional works. This type of website content may be registered
if it is sufficiently original.
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A visual art work may be registered on an individual basis if the claimant is the author of that
website content or owns all the exclusive rights in that content. In the alternative, the twodimensional visual arts content contained in a website may be registered as a collective work if
the author selected, coordinated, and/or arranged that content and if the claimant is the author
of the collective work or owns all the exclusive rights in that work.
Creative pictorial authorship that is contained in a standard design feature, such as a background,
button, banner, or template may be copyrightable if it is sufficiently creative. However, a claim
in the pictorial authorship contained on a website does not extend to the standard placement of
features on the webpages, such as elements that are part of the template, including mere coloration, the use of borders, or the selection of typeface and font.
Example:

• Mighty Oak Insurance creates an original logo design featuring the image of
an oak tree and incorporates the logo into the template for its website. The
logo may be registrable as two-dimensional artwork.
1006.3

Works of the Performing Arts

Works of the performing arts that are perceptible on webpages may be registered if they are sufficiently original, including musical works, sound recordings, dramatic works, choreographic
works, pantomimes, motion pictures, and other audiovisual works.
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1006.4

Compilation Authorship

The Copyright Act defines a “compilation” as “a work formed by the collection and assembling
of preexisting materials or of data that are selected, coordinated, or arranged in such a way that
the resulting work as a whole constitutes an original work of authorship.” 17 U.S.C. § 101.
The content of a website may qualify as a compilation if there is a sufficient amount of creative
expression in the selection, coordination and/or arrangement of the content as a whole. For
example, there may be “selection” authorship involved in choosing the material or data that
will be included in the website. There may be coordination authorship involved in classifying,
categorizing, ordering, or grouping the content. In addition, there may be arrangement authorship involved in determining the placement or arrangement of the content within the website
as a whole.
To register a claim to copyright in a compilation the applicant should state “compilation of
__________” in the field marked Other, and should specify the type of website content that the
author selected, coordinated, and/or arranged (e.g., “compilation of text” or “compilation of text
and photographs”). A registration for a compilation may cover each type of authorship if it is
sufficiently creative, but it does not cover any content that appears within the website unless that
content is copyrightable and is specifically claimed in the application.
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Example:

• Camilla Beret is the owner of a dating website called “Switch and Bait.” Camilla did not create the individual listings that are posted on the site, but
she selected the fields that are included within each listing and she created
the arrangement of listings, headings, graphics, and photographs within the
website as a whole. If the selection and arrangement is sufficiently creative, the
registration specialist may register Camilla’s authorship as a “compilation of
text, graphics, and photographs.”
For general information regarding compilations, see Chapter 500, Section 508. For information
regarding compilation authorship, see Chapter 300, Section 312. For information regarding the
practices and procedures for registering a claim in a compilation, see Chapter 600, Section 618.6
and 621.8(D).

1007

Uncopyrightable Material

A registration for a claim in website content does not extend to any uncopyrightable material
contained within a website. In particular, the U.S. Copyright Office will refuse to register website
content that does not constitute copyrightable subject matter or content that lacks a sufficient
amount of original authorship. Examples of uncopyrightable material include, but are not limited to, the following:
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• Common, unoriginal material, such as names, icons, or familiar symbols.
See 17 U.S.C. § 102(b); see also 37 C.F.R. § 202.1.
This type of material is discussed in Sections 1007.1 through 1007.4. For a general discussion of
uncopyrightable material, see Chapter 300, Section 313.

1007.1

Ideas for Websites, Website Operation, or Website Structure

Section 102(b) of the Copyright Act specifically states that copyright protection for an original
work of authorship does not “extend to any idea, procedure, process, system, method of operation, concept, principle, or discovery… regardless of the form in which it is described, explained,
illustrated, or embodied in such work.” 17 U.S.C. § 102(b). For example, copyright protection
does not extend to the ideas for a website, nor does it extend to any ideas or concepts for the
visual or operational design of a website, its user interface, or the hyperlink structure of the site.
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1007.2

Domain Names and URLs

A domain name or URL is the address for a website or webpage. It is the online equivalent of a
mailing address or phone number. These elements are facts that are not eligible for copyright
protection. See Feist Publications, Inc. v. Rural Telephone Service Co., 499 U.S. 340, 347 (1991)
(“No one may claim originality as to facts . . . because facts do not owe their origin to an act of
authorship.”). In addition, domain names and URLs are not protectable because they are merely
words or short phrases that lack the sufficient amount of creativity required for copyright protection. See 37 C.F.R. § 202.1(a).

1007.3

Hypertext Links

A hypertext link is generally a URL or bookmark within a website. These elements are not copyrightable, because they are essentially addresses or facts and because they are simply a method
for accessing content within a website.
Although a URL or bookmark in and of itself would not be protected by copyright, the creative
text or graphic that embodies a hypertext link may be copyrightable if that text or graphic contains a sufficient amount of original authorship.

1007.4
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a webpage, the placement of some banner, and a placeholder for blocks of unspecified text or
images would not be registrable. By contrast, a claim based on a particular banner, text, and images that are arranged in a creative manner may be eligible for registration, but the claim would
extend only to that selection, coordination, and/or arrangement of those particular elements. It
would not extend to other elements that have been arranged in the same or similar way.
The U.S. Copyright Office will not register the format and layout of a website because it would
impede the very purpose of copyright—to promote creativity—by limiting the ways in which
creativity may be expressed. After conducting a formal rulemaking, the Office determined
that it cannot register the overall format or layout of a book or other printed publication,
including the choice of style and size of typeface, leading (i.e., the space between lines of
type), the placement of the folio (i.e., page numbers), the arrangement of type on the pages,
or the placement, spacing, and juxtaposition of textual and illustrative matter in the work.
The Office cannot register these elements because they fall within the realm of uncopyrightable ideas. If the Office registered claims in format or layout it would extend protection to
the idea itself, because there are only a limited number of ways to organize content within a
publication. Barring these types of claims thus serves the goal of copyright by ensuring that
these building blocks of expression are available to all creators. See Registration of Claims
to Copyright: Notice of Termination of Proposed Rulemaking Regarding Registration of
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Claims to Copyright in the Graphic Elements involved in the Design of Books and Other
Printed Publications, 46 Fed. Reg. 30,651, 30,653 (June 10, 1981).
For the same reason, the Office will not register the standard arrangement or placement of the
common elements and features on a webpage. The decision to add or place a banner, border,
frame, sign-in box, title, footer, video screen, text blocks, or other elements in certain positions
cannot be registered in the absence of specific copyrightable content in those elements, because
these types of choices do not constitute original authorship. For instance, an original banner may
be registered as a pictorial work if it is sufficiently creative, but the registration will not extend
to the placement of that banner because there are a limited number of ways to layout that type
of content on a webpage.
Style sheet languages, such as Cascading Style Sheets, are merely methods of formatting and laying out the organization of documents written in a markup language, such as HTML. Because
procedures, processes, and methods of operation are not copyrightable, the Office generally will
refuse to register claims based solely on CSS.
For a general discussion of layout and format, see Chapter 300, Section 313.3(E) and Chapter
900, Section 906.5.

1008

1008.1

Registration Issues

Inc.
,
p
u
Claims in website content are often delayed because rthe
contains
o application
19 inaccurate or in0
G
2
w
,
complete information and/or because there
are
discrepancies
between
the statements provided
11
illo
Z
h
.
c
r
v
in the application and the information
or material
a contained in the deposit copy(ies). This
M
nc. arise
Icommonly
n
,
o
Section discusses issues
that
in
connection
with the registration of such works.
T
d
VH rchive
n
i
d
cite
87 a
5
5
3
The Scope
17of- a Registration for Website Content
No.

A registration for website content extends only to the following material:

• Material that contains a sufficient amount of copyrightable expression,
• Material that is original to the author named in the application,
• Material that is owned by the claimant named in the application,
• Material that is expressly described in the application, and
• Material contained in the deposit accompanying the application.
1008.2

Unclaimable Material Must Be Excluded from the Claim

As with any type of work, a registration for website content does not extend to any unclaimable
material that may be contained within that content. For purposes of registration, unclaimable
material includes material that is not owned by the claimant, material that is in the public domain, or material that was previously published or previously registered.
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If the deposit contains an appreciable amount of previously published, previously registered,
public domain, or third party material, the applicant must expressly exclude that material from
the claim using the procedure described in Chapter 600, Section 621.8. Asserting a claim in
previously published material is one of the most common mistakes that applicants make when
completing an application to register website content.
The U.S. Copyright Office has a longstanding practice of precluding previously published
material from a claim in a collective work or derivative work, even if the author of the collective work or derivative work is the author of the previously published material and owns all
of the rights in that material. The Office requires applicants to disclaim previously published
material for several reasons. Historically, publication affected the duration of the copyright
in a work, and it continues to be implicated in the duration of works made for hire, anonymous works, and pseudonymous works. Obtaining information about the date and nation
of first publication may be necessary to determine if a particular work is eligible for copyright
protection in the United States or to determine if the applicant satisfied the applicable deposit
requirements. To register a published work an applicant may be required to submit a complete copy of that work, unless the Office’s regulations explicitly allow for the submission of
identifying material. Finally, this longstanding practice clarifies the date of publication for a
particular work, which may assist the courts in assessing the copyright owner’s eligibility for
statutory damages and attorney’s fees in an infringement action. For information concerning
these issues, see Chapter 500, Section 503.5.

1008.3

1008.3(A)
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tribution, public performance, or public display, constitutes publication.” 17 U.S.C. § 101 (definition of “publication”) (emphases added). The statute also states that “[a] public performance or
display of a work does not in itself constitute publication.” Id.
To perform or display a work “publicly” means “(1) to perform or display it at a place open to
the public or at any place where a substantial number of persons outside of a normal circle of a
family and its social acquaintances is gathered; or (2) to transmit or otherwise communicate a
performance or display of the work to a place specified by clause (1) or to the public, by means of
any device or process, whether the members of the public capable of receiving the performance
or display receive it in the same place or in separate places and at the same time or at different
times.” 17 U.S.C. § 101 (definition of “to perform or display a work ‘publicly’”).
Although, in the vernacular, the term “published” has acquired broad meaning, it has a much
narrower meaning as a term of art within the Copyright Act. Moreover, publication was part
of the copyright law long before the internet became a means of public communication and
dissemination. While technological developments have blurred this traditional concept, the U.S.
Copyright Office interprets publication in a manner consistent with congressional intent and
with appreciation for the current factual and legal distinctions that may inform the assessment
of this issue. Specifically, the Office views publication in light of the statutory definition of “pub-
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lication,” the legislative history for the Copyright Act, and a host of business practices premised
on divisible exclusive rights.1
For a detailed articulation of these definitions and a general discussion of publication, see
Chapter 1900. For a general discussion of publication on the Internet, see Sections 1008.3(B)
through 1008.3(F).

1008.3(B)

Reproduction and Distribution Distinguished from Performance
and Display

The statutory definition makes clear that publication requires (i) the distribution of copies or
phonorecords of a work to the public by sale or other transfer of ownership, or by rental, lease, or
lending, or (ii) an offer to distribute copies or phonorecords to a group of persons for purposes
of further distribution, public performance, or public display. 17 U.S.C. § 101.
As a general rule, the U.S. Copyright Office considers a work “published” when it is made available online if the copyright owner authorizes the end user to retain copies or phonorecords of
that work. For example, the fact that a work is expressly authorized for reproduction or download by members of the public or is expressly authorized for distribution by the public creates
a reasonable inference that copies or phonorecords have been distributed and that publication
has occurred.
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It may seem odd that allowing the whole world to view or hear a work does not constitute publication of a work, but the statutory definition is clear that the public performance or public display of a work does not, in and of itself, constitute publication. A mere display or performance is
not a distribution, because the end user does not retain a “copy” or “phonorecord” of the work, as
defined under the Copyright Act. See 17 U.S.C. § 101 (definition of “copies” and “phonorecords”).2
As a general rule, the Office does not consider a work to be published if it is merely displayed or
performed online, unless the author or copyright owner clearly authorized the reproduction or
distribution of that work, or clearly offered to distribute the work to a group of intermediaries
for purposes of further distribution, public performance, or public display.

1

U.S. copyright law has long drawn a distinction between the reproduction and distribution right, on the one hand, and the
public performance and public display right on the other. Congress explicitly embraced the concept of divisibility of the exclusive rights of copyright when it enacted the 1976 Act. H.R. Rep. No. 94-1476, at 123 (1976), reprinted in 1976 U.S.C.C.A.N. 5659,
5738-39.

2

The term “copies” is used interchangeably in this Chapter to refer to both “copies” and “phonorecords,” which are defined in
Section 101 of the Copyright Act.
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1008.3(C)

The Authorization Requirement

A critical element of publication is that the distribution of copies or phonorecords to the public
must be authorized by the copyright owner. To be considered published, the copyright owner
must expressly or impliedly authorize users to make retainable copies or phonorecords of the
work, whether by downloading, printing, or by other means.
A distribution or offer to distribute that has not been authorized by the copyright owner does
not constitute publication. Thus, the mere fact that a work is disclosed on the internet does not
“publish” the work. The end user’s technical capacity to copy, capture, save, or otherwise reproduce a work in and of itself does not imply that the copyright owner authorized the distribution
or publication of that work, unless there is an express or implied-in-fact authorization that supports such an inference. Likewise, the fact that it may be possible for an end user to reproduce or
distribute a work that has been authorized only for public display or public performance online
does not mean that publication has occurred.
An unauthorized reproduction or distribution online may constitute copyright infringement or
may be a fair use in certain circumstances, even if there are no technological protection measures
preventing the use of that work. While a fair use may be lawful, it is not considered an authorized
reproduction or distribution that publishes the copyright owner’s work. Similarly, an infringing
reproduction or distribution does not constitute publication, even if the unauthorized copies or
phonorecords are dispersed among large number of people.
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by the public may well provide evidence of publication, whereas making a sound
recording available for streaming would not constitute publication, because the work is only
intended to be publically performed. Similarly, posting an article on a news website that authorizes users to download articles or email them to a friend may support a finding of publication
for that particular article, whereas posting the entire news website online would not constitute
publication because the website as a whole is intended only for public display. Indeed, there
would appear to be little basis for inferring that a copyright owner authorized a user to copy
and/or distribute an entire website absent some indication to the contrary.
Because publication is premised on authorized distribution, it is ultimately for the author or
the copyright owner to determine whether a work is authorized for distribution or is limited to
public performance or public display. This choice may be express (e.g., an express statement that
the works on a website may be downloaded or that they are available only for online display) or
implied in fact (e.g., a website that provides a download option or a website that only provides
a streaming option).
Authors and copyright owners who wish to clarify the publication status of their works should
provide express information about what they are, or are not, authorizing others to do with
their works. For instance, explicitly authorizing downloading or reproduction of all the content
on a website would indicate that the works posted on that site have been published. Implicitly
authorizing downloading or transmission of copies of works by offering copies for sale, free
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downloading, or transmission to others via email also may suggest that works subject to that
implicit authorization have been published. By contrast, clearly stating that the content on a
particular is available only for public display or public performance with an express prohibition
on the reproduction, distribution, or transmission of any of that content would indicate that
the works on that site are unpublished.

1008.3(D)

Implied Nonexclusive License or Authorization

To assess the publication status of works placed online, it may be necessary to clarify the scope
of any implied license purportedly granted by the copyright owner of those works. Courts have
found that an implied, nonexclusive license or authorization may exist where the circumstances
and the parties’ conduct reflected their intent or understanding that the work would be used
for a specific purpose.
Courts have considered a wide variety of factors in determining whether a nonexclusive, implied
license may exist. In some cases, the grant of a license may be implied by objective conduct that
“supports a finding that an implied license existed.” Effects Associates, Inc. v. Cohen, 908 F.2d 555,
558 n.8 (9th Cir. 1990) (finding an implied license where the author created special effects for a
horror movie and stated that the footage would be used for this purpose in both a written agreement and in its application to register the footage). In other cases, a license may be implied by
the totality of the parties’ conduct. See, e.g., Falcon Enterprises, Inc. v. Publishers Service, Inc., 438
Fed. App’x. 579, 581 (9th Cir. 2011) (holding that the parties’ conduct demonstrated the existence
of an ongoing nonexclusive, implied license where the plaintiff received a fee each time he sent
copyrighted images to the publisher for publication over a period of several years). However,
express or explicit limits on use may supersede an implied license, particularly if the copyright
owner conveys those limits before the work is delivered to the licensee. See Johnson v. Jones, 149
F.3d 494, 500-501 (6th Cir. 1998) (finding no implied license where architect presented the client
with proposed contracts containing an express provision stating that the drawings could not be
used without his agreement or without appropriate compensation).
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A variety of factors may be relevant in determining whether a copyright owner published website content by impliedly authorizing users to make copies of that content. Examples of factors
that may be considered include the following:

• Whether there are indications on the website or webpage relevant to the work indicating that

the copyright owner intends for the work to be distributed to the user via download, saving,
printing, or emailing, such as the presence of a “download,” “save,” or “email” button for a
particular work.

• Whether the copyright owner expressly reserved copyright rights in the work or explicitly
prohibited the reproduction or distribution of the work in whole or in part.

• Whether the copyright owner employed barriers to the reproduction or distribution of the

work, such as technological measures that disable or impair a web browser’s print, copy, and/
or save capabilities.

• Whether the copyright owner permitted the work to be streamed or displayed, but did not
expressly permit the work to be copied or downloaded.
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1008.3(E)

Intermediate or Buffer Copies Made in the Course of Streaming

When a work is performed or displayed online through streaming or browsing, temporary copies
of that work are routinely made due to the way in which the internet operates. These intermediate copies are necessary to perform or display the work online. If the means of achieving a
public performance or public display constituted a distribution in all cases, the right of public
performance and public display would cease to be distinct and separate exclusive rights in the
online environment. That would be contrary to Congress’s clear intention to explicitly recognize
the divisibility of exclusive rights in the 1976 Act.
As discussed above, the U.S. Copyright Office does not consider a work “published” when it
is made available online through a public performance or public display unless the copyright
owner authorizes the end user to retain copies of that work. The fact that the user’s computer or
other device makes intermediate copies, buffer copies, or other temporary digital copies during
a performance or display of that work is irrelevant to this determination. Authorizing the performance or display of a work does not necessarily mean that the copyright owner authorized
the end user to retain copies of the work. While temporary copies may or may not be fixed in the
user’s computer or other device for a period of more than transitory duration, they are purely
functional copies made solely for the purpose of facilitating the technological delivery of the
performance or display. Typically the copyright owner does not intend for the user to permanently retain those copies on his or her computer, and any further use of those copies would be
unauthorized by the owner.
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1008.3(F)

Determining the Publication Status of a Work Made Available Only Online

The applicant — not the U.S. Copyright Office — must determine whether a particular work
is published or unpublished. This determination should be based on the facts that exist at the
time the application is filed with the Office. As a general rule, the Office will accept the applicant’s representation that website content is published or unpublished, unless that statement is
implausible or is contradicted by information provided elsewhere in the registration materials
or in the Office’s records or by information that is known to the registration specialist.
In making this determination, the applicant may wish to consider the following general guidelines:

• Streamed-only content: Streaming is a performance, which, in and of itself, does not constitute a distribution of copies, because, as a practical matter, the user does not receive a copy.
If a work is made available on a website only by streaming and not for download, it is not
published.

• Express authorization to download content: If a work is expressly made available for download
the work is deemed published, because a distribution occurs each time a user downloads a
copy, such as when MP3s of a sound recording are offered for sale on a website or where a
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copy of software or a videogame can be obtained by clicking on a “download now” button
or similar link.

• Downloading or reproduction expressly prohibited: If a work is posted and displayed on a website and if there is a notice on the webpage, in the terms of service for the site, or in another
obvious place stating that the work and/or all content on the site may not be downloaded,
printed, or copied (or other statement to that effect), that work(s) may be deemed unpublished, because any copies that may be downloaded, printed, or otherwise distributed to the
user have not been authorized by the copyright owner.

• Work posted without the authority of the copyright owner: The fact that a work was posted on

a website without authorization from the copyright owner has no impact on whether the
work is published or unpublished (even if the work may be downloaded or printed from the
site), because the copyright owner did not authorize the work’s availability on the website in
the first instance.

• Implied license: If a work is posted on a website and there is no evident statement in the terms

of service for the site, on the webpage where the work is displayed, or elsewhere stating that
the work may be downloaded, copied, forwarded, and/or printed it may be unclear whether
the copyright owner authorized the distribution of that work. If downloading, reproducing,
or retransmitting is facilitated in some manner by the website, there may or may not be an
implied license to distribute the work, in which case the work may or may not be considered
published.
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online
may be registered as an unpublished work. A registration for an unpublished work secures the
statutory benefits for a work, such as the availability of statutory damages and attorney’s fees for
infringements that occur after the effective date of the registration for that work (regardless of
whether the work is subsequently published).

1008.4

Identifying the Work(s) That May Be Included in the Claim

To register a claim with the U.S. Copyright Office the applicant should begin by identifying the
work(s) of authorship that will be included in the claim. This is especially critical for websites,
because they typically contain a number of discrete works of authorship. Each work may present
unique registration issues that the applicant may need to consider when preparing the application and the deposit material.
For example, if the website contains a number of works that are owned by different parties, it
may be necessary to submit a separate application for each work. Separate applications may be
necessary if the applicant determines that the works have been published and that each work
was published on a different date. Likewise, separate applications may be necessary if the applicant intends to register multiple versions of the same work and if the applicant determines that
the versions were published on successive dates. Indeed, every work that is added to a website
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potentially may qualify as a derivative work or a new contribution to a collective work. In such
cases, a separate application and separate publication date may be required for each date that
new content was uploaded to the website and authorized for distribution to the public.
By contrast, if the website qualifies as a collective work it may be possible to register the entire
site with one application, provided that the claimant owns the copyright in the site as a whole.
It also may be possible to register the entire site together with the component works contained
therein if the claimant is the author of or owns the copyright in those works. However, it is important to note that a website claimed as a collective work will only be eligible for one award of
statutory damages no matter how many discrete works within the website may be infringed. 17
U.S.C. § 504(c)(1). For information concerning the registration options for collective works and
contributions to collective works, see Chapter 500, Section 509.
If the applicant determines that a website is unpublished, it may be possible to register the
works that appear on site as an unpublished collection, such as an unpublished collection of
photographs, an unpublished collection of articles, or an unpublished collection of blog posts.
In other cases, it may be possible to register a number of works with one application by using
one of the group registration options, such as the option for registering a group of published
photographs or a group of contributions to periodicals, provided that the applicant satisfies the
eligibility criteria for that option. For information concerning these registration options, see
Chapter 1100 (Registration for Multiple Works).
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As a general rule, each version of a work may be registered as a separate work if the version
contains a sufficient amount of new, copyrightable authorship. See 17 U.S.C. § 101 (stating that
“where the work has been prepared in different versions, each version constitutes a separate
work”). A registration for a specific version of a work covers the new material that the author
contributed to that version, including any copyrightable changes, revisions, additions, or other
modifications that the author contributed to that version. But as discussed in Section 1008.2, the
registration does not cover any unclaimable material that appears in that version, including any
material that has been previously published or previously registered with the Office. Therefore,
if the version contains an appreciable amount of content that has been previously published and/
or previously registered, the applicant should exclude that material from the claim.
Example:

• Sam Bavard operates a duck hunting website called “Animal Quackers.” Every
three months Sam revises the website by adding new text and photographs.
When Sam submits an application to register the latest version of the site he
limits the claim to the “new text and photographs” that he added to the site,
and he excludes the photographs and text that were previously registered with
the Copyright Office.
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For information concerning the procedure for excluding unclaimable material, see Section
1009.8. For a general discussion of issues involving the registration of different versions of a
work, see Chapter 500, Section 512.

1008.6

Distinguishing Between Published and Unpublished Content

Published and unpublished website content is treated differently for the purposes of registration. Sections 1008.6(A) and 1008.6(B) discuss some of the issues that should be considered when
asserting a claim in published or unpublished content. For guidance in determining whether
website content is published or unpublished, see Section 1008.3.

1008.6(A)

Published Website Content

If the applicant determines that the content has been published, the applicant may register all
of the copyrightable material that was first published on the date of publication specified in the
application. If the content contains copyrightable material that was published before that date,
the applicant must exclude that previously published material from the claim.
When preparing an application to register content that appears on a published website, the applicant should do the following:
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• Prepare an appropriate deposit containing a complete copy of the content in the form in
which it was first published.

The date of first publication specified in the application must be limited to a single date, and a
registration for published website content only covers the content that was first published on
that date. Therefore, the deposit should contain a copy of the content as it existed on the date of
publication that is specified in the application. If the publication date specified in the application
is not the same as the publication date for the content reflected in the deposit, the registration
specialist will communicate with the applicant, which will delay the examination of the claim.
If an author or copyright owner determines that a website has been published, that party is
encouraged to preserve and maintain a copy of the website as it existed on each day that copyrightable authorship is added or incorporated into the website. This will ensure that a proper
deposit may be prepared and submitted to the Office in the event that the author, the copyright
owner, or other authorized party decides to register the website or the content contained therein.
It also may provide critical evidence in the event there is an infringement dispute involving
that content. As discussed in Chapter 200, Section 202, the date of publication may be crucial
in determining whether a copyright owner is able to seek statutory damages and attorney’s fees
in an infringement action.
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If the applicant determines that a website has been published, it may be beneficial to register the
initial version of the content that appeared on the site on the date that the site was first published.
If the applicant takes this approach, the registration will cover that content as it existed on the
date of publication specified in the initial application, provided that the content (i) is contained
within the deposit, (ii) is owned by the claimant named in the application, and (iii) has not been
previously published or previously registered with the Office.
If the applicant subsequently submits an application to register subsequent versions of the website, the registration will cover the new or revised material that was first published on the date
specified in the subsequent application. As a general rule, the applicant should submit a separate
application for each separately published update or revision to the website that the applicant
wishes to register. If this is impracticable, the applicant may decide to seek one or more strategic
registrations that cover the published content that is most valuable to the claimant.

1008.6(B)

Unpublished Website Content

If the applicant determines that the content was placed online solely for the purpose of public
display or public performance, the work may be deemed unpublished. If so, the applicant may
register all of the copyrightable material that appears on the website as of the date that the
application is submitted, provided that the material (i) is reflected in the deposit, (ii) is owned
by the claimant named in the application, and (iii) has not been previously published or previously registered with the Office. If the website contains an appreciable amount of previously
published, previously registered material, or material that is owned by a third party, the applicant
must exclude that material from the claim. If copyrightable material is subsequently added to
the website, the applicant may seek a new registration for the new or revised material when the
claimant determines that further protection is desirable.
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collection, provided that the works are combined and assembled in an orderly form with a
single title, and provided that the claimant is the same for all the elements and at least one
author contributed copyrightable authorship to all of those elements. For a detailed discussion
of this option, see Chapter 1100, Section 1106. It also may be possible to register a website as
an unpublished collective work, provided that the site contains a sufficiently creative selection,
coordination, and/or arrangement of content. For a detailed discussion of collective works, see
Chapter 500, Section 509.

1008.7

Statutory Damages

In determining whether to register the content of a website separately or together the applicant
should consider the potential impact on the copyright owner’s ability to seek damages in the
event that a third party infringes that content.
It is possible to register vast amounts of material that appear together on a website with one
application if the content qualifies as a compilation, a collective work, or contribution to a collective work. It also may be possible to register an updated version of a website that contains vast
amounts of new or revised content if it qualifies as a derivative version of the original website.
However, derivative works, compilations, and collective works are considered one work for
purposes of calculating statutory damages. See 17 U.S.C. § 504(c)(1) (“For the purposes of this
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subsection, all the parts of a compilation or derivative work constitute one work.”); 17 U.S.C. §
101 (“The term ‘compilation’ includes collective works.”). Consequently, registering a number
of self-contained works that appear on a website together as a compilation, collective work, or
derivative work may have significant consequences in a copyright infringement action. For example, when a website consisting predominantly of photographs is registered as a compilation,
a court may issue only one award of statutory damages for all the photographs covered by that
registration. That is not necessarily the case, however, if the photographs are (i) unpublished
and are registered as an unpublished collection (if no selection or arrangement is claimed), or
(ii) are published and are registered using the group registration option for groups of published
photographs. See 37 C.F.R. § 202.3(b)(4), (b)(10). Thus, if the applicant only intents to register
individual works on a website, such as an unpublished collection of photographs the applicant
may want to include a statement in the application that the claimant claims no authorship in the
selection, coordination, and/or arrangement of works within the website. When completing an
online application this statement may be provided in the Note to Copyright Office field. When
completing a paper application it may be provided in a cover letter.
For information concerning unpublished collections and the group registration options for
published photographs, see Chapter 1100, Sections 1106 and 1116. For a discussion of derivative
works, compilations, and collective works, see Chapter 500, Sections 507 through 509. For a
general discussion of publication issues involving website content, see Section 1008.3.
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Application Tips for Websites and Website Content

Type of Work

Many websites contain multiple forms of authorship, including text, images, artwork, musical
works, sound recordings, videogames, computer programs, audiovisual works, among other
types of works. Identifying the type of work that will be submitted to the U.S. Copyright Office
is the first step in completing an application.
The Register of Copyrights has prescribed six classes of works that may be registered with the
Office. The applicant should select the class of work that is most appropriate for the type of
content that the applicant intends to register. When completing an online application, the applicant should select the appropriate class from the drop down menu marked Type of Work. When
completing a paper application, the applicant should use the form that has been designated for
the type of content that appears in the work.

• Literary Works: When completing an online application, the applicant should select “Literary

Work” if the content primarily contains nondramatic text, such as articles, blog entries, or
the like, or if the content primary consists of computer programs, databases, compilations
of information, or other works that are expressed in numbers or other verbal or numerical
symbols or indicia.
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• Works of the Visual Arts: When completing an online application, the applicant should select

“Work of the Visual Arts” if the content primarily contains or consists of pictorial or graphic
material, such as artwork, images, drawings, illustrations, photographs, or the like. When
completing a paper application, the applicant should use Form VA.

• Works of the Performing Arts: When completing an online application, the applicant should

select “Work of the Performing Arts” if the content primarily contains or consists of music,
lyrics, scripts, choreography, or other works that are intended to be performed for an audience. When completing a paper application, the applicant should use Form PA.

• Sound Recordings: When completing an online application, the applicant must select “Sound

Recording” if the content contains or consists of recorded sound, even if the work also contains other types of authorship, such as music or lyrics. When completing a paper application,
the applicant must use Form SR.
NOTE: There is a limited exception to this rule. If the content consists of sounds accompanying

a motion picture or other audiovisual work, the applicant should select “motion picture /
audiovisual material” or should use Form PA.

• Motion Picture / Audiovisual Material: When completing an online application, the applicant

should select “Motion Picture / AV Work” if the content primarily contains or consists of
motion pictures or other audiovisual works. When completing a paper application, the applicant should use Form PA.
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that is appropriate for the predominant form of authorship that appears in the deposit copy(ies)
or phonorecord(s). For example, the applicant should select “literary work” to register a blog
that mostly consists of text, even if the blog contains some images that accompany the text. By
contrast, the applicant should select “work of the visual arts” to register a library of photographs
or a website that primarily consists of clip art.
For additional guidance in selecting the appropriate type of work, see Chapter 600, Section 609.2.

1009.2

Title of This Work

The applicant should provide the title of the content that will be submitted for registration,
including any subtitles. When completing an online application, the applicant should provide
this information on the Title screen in the field marked Title of This Work. When completing a
paper application, the applicant should provide this information on space 1 of the application.
The Office strongly encourages applicants to provide a title for each work that will be submitted.
Interested parties typically search for works by title and it may be extremely difficult to find a
particular work if the applicant fails to provide that information in the application. If the author
has not selected a formal title for the content, the applicant may provide a descriptive title that
identifies the author of the content, the type of content that the author created, or other per-
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tinent information that can be reasonably identified in a search of the U.S. Copyright Office’s
online database.
Examples:

• Zehra Salim owns a website called “Zehra’s Art Store,” which sells art supplies.
Zehra created a logo for the site that features a paint brush superimposed on
a compass. To register this logo the applicant may provide a descriptive title,
such as “Logo artwork for Zehra’s Art Store,” “Paint brush / compass logo for
Zehra’s Art Store,” or the like.

• Cristine Prelle owns a fan website called “Wild About Oscar,” which celebrates
the career of Oscar Wilde. To register the entire content of her website, Christine may provide the URL for the site or a descriptive title for the site as a
whole, such as “Oscar Wilde fan website.”
The electronic registration system will accept titles consisting of Roman letters and/or Arabic
numerals, but it will not accept a title that has been underlined. When providing a URL as the
title for a website, the applicant may include the suffix that identifies for top level domain name
for the site, such as .com, .net, or .org, but applicants should not include the prefixes“www,”
“http://” or other generic introductory phrases.
Examples:

Inc.
,
p
u
ro
19
0
G
2
w
,
o
• Backtoschool.org (2012 version).
1
. Zill March 1
v
.
c
• Irvington Historical
T, InSociety
website.
d on
H
e
V
v
i
n
h
i
rc
acompleting
7
cited guidance
8
For additional
in
the title field/space of the application, see Chapter 600,
5
-35
7
Section. 610.
1
No
• PetSupplies.com.

1009.3

Year of Completion

The applicant must identify the year that the author completed the website or website content
that the applicant intends to register. The applicant should only provide a year of completion
for the specific version that will be submitted for registration. The applicant should not provide
a year of completion for any other version that will not be submitted to the Office.
When completing an online application, the applicant should provide the year of completion
on the Publication/Creation screen; when completing a paper application the applicant should
provide this information in space 3(a). For guidance in completing this portion of the application, see Chapter 600, Section 611.
The year of completion may vary depending on the type of content that the applicant intends
to register. If the content is a discrete work contained on a website, the year of completion is
typically the year that the author completed that work in its final form. If the applicant intends
to register multiple works that were created over a period of more than year, the applicant may
provide the year of completion for the most recent work that will be submitted for registration.
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If the applicant intends to register the collective authorship in the website as a whole, the year
of completion may vary depending on whether the website is published or unpublished. If the
website has been published, the year of completion must precede or be the same as the date of first
publication for the specific content that is claimed in the application. If the website is deemed
unpublished (i.e., a site that is authorized only for public display or public performance), the Office will accept any year of completion that precedes the date that the application was submitted.
If the applicant intends to register content that is frequently revised or updated, such as a news
website or blog, the applicant should provide the year of completion for the content that is reflected in the deposit copy(ies) (i.e., the most recent year that is reflected in the deposit material).
If the applicant provides a year of completion for an earlier version of the website, but does not
submit a deposit containing that version, or provides a year of completion for any other content
that is not contained in the deposit copy(ies), the registration specialist may communicate with
the applicant, which will delay the examination of the claim.
Example:

• Precious & Paulie LLC operates a website that features cat videos. The company submits an application to register the entire content of this site. The application states that the work was completed in 2014, but the deposit material
contains a statement that reads “last updated 2012.” The registration specialist
will communicate with the applicant to verify the year of completion.
1009.4
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or a feature that allows users to transmit content by email or other means).
As a general rule, the Office will accept the applicant’s representation that a work is published or
unpublished, unless that statement is implausible or is contradicted by information provided
elsewhere in the registration materials or in the Office’s records or by information that is known
by the registration specialist.
If the applicant determines that the work has been authorized for distribution to the public, the
applicant must identify the date and nation of first publication for that work. In most cases, the
date of first publication is the date that the work was posted online with the authorization of
the copyright owner.
If the applicant intends to register multiple works and if those works were published on successive dates, the applicant generally should submit a separate application with a separate date of
publication for each work. Likewise, separate applications and separate publication dates may
be required if the applicant intends to register multiple versions of the same work and if each
version was distributed on a different date. Indeed, every work that is added to a website may
constitute a derivative work or a contribution to a collective work, and a separate application
and separate publication date may be required for each date that new material has been authorized for distribution on that site. In some cases the applicant may need to limit the claim to
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each individual work that was added to the website on a particular date, while in other cases the
applicant may need to exclude previously published material that was distributed on the website
on an earlier date.
By contrast, if the applicant determines that the work was placed online solely for the purpose
of public display or public performance, the work may be deemed unpublished. An application
for an unpublished work may cover all of the copyrightable material contained in the deposit
copy(ies) that is owned by the copyright claimant, provided that the material has not been
previously published or previously registered with the Office. As discussed in Section 1008.6(B),
it may also be possible to register a number of unpublished works with one application, one
filing fee, and one set of deposit copies if the applicant satisfies the requirements for registering the works as an unpublished collection. If the applicant subsequently decides to register
unpublished material that was added to the website at a later date, the applicant may seek a new
registration for the new material when the copyright owner determines that further protection
is desirable.

1009.4(A)

Date of Publication

When completing an online application, the applicant will be asked to provide publication
information on the Publication / Completion screen. If the applicant determines that the work
has been published, the applicant should select “yes” in the drop down menu marked “Has this
work been published?” In addition, the applicant should provide the month, day, and year that
the work was published for the first time. Specifically, the applicant should provide the date that
the work was first distributed or the date that the work was offered to a group of persons for the
purpose of further distribution, performance, or display (whichever is earlier). As a general rule,
the applicant should only provide a date of first publication for the specific version that will be
submitted for registration. The applicant should not provide a date of publication for any other
version of the work that will not be submitted to the Office.
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the applicant determines that the work is unpublished, the applicant should select “no” on
the Publication / Completion screen.

When completing a paper application the applicant should provide the date of first publication
in space 3(b) under the heading marked “Date and Nation of Publication of This Particular
Work.” If the work has not been published, space 3(b) should be left blank.
For additional guidance concerning this portion of the application, see Chapter 600, Section 612.

1009.4(A)(1)

Date of First Publication for the Original Version of a Work

If the applicant intends to register a work that was published on the original version of a website,
the applicant generally should provide the month, day, and year that the work was first posted
on that site.
Example:

• J.J. Cool created a website to promote his music career. On May 18, 2012 he
uploaded several songs that have never been published before, and he offered
them for sale for $1.99 apiece. J.J. intends to register the words, lyrics, and
sound recordings embodied in these songs. J.J. submits a separate application
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for each work, and in each case, he states that the work was first published on
May 18, 2012. The registration specialist will register the claims.
1009.4(A)(2)

Date of First Publication for Subsequent Versions of a Work

If the applicant intends to register a revised version of a published website, the applicant generally should provide the month, day, and year that the revised content was first posted on that site.
Example:

• Zeke Quarry operates a website called “Internal Revolution,” which contains
a compilation of public domain photographs from the Civil War. Users
may download content from the website if they pay a subscription fee. Zeke
launched the site on December 20, 2004, and he intends to register the selection of images that he added to the site on January 1, 2013, June 30, 2013,
and December 31, 2013. Zeke submits a separate application for each batch
of images, and he states that these updates were first published on January
1, 2013, June 30, 2013, and December 31, 2013. If each compilation contains
a sufficient amount of creative expression, the registration specialist will
register these claims.
1009.4(A)(3)

1009.4(B)
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If the applicant determines that the work has been published, the applicant must identify the
nation of first publication. The Office may use this information to determine if the work is
eligible for protection under U.S. copyright law.
When completing an online application the applicant should identify the country where the
work was first published by selecting one of the countries listed in the drop down menu marked
Nation of first publication. When completing a paper application, the application should provide this information on space 3(b) next to the heading marked Nation. For guidance in completing this portion of the application, see Chapter 600, Section 612.
As a general rule, the nation of first publication is the country where copies or phonorecords of
the work were first published with the authorization of the copyright owner. This determination
may be difficult when the applicant intends to register a website or website content, because the
law in this area is unsettled. If the website was directed at users in a particular country (e.g., a
website written entirely in Danish with a domain name ending in the suffix .dk), that country
could be deemed the nation of first publication for purposes of copyright registration. The location of the server where the work resides and/or the scope of the intended audience may also
be relevant to this issue.

Chapter 1000 | 28

REVISED 09/29/2017

(765 of 1356)
Case: 17-35587, 03/15/2019, ID: 11228746, DktEntry: 88-2, Page 719 of 1306
C O M P E N D I U M : Websites and Website Content

Upon request, the Office will provide the applicant with general information about the Copyright Act and the legislative history for the statute, including the statutory definition of publication and the provisions concerning nation of publication. However, the Office will not give
specific legal advice on whether a work has or has not been published within a particular country.
Instead, the Office leaves this determination to the applicant and the courts, because they are in
a better position to assess the complete facts in any particular situation.

1009.5

Name of Author

The applicant should identify all of the authors who created or co-created the copyrightable
content that is claimed in the application.
When completing an online application, the applicant should provide the author’s full name on
the Authors screen. If the content was created by an individual, the applicant should provide
that person’s full name in the field marked Individual Author. If the content was created by or on
behalf of a legal entity, such as a corporation, partnership, or other organization, the applicant
should provide that entity’s name in the field marked Organization. If the works were created by
more than one author, the applicant should complete the relevant fields, click the Save button,
and then repeat this process for the other authors.
If the author created the content as a work made for hire, the applicant should select “yes” in
response to the question “Is this author’s contribution a work made for hire?” (For a definition
and discussion of works made for hire, see Chapter 500, Section 506.) If the content was created by an employee acting within the scope of his or her employment, the employer should be
named as the author (not the employee). If the content was specially ordered or commissioned as
a work made for hire, the person or organization that ordered or commissioned the work should
be listed as the author (rather than the individual who actually created the work).
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In all cases, the applicant should provide the author’s country of citizenship or domicile. The
Office may use this information to determine if the work is eligible for protection under U.S.
copyright law. If the applicant fails to provide this information, the application will not be accepted by the electronic registration system. If the author’s citizenship or domicile is unknown,
the applicant may select “not known” from the drop down menu.
When completing a paper application, the applicant should provide the author’s full name and
his or her country of citizenship and/or domicile on space 2(a). If the content was created by
more than one author, the applicant should provide this information for the other authors on
spaces 2(b) and 2(c). If the content was created by more than three authors, the applicant should
provide this information on Form CON.
If the content qualifies as an anonymous work or pseudonymous work, the applicant may check
the appropriate boxes that appear on the Authors screen of the online application or in space 2 of
the paper application. For a definition and discussion of anonymous works and pseudonymous
works, see Chapter 600, Sections 615.1 and 615.2.
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For additional guidance in providing the Author’s Name, see Chapter 600, Section 613.9. For
guidance in providing the author’s citizenship and domicile, see Chapter 600, Section 617.

1009.6

Author Created / Nature of Authorship Statements

To register a website or website content the applicant must identify the copyrightable authorship that will be submitted for registration and the applicant must assert a claim to copyright
in that authorship. If the content was created by a single author, the applicant should clearly
identify the copyrightable authorship that the author contributed to that work. If the content
was created or co-created by two or more authors, the applicant should clearly identify the
copyrightable authorship that each author contributed to work. However, the applicant should
not describe any uncopyrightable material or de minimis elements that appear in the content.
When completing an online application, the applicant should provide this information on the
Authors screen. Specifically, the applicant should check one or more of the boxes in the Author
Created field that accurately describe the author’s contribution to the content. If none of these
terms fully describe the content that will be submitted for registration, the applicant should
provide a more specific description in the field marked “Other.” For guidance on completing
this field, see Chapter 600, Section 618.4(A).
When completing a paper application, the applicant should provide this information in the space
marked Nature of Authorship. For guidance in completing this portion of the application, see
Chapter 600, Section 618.4(B).
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1009.6(A)

Acceptable Terminology for an Application to Register a Website
or Website Content

As a general rule, the following terms may be used to describe the copyrightable content on
a website, provided that they accurately describe the authorship that appears in the deposit
copy(ies). In most cases, the Office will accept combinations or variant forms of these terms,
unless they are contradicted by information provided in the deposit copy(ies) or elsewhere in
the registration materials.
Literary content:

• Text
Visual arts content:

• Artwork or 2-D artwork
• Photographs
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• Drawings
• Technical drawings
• Map
• Architectural work
Performing arts content:

• Music
• Lyrics
• Script
• Choreographic work
• Pantomime
Recorded sounds:
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To register a computer program or a database that is contained or embedded within a website,
the applicant should follow the instructions set forth in Chapter 700, Sections 721.9(F) and
727.3(D).
To register a derivative work, the applicant should describe the new material that the author
contributed to the website using appropriate terms, such as “new photographs,” “updated text,”
“revised artwork,” “additional music,” or the like.
If the applicant intends to register the authorship involved in selecting, coordinating, and/or
arranging the content that appears on a website, the applicant may use any of the terms listed
below, provided that they accurately describe the copyrightable authorship that appears in the
deposit copy(ies). In most cases, the Office will accept combinations or variant forms of these
terms, unless they are contradicted by information provided in the deposit copy(ies) or elsewhere
in the registration materials.

• Compilation of [specify material that has been selected, coordinated, and/or arranged, e.g.,
“compilation of text and artwork”].
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• Selection, coordination, and/or arrangement of [specify material that has been selected, coordinated, and/or arranged, e.g. “selection and arrangement of text and photographs”].

For additional guidance in registering compilation authorship, see Chapter 600, Section 618.6.
NOTE: Websites often contain previously published material, previously registered material,

public domain material, or material owned by a third party. If the deposit copy(ies) contain an
appreciable amount of unclaimable material, then as discussed in Section 1009.8 the applicant
should exclude that material from the claim. For information concerning this procedure, see
Section 1009.8.

1009.6(B)

Unclear Terminology for an Application to Register Website Content

The applicant should clearly identify the authorship that will be submitted for registration and
the claim to copyright in that authorship should be clearly stated. Specifically, the applicant
should identify the copyrightable authorship that the author contributed to the website or the
website content, preferably using one or more of the terms set forth in Section 1009.6(A). If the
claim to copyright is unclear, the registration specialist may communicate with the applicant
or may refuse registration. For representative examples of unclear terms that may prompt a
communication from the registration specialist, see Chapter 600, Sections 618.8(A)(1) through
618.8(A)(11).

1009.6(C)
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to identify the particular authorship that the author contributed to the work.
If the applicant asserts a claim in both the copyrightable and uncopyrightable features of a
website, the registration specialist may annotate the application to indicate that the registration
does not extend to the uncopyrightable features. If the applicant expressly asserts a claim to copyright in any feature of the website that is uncopyrightable, the specialist may communicate with
the applicant or may refuse registration if the claim appears to be based solely on those features.
Examples of unacceptable terms include the following or any combination of the following:

• Concept
• Design(s)
• Format
• Layout
• Lettering
• Look and feel
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• Website
• Website design
• Webpage
• Screen
• Entire work, entire website, or similar terms
• Hyperlinks
• Hyperlink structure
• Menu choices
• User interface
• Game play
1009.7

Claimant
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When
an online application the applicant should provide this information on the
Author and Claimant screens; when completing a paper application the applicant should provide
this information on spaces 2 and 4. For guidance on completing these portions of the application,
see Chapter 600, Sections 613 and 619.
Website owners frequently assume that they own the copyright in code or other content that was
created for them by an independent contractor, because the owner paid for the content or paid
the contractor to create that material. In such cases, the website owner does not own the content
unless the contractor agreed to create the content pursuant to a work made for hire agreement
or executed a written agreement that assigned the copyright in that material to the website owner.
Likewise, a website owner cannot assert a claim in website content if the owner merely owns a
physical copy of that content or merely has a nonexclusive license to use that material.
Examples:

• Kari Crow is a web designer who created an illustration for a gardening website. Kari is not an employee of the website owner and she did not transfer
ownership of the copyright to that party. Therefore, the applicant should
name Kari Crow as the author and claimant for this illustration. If Kari contributed multiple illustrations to the website, each illustration must be registered separately.
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• Dizzy Dog LLC owns and operates a website that sells dozens of beats for use
on hip hop tracks. The company employs two producers who created these
beats for the website. Dizzy Dog LLC should be named as the author and
claimant for each work, and in each case the work made for hire box should
be checked “yes.”
1009.8

Limitation of Claim

As discussed in Section 1008.1, a registration for a website or website content covers the copyrightable material that was created by the author(s) named in the application that is owned by
the claimant named in the application, provided that the material is expressly described in the
application and is contained in the deposit copy(ies).
A registration for a website or website content does not cover any material that has been previously published or previously registered with the U.S. Copyright Office. Nor does it cover material that is in the public domain or material that is not owned by the copyright claimant. If the
website contains an appreciable amount of previously published material, previously registered
material, public domain material, or third party material, the applicant should exclude that
material from the claim.

• Previously published material: Frequently applicants submit websites or website content that
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contain previously published material, but fail to exclude that material from the claim. If the
deposit copy(ies) contain material, that was published on any day or twenty-four period prior
to the date of first publication specified in the application, the applicant should exclude that
material using the procedure described in Chapter 600, Section 621.8(B). When completing
an online application, the applicant should identify the previously published material on
the Limitation of Claim screen in the Material Excluded field. When completing a paper application, the applicant should identify this material in space 6(a) under the heading marked
Preexisting Material.

• Previously registered material: If the deposit copy(ies) contain material that has been previously registered, the applicant should exclude that material from the claim (regardless of
whether the material is published or unpublished). Specifically, the applicant should provide
the registration number and year of registration for the previously registered material in the
Previous Registration field of the online application or in space 5 of the paper application.
For guidance in completing this portion of the application, see Chapter 600, Section 621.8(F).

• Content owned by a third party: If the deposit copy(ies) contain content that is owned by

someone other than the claimant, the applicant should exclude that content from the claim
(regardless of whether the content is published or unpublished). When completing an online
application, the applicant should identify the third party content in the Material Excluded
field. When completing a paper application the applicant should provide this information
in space 6(a). For guidance in completing this portion of the application, see Chapter 600,
Sections 621.7 and 621.8(B).

• Public domain material: If the deposit copy(ies) contain material that is in the public domain,

the applicant should identify that material in the Material Excluded field of the online application or in space 6(b) of the paper application. For guidance in completing this portion
of the application, see Chapter 600, Sections 621.7 and 621.8(B).
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In addition, the applicant should identify the new copyrightable material that the author contributed to the website or the website content. When completing an online application, the
applicant should provide this information on the Limitation of Claim screen. Specifically, the
applicant should check one or more of the boxes in the New Material Included field that accurately describes the author’s contribution. If none of these terms fully describe the new material that the author contributed to the website, the applicant should provide a more specific
description in the field marked Other. For guidance on completing this field, see Chapter 600,
Section 621.8(C)(1).
When completing a paper application, the applicant should provide this information in space
6(b) under the heading marked Material Added to This Work. For guidance in completing this
portion of the application, see Chapter 600, Section 621.8(C)(2).
NOTE: The New Material Included field should be completed only if material has been excluded

from the claim in the Material Excluded field. Likewise, space 6(b) of the paper application
should be completed only if material has been excluded from the claim in space 6(a).
As a general rule, the information that the applicant provides in the New Material Included
field should be identical to the information that the applicant provides in the Author Created
field. Likewise, the information that the applicant provides in space 6(a) of the paper application should be identical to the information that that the applicant provides in space 2 under the
heading marked Nature of Authorship.
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• Alexander Temple writes a blog called “Don’t Tread On Me.” The blog contains musings about politics, together with photographs created by the
Department of Homeland Security, the Department of Defense, and other
federal government agencies. Alexander submits an online application along
with printouts from his blog. In the application, Alexander asserts a claim in
his “website,” but he fails to complete the Limitation of Claim screen. The
registration specialist will ask the applicant to describe the new material that
he contributed as “text” and “compilation of text and photographs” in the
Author Created and New Material Included fields. The photographs appear
to be in the public domain, because they were created by employees of the
U.S. government. Therefore, the specialist will ask the applicant to exclude
that material from the claim by checking the box marked “photographs” in
the Material Excluded field.

1010

Deposit Requirements for Website Content

This Section provides basic information concerning the deposit requirements for registering a website or website content. For detailed information concerning these requirements, see Chapter 1500.
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For information concerning mandatory deposit, see Section 1010.7.

1010.1

Deposit Requirements for Registration

To register a website or website content, the applicant must submit a deposit containing the
copyrightable content that is claimed in the application.
When examining the deposit for a website or website content, the U.S. Copyright Office will apply the same rules that apply to any other type of work. For example, the registration specialist
will consider the type of authorship that is claimed in the application, whether the work is published or unpublished, and whether the applicant satisfied the applicable deposit requirements
for that type of work.
If the work is unpublished, the deposit copy may include all of the content that is owned by
the copyright claimant as of the date that the application is submitted. If the work has been
published, the deposit copies should include the content as it existed on the date of first publication specified in the application, and the claim should be limited to the content that was first
published on the date.
The deposit must contain a complete copy of all the copyrightable authorship that is claimed in
the application or appropriate identifying material (if identifying material is an acceptable form
of deposit for that type of work). For example, to register an entire website, the applicant should
submit a deposit containing all the authorship that the applicant intends to register, regardless of
the number of pages or screens that appear on the site. To register a particular work contained
on a website, the applicant should submit an appropriate deposit for that type of work. To register the authorship involved in selecting, coordinating, and/or arranging works on a website,
the applicant must submit a deposit that adequately displays the compilation authorship that is
claimed in the application.
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all cases, the applicant must submit fixed copy(ies) or phonorecord(s) of the work that the

applicant intends to register. The U.S. Copyright Office will not accept a link to a website or other
online source that merely provides access to content that continually changes.
The fixed copy(ies) or phonorecord(s) should be submitted in a format that allows the registration specialist to perceive the actual content and context where the work appears on a given
website or webpage. In other words, the deposit should show how the content would be perceived
when a user accesses that content in the online environment. The specialist may communicate
with the applicant or may refuse registration if the applicant submits separate files or folders
containing unassembled content or content that has been disassociated from the website or
webpage where it originally appeared.
As the technological means of fixing and normalizing websites and their content evolve into
easier solutions and standardized formats, the Office will seek to provide additional guidance
on the fixation of websites. At the present time, the PDF format standard is the preferred means
for submitting websites and website content. For information concerning this format and the
methods for submitting the deposit to the Office, see Section 1010.3.
As a general rule, a registration for a website or for website content does not cover any authorship or works that are not included in the deposit. However, there is a limited exception to this
rule. A registration for a computer program or database may cover the entire work, even if the
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applicant submits only a portion of the source code for that program or a representative selection of the records from the database. For information concerning the deposit requirements for
these types of works, see Chapter 1500, Sections 1509.1(C) and 1509.1(D).
The registration specialist may communicate with the applicant if the deposit appears incomplete. If the work is relatively short (based on the number of printed pages or downloaded pages
that will be submitted), the applicant should submit the entire website and should provide a
brief statement confirming that the deposit contains the complete site. This may avoid the need
to communicate with the applicant to determine whether the entire work has been submitted.
When completing an online application, the applicant may provide this information in the Note
to Copyright Office field. When completing a paper application, the applicant may provide this
information in a cover letter.

1010.2

Deposit Requirements for Works Published Online and in
Hard Copy Format

If the work was published both online and in a hard copy form (e.g., paper, discs, film, or other
physically tangible media), the applicant generally should submit two complete copy(ies) or
phonorecord(s) of the work as it was first published in the hard copy format. See 37 C.F.R. §
202.20(b)(1). For example, if an article was published simultaneously on a website and in a magazine, the applicant must submit two complete copies of the article as it appeared in the magazine.
For information concerning the deposit requirements for works published in hard copy formats,
see Chapter 1500, Sections 1507.1 and 1508.2.
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1010.3

Deposit Requirements for Unpublished Works and Works
Published Solely Online

In most cases, the applicant does not need to satisfy the best edition requirement in order to register a website or to register a work that has been published solely online (although as discussed
in Section 1010.6(H), there is a limited exception to this rule for electronic serials). Instead, the
applicant may submit an electronic copy of the work, provided that the applicant submits the
deposit in an acceptable file format. A current list of acceptable file formats is posted on the Office’s website. In the alternative, the applicant may submit identifying material that adequately
represents the authorship claimed in the application.
The preferred formats and methods for submitting the deposit for an unpublished work or a
work that is published solely online, in order of preference, are as follows:

• Uploading electronic files to the electronic registration system: When submitting an online application through the electronic registration system, the applicant may upload a PDF-A, PDF
file, PDF package, or PDF portfolio that contains all of the website content that is claimed
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in the application. Any audio or audiovisual content should be submitted in separate files.
The deposit also should include a note that identifies the URL(s) where such files reside.
Additional guidance on uploading files is provided on the Office’s website.

• Submitting electronic files by mail, by courier, or by hand delivery: When submitting an online

application or a paper application, the applicant may deposit a PDF-A file, PDF file, PDF
package, or PDF portfolio that contains all of the website content that is claimed in the application. Any audio or audiovisual content claimed should be submitted in separate files. All
of the files should be burned onto a computer disc, and the deposit should include a note that
identifies the URL(s) where the files reside. The disc may be delivered to the Office by mail,
by courier, or by hand delivery. For guidance on this procedure, see Chapter 1500, Section
1508.3 through 1508.5.

• Identifying material: When submitting an online application or a paper application, the appli-

cant may deposit a printout of all the pages of the website that are claimed in the application,
along with a disk or other appropriate media containing any audio or audiovisual content
that is included in the claim. In the alternative, the applicant may deposit identifying material in the format that is most appropriate for the type of authorship that is claimed in the application, provided that the identifying material includes all of the authorship being claimed.
For example, the applicant may submit paper printouts for websites that contain text and
artwork, but do not contain sound, music, or audiovisual elements. The applicant may submit audio or audiovisual files for websites containing sound, music, or audiovisual elements.
A site map may be used as the identifying material for a claim based on the organization of
the pages within a website. However, a claim based on the selection, coordination, and/or arrangement of audio or audiovisual files cannot be included in the claim unless the selection,
coordination, and/or arrangement of the audio or audiovisual files is provided. In all cases,
identifying material may be delivered to the Office by upload, by mail, by courier, or by hand
delivery. For guidance on this procedure, see Chapter 1500, Section 1508.3 through 1508.5.
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hand delivery, the applicant must attach a shipping slip to each deposit. If the applicant fails
to attach a shipping slip to each deposit, the Office will be unable to connect the deposit with
the application. For information concerning this procedure, see Chapter 1500, Section 1508.2.
Examples:

• Patrick O’Connor created all the text that appears on a website that describes
points of interest in the Shenandoah Valley. Users may view this content, but
the terms of service expressly state that the site is only intended for public
display. The text may be registered as an unpublished work. Therefore, Patrick
may upload this content to the electronic registration system in one or more
digital files, provided that the text is submitted in an acceptable format, such
as .txt, .pdf, .docx, .wpf, and provided that the files contain all the copyrightable text that is claimed in the application.

• On November 3, 2013 Joseph Andres posted dozens of photographs to a
stock photography website that allows users to download or reproduce images for their own personal use. The photographs may be registered as published works. Joseph may upload electronic copies of these images through
the electronic registration system, either by submitting a separate application
for each photograph or by submitting an application to register a group of
published photographs.
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1010.4

Uploading Large Files or Large Numbers of Files to the Electronic Registration
System

The electronic registration system has a sixty minute “time out” feature that limits the size and
the number of files that may be submitted during each upload session. These limits vary depending on the connection speed of the applicant’s computer. The maximum size for files submitted with a typical modem is 11.3 MB, while the maximum size for files submitted with a typical
broadband connection is 170 MB.
If the applicant intends to upload a large number of files, the Office encourages the applicant
to submit the deposit in one or more compressed ZIP files. If the applicant intends to upload
a very large file, the Office encourages the applicant to compress the deposit in a ZIP file or to
separate the deposit into two or more smaller files. Alternatively, the applicant may upload the
deposit during two or more upload sessions; information concerning this procedure is available
on the Office’s website.
If the applicant is unable to upload the deposit with these options, then as discussed in Section
1010.3, the applicant may fix the deposit copy(ies) on a disc and deliver it to the Office by mail,
by courier, or by hand delivery, together with a shipping slip that connects the deposit with the
online application.

1010.5
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7- the most recent version of a website, but instead of providing the date of first
intends. to1register
No for that version, the applicant provides the date that the website first appeared on
publication
The Deposit Material Must Match the Material Claimed in the Application

the internet.
To register material from the initial version or any subsequent version of a published website,
the applicant must deposit an acceptable copy or phonorecord of the specific version that the
applicant intends to register and the applicant must provide the correct date of first publication
for that version. If the date of publication specified in the application does not match the version reflected in the deposit copy(ies), the registration specialist may communicate with the
applicant to determine if the correct version has been submitted.
Examples:

• Capitol City Cupcakes owns a website that went live on June 1, 2009. The
company submits a copy of all the text, artwork, and other copyrightable
content that appeared on the site on June 1, 2009 and states that the content
was first published on that date. The registration specialist will register the
claim. The registration will cover the content as it existed on June 1, 2009, but
it will not cover any new material that has been added to the site since then.

• DC Doughnuts owns a website that first appeared on the internet on July
1, 2013. A year later the company decides to register all of the photographs,
illustrations, and other copyrightable content that appeared on the initial
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version of the site. The applicant states that the website was first published
on July 1, 2013, but submits a copy of the website as it existed on July 1, 2014.
The registration specialist will communicate with the applicant to determine
if the date of publication is correct, and if so, to request an appropriate copy
of the content that appeared on the site as of July 1, 2013.
1010.6

1010.6(A)

Deposit Requirements for Specific Types of Website Content

The Initial Version of a Published Website

To register the initial version of a published website, the applicant should submit the relevant
webpages as they existed on the date that the initial version was first published.

1010.6(B)

Subsequent Versions of a Published Website

To register subsequent versions of a published website, the applicant should submit the relevant
webpages as they existed on the date that the subsequent version was first published.

1010.6(C)
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Example:
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1
No•. Artifax, LLC added a new page to its website that describes the company’s
Revised Website Content

products and services. Artifax submits an application to register the “new text”
and “new illustrations” that appear on this webpage, along with a PDF file
containing the new content. The registration specialist will register the claim.
1010.6(D)

Compilations

If the applicant asserts a claim in the selection, coordination, and/or arrangement of material within a website, the compilation authorship must be fully represented in the deposit. See
Feist Publications, Inc. v. Rural Telephone Service Co., Inc., 499 U.S. 340, 358 (1991) (“Originality
requires only that the author make the selection or arrangement independently . . . and that it
display some minimal level of creativity) (emphasis added). For instance, the Office may register
a website that contains a compilation of photographs, provided that the author’s selection, coordination, and/or arrangement of images is evident in the claim. If the author’s contribution
is unclear, the registration specialist will communicate with the applicant.

1010.6(E)

Hypertext Markup Language (HTML)

To register the HTML for a website, the applicant must deposit the entire HTML.
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1010.6(F)

Computer Programs Contained or Embedded Within a Website

To register a computer program that is contained or embedded within a website, the applicant
must submit the appropriate deposit material for that type of work. For a discussion of the
deposit requirements for computer programs, including derivative computer programs and
programs that contain trade secret material, see Chapter 1500, Section 1509.1(C).

1010.6(G)

Databases Contained or Embedded Within a Website

To register a database that is contained or embedded within a website, the applicant must submit the appropriate deposit material for that type of work.
For a discussion of the deposit requirements for a single-file or multi-file database, see Chapter
1500, Section 1509.1(D). For a discussion of the deposit requirements for registering a group of
updates or revisions to a database, see Chapter 1100, Section 1117.6.

1010.6(H)

Electronic Serials

As a general rule, the applicant does not need to satisfy the best edition requirement in order
to register a website or to register a work that has been published solely online. However, there
is a limited exception to this rule for electronic serials published in the United States on or after
February 24, 2010. If the U.S. Copyright Office has determined that an electronic serial is subject
to the mandatory deposit requirement, the applicant may need to submit two complete copies of
the best edition in order to register that serial with the Office. For a definition of “electronic serial” and a discussion of the mandatory deposit requirements for such works, see Section 1010.7.
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Mandatory deposit is a statutory requirement for the benefit of the national collection of the
Library of Congress. Section 407 of the Copyright Act states that the owner of copyright or the
owner of the exclusive right of publication in a work published in the United States shall deposit two copies or phonorecords of the work within three months after publication. 17 U.S.C.
§ 407(a).
The mandatory deposit requirement generally does not apply to works published in the United
States that are available only online. However, there is a limited exception to this rule. Electronic
serials published on or after February 24, 2010 are subject to mandatory deposit if the U.S.
Copyright Office issues a written demand for a copy or phonorecord of that work for the use or
disposition of the Library of Congress. See 37 C.F.R. §§ 202.19(c)(5), 202.24(a).
For purposes of mandatory deposit, an “electronic serial” is defined as “an electronic work published in the United States and available only online, issued or intended to be issued on an established schedule in successive parts bearing numerical or chronological designations, without
subsequent alterations, and intended to be continued indefinitely.” Id. § 202.19(b)(4).
For additional information concerning the mandatory deposit requirements for electronic serials, see Chapter 1500, Section 1511.6.
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1101

What This Chapter Covers

As a general rule, a registration covers an individual work, and an applicant should prepare
a separate application, filing fee, and deposit for each work that is submitted for registration.
However, there are several exceptions to this rule, including:

• The option for registering a number of works as an unpublished collection. This option is
discussed in Sections 1102 and 1106 below.

• The option for registering a number of works that were published in a single unit of publication. This option is discussed in Sections 1103 and 1107 below.

• The options for registering a group of related works under Section 408(c)(1) of the Copyright

Act, as discussed in Section 1104 and Sections 1109 through 1117 below. At present, the U.S.
Copyright Office offers group registration options for the following types of works:
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- Published photographs.
- Database updates and revisions.

• Registering a collective work together with the separate and independent works contained
therein. This option is discussed in Chapter 500, Section 509.1 and Chapter 600, Sections
610.4, 613.8, 618.7, 620.8, and 621.8(D).

• Registering a sound recording together with the musical work , dramatic work, or literary
work contained in that recording. This option is discussed in Chapter 500, Section 511.

1102

The Unpublished Collection Option

The U.S. Copyright Office has established an administrative procedure that allows an applicant
to register a number of unpublished works with one application, one filing fee, and one set of
deposit copies. This is known as the “unpublished collection” option.
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As a general rule, a registration issued under this option covers each work that is submitted for
registration. If the applicant does not assert a claim in the selection, coordination, or arrangement of those works, the Office considers each work to be registered individually. See 37 C.F.R.
§ 202.3(b)(4)(i)(B).
If the applicant expressly asserts a claim in the compilation authorship involved in selecting
the works and assembling them into a collective whole, the Office will register the works as an
unpublished collective work, rather than an unpublished collection. A registration for an unpublished collective work will cover the individual works (i) if the claimant owns the copyright
in each of those works and the collective work as a whole, and (ii) if the individual works have
not been previously published or previously registered. In no case may a claimant register a work
that is in the public domain.
For additional information concerning the difference between an unpublished collection and an
unpublished collective work, see Sections 1104.5 and 1106. For additional information concerning
collective works, see Chapter 500, Section 509.1 and Chapter 600, Sections 610.4, 613.8, 618.7,
620.8, and 621.8(D).

1103

The Unit of Publication Option

The U.S. Copyright Office has established an administrative procedure that allows an applicant
to register a number of works that were physically packaged or bundled together as a single unit
by the claimant and first published on the same date. This is known as the “unit of publication”
option.

Inc.
,
p
u
ro
19
0
G
2
w
,
o
1
. Zill March 1
v
.
c
n option covers
A registration issuedH
under
T, Ithis
d oneach work in the unit that is owned by the copye
V
v
i
n
h
i
right claimant.
c
cited 5587 ar
7-3 is different from an unpublished collection in that the works in the unit
A unit .of1publication
o
N be aggregated simply for the purpose of registration, but rather must have been first
cannot
distributed to the public in the packaged unit. A unit of publication is also different from a collective work in that the unit is not a compilation of works, but rather a package of separate and
distinct copies or phonorecords that are physically bundled together and distributed to the public as a unit, such as a board game containing instructions, a game board, and sculpted playing
pieces. However, a unit may contain a compilation or collective work, such as a CD containing
sound recordings packaged together with cover art and liner notes.
For additional information concerning the unit of publication option, see Section 1107. For
additional information concerning the unpublished collection option, see Section 1106. For additional information concerning collective works, see Chapter 500, Section 509.1 and Chapter
600, Sections 610.4, 613.8, 618.7, 620.8, and 621.8(D).

1104

Group Registration

The U.S. Copyright Office has established administrative procedures that allow an applicant to
register multiple works in certain limited categories with one application and one filing fee. This
procedure is known as a group registration. Where applicable, this may be the most convenient
and cost effective way to register multiple works of authorship.
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The applicant must decide whether group registration is the optimal means of registering the
works at issue. Group registration options have particular requirements, and in some cases, limitations. For example, applicants who avail themselves of these options should recognize that a
registration for a group of related works provides less detailed information about the various
works in the group. The applicant should weigh the costs and benefits of these various options
in determining whether to register a work on an individual basis or as a group.

1104.1

What Is a Group Registration?

When Congress enacted the Copyright Act of 1976, it authorized the Register of Copyrights
to establish “the administrative classes into which works are to be placed for purposes of
deposit and registration, and the nature of the copies or phonorecords to be deposited in
the various classes specified.” 17 U.S.C. § 408(c)(1). In addition, Congress gave the Register the
discretion to “require or permit... a single registration for a group of related works.” Id.
As the legislative history explains, allowing “a number of related works to be registered together
as a group represent[ed] a needed and important liberalization of the law.” H.R. REP. NO. 94-1476,
at 154 (1976), reprinted in 1976 U.S.C.C.A.N. 5659, 5770. Congress recognized that requiring separate applications “where related works or parts of a work are published separately” may impose
“unnecessary burdens and expenses on authors and other copyright owners.” Id. In some cases,
requiring separate applications and a separate filing fee may cause copyright owners to forego
registration altogether. See id.
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Fed. Reg. 763, 765 (Jan. 4, 1978).

1104.2

Group Registration Options

The U.S. Copyright Office currently offers group registration options for the following types
of works:

• Serials.
• Daily newspapers.
• Daily newsletters.
• Contributions to periodicals.
• Published photographs.
• Databases.
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The Office’s decision to provide registration options for groups of related works is entirely discretionary, except for the group registration option for contributions to periodicals, which is
mandated by Section 408(c)(2) of the Copyright Act.

1104.3

Registration Requirements

An applicant must satisfy certain requirements to obtain a group registration. The specific
requirements for each group registration option are discussed in Sections 1109 (serials), 1110
(daily newspapers), 1111 (daily newsletters), 1115 (contributions to periodicals), 1116 (published
photographs), and 1117 (databases).
Based on its longstanding experience, the U.S. Copyright Office has determined that examining
groups of related works imposes administrative costs and burdens on the Office. To examine
these claims in an efficient and cost effective manner, the Office may strictly apply the requirements for these group registration options. Moreover, the Office does not allow or provide
for group registration of works that are not listed in Section 1104.2 or groups of related works
that do not satisfy the requirements set forth in Sections 1109 through 1117. See Registration of
Claims to Copyright: Group Registration of Serials, 55 Fed. Reg. 50,556, 50,556 (Dec. 7, 1990).
If the Office determines that the relevant requirements have not been met, the registration specialist may communicate with the applicant and explain why the works cannot be registered as a
group and how the claim may be amended. The specialist may instruct the applicant to prepare
a separate application, filing fee, and deposit for each work and submit them for registration on
an individual basis, or the specialist may refuse to register the claim. 37 C.F.R. § 202.4(k).
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A registration for a group of published photographs or a group of contributions to periodicals
covers the copyrightable authorship in each work that is submitted for registration, and each
photograph or contribution is registered as a separate work. 37 C.F.R. § 202.4(m). A registration
for a group of serials, newspapers, or newsletters covers the copyrightable authorship in each
issue in the group.
With the exception of a group registration of database updates, a group registration does not
cover the selection and arrangement of the works, because the group itself is not a work of authorship. For similar reasons, the group as a whole is not considered a compilation or a collective
work. Instead, the group is merely an administrative classification created solely for the purpose
of registering multiple works with one application and one filing fee.
Although an applicant may exercise some judgment in selecting and combining the works within the group, these decisions do not necessarily constitute copyrightable authorship. Instead, the
selection of works is based solely on the regulatory requirements for the relevant group registration option, and the combination of those works is merely an administrative accommodation
that exists solely for the purposes of registration and the convenience of the applicant.
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Likewise, the group is not considered a derivative work. When a group of works are combined
together for the purpose of facilitating registration those works are not “recast, transformed, or
adapted” in any way, and the group as a whole is not “a work based upon one or more preexisting works,” because there is no copyrightable authorship in simply following the administrative
requirements for a group registration option. See 17 U.S.C. § 101 (definition of “derivative work”).
Ordinarily, the U.S. Copyright Office will not accept an application that attempts to register the
group itself as a collective work or an application that asserts a compilation claim in the selection, coordination, and/or arrangement of the works included within a group. However, there
are two exceptions to this rule. As discussed in Section 1109.7(F), a registration for a group of
serials covers the compilation authorship involved in creating each issue as a whole, and as discussed in Section 1117.7(B), an applicant must assert a compilation claim when seeking a group
registration for the updates and revisions to an automated database.
See generally Group Registration of Contributions to Periodicals, 81 Fed. Reg. 86,634, 86,641
(Dec. 1, 2016); Group Registration of Photographs, 81 Fed. Reg. 86,643, 86,653 (Dec. 1, 2016).

1104.5

Group Registrations Distinguished from Registrations for Unpublished Collections

In determining whether to register multiple works with one application the applicant should
consider the potential impact on the copyright owner’s ability to seek damages in the event that
a third party infringes those works.
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the collection as a whole, the Office will register the works as an unpublished collective work,
rather than an unpublished collection. This may have significant consequences in a copyright
infringement action.
When a compilation claim has been asserted, and the Office has registered the works as an
unpublished collective work, the copyright owner may be entitled to claim only one award of
statutory damages in an infringement action, even if the defendant infringed all of the component works covered by the registration. See 17 U.S.C. § 101 (“The term ‘compilation’ includes
collective works.”); 17 U.S.C. § 504(c)(1) (stating that a copyright owner may be entitled to recover
“an award of statutory damages for all infringements involved in the action, with respect to any
one work” and “[f]or the purposes of this subsection, all the parts of a compilation or derivative work constitute one work”). By contrast, when no compilation claim has been asserted and
a number of works are registered as an unpublished collection, the registration will extend to
each individual work that is copyrightable, and Section 504(c)(1) of the Copyright Act would
not bar the copyright owner from seeking a separate award of statutory damages for each work.
Copyright owners who use a group registration option may be entitled to claim a separate award
of statutory damages for each work – or each issue in the case of serials, newspapers, or newsletters – that is covered by the registration, because a group registration covers each work or each
issue that is submitted for registration (rather than the group as a whole). However, there is an
exception to this rule. As discussed in Section 1117, a group registration for a database covers the
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updates or revisions that were added to the database during the period specified in the registration. Copyright owners that use this option are entitled to claim only one award of statutory
damages in a copyright infringement action, because the updates or revisions to a database are
derivative compilations, and as noted above, the statute expressly states that “all the parts of a
compilation or derivative work constitute one work” when calculating statutory damages. See id.

1105

Cancellation

The U.S. Copyright Office may cancel a group registration or a registration for an unpublished
collection or a unit of publication if the Office subsequently determines that the applicant
failed to comply with the relevant requirements for these options. 37 C.F.R. §§ 201.7(c)(4)(xi),
202.4(l). The practices and procedures for cancelling a registration are discussed in Chapter
1800, Section 1807.

1106

Unpublished Collections

This Section discusses the U.S. Copyright Office’s current practices and procedures for registering a number of works using the unpublished collection option. This option is a registration
accommodation that incentivizes timely registration.
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NOTE: When an unpublished work is registered with the Office it does not have to be registered

again after the work is published (although as discussed in Chapter 500, Section 510.1, the Office will register the first published edition of a work even if the unpublished version and the
published version are substantially the same). Registration as an unpublished work prior to
infringement will preserve the availability of statutory damages and/or recovery of attorney’s fees.

1106.1

An applicant may register multiple unpublished works with one application and one filing
fee, provided that the following conditions have been met:

• All of the copyrightable elements that are otherwise recognizable as self-contained works
must be unpublished.

• The elements must be assembled in an orderly form.
• The applicant must provide a single title for the collection as a whole.
• All of the elements must be created by the same author, or if the elements were created by
multiple authors, at least one of the authors must have contributed copyrightable authorship
to each work in the collection.

• The copyright claimant for all of the elements and the collection as a whole must be the same
person or organization.

See 37 C.F.R. § 202.3(b)(4)(i)(B).
Works that do not satisfy these requirements cannot be registered as an unpublished collection.
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In particular, an applicant cannot use this option to register a number of published and unpublished works. If any of the works have been published, the applicant should not include those
works in the claim. For a definition and discussion of publication, see Chapter 1900.
At the present time, there is no limit on the number of works that may be registered with the
unpublished collection option.
The application should expressly state that the applicant is seeking to register a number of works
as an unpublished collection.
An applicant may register a number of works as an unpublished collection (i) if the claimant is
the author of those works or (ii) if the same author created all of the works and if the claimant
acquired the copyright in those works through a transfer of ownership. In all cases, the claimant
must own the copyright in all the component works that are claimed in the application. If any
of the works are not owned by the claimant, the applicant should exclude those works from the
claim using the procedure described in Chapter 600, Section 621.8(B).

1106.2

Registration Requirements

In addition to satisfying the eligibility criteria discussed in Section 1106.1, the applicant must
submit a completed application, a deposit consisting of all of the works in the collection, and the
correct filing fee in order to register a number of works with the unpublished collection option.
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In all cases, the applicant must submit one complete copy or phonorecord containing the entire copyrightable content of each work that the applicant intends to register. See 37 C.F.R. §
202.20(b)(2)(i) (defining unpublished works for deposit purposes); 202.20(c)(1)(i) (nature of the
deposit for an unpublished work is one complete copy or phonorecord).
For guidance on submitting the deposit copy, see Chapter 1500, Section 1508.
For information concerning the methods for paying filing fee, see Chapter 1400, Sections 1403.3
through 1403.5.

1106.3

Completing the Application

This Section provides guidance for completing an application to register multiple works with
the unpublished collection option.
Applicants should inform the U.S. Copyright Office that the applicant is seeking to register a
number of works as an unpublished collection. When completing the online application, the
applicant should provide this information in the Note to Copyright Office. When completing a
paper application, the applicant should provide this information in a cover letter.
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If the registration specialist determines that the component works are eligible for registration as
an unpublished collection, he or she will add an annotation to the certificate of registration and
the online public record for the claim, such as: “Basis for registration: Unpublished collection.”
If the specialist determines that the component works are not eligible for registration under this
option, he or she may communicate with the applicant to clarify the scope of the claim, ask the
applicant to submit a separate application for each work, or refuse registration.

1106.3(A)

Registration Process Overview

When completing an online application, the applicant must provide a “yes” or “no” answer to
three questions concerning the work(s) that the applicant intends to register. The questions
include:

• Yes or No: Are you registering one work (one song, one poem, one illustration, etc.)? Check
“NO” to this question if the work is one of the following: a collection of works (such as: book
of poetry, CD of songs and photographs), a collective work, website or database because these
works do not qualify for the single form.

• Yes or No: Are you the only author and owner of the work (or the agent of the individual

author who is also the only owner)? Check “NO” to this question if the work was created by
multiple people, is a “work made for hire,” or if any part of the work was created by or is
owned by another person.
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the Single Application or the Standard Application.
The Single Application cannot be used to register an unpublished collection. See 37 C.F.R. §
202.3(b)(2)(i)(B). If the applicant intends to register a number of works as an unpublished collection, the applicant should check the box marked “no” that appears next to the question “Are
you registering one work?” This will direct the applicant to the Standard Application, rather than
the Single Application.
If the applicant attempts to use the Single Application to register multiple unpublished works,
the registration specialist will communicate with the applicant. This may delay the examination of the application. In addition, the Office may assign a later effective date of registration
to the claim.
NOTE: The questions listed above appear in the online application, but they do not appear in

any of the paper applications.
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1106.3(B)

Type of Work

When completing an online application, the applicant should select the class of work that is most
appropriate for the works that the applicant intends to register and the authorship that appears
in those works, namely, the predominant type of authorship that the author contributed to the
work. These classes are listed under a drop down menu marked Type of Work. Identifying the
class of works that will be submitted for registration is also the first step in completing a paper
application. The Office has prescribed five basic classes of works that may be registered with a
paper application, and each class has its own paper form.
In all cases, the applicant should use the application that is most appropriate for the type of
authorship that appears in the majority of the works that will be submitted for registration.

• Literary Works: When completing an online application, the applicant should select “Literary
Work” in the Type of Work field if the works primarily contain nondramatic text, such as
poems, short stories, or the like. When completing a paper application, the applicant should
use Form TX.

• Works of the Visual Arts: When completing an online application, the applicant should select

“Work of the Visual Arts” in the Type of Work field if the works primarily contain pictorial,
graphic, or sculptural content, such as photographs, drawings, illustrations, models, or the
like. When completing a paper application, the applicant should use Form VA.
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When completing a paper application, the applicant must complete
Form SR.

• Motion Picture/Audiovisual Material: When completing an online application, the applicant

should select “Motion Picture/AV Work” in the Type of Work field if the works primarily
contain motion pictures or other audiovisual content. When completing a paper application,
the applicant should complete Form PA.

If the works contain more than one type of authorship, the applicant should select the option
that is appropriate for the predominant form of authorship in those works. For example, if most
of the works contain a substantial amount of music combined with a few photographs, the
applicant should register them as Works of the Performing Arts. If most of the works contain
illustrations with a small amount of text, the applicant should register them as Works of the
Visual Arts. If the types of authorship are roughly equal, the applicant may select any option that
is appropriate for the type of authorship that appears in the majority of the works.
There is an exception to this rule. If the applicant intends to register a work that contains sound
recording authorship, the applicant must select Sound Recording or must use Form SR, regardless of whether sound recording is the predominant form of authorship in the rest of the works.
For additional guidance in selecting the appropriate type of work, see Chapter 600, Section 609.2.
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1106.3(C)

Title

As discussed in Section 1106.1, the applicant must provide a title for the collection as a whole.
If the works were created by the same author, the applicant may provide a descriptive title that
identifies the author, the type of works that the author created, and the year or years that the
works were created, such as “Robert Smith’s Poems (2010-2011).” If the works were created by
multiple authors, the applicant may provide a title that identifies the general subject matter of
the works and the year or years that the works were created, such as “Sketches at the Zoo (20052006).” If the applicant intends to register a number of unpublished songs that appear on the
same album, the title of the album may be provided as the title for the unpublished collection
as a whole.
The Office strongly encourages applicants to provide a title for each work that will be submitted
for registration. Interested parties typically search for works by title, and it may be extremely
difficult to find a particular work if the applicant fails to provide that information in the application. Moreover, a few courts have ruled that a registration does not cover a work unless the
title of that work appears on the certificate of registration, although other courts have reached
the opposite conclusion.
When completing an online application, the title for the collection as a whole should be provided on the Title screen as the “Title of work being registered.” The title of each work that will
be submitted for registration should be provided in the Contents Titles field. If the applicant
provides these titles in the application, they will appear on the certificate of registration and the
online public record under the heading Contents Title.
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In all cases, the titles of the works should be listed in the same order that they appear in the
deposit copy.
If the applicant fails to provide a title for the collection, the registration specialist may use the
title for the first work as the title for the collection as a whole. This title will appear in the certificate of registration and the online public record as the primary title for the collection.
If the applicant fails to provide a title for each work in the application, the registration record will
contain only the title for the collection as a whole. However, it may be possible to add the title for
each work to the registration record at a later date by filing an application for supplementary
registration. For a discussion of this procedure, see Chapter 1800, Section 1802.6(C).
For additional guidance in completing the title field/space of the application, see Chapter 600,
Sections 610.2 and 610.4.

Chapter 1100

| 10

REVISED 09/29/2017

(795 of 1356)
Case: 17-35587, 03/15/2019, ID: 11228746, DktEntry: 88-2, Page 749 of 1306
C O M P E N D I U M : Registration for Multiple Works

1106.3(D)

Publication / Completion

As discussed in Section 1106.1, all of the elements in the works must be unpublished. When
completing an online application, the applicant should provide this information on the Publication/Completion screen. Specifically, the applicant should select “no” in the drop down menu
marked “Has this work been published?” When completing a paper application, the portion of
the application marked “Date and Nation of First Publication of This Particular Work” should
be left blank.
When completing an online application, the applicant should identify the year that the works
were completed on the Publication/Completion screen in the field marked Year of Completion
(Year of Creation). When completing a paper application, the applicant should identify the year
that the author completed the works on space 3(a) under the heading “Year in which creation
of this work was completed.”
If the works were created over a period of thirteen months or more, the applicant should provide
the year of completion for the most recent work that will be submitted for registration.
For additional guidance in completing this portion of the application, see Chapter 600,
Section 611.1.

1106.3(E)
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Authors

on the Authors screen. If the works were created by more than one author, the applicant should
complete the relevant fields, click the Save button, and then repeat this process for the other
authors.
In addition, the applicant should provide the author’s country of citizenship or domicile. If the
applicant fails to provide this information, the application will not be accepted by the electronic
registration system. If the author’s citizenship or domicile is unknown, the applicant may select
“not known” from the drop down menu.
When completing a paper application, the applicant should provide the author’s full name and
his or her country of citizenship and/or domicile on space 2(a). If the works were created by
more than one author, the applicant should provide this information for the other authors on
spaces 2(b) and 2(c). If the works were created by more than three authors, the applicant should
provide this information on Form CON.
For guidance in providing the Author’s Name, see Chapter 600, Section 613.9. For guidance in
providing the author’s citizenship and domicile, see Chapter 600, Section 617.
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If all of the works qualify as anonymous or pseudonymous works, the applicant may check the
appropriate boxes that appear in the anonymous/pseudonymous fields/spaces. For a definition and
discussion of anonymous and pseudonymous works, see Chapter 600, Sections 615.1 and 615.2.
For guidance concerning the Year of Birth and Year of Death fields/spaces, see Chapter 600,
Section 616.

1106.3(F)

Author Created / Nature of Authorship

If the works were created by a single author, the applicant should identify the copyrightable
authorship that the author contributed to each work that will be submitted for registration.
If the works were created or co-created by two or more authors, the applicant should identify
the elements that the authors created, and for each author, the applicant should identify the
copyrightable authorship that he or she contributed to those elements.
If any of the authors created or co-created some—but less than all—of the elements in the
works, the applicant should identify the copyrightable authorship that each author contributed
to those elements.
If any selection, coordination, and/or arrangement is claimed, the applicant must assert that
claim in the application. It should be noted that asserting such a claim will render the collection a “collective work,” which will affect the amount of damages that may be recovered in an
infringement action.
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For guidance on asserting a claim in the selection, coordination, and/or arrangement of the
works, see Chapter 600, Section 618.6.
When completing a paper application, the applicant should provide this information in the space
marked Nature of Authorship. For guidance in completing this portion of the application, see
Chapter 600, Section 618.4(B).

1106.3(G)

Claimants / Transfer Statement

To register a number of works using the unpublished collection option, the applicant should
provide the name and address of the copyright claimant. See 17 U.S.C. § 409(1). For purposes
of copyright registration, the copyright claimant must be (i) an author or co-author of all of
the elements in the collection, or (ii) a person or organization that owns all of the rights under
copyright that initially belonged to the author or co-authors of those elements. See 37 C.F.R. §
202.3(a)(3). No other party is entitled to be named as a copyright claimant.
As discussed in Section 1106.1, the claimant for all of the elements and the claimant for the collection as a whole must be the same person or organization. An author may be named as the
copyright claimant, provided that he or she contributed copyrightable authorship to all of the
elements and created the collection as a whole. Likewise, an author who contributed copyright-
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able authorship to all of the elements may be named as the copyright claimant, even if other
co-authors co-created one or more of those elements.
In the alternative, a person or organization that owns all of the rights that initially belonged to
the author may be named as the copyright claimant, but only if that party owns the copyright
in all of the elements and the copyright in the collection as a whole. If the claimant does not
own the copyright in one or more of the elements, those elements should be removed from the
application, or they should be excluded from the claim using the procedure set forth in Chapter
600, Section 621.8.
In some cases, multiple parties may be named as the copyright claimant. For example, if the
applicant intends to register a number of joint works, the co-authors of those works could
be named as co-claimants, provided that they jointly created all of the elements in the works.
Likewise, two or more parties may be named as co-claimants, provided that they co-own the
copyright in all of the works.
When completing an online application, the applicant should provide the claimant’s full name
and address on the Claimants screen. When completing a paper application, the applicant should
provide this information in space 4 of the application. For guidance on completing this portion
of the application, see Chapter 600, Section 619.12.
If the author(s) and the claimant or co-claimants named in the application are not the same person, the applicant should provide a brief transfer statement that explains how the claimant or
co-claimants obtained the copyright in the works submitted for registration. When completing
an online application, the applicant should provide this information on the Claimants screen
in the field marked Transfer Statement. When completing a paper application, the applicant
should provide this information in space 4 under the heading marked Transfer. For guidance
on completing this portion of the application, see Chapter 600, Section 620.9.

1106.3(H)
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As discussed in Section 1106.1, all of the elements in the works must be unpublished, and the
copyright claimant for all of the elements and the collection as a whole must be the same person
or organization. If any of the works contain an appreciable amount of material that has been
previously published, material that is not owned by the copyright claimant, or material that is
in the public domain, the applicant should remove those works from the application or should
exclude that material from the claim using the procedure described in Chapter 600, Sections
621.8(B).
If any of the works contain an appreciable amount of material that has been previously registered
with the U.S. Copyright Office, the applicant should exclude that material from the claim using
the procedure described in Chapter 600, Section 621.8(F).

1106.3(I)

Rights and Permissions Information

When completing an online application, the applicant may provide the name, address, and
other contact information for the person and/or organization who should be contacted for
permission to use the works that are registered with the unpublished collection option.
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For guidance in completing this portion of the online application, see Chapter 600, Section
622.1. At the present time there is no space for this information on the paper applications.

1106.3(J)

Correspondent / Mailing Address for the Certificate of Registration

The applicant should provide the name, address, telephone number, fax number, and email
address (if any) for the person or persons who should be contacted if the Office has questions
or concerns regarding the application. When completing an online application, the applicant
should provide this information on the Correspondent screen. When completing a paper application, the applicant should provide this information in space 7(b) under the heading “Person to
contact for correspondence about this claim.” The Office will send all communications concerning the application to this person at the address provided in the registration record.
In addition, the applicant should provide the name and address where the certificate of registration should be sent. When completing an online application, this information should be
provided on the Mail Address screen. When completing a paper application, this information
should be provided in space 9 of the application under the heading “Certificate will be mailed
in window envelope to this address.”
For guidance in completing the Correspondent field/space, see Chapter 600, Section 622.2. For
guidance in providing the mailing address for the certificate, see Chapter 600, Section 622.4.

1106.3(K)
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For a detailed discussion of this procedure, see Chapter 600, Section 623.

1106.3(L)

Certification

The application must be certified by one of the author(s) named in the application, by the copyright claimant named in the application, by a party that owns one or more of the exclusive
rights in the works, or by a duly authorized agent of one of the foregoing parties. No other
person or entity is entitled to certify an application.
The person who certifies the application certifies that the information provided in the application is correct to the best of his or her knowledge. Knowingly making a false representation of a
material fact in an application, or in any written statement filed in connection with the application, is a crime that is punishable under 17 U.S.C. § 506(e).
For guidance in completing the Certification field/space, see Chapter 600, Section 624.
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1107

The Unit of Publication Option

This Section discusses the U.S. Copyright Office’s current practices and procedures for registering a number of works that were physically packaged or bundled together and first published
as a single unit on the same date.

1107.1

What Is a Unit of Publication?

A unit of publication is a package of separately fixed component works that are physically
bundled together for distribution to the public as a single, integrated unit, and all of the works
are first published in that integrated unit. See 37 C.F.R. § 202.3(b)(4)(i)(A).
The following are representative examples of works that may be distributed to the public in a
single, integrated unit that may qualify as a unit of publication:

• A package of greeting cards.
• A CD packaged with cover art and a leaflet containing lyrics.
• A board game with playing pieces, game board, and instructions.
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• A book published with a CD-ROM.

• A videogame stored on a disc packaged together with an instruction booklet and a pamphlet.
• A computer program stored on a disc packaged together with a booklet containing a user’s
manual.

In all cases, the works must be packaged together and distributed to the public in a physical
form. Works that are combined and distributed to the public in digital form are not eligible for
this option.
The unit must contain an actual copy or phonorecord of the self-contained works. A unit that
merely contains a representation of the works does not satisfy this requirement. For example,
a box of jewelry containing an actual necklace and an actual set of earrings that are packaged
together and sold to the public as a single, integrated unit would be considered a unit of publication. By contrast, a catalog that merely contains photographs of necklaces and earrings that are
offered for sale would not be considered a unit of publication, even if members of the public may
order these items from the catalog either on an individual basis or as a set. The catalog could be
used to register a claim in the selection, coordination, and/or arrangement of the photographs,
but not the actual items depicted in those images.

Chapter 1100

| 15

REVISED 09/29/2017

(800 of 1356)
Case: 17-35587, 03/15/2019, ID: 11228746, DktEntry: 88-2, Page 754 of 1306
C O M P E N D I U M : Registration for Multiple Works

Moreover, the self-contained works must be distributed to the public as an integral part of the
unit. A unit that merely offers works to the public without distributing actual copies or phonorecords does not satisfy this requirement. Likewise, works that have been physically packaged or
bundled for distribution or sale to wholesalers, distributors, retailers, or other intermediaries for
the purpose of further distribution, public performance, or display do not satisfy this requirement. For instance, when a record company bundles a compilation of tracks together with cover
art and liner notes, and distributes them to the public on a physical album, the album would
qualify as a unit of publication. By contrast, when a record company distributes tracks to the
public on an individual basis or licenses its entire catalog to a streaming website to facilitate the
public performance of those tracks, neither the tracks nor the catalog would qualify as a unit
of publication.
The following are representative examples of works that cannot be registered as a unit publication:

• Works first published online.
• Works that were first published on different dates.
• Works first published on the same date either separately or in different units.
• Works first published as separate and discrete works that were subsequently distributed together
in the same unit.
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• Works offered to the public as a unit, but never distributed to the public.
• Multiple photographs taken at the same photo shoot.
• A catalog with photographs of copyrightable works offered for sale, either individually or
as a unit.

1107.2

Eligibility Requirements

An applicant may register a group of separately fixed works with one application, one filing
fee, and the appropriate deposit copies, provided that the following conditions have been met:

• All of the copyrightable elements must be recognizable as self-contained works.
• All of the works claimed in the application must be first published as a single unit on the
same date.

• The copyright claimant for all of the works claimed in the unit must be the same.
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See 37 C.F.R. § 202.3(b)(4)(i)(A). For additional guidance concerning the deposit requirements
for a unit of publication, see Chapter 1500.
In addition, the claimant in the unit of publication must be the person or entity that physically
bundled or caused the bundling of the works and elements together into the integrated unit.
Works that do not satisfy these requirements cannot be registered with the unit of publication
option.
In particular, an applicant cannot use this option to register a number of published and unpublished works. An applicant cannot use this option if the works were published on different
dates. An applicant cannot use this option if the works were published in different units or first
distributed as separate, individual works. (For a definition and discussion of publication, see
Chapter 1900.) Moreover, the unit cannot be created merely for the purpose of registration;
instead it must have been distributed to the public as a single, integrated unit.
The application should expressly state that the applicant is seeking to register a number of works
with the unit of publication option. For guidance on completing the application, see Section 1107.4.
An applicant may use this option to register the component works within a unit of publication
if the claimant is the author of those works or acquired the copyright in those works through a
transfer of ownership, provided that the claimant manufactured, produced, published, packaged, or otherwise created the single, integrated unit as a whole. In other words, the unit of
publication option may be used only if the claimant packaged the unit as a whole. Moreover, the
claimant must own the copyright in all the component works that are claimed in the application. If the unit contains component works that are not owned by the claimant, the applicant
should exclude those works from the claim using the procedure described in Chapter 600, Section 621.8(B).
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contained therein unless the collective work has been bundled together with other separately
fixed component works and has been distributed to the public as a single, integrated unit on
the same date. For example, a book of photographs and the images contained therein may be
registered as a collective work if (i) the claimant owns the copyright in both the images and
the authorship involved in creating the book as a whole, and (ii) if the images have not been
previously published or previously registered and if they are not in the public domain. In such
cases, the applicant should not use the unit of publication option. For guidance on registering
a collective work, see Chapter 500, Section 509.1 and Chapter 600, Sections 610.4, 613.8, 618.7,
620.8, and 621.8(D).
Moreover, the unit of publication option should not be viewed as a group registration option
for registering contributions to published collective works. In other words, it is not an accommodation for “published collections” that mirrors the accommodation described in Section 1106
for unpublished collections. If the applicant is unable to register the component works with the
unit of publication option, the applicant may register those works on an individual basis. Specifically, the applicant may prepare a separate application, filing fee, and deposit copies for each
component work and may submit these items using the online application or a paper application.
As discussed in Chapter 500, Section 510, the Office generally issues only one registration per
work. See 37 C.F.R. § 202.3(b)(6). Therefore, when an applicant registers a number of self-con-
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tained works with the unit of publication option, the applicant cannot add additional works
to that registration at a later date. Likewise, the applicant cannot register the component works
within a unit of publication and then obtain separate registrations for those works, unless the
applicant satisfies one or more of the exceptions set forth in Chapter 500, Sections 510.2 or 510.3.
Works that are excluded from the claim must be registered separately as individual works.

1107.3

Registration Requirements

To register a number of works with the unit of publication option, the applicant must submit a
completed application, an appropriate deposit, and the correct filing fee.
The applicant may submit an online application through the electronic registration system, or
in the alternative, the applicant may submit a paper application using Forms TX, VA, PA, or SR
(but not Form SE). The Office strongly encourages applicants to use the electronic registration
system rather than a paper application because online applications are more efficient for both
the applicant and the Office. For guidance on completing the online application or the paper
application, see Section 1107.4.
If the unit was first published in the United States, the applicant should submit two complete
copies or phonorecords of the best edition of the unit. If the unit was first published in another
country, the applicant generally should submit one complete copy or phonorecord of the unit
as first published or one complete copy or phonorecord of the best edition of the unit. See 37
C.F.R. § 202.20(c)(1)(iii), (iv). For a definition and discussion of the best edition requirements,
see Chapter 1500, Section 1504. As a general rule, a copy or phonorecord of a published work
is considered “complete” if it includes “all elements comprising the applicable unit of publication of the work, including elements that, if considered separately, would not be copyrightable
subject matter.” See 37 C.F.R. § 202.20(b)(2)(ii).
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For information concerning the methods for paying the filing fee, see Chapter 1400, Sections
1403.3 through 1403.5.

1107.4

Completing the Application

This Section provides guidance for completing an application to register multiple works with
the unit of publication option.
Applicants should inform the U.S. Copyright Office that they are seeking to register a number
of self-contained works under the unit of publication option. When completing the online application, the applicant should provide this information in the Note to Copyright Office. When
completing a paper application, the applicant should provide this information in a cover letter.
If the registration specialist determines that the component works are eligible for registration
under the unit of publication option, the he or she will add an annotation, such as: “Basis for
registration: Unit of publication.” This statement will appear on the certificate of registration
and the online public record for the claim.
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If the specialist determines that the component works are not eligible for registration under this
option, he or she may communicate with the applicant to clarify the scope of the claim, ask the
applicant to submit a separate application for each work, or refuse registration.

1107.4(A)

Registration Process Overview

When completing an online application, the applicant must provide a “yes” or “no” response to
three questions concerning the work(s) that the applicant intends to register. The questions include:

• Yes or No: Are you registering one work (one song, one poem, one illustration, etc.)? Check
“NO” to this question if the work is one of the following: a collection of works (such as: book
of poetry, CD of songs and photographs), a collective work, website or database because these
works do not qualify for the single form.

• Yes or No: Are you the only author and owner of the work (or the agent of the individual

author who is also the only owner)? Check “NO” to this question if the work was created by
multiple people, is a “work made for hire,” or if any part of the work was created by or is
owned by another person.

• Yes or No: Does the work you are sending contain material created only by this author? Check

“NO” to this question if the copy includes content or contributions by anyone else, even if
the claim is limited to only the contribution by this author or the material has been licensed,
permissioned or transferred to the claimant.
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1If7the- applicant intends to register a number of works as a unit of publication, the apNo.should check the box marked “no” that appears next to the question “Are you registering
plicant
one work?” This will direct the applicant to the Standard Application, rather than the Single
Application.
If the applicant attempts to use the Single Application to register multiple works bundled as a
unit of publication, the registration specialist will communicate with the applicant. This may
delay the examination of the application. In addition, the Office may assign a later effective date
of registration to the claim.
NOTE: The statements listed above appear in the online application, but they do not appear in

any of the paper applications.

1107.4(B)

Type of Work

When completing an online application, the applicant should select the class of work that is most
appropriate for the works that the applicant intends to register and the authorship that appears
in those works. These classes are listed under a drop down menu marked Type of Work. Identifying the class of works that will be submitted for registration is also the first step in completing
a paper application. The Office has prescribed five basic classes of works that may be registered
with a paper application, and each of these classes has its own paper form.
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For guidance in completing this portion of the online application or guidance in selecting an
appropriate paper application, see Section 1106.3(B) above.

1107.4(C)

Title

The applicant should provide the primary title of the unit of publication that will be submitted
for registration (including any subtitles), even though the “unit” itself is not a work. The applicant should provide this information in the Title of This Work field of the online application.
The titles of the self-contained works that appear within the unit of publication, if any, may be
provided in the Contents Title field. If the applicant provides these titles in the application, they
will appear on the certificate of registration and the online public record under the heading
Contents Title.
Applicants are encouraged to provide a title for each work that is submitted for registration. If
a work is known by a particular title, interested parties likely will use that title to search for the
work, and it may be extremely difficult to find a particular work if the applicant fails to provide
that information in the application.
The total number of characters that may be provided in the Contents Title field is limited. Applicants are strongly encouraged to provide one title in the field, then click the Save button, and
then repeat this process in order to prevent loss of data due to space limitations.
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In all cases, the titles of the works contained within the unit of publication should be listed in
the application in the same order that they appear in the deposit copies.
For additional guidance in completing the title field/space of the application, see Chapter 600,
Sections 610.2 and 610.4.

1107.4(D)

Publication / Completion

When registering a number of works with the unit of publication option, all of the works submitted for registration must be physically packaged or bundled together in a single unit and first
distributed to the public as a unit. See Section 1107.2.
When completing an online application, the applicant will be asked to provide the date of publication on the Publication/Completion screen. Specifically, the applicant should select “yes” in
the drop down menu marked “Has this work been published?” In the field marked “Date of First
Publication,” the applicant should provide the specific month, day, and year that the unit was
distributed to the public for the first time. If the applicant indicates that the works have been
published, but fails to provide the specific month, day, and year that publication occurred, the
application will not be accepted by the electronic registration system.
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When completing a paper application, the applicant should enter the month, day, and year of
first publication on space 3(b) under the heading “Date and Nation of First Publication of This
Particular Work.”
When completing an online application, the applicant should identify the year that the component works were completed on the Publication/Completion screen in the field marked Year
of Completion (Year of Creation). When completing a paper application, the applicant should
identify the year that the author completed the component works on space 3(a) under the heading “Year in which creation of this work was completed.” If the component works were created
over a period of thirteen months or more, the applicant should provide the year of completion
for the most recent work that will be submitted for registration.
For additional guidance in completing this portion of the application, see Chapter 600,
Section 611.1.

1107.4(E)

Authors of the Component Works

As discussed in Section 1107.2, an applicant may register the component works within a unit
of publication if the claimant is the author of those works or if the claimant has acquired the
copyright in those works through a transfer of ownership.
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In all cases, the applicant should identify the author or authors of the component works that
will be submitted for registration. When completing an online application, the applicant should
provide the full name of each author on the Authors screen. If the works were created by more
than one author, the applicant should complete the relevant fields, click the Save button, and
then repeat this process for the other authors.

the applicant may select “not known” from the drop down menu.
When completing a paper application, the applicant should identify the author or co-authors of
the component work(s) in space 2 under the heading marked Name of Author. If the component
works were created by three or more authors, the applicant may identify the other authors on
Form CON.
For guidance in providing the name(s) of the author(s) of the component works, see Chapter
600, Section 613.8. For guidance in identifying works created by large numbers of authors, see
Chapter 600, Section 613.10(F). For guidance in providing the author’s citizenship and domicile,
see Chapter 600, Section 617.
If the works contained within the unit of publication qualify as anonymous or pseudonymous
works, the applicant may check the appropriate boxes that appear in the anonymous/pseudonymous fields/spaces. For a definition and discussion of anonymous and pseudonymous works, see
Chapter 600, Sections 615.1 and 615.2.
For guidance concerning the Year of Birth and Year of Death fields/spaces, see Chapter 600,
Section 616.
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1107.4(F)

Manufacturer, Publisher, Producer, Packager, or Creator of the Unit of Publication

As discussed in Section 1107.2, a unit of publication cannot be created merely for the purpose
of registration. Instead, the works must have been packaged and distributed to the public as a
single, integrated unit. An applicant may register the component works contained within a unit
of publication, provided that the claimant manufactured, produced, published, packaged, or
otherwise created the single, integrated unit. In other words, the unit of publication option may
be used only if the claimant packaged or bundled the unit as a whole, or caused the unit to be
packaged or bundled together.
When completing the online application, the applicant should provide a brief statement in the
Note to Copyright Office field indicating that the claimant is the manufacturer, producer, publisher, packager, or other creator of the unit as a whole. When completing a paper application,
the applicant may provide this information in a cover letter.

1107.4(G)

Author Created / Nature of Authorship

The applicant should provide a brief statement that describes the component works that will
be submitted for registration.
If the same author created all the component works within the unit, the applicant should check
one or more of the boxes in the Author Created field that accurately describe those self-contained
works. For example, if the unit of publication consists of a shrink-wrapped package with a CDROM containing a computer program, a booklet containing a user’s manual, and cover artwork,
the applicant should check the boxes marked “computer program,” “text,” and “artwork.” If the
unit of publication consists of a physical album containing music, lyrics, sound recording, artwork, and liner notes, the applicant should check the box marked “sound recording” and in the
box marked Other the applicant should state “music,” “lyrics,” “artwork,” and “text of liner notes.”
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the component works were created by different authors, the applicant should provide the following information in the online application:

• On the Authors screen the applicant should provide the name of the individual or entity that

created one of the component works. For guidance on completing this portion of the application, see Chapter 600, Section 613.9.

• On the Author Created screen, the applicant should check one or more of the boxes that ac-

curately describe the component work(s) that the author contributed to the unit of publication. For example, if the author contributed one or more of the sound recordings within a
multimedia kit that contains sound recordings, musical works, text, artwork, and other forms
of authorship, the applicant should check the box marked “sound recording.” In addition, the
applicant should provide the title of that component work (if any) in the field marked Other.
Currently, the total amount of text that may be provided in the Author Created/Other field
is limited to 100 characters or less. If more space is required, the applicant should provide the
additional information in the Note to Copyright Office field.

• On the Claimant screen the applicant should provide an appropriate transfer statement that
explains how the claimant obtained the copyright in that work. For guidance on providing
a transfer statement, see Chapter 600, Section 620.9.

Chapter 1100

| 22

REVISED 09/29/2017

(807 of 1356)
Case: 17-35587, 03/15/2019, ID: 11228746, DktEntry: 88-2, Page 761 of 1306
C O M P E N D I U M : Registration for Multiple Works

If the unit contains component works created by other authors, the applicant should repeat this
process for each component work that the applicant intends to register.
When completing a paper application, the applicant should provide this information in space 2
under the heading marked Nature of Authorship. If more space is required, the applicant may
provide additional information on Form CON.

1107.4(H)

Claimants / Transfer Statement

To register a number of works using the unit of publication option, the applicant should provide the name and address of the copyright claimant. See 17 U.S.C. § 409(1). For purposes of
copyright registration, the copyright claimant must be (i) the author or co-author of all the
component works within the unit that are claimed in the application, or (ii) a person or organization that owns all of the rights under copyright that initially belonged to the author or
co-authors of those works. See 37 C.F.R. § 202.3(a)(3). No other party is entitled to be named as
a copyright claimant.
If the same person(s) or organization(s) created all the component works within the unit that are
claimed in the application, the applicant may name the author or co-authors as the copyright
claimant. In the alternative, the applicant may provide the name of the person or organization
that acquired the copyright in those works through a transfer of ownership.
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When completing an online application, the applicant should provide the claimant’s full name
and address on the Claimants screen. When completing a paper application, the applicant should
provide this information in space 4 of the application. For guidance on completing this portion
of the application, see Chapter 600, Section 619.12.

application, the applicant should provide this information on the Claimants screen in the field
marked Transfer Statement. When completing a paper application, the applicant should provide
this information in space 4 under the heading marked Transfer. For guidance on completing this
portion of the application, see Chapter 600, Section 620.9.

1107.4(I)

Limitation of Claim

As discussed in Section 1107.2, all of the works in a unit of publication must be physically bundled together by the claimant in a single, integrated unit, they must be first published on the
same date, and the claimant for all of those works must be the same person or organization.
A claimant may use the unit of publication option only if that party packaged or bundled the
unit as a whole, or if that party caused the unit to be packaged or bundled together. Moreover,
the unit of publication option cannot be used to register any of the works in the unit that have
been previously published or any works that are not owned by the copyright claimant (although
such works may be registered separately). If the unit contains previously published material
or third party material, the applicant should exclude that material from the claim using the
procedure described in Chapter 600, Section 621.8(B). The excluded works must be registered
separately as individual works.
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If the unit contains material that has been previously registered with the Copyright Office, the
applicant should exclude that material from the claim using the procedure described in Chapter
600, Section 621.8(F).

1107.4(J)

Rights and Permissions Information

When completing an online application, the applicant may provide the name, address, and other
contact information for the person and/or organization who should be contacted for permission
to use the works that are registered with the unit of publication option.
For guidance in completing this portion of the online application, see Chapter 600, Section 622.1.
At the present time, there is no space for this information on the paper applications.

1107.4(K)

Correspondent / Mailing Address for the Certificate of Registration

The applicant should provide the name, address, telephone number, fax number, and email
address (if any) for the person or persons who should be contacted if the Office has questions
or concerns regarding the application. When completing an online application, the applicant
should provide this information on the Correspondent screen. When completing a paper application, the applicant should provide this information in space 7(b) under the heading “Person to
contact for correspondence about this claim.” The Office will send all communications concerning the application to this person at the address provided in the registration record.
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For guidance in completing the Correspondent field/space, see Chapter 600, Section 622.2. For
guidance in providing the mailing address for the certificate, see Chapter 600, Section 622.4.

1107.4(L)

Special Handling

Special handling is a procedure for expediting the examination of an application. The U.S.
Copyright Office offers this service in certain circumstances where a copyright owner or other
interested parties have a compelling reason for the expedited issuance of a certificate of registration. The Office charges an additional fee for this service.
For a detailed discussion of this procedure, see Chapter 600, Section 623.

1107.4(M)

Certification

The application must be certified by one of the author(s) named in the application, by the copyright claimant named in the application, by a party that owns one or more of the exclusive
rights in the works, or by a duly authorized agent of one of the foregoing parties. No other
person or entity is entitled to certify an application.
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The person who certifies the application certifies that the information provided in the application is correct to the best of his or her knowledge. Knowingly making a false representation of a
material fact in an application, or in any written statement filed in connection with the application, is a crime that is punishable under 17 U.S.C. § 506(e).
For guidance in completing the Certification field/space, see Chapter 600, Section 624.

1108

Warnings

Works registered under the unit of publication option or the unpublished collection option
may contain copyrightable and uncopyrightable material. As a general rule, the U.S. Copyright
Office will issue a registration if some of the works set forth in the deposit copy(ies) contain a
sufficient amount of original authorship.
If the registration specialist determines that the deposit copy(ies) contain material that is copyrightable and material that is clearly uncopyrightable, he or she may register the claim without
communicating with the applicant. However, the specialist may send the applicant a written
communication warning that the registration does not cover the uncopyrightable material. If the
deposit copy(ies) contain a relatively small number of works or if it is relatively easy to identify
the uncopyrightable material, the specialist may identify the uncopyrightable material in his or
her written communication. If the deposit copy(ies) contain a large number of works or if it is
difficult or impractical to identify the uncopyrightable material, the specialist may or may not
provide representative examples of the copyrightable and uncopyrightable material.
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notice that the registration does not necessarily cover all of the works or every element of the
works submitted for registration. They also indicate that the Office did not necessarily examine
each work or each element of the works for copyrightable authorship.

1109

Group Registration of Serials

This Section discusses the U.S. Copyright Office’s current practices and procedures for registering a group of serials.
For guidance on registering a single issue of a serial publication, see Chapter 700, Section 712. For
information concerning the group registration options for daily newspapers and daily newsletters, see Sections 1110 and 1111. For an overview of the similarities and differences between the
group registration options for serials, daily newspapers, and daily newsletters, see Section 1118.
For information concerning the group registration option for contributions to periodicals, see
Section 1115.
See generally Registration of Claims to Copyright: Group Registration of Serial Issues Filed
Electronically, 77 Fed. Reg. 66,920 (Nov. 8, 2012); Registration of Claims to Copyright: Group
Registration of Serials, 55 Fed. Reg. 50,556 (Dec. 7, 1990).
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1109.1

What Is a Serial?

For purposes of this group registration option, a serial is defined as a work that is issued or intended to be issued on an established schedule in successive parts bearing numerical or chronological designations that are intended to be continued indefinitely. Examples include periodicals,
newspapers, magazines, newsletters, journals, bulletins, annuals, the proceedings of societies, and
other similar works. See 37 C.F.R. § 202.3(b)(1)(v).

1109.2

Eligibility Requirements

A group of serials may be registered with the U.S. Copyright Office, provided that the following
conditions have been met:

• Each issue in the group must be a serial as defined in Section 1109.1.
• The group must contain at least two issues.
• Each issue must be an essentially all-new collective work that has been published for the
first time.

• The author(s) and the copyright claimant(s) for all of the issues must be the same person or
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monthly publication.

• All of the issues must be published within a period of three months (e.g., January 1st through
March 31st, February 1st through April 30th, October 1st through December 31st, etc.).

• All of the issues must be published in the same calendar year.
• The Library of Congress must receive two complimentary copies promptly after publication
of each issue of the serial.

See 37 C.F.R. § 202.3(b)(6)(i).
Serials that do not satisfy these requirements cannot be registered using this group registration
option.
The regulation establishing this option became effective on January 7, 1991. Serials published
before that date are not eligible for group registration.
The Copyright Act defines a collective work as “a work, such as a periodical issue, anthology, or
encyclopedia, in which a number of contributions, constituting separate and independent works
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in themselves, are assembled into a collective whole.” 17 U.S.C. § 101. As discussed above, each
issue in the group must be an essentially all-new collective work that has been published for the
first time. In other words, the issues included in the group cannot be derivative versions of a
previously published issue or a serial that is frequently modified, updated, or adapted. For the
same reason, a website cannot be registered with the group option for serials.
By definition, a collective work contains two distinct forms of authorship:

• The compilation authorship in creating the serial, which involves selecting, coordinating, and

arranging a number of separate and independent works and assembling them into a collective whole; and

• The authorship in the separate and independent works included within the serial, such as an
article or photograph.

Both forms of authorship may be registered using the group registration option for serials, provided that (i) the contributions and the collective work as a whole were created by the author
named in the application, and (ii) the author and the claimant are the same (i.e., the author owns
the copyright in that material).
A group registration only covers material created and owned by the author/claimant named in
the application. It does not cover material created by authors who are not named in the application or contributions that are not owned by the copyright claimant. In particular, the Office will
not accept an application that purports to register articles, photographs, or other contributions
created by a person who transferred the copyright in his or her work to the author/claimant.
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serials, the applicant may submit a separate application for that issue using the online application
or a paper application submitted on Form SE. For information concerning the procedures for
registering a single issue of a serial publication, see Chapter 700, Section 712.

1109.3

Application Requirements

A group of serials may be registered with the U.S. Copyright Office by submitting an online application through the Office’s electronic registration system. In the alternative, the applicant may
submit a paper application using Form SE/Group. See 37 C.F.R. § 202.3(b)(6)(v).
The Office strongly encourages applicants to use the electronic registration system rather than
Form SE/Group, because online applications are more efficient for both the applicant and the
Office. See Registration of Claims to Copyright: Group Registration of Serial Issues Filed
Electronically, 77 Fed. Reg. 66,920, 66,921 (Nov. 8, 2012).
For guidance on completing the online application and Form SE/Group, see Section 1109.7.
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1109.4

Filing Fee Requirements

The applicant must submit the correct filing fee for this group registration option. See 37 C.F.R.
§ 202.3(b)(6)(v)(A)(2), (b)(6)(v)(B)(2). The current fee is set forth in the U.S. Copyright Office’s
fee schedule under the heading “Form SE / Group (serials) (per issue, with minimum 2 issues).”
For information concerning the methods for paying the filing fee, see Chapter 1400, Sections
1403.3 through 1403.5.

1109.5

Deposit Requirements

This Section discusses the deposit requirements for registering a group of serials.

1109.5(A)

Serials Subject to the Complimentary Subscription Requirement

The deposit requirement for this group registration option varies depending on whether the
Library of Congress has selected the serial for its collections.
If the serial has never been registered using the group registration option, the applicant should
contact the Copyright Acquisitions Division (“CAD”) to determine whether the Library has
selected the serial for its collections. Specifically, the applicant may provide the title of the serial,
the name of the publisher, the International Standard Serial Number (“ISSN”) that has been assigned to the serial (if any), and the name, address, email, and phone number for the applicant
using the form posted on the U.S. Copyright Office’s website. If the Library chooses to include
the serial in its collections, CAD will notify the applicant in writing. When submitting an online
application, the applicant should transcribe the content of this communication in the Note to
Copyright Office field. When submitting an application for group registration using Form SE/
Group the applicant should attach a copy of this communication to the application.
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If the Library has selected the serial for its collections, the applicant must provide the Library
with two complimentary subscriptions, and the applicant must submit a letter confirming that
two complimentary subscriptions have been provided. See 37 C.F.R. §§ 202.3(b)(6)(ii), 202.20(c)
(2)(xvii). The letter should identify the title of the serial, the name of the publisher, and the
volume, number, and issue date for the first issue that will be delivered to the Library under the
subscription. Both the letter and the subscription copies should be sent to the following address:
Library of Congress
Group Periodicals Registration
101 Independence Avenue SE
Washington, DC 20540-4161
Providing an ongoing, complimentary subscription and promptly delivering the subscription
copies to the Library after the publication of each issue is a mandatory requirement for serials
that have been selected by the Library. Providing complimentary subscriptions also satisfies the
mandatory deposit requirements set forth in Section 407 of the Copyright Act. See Registration
of Claims to Copyright: Group Registration of Serials, 55 Fed. Reg. 50,556, 50,556 (Dec. 7, 1990).
Applicants whose serials have been selected may not use this group registration option unless
they provide complimentary subscriptions, and the privilege of using this option may be revoked
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if an applicant fails to deliver complimentary subscription copies on a prompt and regular basis.
37 C.F.R. § 202.3(b)(6)(iv).

1109.5(B)

Serials Not Subject to the Complimentary Subscription Requirement

Providing complimentary subscriptions is a mandatory requirement for registering a group of
serials, but only if the Library of Congress has selected the serial for its collections. See Registration of Claims to Copyright: Group Registration of Serial Issues Filed Electronically, 77 Fed.
Reg. 66,920, 66,921 (Nov. 8, 2012).
The U.S. Copyright Office has adopted an interim practice for serials that have not been selected
by the Library that allows applicants to submit one complete copy of each issue in the group
without providing a complimentary subscription. For information concerning this procedure,
see Copyright Registration for a Group of Serial Issues (Circular 62b).

1109.5(C)

One Complete Copy of Each Issue

In all cases, the applicant must submit one complete copy of each issue that is included in the
group along with the application.
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If the applicant submits a paper application using Form SE/Group, the applicant should submit
one complete copy of the best edition of each issue. For a definition and discussion of the best
edition requirements, see Chapter 1500, Section 1504.

of the best edition of each issue.
For guidance on submitting the deposit copy, see Section 1109.8.
See 37 C.F.R. §§ 202.3(b)(6)(v)(A)(3), (b)(6)(v)(B)(3), and 202.20(c)(2)(xvii).

1109.6

When May an Application for a Group Registration Be Filed?

The U.S. Copyright Office will register a group of serials published within a three-month period
during the same calendar year, provided that the applicant complies with the requirements set
forth in Sections 1109.2 through 1109.5. The Office strongly encourages applicants who use this
group registration option to submit the application, deposit copies, and filing fee within three
months after the date of publication for the earliest serial in the group.

1109.7

Completing the Application: Group Registration of Serials

This Section provides guidance for registering a group of serials with an online application or a
paper application submitted on Form SE/Group.
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1109.7(A)

Type of Group

To register a group of serials with an online application, the applicant should begin by clicking
the phrase “Register a Group Claim,” which appears on the home page of the electronic registration system.
The applicant should identify the type of group that he or she intends to register. For a group
of serials, the applicant should select “Serial Issues” from the drop down menu that appears on
the Type of Group screen.

1109.7(B)

Title

The applicant should provide the title of the serial exactly as it appears on the deposit copies,
including any subtitle(s). When completing an online application, the applicant should provide
this information on the Title screen in the field marked Serial Title. When completing a paper
application, the applicant should provide this information on space 1 of Form SE/Group.
The applicant should complete the field marked Previous/Alternative Title in the online application (i) if the serial was previously published under a different title, (ii) if the serial is known by
a different title or by a title that is written in a different language, or (iii) if a person would likely
search for the serial in the U.S. Copyright Office’s records under a different title. As a general
rule, a subtitle is not considered a Previous or Alternative Title.

Inc.
,
p
u
ro
19
0
G
2
w
,
Applicants cannot provide titles for the various
1 illustrations, or other conillo articles,rcphotographs,
han1application
. Zwhen
v
tributions that appear within each
issue
submitting
a group registration
a
.
c
Mthrough the electronicforregistration
In
n
,
o
(regardless of whether
the
application
is
submitted
system or
T
d
VH submitted
ivoneForm SE/Group). If the applicant would like to include
n
h
i
with a paper
application
c
r
d
a
ite
87registration
this c
information
in5the
record, the applicant must submit a separate application
5
3
7
for each
issue
using
the
online
application
or a paper application submitted on Form SE. For
1
No. concerning the procedures for registering a single issue of a serial publication, see
information
Chapter 700, Section 712.

1109.7(C)

ISSN Numbers

If an International Standard Serial Number (“ISSN”) has been assigned to the serial, the applicant should provide this information on the Title screen of the online application. Specifically,
the applicant should select ISSN from the drop down menu marked ISN Type and the applicant
should provide the relevant number in the field marked International Standard Number.
When completing a paper application, the applicant should provide this information in space 1
under the heading marked ISSN.
For a general discussion of ISSN numbers, see Chapter 600, Section 612.6(C).

1109.7(D)

Nation of First Publication / Author’s Citizenship or Domicile

When completing an online application, the applicant should identify the country where the issues were first published by selecting one of the countries listed in the drop down menu marked
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Nation of First Publication. The U.S. Copyright Office will use this information to determine
whether the issues are eligible for copyright protection in the United States. If the applicant fails
to provide a nation of first publication, the application will not be accepted by the electronic
registration system. If the nation of first publication is unknown, the applicant may select “unknown” from the drop down menu.
When completing a paper application, the applicant should provide the nation of first publication or the author’s country of citizenship or domicile in space 2 of Form SE/Group if the work
was created by a foreign author or if the work was first published outside the United States.
For a definition and discussion of the nation of first publication, see Chapter 600, Section 612.
For a definition and discussion of the author’s citizenship and domicile, see Chapter 600, Section 617.

1109.7(E)

Volume, Number, Issue Date, and Date of Publication

When completing an online application, the applicant should provide the volume, number, and
issue date (if any) that appears on the deposit copy for each issue in the group. This information should be provided on the Title screen. In addition, the applicant should provide the date
of publication (month, day, and year) for each issue. If the applicant fails to provide a date of
publication, the application will not be accepted by the electronic registration system.
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When completing a paper application, the applicant should provide this information on space 1
of Form SE/Group. The issues that are included in the group should be listed in the application
in chronological order.

serial in its collections, the applicant should transcribe that statement in the Note to Copyright
Office field. See Section 1109.5(A).
When completing a paper application on Form SE/Group, the applicant should check the box
marked “No previous registration under identical title” if this is the first time that the serial has
been submitted for registration using the group registration option. If the applicant received a
written communication from CAD indicating that the Library has or has not included the serial
in its collections, the applicant should attach a copy of that communication to the application.
See Section 1109.5(A).
For a general discussion of publication issues, see Chapter 600, Section 612.

1109.7(F)

Author / Claimant

As discussed in Section 1109.2, all of the issues in the group must be created by the same author(s),
the copyright in each issue must be owned by the same copyright claimant(s), and the author(s)
and the claimant(s) must be the same person or organization.
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When completing an online application, the applicant should provide the author/claimant’s full
name and the author/claimant’s address on the Author/Claimant screen. When completing a
paper application, the applicant should provide this information on space 2 of Form SE/Group.
The applicant does not need to describe the material that the author created, because by definition, a registration for a group of serials only covers (i) the contributions created by the author
named in the application and (ii) the compilation authorship involved in creating the collective work as a whole. See Section 1109.2; see also Registration of Claims to Copyright, Group
Registration Options, 73 Fed. Reg. 23,390, 23,391-92 (Apr. 30, 2008) (“[A] description of new
matter within a work … is no longer explicitly required on the group registration form because
many of the group options require that the works included in the grouping be ‘essentially new’
with respect to their authorship.”).
If the serial contains articles, photographs, or other contributions that were created by an author
who transferred the copyright in his or her work to the claimant, the applicant cannot register
those contributions using the group registration option for serials. Instead, the applicant should
prepare a separate application for each issue using the online application or a paper application
submitted on Form SE. For information concerning the procedures for registering a single issue
of a serial publication, see Chapter 700, Section 712.

1109.7(G)

Rights and Permissions Information
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1109.7(H)

Correspondent / Mailing Address for the Certificate of Registration

The applicant should provide the name, address, telephone number, fax number, and email
address (if any) for the person or persons who should be contacted if the U.S. Copyright Office
has questions or concerns regarding the application. When completing an online application,
the applicant should provide this information on the Correspondent screen. When completing
a paper application, the applicant should provide this information under the heading marked
“Person to contact for correspondence about this claim.” As a general rule, the Office will send
all communications to this person at the address provided in the registration record.
In addition, the applicant should provide the name and address where the certificate of registration should be sent. When completing an online application, this information should be
provided on the Mail Address screen. When completing a paper application, this information
should be provided under the heading marked “Certificate will be mailed in window envelope
to this address.”
For guidance in completing the Correspondent field/space, see Chapter 600, Section 622.2. For
guidance in providing the mailing address for the certificate, see Chapter 600, Section 622.4.
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1109.7(I)

Special Handling

Special handling is a procedure for expediting the examination of an application. The U.S.
Copyright Office offers this service in certain circumstances where a copyright owner or other
interested parties have a compelling reason for the expedited issuance of a certificate of registration. The Office charges an additional fee for this service.
For a detailed discussion of this procedure, see Chapter 600, Section 623.

1109.7(J)

Certification

The application must be certified by the author/claimant named in the application or a duly
authorized agent of the author/claimant. No other person or entity is entitled to certify an application.
The person who certifies the application certifies that the information provided in the application is correct to the best of his or her knowledge. Knowingly making a false representation of a
material fact in an application, or in any written statement filed in connection with the application, is a crime that is punishable under 17 U.S.C. § 506(e).
When completing an online application, the applicant will be asked to certify the application on
the Certification screen. Specifically, the applicant should provide the first and last name of the
individual who is certifying the application in the space marked Name of Certifying Individual
and should check the box that reads, “I certify that I am the author, copyright claimant, or
owner of exclusive rights, or the authorized agent of the author, copyright claimant, or owner
of exclusive rights of this work and that the information given in this application is correct to the
best of my knowledge.” See 37 C.F.R. § 202.3(c)(2)(ii). There is no need to date the certification in
an online application; the date will be added automatically when the application is received by
the U.S. Copyright Office. See Online Registration of Claims to Copyright, 72 Fed. Reg. 36,883,
36,887 (July 6, 2007).
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When completing Form SE/Group, the applicant should sign and date the application in the
space marked “Handwritten signature.” The first and last name of the person who signed the
application should be typed or printed on the space marked “Typed or printed name.”

1109.8

Submitting the Deposit

As discussed in Section 1109.5, the applicant must submit one complete copy of each issue that
is included in the group, regardless of whether the applicant submits an online application or a
paper application and regardless of whether the serial is subject to the complimentary subscription requirement.
When completing an online application, the applicant may upload an electronic copy of each
issue through the electronic registration system. The file for each issue should not exceed 500
megabytes, and each file should be uploaded sequentially in chronological order. When all of the
issues in the group have been uploaded, the applicant should click the “upload complete” button.
Additional information concerning the Library’s current preferences for file-level format and
specifications are posted on the Office’s website.
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In the alternative, the applicant may submit a physical copy of each issue in the group, or the
applicant may submit a disc containing an electronic copy of each issue. The deposit copies
may be delivered by mail, by courier, or by hand delivery to the Public Information Office. In
all cases, the deposit copies must be submitted together with the shipping slip that is generated
by the electronic registration system. Failure to include a shipping slip may prevent the Office
from connecting the deposit copies with the online application and may require the applicant
to resubmit the deposit, which in turn, may change the effective date of registration for the
group registration. See Chapter 600, Section 625.2(D). Deposit copies submitted without shipping slips will not be returned.
Packages that are delivered to the U.S. Copyright Office by mail or by courier will be irradiated
to destroy possible contaminants, such as anthrax. This process may damage CD-ROMs or other
compact discs. To avoid this result, applicants are strongly encouraged to send these types of
materials in boxes rather than envelopes.
When completing a paper application the applicant should submit a package containing a complete copy of each issue together with the completed application and the correct filing fee. For
information concerning the methods for paying the filing fee, see Chapter 1400, Sections 1403.4
and 1403.5. The package may be delivered by mail, by courier, or by hand delivery to the Public
Information Office.
The Public Information Office is located in Room LM-401 of the James Madison Memorial
Building of the Library of Congress, 101 Independence Avenue SE, Washington, DC 20559. It
is open Monday through Friday from 8:30 a.m. to 5:00 p.m. Eastern Time (except for federal
holidays). Please be advised that visitors to the Office must pass through security before entering
the building, and that sealed packages or packages that are more than twenty-four inches wide
by fifteen inches high are not permitted.
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This location is open Monday through Friday from 8:30 a.m. to 4:30 p.m. Eastern Time (except
for holidays). Items delivered to this location are typically sent to the Office the next working day.

1110

Group Registration of Daily Newspapers

This Section discusses the U.S. Copyright Office’s current practices and procedures for registering a group of daily newspapers.
The regulation governing the group registration of daily newspapers became effective on
September 1, 1992. Newspapers published before that date are not eligible for this group
registration option.
For guidance on registering a single issue of a newspaper as a single serial publication, see Chapter 700, Section 712. For information concerning the group registration options for serials and
daily newsletters, see Sections 1109 and 1111. For a general overview of the similarities and differences between the group registration options for serials, daily newspapers, and daily newsletters,
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see Section 1118. For information concerning the group registration option for contributions to
periodicals, see Section 1115.
See generally Registration of Claims to Copyright: Group Registration of Daily Newspapers,
57 Fed. Reg. 39,615 (Sept. 1, 1992); see also H.R. REP. NO. 94-1476, at 154 (1976), reprinted in 1976
U.S.C.C.A.N. 5659, 5770 (citing “the various editions or issues of a daily newspaper” as an example of a group of related works that might qualify for group registration).

1110.1

What Is a Daily Newspaper?

For purposes of this group registration option, a daily newspaper is defined as a serial that has been
selected by the Newspaper Section of the Serials and Government Publications Division for the
collections of the Library of Congress. The papers that have been selected by the Library are listed
in a policy document titled “Newspapers Received Currently in the Library of Congress.” Generally speaking, the newspapers on this list (i) are mainly designed to be a primary source of written
information on current events, either local, national, or international in scope, (ii) contain a broad
range of news on all subjects and activities and are not limited to any particular subject matter, and
(iii) are intended for either the general public or a particular ethnic, cultural, or national group. See
37 C.F.R. § 202.3(b)(7)(ii). For a definition of the term serial, see Section 1109.1.
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Eligibility Requirements

• All of the issues must bear issue dates within the same calendar month and the same calendar
year, and the group must contain all of the issues published within that month.

• The U.S. Copyright Office must receive a completed application, the correct filing fee, and
the correct deposit copies within three months after the date of publication for the last issue
that is included in the group.

See 37 C.F.R. § 202.3(b)(7)(i).
Newspapers that do not satisfy these requirements cannot be registered using this group registration option.
If the applicant is unable to register a particular issue using the group registration option for
daily newspapers, the applicant may submit a separate application for that issue using the online application or a paper application submitted on Form SE. For information concerning the
procedures for registering a single issue of a serial publication, see Chapter 700, Section 712.
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1110.3

Application Requirements

Currently, an application to register a group of daily newsletters must be submitted on Form
G/DN. 37 C.F.R. § 202.3(b)(7)(i)(B). For guidance on completing Form G/DN, see Section 1112.

1110.4

Filing Fee Requirements

The applicant must submit the correct filing fee for this group registration option. 37 C.F.R. §
202.3(b)(7)(i)(E). The current fee is set forth in the U.S. Copyright Office’s fee schedule under
the heading “Form G/DN (daily newspapers and qualified newsletters).”
For information concerning the methods for paying the filing fee, see Chapter 1400, Sections
1403.4 and 1403.5.

1110.5

Deposit Requirements

This Section discusses the deposit requirements for registering a group of daily newspapers.

1110.5(A)

Newspapers Subject to the Microfilm Deposit Requirement
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If two or more daily editions were published on a particular day, the applicant may submit the
final edition together with the earlier editions, provided that the earlier editions and the final edition were published within the same metropolitan area. 37 C.F.R. § 202.3(b)(7)(i)(D). Applicants
may not combine national or regional editions that were published outside a given metropolitan
area. Instead, each national or regional edition should be registered as a separate group. See id.
Examples:

• The morning edition and final edition of the Providence Post could be registered as a single group.

• The Manhattan, Long Island, and Sussex editions of the New York Examiner
could be registered as a single group.

• The East Coast and West Coast editions of Show Biz Daily could not be registered as a single group, although they could be registered as two separate groups.
Submitting a microfilm deposit is a requirement for this group registration option if the title
has been selected by the Library, and it will relieve the publisher of any mandatory deposit requirements set forth in Section 407 of the Copyright Act for the issues submitted on microfilm.
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Microfilm may be delivered to U.S. Copyright Office by mail, by courier, or by hand delivery to
the Public Information Office. Packages that are delivered to the Office by mail or by courier
will be irradiated to destroy possible contaminants, such as anthrax. This process may damage
microfilm. To avoid this result, applicants are strongly encouraged to send microfilm in boxes
rather than envelopes. For additional guidance on delivering items to the Office by hand or by
courier, see Section 1109.8.

1110.5(B)

Newspapers That Are Not Subject to the Microfilm Deposit Requirement

Providing microfilm is a requirement for registering a group of daily newspapers if the Library
of Congress has selected the paper for its collections.
A few years after the U.S. Copyright Office created this group registration option, a number of
applicants began to submit newspapers that had not been selected by the Library. These applicants went through the time and expense of submitting archival-quality microfilm deposits,
even though their works did not appear on the list of “Newspapers Received Currently in the
Library of Congress.”
The Office has adopted an interim practice that allows groups of newspapers that have not been
selected by the Library to be registered without a 35mm silver halide microfilm deposit. Specifically, the interim practice allows an applicant to submit (i) complete print copies of the first and
last issues of the month specified in the application, or (ii) print copies of the first section of the
first and last issues of the month, or (iii) print copies of the first page of the first and last issues
of the month.
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the
publication for the last issue that is included in the group. See 37 C.F.R. § 202.3(b)(7)(i)(F). For
example, if the last issue was published on November 30, 2013, and if the Library of Congress
has selected the newspaper for its collections, the Office must receive the following items by
February 28, 2014:

• A completed application on Form G/DN.
• The filing fee specified on the U.S. Copyright Office’s fee schedule.
• The correct deposit copies, namely, positive 35mm silver halide microfilm containing one
complete copy of the final edition of each issue that was published in November 2013.

If the application, deposit, and filing fee are not received by the deadline, the Office will refuse
to register the newspapers as a group.
If the applicant is unable to register a particular issue using the group registration option for
newspapers, the applicant may submit a separate application for that issue using the online application or a paper application submitted on Form SE. For information concerning the procedures
for registering a single issue of a serial publication, see Chapter 700, Section 712.
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1111

Group Registration of Daily Newsletters

This Section discusses the U.S. Copyright Office’s current practices and procedures for registering a group of daily newsletters.
The regulation governing the group registration of daily newsletters became effective on September
1, 1992. Newsletters published before that date are not eligible for this group registration option.
For guidance on registering a single issue of a serial publication, see Chapter 700, Section 712.
For information concerning the group registration options for serials and daily newspapers,
see Sections 1109 and 1110. For a general overview of the similarities and differences among the
group registration options for serials, daily newspapers, and daily newsletters, see Section 1118.
For information concerning the group registration option for contributions to periodicals, see
Section 1115.
See generally Registration of Claims to Copyright; Group Registration of Daily Newsletters,
64 Fed. Reg. 29,522 (June 1, 1999); Registration of Claims to Copyright; Group Registration of
Daily Newsletters, 60 Fed. Reg. 15,874 (Mar. 28, 1995).

1111.1

What Is a Daily Newsletter?
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For purposes of this group registration option, a daily newsletter is defined as a serial that is
published and distributed online, by mail, by fax, on any other medium, including but not limited to, paper, cassette tape, diskette, or CD-ROM. (The term “serial” is defined in Section 1109.1.)
The serial must be routinely published at least two days per week, and it must contain news or
information that is chiefly of interest to a special group, such as trade associations, professional
associations, corporate in-house groups, schools, colleges, churches, or the like. See 37 C.F.R. §
202.3(b)(9)(i). Newsletters are typically sold by subscription, but they are not sold on newsstands
or through other retail outlets. See Registration of Claims to Copyright; Group Registration
of Daily Newsletters, 60 Fed. Reg. 15,874, 15,875 (Mar. 28, 1995).

1111.2

Eligibility Requirements

A group of daily newsletters may be registered with the U.S. Copyright Office, provided that the
following conditions have been met:

• Each issue in the group must be a daily newsletter as defined in Section 1111.1.
• The group must contain at least two issues.
• Each issue must bear the same title.
• Each issue must be an essentially all-new collective work or an all-new issue that has not
been published before.

• Each issue must bear issue dates within the same calendar month and the same calendar year.
• The author(s) and the copyright claimant(s) for all of the issues must be the same person or
organization.
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• Each issue must be a work made for hire.
• The U.S. Copyright Office must receive a completed application, the correct filing fee, and
the correct deposit copies within three months after the date of publication for the last issue
that is included in the group.

See 37 C.F.R. § 202.3(b)(9).
Newsletters that do not satisfy these requirements cannot be registered using this group registration option.
If the applicant is unable to register a particular issue using the group registration option for
newsletters, the applicant may submit a separate application for that issue using the online application or a paper application submitted on Form SE. For information concerning the procedures
for registering a single issue of a serial publication, see Chapter 700, Section 712.

1111.3

Application Requirements

Currently, an application to register a group of daily newsletters must be submitted on Form
G/DN. 37 C.F.R. § 202.3(b)(9)(viii). For guidance on completing Form G/DN, see Section 1112.
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Deposit Requirements

This Section discusses the deposit requirements for registering a group of daily newsletters.

1111.5(A)

One Complete Copy of Each Issue

In all cases, the applicant must submit one complete copy of each newsletter issue that is included in the group (in addition to submitting a copy of each issue on microfilm or providing
a complimentary subscription as discussed in Section 1111.5(B) below). See 37 C.F.R. § 202.3(b)
(9)(vi)(A).
If the newsletter is published in a tangible format, the applicant should submit one complete
print copy of each issue.
If the newsletter is published exclusively online, the applicant should submit (i) one complete
printout of each issue, or (ii) a disc or CD-ROM containing a complete copy of each issue together with a printout of the first and last issues in the group.
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The deposit may be delivered by mail, by courier, or by hand delivery to the Public Information
Office. Packages that are delivered to the U.S. Copyright Office by mail or by courier will be irradiated to destroy possible contaminants, such as anthrax. This process may damage CD-ROMs or
other compact discs. To avoid this result, applicants are strongly encouraged to send these types of
materials in boxes rather than envelopes. For additional guidance on delivering items to the Office
by hand or by courier, see Section 1109.8.

1111.5(B)

Microfilm or Complimentary Subscriptions

If the applicant receives an express written request from the Copyright Acquisitions Division
of the Library of Congress (“CAD”), the applicant may be required to provide the Library with
up to two complimentary subscriptions of the edition that is most suitable for its needs. Alternatively, the applicant may be required to submit one complete copy of the final edition of each
issue that was published in the month specified in the application. Specifically, the applicant may
be required to submit 35mm silver halide microfilm containing a positive print of each issue (i.e.,
black text printed on a white background). See 37 C.F.R. § 202.3(b)(9)(vi)(B); see also 37 C.F.R. pt.
202, app. B, ¶ X.A.1. In all cases, a copy of the communication from CAD should be submitted
to the U.S. Copyright Office along with the application.
Providing microfilm or a complimentary subscription is a requirement for using this group
registration option if the applicant received a written request from CAD before the application
was submitted to the U.S. Copyright Office. Applicants who have not received a written request
from CAD are not required to provide subscriptions or microfilm, although as discussed in Section 1111.5(A) they are required to submit one complete copy of each issue that is included in the
group. See 37 C.F.R. § 202.3(b)(9)(vi)(B).
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this result, applicants are strongly encouraged to send microfilm in boxes rather than envelopes.
For additional guidance on delivering items to the Office by hand or by courier, see Section 1109.8.
Submitting microfilm or providing complimentary subscriptions for the purpose of obtaining
a group registration will relieve the publisher of any mandatory deposit requirements set forth
in Section 407 of the Copyright Act for issues submitted in this manner.

1111.6

The Timeliness Requirement

As discussed in Section 1111.2, the U.S. Copyright Office must receive a completed application, the
correct filing fee, and the correct deposit copies within three months after the date of publication for the last issue that is included in the group. See 37 C.F.R. § 202.3(b)(9)(vii). For example,
if the last issue was published on October 20, 2013, and if the Copyright Acquisitions Division
instructed the applicant to submit the newsletter on microfilm, the Office must receive the following items by January 20, 2014:

• A completed application on Form G/DN.
• The filing fee specified on the U.S. Copyright Office’s fee schedule.
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• The correct deposit copies, namely, (i) a complete copy of each issue in the group, and, if

contacted by CAD, (ii) positive 35mm silver halide microfilm containing one complete copy of
the final edition of each issue that was published in October 2013 or (iii) two complimentary
subscriptions.

If the application, deposit, and filing fee are not received by the deadline, the Office will refuse
to register the newsletters as a group.
If the applicant is unable to register a particular issue using the group registration option for
newsletters, the applicant may submit a separate application for that issue using the online application or a paper application submitted on Form SE. For information concerning the procedures
for registering a single issue of a serial publication, see Chapter 700, Section 712.

1112

Completing the Application: Group Registration of Daily Newspapers
and Daily Newsletters (Form G/DN)

This Section provides instructions for completing Form G/DN. Currently, this form must be
used to register a group of daily newspapers or daily newsletters.

1112.1

Space 1: Title of this Newspaper / Newsletter
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If an International Standard Serial Number (“ISSN”) has been assigned to the newspaper or
newsletter, the applicant should provide this information in space 1 of the application under the
heading marked “ISSN.” For a general discussion of ISSN numbers, see Chapter 600, Section
612.6(C).
If this is the first time that the newspaper or newsletter has been submitted for registration using the group registration option, the applicant should check the box marked “If no previous
registration under identical title check here.” If the applicant received a written communication
from CAD indicating that the Library has or has not included the newsletter in its collections, the
applicant should attach a copy of that communication to the application. See Section 1111.5(B).
Currently, applicants cannot provide titles for the various articles, photographs, illustrations, or
other contributions that appear within each issue when submitting an application for a group
registration. If the applicant would like to include this information in the registration record,
the applicant should submit a separate application for each issue using the online application
or a paper application submitted on Form SE. For information concerning the procedures for
registering a single issue of a serial publication, see Chapter 700, Section 712.
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1112.2

Space 2: Author / Claimant

As discussed in Sections 1110.2 and 1111.2, all the issues in the group must be created by the same
author(s), the copyright in each issue must be owned by the same copyright claimant(s), and
the author(s) and the claimant(s) must be the same person or organization.
In space 2 of the application, the applicant should provide the full legal name and address for the
author/claimant. In addition, the applicant should check one or more of the boxes in space 2 that
accurately describe the material that the author created. The options include text, editing, and
compilation. For a definition and discussion of these terms, see Chapter 600, Section 618.4(C).
As a general rule, the U.S. Copyright Office may accept a claim in text or editing if the author
contributed a sufficient amount of written expression to each issue. The Office may accept a
claim in compilation if there is a sufficient amount of creative expression in the selection, coordination, and/or arrangement of material that appears in each issue. If these terms do not fully
describe the copyrightable authorship that the applicant intends to register, the applicant should
provide a more specific description in the space marked Other.
The applicant may register the articles, photographs, illustrations, or other contributions that
appear in the newspaper or newsletter, provided that they were created by the author/claimant
for the issue as a whole. As a general rule, applicants should use the terms text, photographs, or
artwork to describe this type of authorship.
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The applicant should only check the boxes that describe the authorship created and owned by
the author/claimant named in the application. The applicant should not assert a claim in material created by authors who are not named in the application or material that is not owned by
the copyright claimant. In particular, the Office will not accept an application that purports to
register articles, photographs, or other contributions created by a person who transferred the
copyright in his or her work to the author/claimant.

the registration materials, a member of the Office’s staff may communicate with the applicant.

1112.3

Space 3: Date of Publication for the First and Last Issues in the Group

As discussed in Sections 1110.2 and 1111.2, all the issues in the group must be published within
the same month and the same calendar year. In space 3 of the application, the applicant should
provide the date of publication (month, day, and year) for the first issue and the last issue in the
group. See 37 C.F.R. § 202.3(b)(7)(i)(C), (b)(9)(viii).
If the applicant fails to provide the month, day, and year of publication or if the publication dates
specified in the application do not match the publication dates or issue dates (if any) that appear on the deposit copies, a member of the Office’s staff may communicate with the applicant.
For a general discussion of publication issues, see Chapter 600, Section 612.
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1112.4

Certification

The application for group registration must be certified and dated by the author/ claimant or
duly authorized agent of the author/claimant. No other person or entity is entitled to certify an
application. See 37 C.F.R. § 202.3(c).
A handwritten signature should be provided under the heading marked “Handwritten signature”
and the first and last name of the person who certified the application should be typed or printed
on the space marked “Typed or printed name.”
The person who certifies Form G/DN certifies that the information provided in the application
is correct to the best of his or her knowledge. Knowingly making a false representation of a material fact in an application or in any written statement filed in connection with the application
is a crime that is punishable under 17 U.S.C. § 506(e).

1112.5

Correspondent / Mailing Address for the Certificate of Registration

The applicant should provide the name, address, telephone number, fax number, and email address (if any) for the person or persons who should be contacted if the U.S. Copyright Office has
questions or concerns regarding the application. The applicant should provide this information
under the heading marked “Person to contact for correspondence about this claim.”
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The person named in this space is known as the “Correspondent.” As a general rule, the Office
will send all communications to this person at the address provided in the registration record.

and 622.4.

1113

ePrint Newspapers, Newsletters, and Other Serials

As discussed in Sections 1109, 1110, and 1111, each issue in a group of newspapers, newsletters, or
other serials must be an essentially all-new collective work or an all-new issue that has been
published for the first time. Issues that do not satisfy this requirement are not eligible for group
registration. In particular, an issue cannot be a derivative version of a previously published issue
or a publication that is frequently modified, updated, or adapted, such as a newspaper or newsletter website. Likewise, the group registration options cannot be used to register a translation
of a previously published issue.
Although these group registration options do not apply to frequently updated websites, an electronically printed (“ePrint”) newspaper, newsletter, or other serial may be eligible for a group
registration, provided that it satisfies the relevant registration requirements set forth in Sections
1109, 1110, and 1111. For purposes of these group registration options, an ePrint newspaper, newsletter, or serial is an issue that is published and distributed online or via email as a self-contained,
downloadable work, such as a digital version of a tangible newspaper, newsletter, or other serial.
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Example:

• The Office publishes an electronic newsletter for its staff titled Copyright Notices that contains articles and photographs concerning recent developments
within the Office. Copies of this newsletter are distributed to staff via email
on a monthly basis. If the Office decided to publish Copyright Notices at least
two times per week it could be considered an ePrint newsletter, because each
issue is published as a self-contained work and the content of each issue does
not change once it has been distributed.
1114

Newspapers, Newsletters, or Other Serials That Do Not Satisfy the Group
Registration Requirements

If a daily newspaper or daily newsletter is not eligible for the group registration options described
in Sections 1110 or 1111, it may be possible to register these works as a group of serials, provided
that the applicant satisfies the relevant requirements for that group registration option. For
guidance on this group registration option, see Section 1109. For a general overview of the similarities and differences between the group registration options for serials, daily newspapers, and
daily newsletters, see Section 1118.
If a particular issue of a newspaper, newsletter, or other serial is not eligible for the group registration options described in Sections 1109 through 1111, the applicant may register that issue on
an individual basis. Specifically, the applicant may prepare a separate application, filing fee, and
deposit for each issue using the online application or a paper application submitted on Form SE.
37 C.F.R. § 202.3(b)(9)(vi)(C); see also Registration of Claims to Copyright; Group Registration
of Daily Newsletters, 64 Fed. Reg. 29,522, 29,523 (June 1, 1999). For guidance on how to register
a single issue of a newspaper, newsletter, or other serial publication, see Chapter 700, Section 712.

1115
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Section 408(c)(2) of the Copyright Act directs the Register of Copyrights to establish a procedure “specifically permitting a single registration for a group of works by the same individual
author, all first published as contributions to periodicals, including newspapers, within a twelvemonth period, on the basis of a single deposit, application, and registration fee….” 17 U.S.C. §
408(c)(2).
For a general overview of the similarities and differences between the options for registering a
group of contributions to periodicals, a group of published photographs, and a collection of
unpublished works, see Section 1119.
For guidance on registering a daily newspaper, daily newsletter, or other types of serials, see
Sections 1109 through 1111.
See generally Group Registration of Contributions to Periodicals, 82 Fed. Reg. 29,410 (June 29,
2017); Group Registration of Contributions to Periodicals, 81 Fed. Reg. 86,634, 86,641 (Dec. 1,
2016); Registration of Claims to Copyright: Group Registration of Contributions to Periodicals, 67 Fed. Reg. 10,329 (Mar. 7, 2002).
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1115.1

What Is a Contribution to a Periodical?

For purposes of this group registration option, a contribution to a periodical is defined as a separate and independent work that has been published in a periodical. Examples include an article
published in a newspaper, a photograph published in a magazine, an illustration published in a
journal, and other similar works.
A periodical is defined as “a collective work that is issued or intended to be issued on an established schedule in successive issues that are intended to be continued indefinitely. In most cases,
each issue will bear the same title, as well as numerical or chronological designations.” 37 C.F.R.
§ 202.4(g)(4).
An applicant may be permitted to register articles, blog entries, artwork, photographs, or other
contributions that were first published in an electronically printed (“ePrint”) publication if that
publication fits within the definition of a “periodical.” An ePrint publication may be considered
a periodical for purposes of registration if it is fixed and distributed online or via email as a
self-contained work, such as a digital version of a tangible newspaper, magazine, newsletter, or
similar publication. For example, many companies publish electronic newsletters that contain
articles on a particular subject, and distribute these publications to their subscribers either online
or via email. An article published in an ePrint newsletter could be considered a contribution to
a periodical if each issue of the newsletter is fixed and distributed as a self-contained work and
if the content of each issue does not change once it has been distributed.
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As a general rule, websites are not considered periodicals for purposes of registration. Websites
are typically updated on a continual basis rather than an established schedule. The updates are
rarely made in successive issues that can be recognized as discrete, self-contained collective works,
and they rarely contain numerical or chronological designations that distinguish one update
from the next. For these reasons, an applicant may register a group of articles that were first published in a print or ePrint edition of a magazine. Likewise, an applicant may register a group of
articles that were first published in a print or ePrint magazine and simultaneously published on
the publisher’s website. But an applicant may not register a group of articles that were published
solely on a website unless that site satisfies the definition for a periodical.
See Group Registration of Contributions to Periodicals, 82 Fed. Reg. 29,410, 29,412 (June 29,
2017); Group Registration of Contributions to Periodicals, 81 Fed. Reg. 86,634, 86,638-39 (Dec.
1, 2016); Mandatory Deposit of Published Electronic Works Available Only Online, 75 Fed. Reg.
3863, 3865 (Jan. 25, 2010).

1115.2

Eligibility Requirements

A group of contributions that have been published in a periodical may be registered with the
U.S. Copyright Office, provided that the following conditions have been met:

• All of the contributions in the group must be created by the same individual.
• The copyright claimant for all the contributions must be the same person or organization.
• The contributions must not be works made for hire.
• Each work must be first published as a contribution to a periodical.
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• All of the contributions must be first published within a twelve-month period (e.g., January

1, 2010 through December 31, 2010, February 1, 2011 through January 31, 2012, September 15,
2013 through September 14, 2014, etc.).

• If any of the contributions were published before March 1, 1989, those works must bear a

separate copyright notice, the notice must contain the copyright owner’s name (or an abbreviation by which the owner can be recognized or a generally known alternative designation
for the owner), and the name that appears in each notice must be the same.

See 37 C.F.R. § 202.4(g)(1)-(5); Group Registration of Contributions to Periodicals, 81 Fed. Reg.
86,634, 86,638-39 (Dec. 1, 2016).
Works that do not satisfy these requirements cannot be registered using this group registration
option.
The regulation establishing this option became effective on January 1, 1978. Contributions published before that date are not eligible for group registration. See Part 202—Registration of
Claims to Copyright, Copyright Registrations, 43 Fed. Reg. 965, 966 (Jan. 5, 1978).

1115.3

Application Requirements
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To register a group of contributions to periodicals the applicant must complete and submit the
online application designated for this group option. The U.S. Copyright Office will not accept
claims that are submitted on a paper form. 37 C.F.R. § 202.4(g)(6).

1115.4

The applicant must submit the correct filing fee for this group registration option. The current
fee is set forth in the U.S. Copyright Office’s fee schedule under the heading “Registration of a
claim in a group of contributions to periodicals.” See 37 C.F.R. §§ 201.3(c)(2), 202.4(g)(7).
For information concerning the methods for paying the filing fee, see Chapter 1400, Sections
1403.4 and 1403.5.

1115.5

Deposit Requirements

This Section discusses the deposit requirements for registering a group of contributions to periodicals.
Applicants must submit one complete copy of each contribution that is included in the group.
The copies must be submitted in a digital format, and the contributions must appear in the
precise form in which they were first published in the periodical. 37 C.F.R. § 202.4(g)(8).
Applicants may satisfy this requirement by submitting any of the following:
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• They may submit one complete copy of the entire issue of the periodical in which the contribution was first published.

• If the contribution was first published in a newspaper, they may submit one complete copy
of the entire section of the newspaper where the contribution was first published.

• They may submit one complete copy of the particular pages within the periodical where the
contribution was first published.

See id.; see also Group Registration of Contributions to Periodicals, 81 Fed. Reg. 86,634, 86,63940 (Dec. 1, 2016).
Requiring applicants to submit a copy of the contributions in the precise form in which they
were first published is consistent with the legislative history, which states that “[a]s a general
rule the deposit of more than a tear sheet or similar fraction of a collective work is needed to
identify the contribution properly and to show the form in which it was published.” H.R. REP.
NO. 94-1476, at 153 (1976), reprinted in 1976 U.S.C.C.A.N. 5659, 5769 . It also serves an evidentiary
purpose. It gives the registration specialist an opportunity to compare the deposit with the title,
date of publication, issue number, page number, or other information that is set forth in the
application (although in practice specialists do not conduct this type of analysis for every contribution in the group). If a particular contribution becomes involved in litigation, the deposit
could be used to verify that the work was published in a particular periodical on a particular date.
See Group Registration of Contributions to Periodicals, 81 Fed. Reg. at 86,640.
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Many publishers distribute electronic replicas of their periodicals in downloadable or printable
formats. Applicants may be able to create a digital copy of their contributions by printing or
downloading them from the publisher’s website or by requesting a copy directly from the publisher. Alternatively, applicants may be able to create digital copies by scanning their contributions with a multi-function printer or scanner, or by photographing them with a smartphone
and saving each image as an electronic file. See Group Registration of Contributions to Periodicals, 82 Fed. Reg. 29,410, 29,4111 (June 29, 2017).
The Office recognizes that there may be rare cases where an author does not have access to these
resources. Applicants who are unable to submit their contributions in the precise form in which
they were first published may request special relief from the deposit requirements. Likewise,
applicants may request special relief if they are unable to submit a digital copy of their contributions or unable to upload them through the electronic system. Id. §§ 202.4(g)(9), 202.20(d)
(1)(iii), (iv).
A request for special relief must be made in writing, and it should explain why the applicant is
unable to submit copies that satisfy the deposit requirements described above. The Office may
grant a request for special relief in exceptional cases, subject to such conditions that the Associate
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Register of Copyrights and Director of the Office of Registration Policy and Practice may impose
on the applicant. See id. § 202.4(g)(9).
For a general discussion of special relief, see Chapter 1500, Section 1508.8.

1115.6

When May an Application for a Group Registration Be Filed?

An applicant may register all the contributions created by the same individual and published
within a twelve-month period, provided that he or she complies with the requirements set forth
in 37 C.F.R. § 202.4 and the other relevant regulations described in Sections 1115.2 through 1115.5.
That said, the U.S. Copyright Office encourages applicants to submit their claims on a quarterly
basis (i.e., every three months), instead of submitting them on an annual or semi-annual basis.
A contribution to a periodical must be registered in a timely manner to seek statutory damages
and attorney’s fees in an infringement action. Specifically, an author may seek these remedies if
the contribution was registered (i) before the infringement began, or (ii) within three months
after the first publication of that work. See 17 U.S.C. § 412.
To secure these benefits, applicants should submit their claims within three months after the
date of publication for the earliest contribution in the group. By doing so, authors will preserve
their ability to seek statutory damages and attorney’s fees for any infringements that may occur
after the effective date of registration, as well as any infringements that may occur within three
months after the publication of each work in the group.

Inc.
,
p
u
ro
19
0
G
2
w
,
lo
11
Zilpublished
h
.was
c
r
v
For example, if the first contribution
on
June
1, 2017, and the last contribution
a
.
c
M
n
I
n
,
o
was published on September
1, 2017, itdwould be advisable to submit a complete application,
e
VfeeHonTor before
n
hivSeptember
i
deposit, and
filing
1, 2017. By doing so, the author will preserve his
c
r
d
a
e
t
7
ciability to seek
8
or her
these
remedies
for
any
infringements
that began after the effective date of
5
5after September 1, 2017), as well as any infringements
3
7
registration
(i.e.,
that began within three
1
No. after the date of publication for each contribution in the group.
months
See Group Registration of Contributions to Periodicals, 81 Fed. Reg. 86,634, 86,639 (Dec. 1, 2016).

1115.7

Completing the Application: Group Registration of Contributions to Periodicals

This Section provides guidance for completing the online application for a group of contributions to periodicals.
As discussed in Section 1115.3, applicants must use the online application as a condition for
seeking a group registration. If an applicant attempts to use a paper application, the U.S. Copyright Office will refuse registration and instruct the applicant to resubmit the claim using the
online application. See Group Registration of Contributions to Periodicals, 82Fed. Reg. 29,410,
29,410-11 (June 29, 2017).
NOTE: In exceptional cases, the Office may waive the online filing requirement, subject to such

conditions that the Associate Register of Copyrights and Director of the Office of Registration
Policy and Practice may impose on the applicant. 37 C.F.R. § 202.4(g)(9). An applicant may submit a request to waive this requirement in writing. It should explain why the applicant is unable
to use the online application, and it should be sent to the following address:
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Associate Register of Copyrights and
Director of Registration Policy & Practice
Registration Program
U.S. Copyright Office
101 Independence Avenue SE
Washington, DC 20559
See Group Registration of Contributions to Periodicals, 82 Fed. Reg. 29,410, 29,411 (June 29, 2017).

1115.7(A)

Type of Group

To register a group of contributions to periodicals with the online application, the applicant should
begin by clicking the phrase “Register a Group Claim,” which appears on the home page of the
electronic registration system.
Next the applicant should select the type of group being registered from the options listed in the
drop down menu marked Type of Group.
For contributions to periodicals, the applicant should select the option that best describes the
authorship that appears in the majority of the contributions.

. if the contributions
• Contributions to Periodicals TX: The applicant should select
ncoption
, Ithis

oup 2019
r
G
illow rch 11,
Z
.
v
a
c.
Mshould
InVA:
n
,
o
The
applicant
select this option if the contributions
• Contributions to Periodicals
T
d
VHpictorialrcorhgraphic
ive material, such as photographs, drawings, illustrations,
n
i
primarily
contain
d
a paintings, art reproductions, charts, diagrams, maps, pictorial
cite comic
87 prints,
cartoons,
strips,
5
5
3
advertisements,
17- or the like.
No.
primarily contain nondramatic text, such as articles, news stories, columns, features, reviews,
editorials, essays, fiction, verse, quizzes, puzzles, advertising copy, or the like.

If the contributions contain multiple types of authorship the applicant should select the option
that best describes the predominant form of authorship in the contributions. For example, if most
of the contributions contain nondramatic text combined with a few photographs, the applicant
should select Contributions to Periodicals TX. If most of the contributions contain illustrations
with a small amount of nondramatic text, the applicant should select Contributions to Periodicals
VA. If the types of authorship are roughly equal, the applicant may choose the option that would
be appropriate for the majority of the contributions. See 37 C.F.R. § 202.4(g)(6).
Once a selection has been made, the system will generate a brief statement that describes the
eligibility requirements for this group registration option. If these requirements have been met,
the applicant should check the box that appears next to the following statement: “I agree that I
have read, understood, and meet all eligibility requirements described above for filing the selected
Group Registration.”

1115.7(B)

Identifying the Works Included within the Group

Section 408(c)(2)(B) of the Copyright Act states that contributions to periodicals may be registered as a group, provided that “the application identifies each work separately, including the
periodical containing it and its date of first publication.” 17 U.S.C. § 408(c)(2)(B).
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As discussed in Section 1115.2, all the contributions must be published within a twelve-month
period (e.g., May 1, 2012 through April 30, 2013). When completing the application, applicants
are encouraged to list the contributions in chronological order.
Although the contributions must be published within a twelve-month period, the works may be
published in different periodicals and on different dates. Currently there is no limit on the total
number of contributions that may be submitted, although applicants must include at least two
contributions in each claim. See Group Registration of Contributions to Periodicals, 81 Fed.
Reg. 86,634, 86,639 (Dec. 1, 2016).

1115.7(B)(1)

Identifying the Contributions

The applicant should provide a title for each contribution within the group, and in each case the
title should be provided exactly as it appears in the deposit copies. The applicant should provide
this information on the Title screen in the field marked Title of Contribution. If the applicant
fails to complete this portion of the application, the claim will not be accepted by the electronic
registration system.
If the contribution was published without a title, the applicant should provide a descriptive title
that identifies the general subject matter of the work or any other relevant information that a
person searching the U.S. Copyright Office’s records would likely include in his or her search
request.
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tion in the group. For example, if the author completed the contributions in 2015, 2016, and 2017,
the applicant should state “2017” on the Title screen in the field marked Year of Completion. For
additional guidance on completing this portion of the application, see Chapter 600, Section 611.

1115.7(B)(2)

Identifying the Periodicals

For each contribution in the group, the applicant should provide the title of the periodical where
that contribution was first published. Specifically, this information should be provided on the
Title screen in the field marked Title of Periodical.
In addition, applicants should provide the volume, number, issue date, and ISSN number (if
any) for each periodical, as well as the page number(s) (if any) where the contribution appeared
within that periodical.
In each case, the applicant should provide the precise date of first publication (month, day, and
year) for the periodical. This information should be provided on the Title screen in the field
marked Date of First Publication. For guidance in completing this portion of the application,
see Chapter 600, Section 612.
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NOTE: If the author sent any of the contributions to a syndicate, clearinghouse, or other distribu-

tor before they were published in a periodical, the applicant should add a statement to that effect
in the Note to Copyright Office field.
The applicant should identify the country where the periodical was published for the first time by
selecting one of the countries listed in the drop down menu marked Nation of First Publication.
The registration specialist may use this information to determine if the contributions are eligible
for copyright protection in the United States. If the nation of first publication is unknown, the
applicant may select “not known” from the drop down menu.
If the applicant fails to provide a title for the periodical, or the date and nation of first publication, the application will not be accepted by the electronic registration system.

1115.7(C)

Identifying the Author

As discussed in Section 1115.2, all of the contributions in the group must be created by the same
author and the author must be an individual.
The applicant should provide the author’s full name on the Author screen in the fields marked
First Name/Last Name.
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If the author’s real name does not appear on any of the contributions in the group, and if the
author does not want to reveal his or her identity in the registration record, the applicant may
check the box marked anonymous and state “Anonymous” in the First Name/Last Name fields.

For a definition and discussion of anonymous and pseudonymous works, see Chapter 600, Sections 615.1 and 615.2.
The applicant should identify the author’s nationality and/or domicile in the fields marked
Citizenship and Domicile. The registration specialist may use this information to determine if
the contributions are eligible for copyright protection in the United States. For a definition and
discussion of nationality and domicile, see Chapter 600, Section 617. If the author’s nationality
or domicile are unknown, the applicant may select “not known” from the drop down menu.
If the applicant fails to complete the First Name/Last Name fields, or the citizenship and domicile
fields, the application will not be accepted by the electronic registration system.
The applicant may provide the year that the author was born, and if the author is deceased the
applicant may provide the year that the author died. This information may be useful in identifying the author within the Office’s records. However, this information is optional and an application will be accepted even if these fields are left blank.
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1115.7(D)

Identifying the Copyrightable Material that the Author Created

The applicant should identify the authorship that will be submitted for registration. To do so,
the applicant should check one or more of the boxes in the field marked Author Created that
accurately describe the copyrightable material being registered. The options include:

• Text
• Photographs
• Illustrations
If these terms do not fully describe the material being registered, the applicant should provide a
more specific description in the field marked Other.
For additional guidance on completing this portion of the application, see Chapter 600, Section
618.4(A).

1115.7(E)

Identifying the Copyright Claimant

To register a group of contributions to periodicals, the applicant should provide the name and
address of the copyright claimant. See 17 U.S.C. § 409(1). As discussed in Section 1115.2, the claimant for all the contributions must be the same person or organization.
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address in the field marked Individual Claimant. However, if the applicant stated
“Anonymous” or provided the author’s pseudonym in the First Name/Last Name fields on the
Author screen, the applicant should provide this same information in the corresponding fields
on the Claimants screen.
The applicant may name the person or organization that owns all of the rights that initially
belonged to the author, but only if that party owns the copyright in all the contributions. If the
claimant is an individual, the applicant should provide the claimant’s full name and address
in the field marked Individual Claimant. If the claimant is a legal entity, the applicant should
provide this information in the field marked Organization.
If the author and the claimant are not the same person, the applicant should provide a brief statement that explains how the claimant obtained the copyright in the contributions. The applicant
should provide this information by selecting one of the statements listed in the drop down menu
marked Transfer Statement. If these statements do not fully describe the transfer, the applicant
may provide a more specific statement in the field marked Transfer Statement Other. Currently,
the total amount of text that may be provided in this field is limited to 100 characters.
For additional guidance on completing the claimant fields, see Chapter 600, Section 619.12. For
guidance on completing the transfer fields, see Chapter 600, Section 620.9.
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1115.7(F)

Rights and Permissions Information

The applicant may provide the name, address, and other contact information for the person and/
or organization who should be contacted for permission to use the contributions. Providing this
information is optional, and an application will be accepted even if the Rights & Permissions
Information screen is left blank.
For guidance in completing this portion of the application, see Chapter 600, Section 622.1.

1115.7(G)

Correspondent / Mailing Address for the Certificate of Registration

The applicant should provide the name, address, telephone number, fax number, and email
address (if any) for the person or persons who should be contacted if the U.S. Copyright Office
has questions or concerns regarding the application. This information should be provided on
the Correspondent screen.
In addition, the applicant should provide the name and address where the certificate of registration should be sent. This information should be provided on the Mail Address screen.
For guidance in completing this portion of the application, see Chapter 600, Sections 622.2 and
622.4.

1115.7(H)
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For a detailed discussion of this procedure, see Chapter 600, Section 623.

1115.7(I)

Certification

The application must be certified by the author or claimant named in the application, by the
owner of one or more of the exclusive rights in the contributions, or by a duly authorized agent
of the author, claimant, or owner of exclusive rights. No other person or entity is entitled to
certify an application.
The person who certifies the application certifies that the information provided in the application is correct to the best of his or her knowledge. Knowingly making a false representation of a
material fact in an application, or in any written statement filed in connection with the application, is a crime that is punishable under 17 U.S.C. § 506(e).
The applicant should certify the application on the Certification screen. Specifically, the applicant should provide the first and last name of the individual who is certifying the application in
the space marked Name of Certifying Individual and should check the box that reads, “I certify
that I am the author, copyright claimant, or owner of exclusive rights, or the authorized agent of
the author, copyright claimant, or owner of exclusive rights of this work and that the informa-

Chapter 1100

| 53

REVISED 09/29/2017

(838 of 1356)
Case: 17-35587, 03/15/2019, ID: 11228746, DktEntry: 88-2, Page 792 of 1306
C O M P E N D I U M : Registration for Multiple Works

tion given in this application is correct to the best of my knowledge.” There is no need to date the
certification in an online application; the date will be added automatically when the application
is received by the U.S. Copyright Office. See Online Registration of Claims to Copyright, 72 Fed.
Reg. 36,883, 36,887 (July 6, 2007).

1115.8

Contributions That Do Not Satisfy the Group Registration Requirements

Photographers who are unable to register their works as a contribution to a periodical may be
able to use the group registration option for published photographs. For guidance on this group
registration option, see Section 1116.
If the contributions have not been published yet, it may be possible to register them as a collection of unpublished works. For a discussion of this option, see Chapter 1100, Section 1106.
For a general overview of the similarities and differences between the options for registering a
group of contributions to periodicals, a group of published photographs, and a group of unpublished works, see Section 1119.
Alternatively, the applicant may register a particular article, photograph, illustration, or other
contribution on an individual basis. Specifically, the applicant may prepare a separate application, filing fee, and deposit for each contribution and may submit these items through the
electronic registration system or with a paper application.

1116
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Section 1115. For information concerning the option for registering a collection of unpublished
photographs, see Section 1106. For a general overview of the similarities and differences between
the options for registering a group of published photographs, a group of contributions to periodicals, or a group of unpublished photographs, see Section 1119.
See generally Registration of Claims to Copyright, Group Registration of Photographs, 66 Fed.
Reg. 37,142 (July 17, 2001).

1116.1

Eligibility Requirements

A group of published photographs may be registered with the U.S. Copyright Office, provided
that the following conditions have been met:

• All the works in the group must be photographs.
• All the photographs must have been created by the same individual.
• If any of the photographs in the group were created as a work made for hire, the applicant
must provide (i) the name of the photographer and (ii) the name of the photographer’s
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employer or the party who specially ordered or commissioned the photographs (e.g., XYZ
Corporation, employer for hire of John Doe).

• The copyright claimant for each photograph must be the same person or organization.
• The applicant must provide the approximate number of photographs that are included within
in the group.

• All the photographs in the group must be published.
• All the photographs must be published within the same calendar year (e.g., January 1, 2010

through May 31, 2010; February 15, 2011 through July 20, 2011; October 7, 2012 through October 21, 2012, etc.).

• The applicant must provide a date of publication for the photographs as follows:
- Applicants are strongly encouraged to provide a date of publication for each photograph
in the group using one of the following methods:

• If all of the photographs were published on the same date, the applicant should provide that date in the relevant field/space of the application.
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the same date in the same file, etc.).
range of publication dates (e.g., February 15, 2004 through September 15, 2004) in the
relevant field/space of the application. In addition, the applicant should provide the
date of publication for each photograph using one of the following methods:

- The applicant may list the publication dates in a text file stored on a CD-ROM or
DVD containing the photographs that are submitted to the Office.

- The applicant may submit a typed list clearly specifying the date of publication
for each photograph in the group.

- The applicant may list the publication dates on Form GR/PPh/CON, provided

that the applicant submits a paper application rather than an online application.

NOTE: If the applicant uses Form GR/PPh/CON, the applicant may include up to
750 photographs in the group.

• Alternatively, the applicant may provide a range of publication dates (e.g., February 15, 2001

through May15, 2001) in the relevant field/space of the application without providing a specific date of publication for each photograph in the group, provided that all of the photographs
were published within three months before the date that the U.S. Copyright Office receives
the application, deposit copies, and filing fee.

See 37 C.F.R. § 202.3(b)(10)(i)-(vi), (viii)-(ix).
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Photographs that do not satisfy these requirements cannot be registered using this group registration option.
In particular, applicants cannot use this procedure to register a group that includes both published and unpublished photographs. Another key requirement is that all the photographs must
be taken by the same photographer. See H.R. REP. NO. 94-1476, at 153-54 (1976), reprinted in 1976
U.S.C.C.A.N. 5659, 5769-70 (stating that “a group of photographs by one photographer” may
qualify as a “group of related works” under Section 408(c)(1) of the Copyright Act).
If the photographs were created as a work made for hire, the applicant may use this group
registration option, provided that all the photographs in the group were taken by the same individual. In other words, if a studio hired five photographers pursuant to a work made for hire
agreement, the studio must separate its photographs into five separate groups (i.e., one group
for each photographer) and submit a separate application for each group.
Applicants who provide a specific date of publication for each photograph may use any method
discussed above, provided that the Office is able to identify the relevant date for each image in
the group. As long as the applicant selects a method that clearly satisfies this requirement, the
application will be accepted.
If the applicant provides a range of publication dates in the paper application or a specific date of
publication in an online or paper application, that information will be included in the certificate
of registration and the online public record.
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cant submits the claim through the electronic registration system and provides publication dates
in the online application. Publication dates will not appear in the online public record if the
applicant submits a paper application, although they will appear in the certificate of registration
if the applicant provides that information on Form GR/PPh/CON. For information concerning
the application requirements for this group registration option, see Section 1116.2 below.
See generally Registration of Claims to Copyright, Group Registration of Published Photographs, 70 Fed. Reg. 15,587 (Mar. 28, 2005); Registration of Claims to Copyright, Group Registration of Photographs, 65 Fed. Reg. 26,162 (May 5, 2000).

1116.2

Application Requirements

The U.S. Copyright Office has established a pilot program for applicants who wish to register a
group of published photographs using the electronic registration system. See 37 C.F.R. § 202.3(b)
(10)(xi). Before completing an online application, the applicant must contact the Visual Arts
Division at (202) 707-8202 to coordinate the filing and to obtain proper guidance concerning
the information that should be included in the application and the proper method for submitting the deposit copies. Applicants will be permitted to file an online application for a group
of published photographs only if they obtain authorization from the Visual Arts Division and
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follow the instructions from the Division. See Registration of Claims to Copyright, 76 Fed. Reg.
4,072, 4,075 (Jan. 24, 2011).
Alternatively, the applicant may register a group of published photographs by using Form VA.
See 37 C.F.R. § 202.3(b)(10). For guidance on completing Form VA, see Section 1116.6(A).
As discussed in Section 1116.1, the applicant may provide a date of publication for each photograph by completing Form VA and Form GR/PPh/CON. If the applicant uses Form GR/PPh/
CON, the applicant may include up to 750 photographs in the group.
Form GR/PPh/CON improves the quality of the registration record by providing specific information about each photograph, such as the date of publication. This information will be
incorporated into the certificate of registration, which means that it will be more accessible to
the general public. Moreover, if the claim is registered within five years after the date of publication, there is a legal presumption that the photographs were published on the dates specified in
Form GR/PPh/CON. See 17 U.S.C. § 410(c). For guidance on completing Form GR/PPh/CON,
see Section 1116.6(B).
See generally Registration of Claims to Copyright, Group Registration of Published Photographs, 70 Fed. Reg. 15,587 (Mar. 28, 2005); Registration of Claims to Copyright, Group Registration of Photographs, 66 Fed. Reg. 37,142 (July 17, 2001).
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The current fee for registering a group of published photographs with a paper application is
set forth in the Office’s fee schedule under the heading “Form GR/PPh/CON (published photographs) (up to 750 published photographs can be identified on Form GR ⁄ PPh/CON with a
single filing fee).”
For information concerning the methods for paying the filing fee, see Chapter 1400, Sections
1403.3 through 1403.5.

1116.4

Deposit Requirements

This Section discusses the deposit requirements for registering a group of published photographs.
In all cases, the applicant must submit one copy of each photograph in the group and all the
photographs must be submitted in the same format. The options include:

• Digital images stored on one or more CD-ROMs (including CD-RWs) or DVD-ROMs in one
of the following formats: JPEG, GIF, TIFF, or PCD.
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• Unmounted prints measuring at least three inches by three inches and no more than twenty
inches by twenty-four inches.

• Contact sheets.
• Slides with each slide containing a single image.
• A format in which the photograph was published (e.g., clippings from newspapers or magazines).
• A photocopy of each photograph consisting of either (i) a photocopy of an unmounted print

measuring at least three inches by three inches and no more than twenty inches by twentyfour inches, or (ii) a photocopy of the photograph in a format in which it was published (e.g.,
clippings from newspapers or magazines), provided that if the photograph was published in
color, the applicant must submit a color photocopy. In all cases, the photocopy must clearly
depict the photograph. Photocopies that do not contain a clear image of the photograph will
be rejected.

See 37 C.F.R. §§ 202.3(b)(10)(x), 202.20(c)(2)(xx).
These formats are listed in the order of preference for the Library of Congress’s collections, and
applicants are encouraged to select a format as close to the top of the list as possible.
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hand
If the photographs were published between January 1, 1978 and March 1, 1989, the applicant may
be required to submit a copy that shows how each photograph was first published, including the
copyright notice (if any) that appeared on or in connection with the photograph. For general
information concerning the notice requirements for works published during this period, see
Chapter 2200. For information concerning the notice requirements for works published as a
contribution to a collective work, see Chapter 2200, Section 2207.2.

Office by mail or by courier will be irradiated to destroy possible contaminants, such as anthrax.
This process may damage CD-ROMs or other compact discs. To avoid this result, applicants
are strongly encouraged to send these types of materials in boxes rather than envelopes. For
additional guidance on delivering items to the Office by hand or by courier, see Section 1109.8.
See generally Registration of Claims to Copyright, Group Registration of Photographs, 66 Fed.
Reg. 37,142 (July 17, 2001).

1116.5

When May an Application for a Group Registration Be Filed?

The U.S. Copyright Office will register all the photographs taken by the same photographer and
published within the same calendar year, provided that the applicant complies with the requirements set forth in Sections 1116.1 through 1116.4. Although an application for a group registration
may be filed any time before the copyrights expire, a photograph must be registered in a timely
manner in order to seek statutory damages and attorney’s fees in an infringement action. Specifically, a copyright owner typically may seek these remedies if the photograph was registered
(i) before the infringement commenced or (ii) within three months after the first publication of
that work. See 17 U.S.C. § 412. Therefore, the Office strongly encourages applicants who use this
group registration option to submit the application, deposit copies, and filing fee within three
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months after the earliest publication date in the group. See Registration of Claims to Copyright,
Group Registration of Photographs, 65 Fed. Reg. 26,162, 26,164 (May 5, 2000).
Example:

• John Olsen published two photographs on April 1st and May 1st. On August
1st, John submitted an application to register his photographs, together with
the correct filing fee and the proper deposit copies. The Office issued a group
registration with an effective date of registration of August 1st. If a third party infringed these photographs on July 1st, John may be able to claim statutory
damages and attorney’s fees for the photograph which was published on May
1st. However, he would not be able to claim these remedies for the photograph
that was published on April 1st, because that photograph was registered more
than three months after the work was first published.
There is another incentive for applicants who promptly register their photographs with the Office. As discussed in Section 1116.1, applicants who submit a group of photographs within three
months after publication may provide a range of publication dates without providing a specific
date of publication for each image, however, this information may need to be established in any
infringement action.

1116.6

1116.6(A)

1116.6(A)(1)

Completing the Application: Group Registration of Published Photographs

Inc.
,
p
u
This Section provides guidance for registering a group
photographs
using Form
roof published
19
0
G
2
w
,
VA and Form GR/PPh/CON.
o
1
l
l
1
i
. v. Z n March
c
n
I
, the U.S.eCopyright
As discussed in Section
T1116.2,
d o Office has established a pilot program for apVtoHregister
v
i
n
h
i
plicants who
wish
groups
of
published photographs through the electronic registrarc
d
a
e
t
i
7
c
8
tion system. Applicants
must contact the Visual Arts Division for authorization to use the online
55guidance
3for
7
application
and
in completing the application and submitting the deposit copies.
1
No.
Form VA

Space 1: Title of this Work

In the space marked Title of This Work the applicant should provide a descriptive title for the
group as a whole. If the applicant fails to complete this portion of the application or fails to
provide a descriptive title, the registration specialist will communicate with the applicant.
The applicant may provide a title that identifies the photographer and the year that the photographs were published, such as “John Smith’s published photos 2001.” In the alternative, the
applicant may provide a title that identifies the photographer and describes the general subject
matter of the photographs, such as “Jane Smith’s wedding photos.”
The applicant should not provide “Untitled,” “No Title,” or the like. Interested parties typically
search for works by title, and it may be extremely difficult to find a group of photographs that
has been registered under a non-descriptive title.
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In the space marked Previous or Alternative Titles the applicant should state “Group Registration
/ Published Photos” and provide the number of photographs in the group.

1116.6(A)(2)

Space 2(a): Name of Author / Nature of Authorship

As discussed in Section 1116.1, all the photographs in the group must be created by the same
photographer.
The applicant should provide the photographer’s full name and his or her nationality and/or
domicile in space 2(a). For a definition and discussion of nationality and domicile, see Chapter
600, Section 617.
If the photographer is “doing business as” an unincorporated organization, the photographer
and the organization are considered the same legal entity. In this situation, the photographer
should be named as the author and the work made for hire box should be checked “no.” The
name of the unincorporated organization should not be provided in space 2. If the applicant
wishes to include this information in the registration record, the photographer’s d.b.a. should be
provided in a cover letter. The registration specialist will add the name of the photographer’s
d.b.a. to the certificate of registration and the online public record. In addition, the d.b.a. may
be added as an index term if it is likely that users may use that term to search for the photographer’s works.
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By contrast, if the photographs were created as a work made for hire, the applicant should check
the “yes” box that appears under the heading “Was this contribution to the work a ‘work made
for hire’?” In space 2(a) the applicant should provide (i) the name of the photographer and (ii)
the name of the photographer’s employer or the party who specially ordered or commissioned
the photographs.

• Matte & Glossy Studio LLC, employer for hire of Moises Da Gama.

In the Nature of Authorship space the applicant should check the box marked “photograph.”
All of the other boxes should be left empty. If the applicant attempts to register any other type
of authorship, the registration specialist will ask the applicant to remove that authorship from
the claim.

1116.6(A)(3)

Space 3(a): Year in Which Creation of This Work Was Completed

The applicant should identify the year in which the photographer created the most recent photograph in the group. For guidance on completing this portion of the application, see Chapter
600, Section 611.

1116.6(A)(4)

Space 3(b): Date and Nation of First Publication of This Particular Work

To register a group of published photographs the applicant must provide publication dates for
each photograph in the group.
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Applicants are strongly encouraged to provide a specific date of publication for each photograph
in the group.
If all the photographs were published on the same date, the applicant should enter that date on
line 3(b) of the application, including the month, day, and year. If the applicant cannot determine
the exact date of publication, the applicant may provide a qualified statement, such as “approximately,” “on or about,” “on or before,” “not later than,” or the like. The registration specialist will
add this statement to the registration record with an annotation, such as: “Regarding publication: Applicant states ‘On or about April 13, 2008.’”
NOTE: Although the Office may accept such a statement, precise information may be necessary

to enforce the copyright in a particular photograph.
If the photographs were published on different dates, the applicant should provide a range
of publication dates in space 3(b). For example, if the earliest photograph in the group was
published on October 7, 2011 and the latest photograph was published on October 23, 2011 the
applicant should state “October 7, 2001 through October 23, 2011” on line 3(b). In addition, the
applicant should provide a specific date of publication (month, day, and year) for each photograph in the group by using one of the methods discussed in Section 1116.1.
Alternatively, the applicant may provide a range of publication dates (e.g., February 16, 2010
through February 24, 2010) instead of providing a specific date of publication for each photograph, provided that all the photographs were published within three months before the date
that the U.S. Copyright Office received the application, deposit copies, and filing fee. The range
of dates should be provided in space 3(b) of the application.

Inc.
,
p
u
ro
19
0
G
2
w
,
o
1
. Zill March 1
v
.
c
, Inall theephotographs
As discussed in Section
T1116.1,
d on in the group must be published within the
H
V
v
i
n
h
i
same calendar
applicant
rc states that the photographs were published over a period of
a(e.g.,
ed year.5If8the
7
two c
oritmore calendar
years
October 21, 2012 through February 15, 2013), the registration
5
3
7
specialist
will
communicate
with
the applicant.
1
No.
The applicant should not provide any date of publication that occurs in the future.

1116.6(A)(5)

Space 4: Copyright Claimant(s) / Transfer

As discussed in Section 1116.1, the copyright claimant for all of the photographs must be the
same person or organization. The applicant should provide the claimant’s full name and address in space 4 of the application. For guidance on completing this portion of the application,
see Chapter 600, Sections 619.
If the person named in space 2(a) is not the same person named in space 4, the applicant should
provide a brief transfer statement in space 4 that explains how the claimant obtained the copyright in these photographs. For guidance on completing this portion of the application, see
Chapter 600, Section 620.9.

1116.6(A)(6)

Spaces 5 through 9

Spaces 5 and 6 of the application should be left blank. See Registration of Claims to Copyright,
Group Registration Options, 73 Fed. Reg. 23,390, 23,391-92 (Apr. 30, 2008).
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For guidance in completing spaces 7, 8 and 9, see Chapter 600, Section 622.4, 622.2 space 7, and 624.

1116.6(B)

Form GR/PPh/CON

Form GR/PPh/CON may be used to provide titles, publication dates, and other identifying
information for each photograph in the group. Completing this form is optional, although it
does provide certain advantages that are discussed in Section 1116.2.
If the applicant uses Form GR/PPh/CON, the form must be submitted together with Form VA.
The applicant may include up to fifteen photographs on a single sheet of Form GR/PPh/CON.
If the group contains more than fifteen photographs, the applicant should complete and submit
additional sheets. The applicant may submit up to fifty sheets of Form GR/PPh/CON with each
application. Thus, if the applicant uses this form, the group must contain no more than 750
photographs.
See generally Registration of Claims to Copyright, Group Registration of Published Photographs, 70 Fed. Reg. 15,587 (Mar. 28, 2005).

1116.6(B)(1)

1116.6(B)(2)

Space A: Identification of Author and Claimant
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In space B of Form GR/PPh/CON, the applicant should provide a title for each photograph in
the group. The Office will accept a title consisting solely of numbers and/or letters, such as 1812
or THX-1138. See Chapter 600, Section 610.6(C). However, the applicant should not provide
“Untitled,” “No Title,” or the like, because interested parties typically search for works by title and
it may be impossible to locate a photograph in the record if no title has been provided.
The applicant should provide the date of first publication for each photograph (including the
month, day, and year) and the name of the country where each photograph was first published.
The applicant should provide a separate entry for each photograph, even if multiple photographs
were published on the same date. For guidance in completing this portion of the application, see
Chapter 600, Sections 612 and 617.
The applicant may provide a brief description of each photograph in the space marked Description of Photograph. For example, if the photograph was published in a periodical, the applicant
may provide the title of the periodical where the photograph was published, along with the
volume, number, and issue date (if any) for that periodical and the page number(s) (if any) where
the photograph appeared.
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As discussed in Section 1116.1, all the contributions must be published within a twelve-month
period (e.g., March 25, 2003 through March 24, 2004). Ideally, the photographs should be listed
in Form GR/PPh/CON in chronological order.
The photographs that are submitted to the Office should be labeled in such a way that each
photograph can be cross-referenced with the information that appears in Form GR/PPh/CON.
For example, the applicant may number a particular entry using the box marked “number” and
then write that number on the back of the corresponding photograph (if the applicant submits
prints or slides) or incorporate that number into the file name for the corresponding photograph
(if the applicant submits digital images).
For guidance in completing space C, see Chapter 600, Section 622.4.

1116.7

Photographs That Do Not Satisfy the Group Registration Requirements

If the applicant is unable to use this group registration option, it may be possible to register a
group of photographs by using the group registration option for contributions to periodicals.
See Section 1115.
If the photographs have not been published, it may be possible to register them as an unpublished collection. See Section 1106.
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Alternatively, the applicant may register a particular photograph on an individual basis. Specifically, the applicant may prepare a separate application, filing fee, and deposit for each photograph and may submit these items through the electronic registration system or with a paper
application. For guidance on registering an individual photograph, see Chapter 900, Section 909.

1117

This Section discusses the U.S. Copyright Office’s current practices and procedures for registering a group of updates or revisions to a database.
This group registration option may be used to register a specific version of a database that existed on a particular date and/or the subsequent updates or revisions to that database within a
three-month period. It may be used to register a group of updates or revisions to a single-file or
a multi-file database, regardless of whether prior versions of the database have been registered
before.
This Section also discusses the Office’s current practices and procedures for registering updates
or revisions to a database that predominantly consists of photographs.
As discussed above, the Office allows applicants to register groups of photographs, provided that
certain requirements have been met. The procedures for registering a group of published photographs are discussed in Section 1116, the procedures for registering photographs that have been
published as a contribution to a periodical are discussed in Section 1115, while the procedures
for registering a group of unpublished photographs are discussed in Section 1106. Individual
photographers may use any of these options to register their images, but they cannot use the
group registration option for photographic databases, even if their images have been included
in a database that consists predominantly of photographs. The group registration option for
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photographic databases is only available for database owners, such as stock photography agencies and other copyright owners that wish to register the authorship involved in creating the
database, as well as the photographs within the database that were authored by or transferred to
the copyright claimant. See Deposit Requirements for Registration of Automated Databases
that Predominantly Consist of Photographs, 77 Fed. Reg. 40,268, 40,269 & n.1 (July 9, 2012).
Databases pose special problems for the Office because they are constantly changing and the
updates or revisions typically contain small increments of information. Due to the processing
costs and administrative burdens involved with examining these types of works, the Office applies this regulation narrowly and does not apply this group registration option to other groups
of related works. In particular, this option cannot be used to register the updates or revisions
to a website or a computer program. While a website may be used to access a database and a
computer program may be used to manipulate the information within a database, these works
are not databases as defined in Section 1117.1 below.
See generally Registration of Claims to Copyright, Registration and Deposit of Databases, 54
Fed. Reg. 13,177 (Mar. 31, 1989).

1117.1

What Is a Database?

Following an extensive rulemaking, the U.S. Copyright Office concluded that a database created
or published on a particular date and any subsequent updates and revisions to that database
may qualify as a “group of related works” under Section 408(c)(1) of the Copyright Act. The
Office explained that “factors such as [the] size, complexity and technological characteristics”
of these works, as well as their “rapidly changing content” “distinguish the automated database
from other groups of related works.” See Registration of Claims to Copyright, Registration and
Deposit of Databases, 54 Fed. Reg. 13,177, 13,178 (Mar. 31, 1989).
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17-of3copyright registration, a database is defined as a compilation of digital informa.
o
N comprised of data, information, abstracts, images, maps, music, sound recordings, video,
tion
other digitized material, or references to a particular subject or subjects. In all cases, the content
of a database must be arranged in a systematic manner, and it must be accessed solely by means
of an integrated information retrieval program or system with the following characteristics:

• A query function must be used to access the content.
• The information retrieval program or system must yield a subset of the content, or it must
organize the content based on the parameters specified in each query.

A single-file database is a database comprised of one data file that contains a group of data
records pertaining to a common subject, regardless of the size or amount of the data that the
records contain. A multi-file database is a database comprised of separate and distinct groups of
data records covering multiple subjects. A data record contains all the information related to a
particular unit of information within a database. A data file is defined as a group of data records
pertaining to a common subject matter, regardless of the size of the records or the amount of
data they contain. 37 C.F.R. § 202.20(c)(2)(vii)(D)(2).
As a general rule, databases are considered machine-readable works because they are fixed or
published in optical discs, magnetic tapes, or similar storage media, and as a result they cannot
be perceived without the aid of a machine or device. See 37 C.F.R. § 202.20(c)(2)(vii).
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1117.2

The Scope of a Group Registration for a Database

The legislative history for the Copyright Act states that “computer data bases” may be protected
by copyright “to the extent that they incorporate authorship in the programmer’s expression of
original ideas, as distinguished from the ideas themselves.” H.R. REP. NO. 94-1476, at 54 (1976),
reprinted in 1976 U.S.C.C.A.N. 5659, 5667. When examining a database, the principle question
that the U.S. Copyright Office must consider is whether the selection, coordination, and/or
arrangement of data or other component elements within the database is sufficiently creative
to warrant registration. A database and/or the updates or revisions to that database typically
contain the following forms of authorship:

• The selection authorship involved in choosing the material or data that is included in the
database.

• The coordination authorship involved in classifying, categorizing, ordering, or grouping the
material or data.

• The arrangement authorship involved in determining the placement or arrangement of the
material or data within the database as a whole.

Each form of authorship may provide a basis for registering a database, provided that the selection, coordination, and/or arrangement is sufficiently creative.
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If the work is registerable as a database, the registration may cover the component elements that
appear within the database, such as photographs, sound recordings, or videos, provided that (i)
the claimant owns the copyright in those elements, (ii) there is a sufficient amount of creative
expression in those elements, and (iii) those elements have not been previously published or
previously registered. (In no case may a claimant register elements that are in the public domain.)
However, the copyrightable component elements are not sufficient – in and of themselves – to
support a database registration unless the selection, coordination, and/or arrangement of those
elements with the database is also sufficiently creative.
A group of updates or revisions should be submitted for group registration only if the updates or
revisions meet the statutory standard for an original work of authorship. If they do not “satisfy
the original work of authorship standard for copyright protection, then no new registration is
necessary or warranted.” Registration of Claims to Copyright, Registration and Deposit of
Databases, 54 Fed. Reg. 13,177, 13,179 (Mar. 31, 1989). “Where the Office determines that only a
few minor revisions have been made in the representative deposit, registration will be subject to
question, and absent more justification, will be denied.” Id.
In all cases, the author’s selection, coordination, and/or arrangement must be evident in the
deposit material. If the identifying material or the descriptive statement do not demonstrate that
the updates or revisions constitute an original work of authorship, the Office may communicate
with the applicant or may refuse to register the claim.

1117.3

Eligibility Requirements

An applicant may use this group registration option to register a group of updates or revisions
to a database, provided that the following conditions have been met:
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• The updates or revisions must be original works of authorship.
• The updates or revisions must be added to a database as defined in Section 1117.1.
• All the updates or revisions to the database must have the same general title.
• The subject and general content of the updates or revisions must be similar.
• The organization of the updates or revisions must be similar.
• All the updates or revisions must be owned by the same copyright claimant.
In addition, the applicant must satisfy the following conditions if the database is unpublished:

• The database and/or the updates or revisions to the database must be fixed solely in machinereadable copies.

• The database and/or the updates or revisions must be created within a three-month period

within a single calendar year (e.g., February 1, 2007 through April 30, 2007; May 1, 2008
through July 31, 2008; September 1, 2009 through November 30, 2009).

If the database has been published, the applicant must satisfy the following conditions:
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If the database was published before March 1, 1989, each update or revision must bear a sepa•N
rate copyright notice, the notice must contain the copyright owner’s name (or an abbreviation by which the owner can be recognized or a generally known alternative designation for
the owner), and the name that appears in each notice must be the same.

See 37 C.F.R. § 202.3(b)(5)(i)(A)-(F).
Databases, updates, or revisions that do not satisfy these requirements cannot be registered using
this group registration option.

1117.4

Application Requirements

As a general rule, the applicant must use a paper application to register a database and/or a
group of updates or revisions to that database. See 37 C.F.R. § 202.3(b)(5)(ii)(A). Unlike most
group registration options, applicants do not need to use a special form. Instead, the applicant
should use the form that is most appropriate for the subject matter of the works that appear in
the database. See id. For example, if the works in the database consist primarily of words, numbers, or other verbal or numerical symbols or indicia, the applicant should use Form TX. If the
works consist predominantly of photographs, the applicant should use Form VA. For guidance
on completing the paper application, see Section 1117.7.

Chapter 1100

| 66

REVISED 09/29/2017

(851 of 1356)
Case: 17-35587, 03/15/2019, ID: 11228746, DktEntry: 88-2, Page 805 of 1306
C O M P E N D I U M : Registration for Multiple Works

There is a limited exception to this rule. A database that consists predominantly of photographs
and/or the updates or revisions to that database may be registered with an online application
as a result of a pilot project. See 37 C.F.R. § 202.3(b)(5)(ii)(A). Before completing an online application, the applicant must contact the Visual Arts Division at (202) 707-8202 to coordinate
the filing and to obtain proper guidance concerning the information that should be included
in the application and the proper method for submitting the deposit copies. Applicants will be
permitted to file an online application for a database that consists predominantly of photographs
only if they obtain authorization from the Visual Arts Division and follow the instructions from
the Division. See Registration of Claims to Copyright, 76 Fed. Reg. 4,072, 4,075 (Jan. 24, 2011).

1117.5

Filing Fee Requirements

The applicant must submit the correct filing fee for this group registration option. See 37 C.F.R.
§ 202.3(b)(5)(ii)(B).
The current fee for registering a group of updates or revisions to a database using a paper application is set forth in the U.S. Copyright Office’s fee schedule under the heading “Group automated
database updates (paper application only).”
The current fee for registering a database that predominantly consists of photographs using an
online application is set forth in the Office’s fee schedule under the heading “Online registration
of groups of published photographs (pilot program, see sl-39).”
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updates or revisions to that database. All applicants must comply with these requirements, regardless of whether they intend to register the updates or revisions for a single-file database or
a multi-file database.
These requirements are intended to alleviate some of the administrative burdens involved with
examining a group of related works. In developing these requirements, the Office also considered the unique factors that distinguish databases from other types of works, such as “frequent
updates; incremental changes, which are sometimes minor; the absence of a hard-copy record
of the changes in general; and the tendency to commingle copyrightable and uncopyrightable
matter.” Registration of Claims to Copyright, Registration and Deposit of Databases, 54 Fed.
Reg. 13,177, 13,178-79 (Mar. 31, 1989).

1117.6(A)

Databases That Do Not Consist Predominantly of Photographs

This Section discusses the deposit requirements for a database that does not consist predominantly of photographs.
In all cases, the applicant should prepare and submit a brief statement that describes the database. The specific requirements for this descriptive statement are discussed in Section 1117.6(C).
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The applicant does not need to submit a complete copy of the entire database. Instead, the applicant should gather a representative portion of the database using one of the methods discussed
below and should submit one copy of that material to the U.S. Copyright Office in a form that
is visually perceptible without the aid of a machine or device. See 37 C.F.R. § 202.20(c)(2)(vii)(D).
As discussed in Section 1117.3, all the updates or revisions in the group must be created or published within a three-month period within the same calendar year. The applicant should select
a representative date from that three-month period and gather fifty pages or fifty data records
that appeared in the database on that date. See 37 C.F.R. § 202.20(c)(2)(vii)(D)(5). The pages or
records should be marked to show the copyrightable updates or revisions that were created
or published on the selected date. The applicant does not need to specify every copyrightable
change that appears in these pages or records. However, the applicant should identify a sufficient
amount of new material to demonstrate that the updates or revisions constitute an original work
of authorship. See Registration of Claims to Copyright, Registration and Deposit of Databases,
54 Fed. Reg. 13,177, 13,178-79 (Mar. 31, 1989).
Alternatively, the applicant may select a representative date from the three-month period, and
gather fifty pages or fifty data records that appeared in the database on that date. The pages or
records must consist entirely of new copyrightable material that was created or published on the
selected date. In addition, the applicant should submit a cover letter confirming that the pages
or records are comprised entirely of new copyrightable material that was created or published
on the same date. See id.
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If the registration specialist is unable to access the CD1
Noor. unable to determine whether new copyrightable material was added to the database
ROM
during the three-month period specified in the application, he or she will ask the applicant to
submit a representative portion of the database using one of the methods discussed above.
If the database has been fixed or published in a CD-ROM and if the Office previously issued
a group registration for that database, the applicant may submit a CD-ROM containing subsequent updates or revisions to that same database, provided that the descriptive statement (i)
identifies the new material that was added to the database during the period specified in the
application, and (ii) confirms that the updates or revisions are similar to the updates or revisions
specified in the previous registration.

The deposit may be delivered by mail, by courier, or by hand delivery to the Public Information
Office. Packages that are delivered to the U.S. Copyright Office by mail or by courier will be irradiated to destroy possible contaminants, such as anthrax. This process may damage CD-ROMs
or other compact discs. To avoid this result, applicants are strongly encouraged to send these
types of materials in boxes rather than envelopes. For additional guidance on delivering items
to the Office by hand or by courier, see Section 1109.8.
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1117.6(B)

Databases That Predominantly Consist of Photographs

This Section discusses the minimum deposit requirements for a database that consists predominantly of photographs. In some cases, the Visual Arts Division may ask the applicant to submit additional deposit material, particularly when the claim is submitted using the electronic
registration system. For specific guidance, applicants should contact the Visual Arts Division at
(202) 707-8202.
In all cases, the applicant should prepare and submit a brief statement that describes the database. The specific requirements for this descriptive statement are discussed in Section 1117.6(C).
If the applicant intends to register the photographs that were added to the database during the
period specified in the application, the applicant must submit a copy of each photograph that
is included in the claim. See 37 C.F.R. § 202.20(c)(2)(vii)(D)(8).
The applicant may submit the photographs using one of the formats described in Section 1116.4,
and may deliver the deposit to the U.S. Copyright Office by mail, by courier, or by hand delivery to
the Public Information Office. For additional guidance on these delivery options, see Section 1109.8.
If the applicant intends to register the authorship involved in selecting, coordinating, and/or
arranging the photographs that appear in the database, but does not intend to register the individual photographs, the applicant should submit a representative portion of the database using
one of the methods described in Section 1117.6(A).

1117.6(C)
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In all cases, the applicant must submit a brief typed or printed statement containing the following information:

• The title of the database.
• The name and address of the copyright claimant.
• A subtitle, date of creation, or date of publication (if any) that may be used to distinguish any
separate or distinct data files within the database.

• The name and content of each separate data file, including its subject, the origin(s) of the data,
and the approximate number of data records that it contains.

• The nature and frequency of the changes in the database and the location within the database

or the separate data files where the changes appear. When describing the nature of the changes,
applicants should clearly articulate the authorship claimed in these changes.

If the database contains a copyright notice, the descriptive statement should provide the following information:
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• If the notice is in a machine-readable format, the applicant should provide the exact content of

the notice and indicate the manner and frequency with which it is displayed (e.g., at a terminal
when a user signs on, continuously on the terminal display, on printouts from the database, etc.).

• If the notice appears on copies of the database or on magnetic tape reels or the containers for
those reels, the applicant should submit a photocopy or other sample of the notice.

See 37 C.F.R. § 202.20(c)(2)(vii)(D)(5)-(7).

1117.7

Completing the Application: Group Registration of Databases

This Section provides guidance for registering a database and/or a group of updates or revisions
using Forms TX or VA.
The U.S. Copyright Office has established a pilot program for applicants who wish to register
databases that consist predominantly of photographs using the electronic registration system.
As discussed in Section 1117.4, applicants must contact the Visual Arts Division for authorization
to use the online application and for guidance in completing the application and submitting
the deposit copies.
As discussed in Section 1117.3, the updates or revisions in the group must be created or published
within a period of three months or less. The application may be submitted on the last day of
this period or anytime thereafter (regardless of whether the applicant uses the online registration system or a paper application). However, if the application is received before the last day of
the period specified in the application, the registration specialist will communicate with the
applicant.
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The applicant should provide the title of the database on space 1 of the application under the
heading marked Title of This Work. The title should be provided together with the following
statement: “Group registration for database titled [insert the title of the database].”
As discussed in Section 1117.3, all the updates or revisions in the group must be created or published within a three-month period within the same calendar year. This period should be specified on space 1 of the application under the heading marked Title of This Work, preferably in
the following format: “Updates and revisions from [insert first date in the period] to [insert the
last day in the period].”
As discussed in Section 1117.6(A), the applicant should select a representative date from the
period specified in the Title of This Work space, and submit fifty pages or fifty data records
that were added to the database on that date. The applicant should provide that date in space
1 under the heading marked Publication as a Contribution, preferably in the following format:
“Representative Date: [insert month, day, and year].” In addition, the applicant should specify the
frequency that updates or revisions are made to the database (e.g., daily, weekly, monthly, etc.).
If the applicant is unable to submit fifty records from a specific date, the applicant may submit
a selection of records that were added to the database on multiple dates. In this situation, the
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applicant may provide a range of dates in space 1, preferably in the following format: “Representative Dates: [insert month(s), day(s), and year here].”
NOTE: There is no need to complete the Publication as a Contribution space if the database

consists predominantly of photographs.

1117.7(B)

Space 2: Name of Author / Nature of Authorship

In space 2(a) the applicant should provide the full name of the author who created the updates
or revisions for the database, as well as the author’s country of citizenship and/or domicile.
If the updates or revisions were created by more than one author, the applicant may list the
other authors on spaces 2(b) and 2(c) or on Form CON, although providing this information
is optional.
If the updates or revisions were created as works made for hire, the applicant should check the
box marked “yes” that appears under the heading “was this contribution to the work a ‘work
made for hire’?”
For guidance in providing the Author’s Name, see Chapter 600, Section 613.9. For guidance in
providing the author’s citizenship and domicile, see Chapter 600, Section 617. For a definition
and discussion of works made for hire, see Chapter 500, Section 506.
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the Office will accept combinations or variant forms of these terms, unless they are contradicted
by information provided in the deposit copies or elsewhere in the registration materials.

• Compilation of data.
• Compilation of database information.
• Compilation of photographs.
• Compilation of artwork.
• Compilation and text.
• Revised and updated compilation.
• Text of database.
NOTE: The applicant should also submit a separate descriptive statement that describes the

selection, coordination, and/or arrangement that the author contributed to the database. For
information concerning this requirement, see Section 1117.6(C).
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The authorship that the applicant intends to register should be clearly identified in the application and the descriptive statement, and the claim to copyright in that authorship should
be clearly stated. If the claim is unclear, the registration specialist may communicate with the
applicant or may refuse registration. Examples of unclear terms include the following or any
combination of the following:

• Data dictionary.
• Data insertion.
• Data layout or format.
• Data manipulation.
• Database features.
If the applicant asserts a claim in both the copyrightable and uncopyrightable features of the
database, the registration specialist may annotate the application to indicate that the registration
does not extend to the uncopyrightable features. If the applicant asserts a claim to copyright in
any storage medium or any feature of the database that is uncopyrightable, the specialist may
communicate with the applicant or may refuse registration if the claim appears to be based solely
on those features. Examples of unacceptable terms include the following or any combination
of the following:
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For additional guidance in completing the Nature of Authorship space, see Chapter 600, Section 618.4(B).

1117.7(C)

Space 3(a): Year in which Creation of This Work Was Completed

As discussed in Section 1117.3, the updates or revisions must be completed within a three-month
period within a single calendar year.
In space 3(a) the applicant should provide the year that the author completed the specific updates or revisions that will be submitted for registration. The applicant should not provide a
year of completion for the first version of the database or any updates or revisions that are not
included in the group.

1117.7(D)

Space 3(b): Date and Nation of First Publication of This Particular Work

If the updates or revisions have been published, the applicant should provide the last date
(month, day, and year) that updates or revisions were published during the time period specified
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in the Publication as a Contribution space. If the updates or revisions have not been published,
this portion of the application should be left blank.
For a general discussion of publication issues, see Chapter 600, Section 612.

1117.7(E)

Space 4: Copyright Claimant(s)

As discussed in Section 1117.3, the copyright in the updates and revisions must be owned by the
same claimant. The applicant should provide the claimant’s full name and address in space 4
of the application. For guidance on completing this portion of the application, see Chapter 600,
Section 619.
If the author(s) and the claimant named in the application are not the same person, the applicant
should provide a brief transfer statement that explains how the claimant obtained the copyright
in the updates or revisions in the group. This information should be provided in space 4 under
the heading marked Transfer. For guidance on completing this portion of the application, see
Chapter 600, Section 620.9.

1117.7(F)

Spaces 5 & 6: Previous Registration / Derivative Work or Compilation
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the updates or revisions do not contain previously registered material, previously published

If the updates or revisions contain an appreciable amount of material that has been previously
registered with the U.S. Copyright Office, the applicant should exclude that material from the
claim using the procedures described in Chapter 600, Section 621.8(F). If the updates or revisions contain an appreciable amount of material that has been previously published, material
that is not owned by the copyright claimant, or material that is in the public domain, the applicant should exclude that material from the claim using the procedures described in Chapter
600, Sections 621.8(A) through 621.8(C).

material, public domain material, or material owned by a third party, this portion of the application may be left blank.

1117.7(G)

Space 8: Certification

The applicant should certify and date the application on space 8 under the heading marked
“Handwritten signature.” The first and last name of the person who certified the application
should be typed or printed on the space marked “Typed or printed name and date.” In addition,
the applicant should check one of the boxes indicating whether he or she is an author of the
work, the copyright claimant, an owner of one or more of the exclusive rights in the works, or
a duly authorized agent of one of the foregoing persons. 37 C.F.R. § 202.3(c)(2)(i).
The application should be certified and submitted to the U.S. Copyright Office on or after the
last date specified in space 1 of the application under the heading marked Title of This Work. If
the application is certified or submitted before the last date specified in the Title of This Work
space, the registration specialist may communicate with the applicant.
For additional guidance in completing the Certification space, see Chapter 600, Section 624.
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1117.7(H)

Spaces 7 & 9: Correspondent and Mailing Address for the Certificate

For guidance in completing the Correspondent space, see Chapter 600, Section 622.2. For guidance in providing the mailing address for the certificate, see Chapter 600, Section 622.4.

1117.8

Effective Date of Registration for a Group of Revisions or Updates to a Database

As discussed in Section 1117.3, all the updates or revisions in the group must be created or published within a three month period within the same calendar year. As discussed in Section 1117.7,
the application may be submitted on the last day of this period or anytime thereafter.
The U.S. Copyright Office will assign an effective date of registration based on the date that the
Office received the application, filing fee, and the deposit material, which are later determined
by the Register of Copyrights or by a court of competent jurisdiction to be acceptable for registration. 17 U.S.C. § 410(d).
Example:

• Farmers & Mechanics Bank submitted an application to register the updates
and revisions that were made to its database between January 1, 2010 and
March 31, 2010. The Office received the application and the filing fee on May
1, 2010, along with a printout containing fifty records from the database. On
May 2, 2010, the Office received the descriptive statement for this claim. The
Office will issue a group registration with an effective date of registration of
May 1, 2010.

1117.9
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If the applicant is unable to use this group registration option, it may be possible to register the
database as it existed on a particular date. A registration for a specific version of a database does
not cover any subsequent updates or revisions that may be made to the database (regardless of
whether the database is published or unpublished). For information on the practices and procedures for obtaining a registration for a specific version of a single-file or multi-file database,
see Chapter 700, Section 727.

1118

Serials, Daily Newspapers, and Daily Newsletters at a Glance

This Section provides an overview of the similarities and differences between the group registration options for serials, daily newspapers, and daily newsletters.
For information concerning the specific requirements for these group registration options, see
Sections 1109 (serials), 1110 (daily newspapers), and 1111 (daily newsletters).
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Group Registration
Requirements

Serials

Daily Newspapers

Daily Newsletters

Type of work

Each issue must be a
serial, as defined in
Section 1109.1

Each issue must be a
newspaper, as defined in
Section 1110.1

Each issue must be a
newsletter, as defined in
Section 1111.1

Are the issues new?

Each issue must be allnew collective work that
has been published for
the first time

Each issue must be allnew collective work that
has been published for
the first time

Each issue must be allnew collective work that
has been published for
the first time

Publication

Each issue must be
published

Each issue must be
published

Each issue must be
published

Frequency of publication

The serial must be published at intervals of a
week or longer

The newspaper must be
published at least two
times a week

The newsletter must be
published at least two
times a week

Number of issues in the
group

The group must include
at least two issues

The group must include
all the issues published
within the calendar
month specified in the
application

The group must include
all the issues published
within the calendar
month specified in the
application
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published
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published
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1same
.
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same
calendar year
N
Publication within one
year after creation

Each issue must be
created no more than one
year prior to publication

n/a

n/a

Title

All the issues must be
published under the
same title

All the issues must be
published under the
same title

All the issues must be
published under the
same title

Author

The author for all the
issues must be the same
person or organization

The author for all the
issues must be the same
person or organization

The author for all the
issues must be the same
person or organization

Claimant

The claimant for all the
issues must be the same
person or organization

The claimant for all the
issues must be the same
person or organization

The claimant for all the
issues must be the same
person or organization

Work made for hire

Each issue must be a
work made for hire

Each issue must be a
work made for hire

Each issue must be a
work made for hire
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Group Registration
Requirements

Serials

Daily Newspapers

Daily Newsletters

Claim to copyright

The claim to copyright
must be limited to the
authorship involved in
creating the serial as a
whole

The claim to copyright
may include the authorship involved in creating
the newspaper as a whole
and/or the authorship
involved in creating the
contributions to the
newspaper

The claim to copyright
may include the authorship involved in creating
the newsletter as a whole
and/or the authorship
involved in creating the
contributions to the
newsletter

Application requirements

The applicant may use
the online application
or a paper application
submitted on
Form SE/Group

The applicant must
submit a paper application using Form G/DN

The applicant must
submit a paper application using Form G/DN

Examination copies

The applicant must
submit one complete
copy of each issue in the
group

The applicant may submit
one complete copy of
each issue in the group, or
copies of the first and last
issues, or copies of the
first section from the first
and last issues, or copies
of the first page from the
first and last issues

The applicant must
submit one complete
copy of each issue in the
group

Complimentary
subscriptions
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subscriptions to the
Library of Congress

subscriptions to the
Library of Congress

Microfilm

n/a

The applicant may be
required to provide
microfilm to the Library
of Congress

The applicant may be
required to provide
microfilm to the Library
of Congress

Filing deadline

n/a

The application must be
submitted within three
months after the date of
publication for the last
issue in the group

The application must be
submitted within three
months after the date of
publication for the last
issue in the group
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1119

Photographs at a Glance

This Section provides an overview of the similarities and differences between the option for registering a group of published photographs, the option for registering a group of contributions
to periodicals, and the option for registering a number of unpublished works.
For information concerning the specific requirements for the group registration options for
published photographs and contributions to periodicals, see Sections 1115 and 1116. For information concerning the specific requirements for the option for unpublished works, see Section 1106.
Group Registration of
Contributions to
Periodicals

Registration
Requirements

Group Registration of
Published Photographs

Type of work

Each work must be a
photograph

The application may
include literary works or
visual art works, such as
photographs

The application may
include any type of work

Application requirements

The applicant may use the
online application or a
paper application submitted on Form VA

The applicant must submit an online application

The applicant may use
the online application or
a paper application

Unpublished Collections
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Author

All the photographs must
be taken by the same
photographer

All the works must be
created by the same
author

All the elements in the
collection must be created by the same author,
or if the elements were
created by multiple
authors, one author must
contribute copyrightable
authorship to each
element

Claimant

The claimant for all the
photographs must be
the same person or
organization

The claimant for all the
works must be the same
person or organization

The claimant for all the
elements in the collection
must be the same person
or organization

Work made for hire

The photographs may be
created as a work made
for hire

The works cannot be
created as a work made
for hire

The works may be created
as a work made for hire
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Registration
Requirements

Group Registration of
Published Photographs

Group Registration of
Contributions to
Periodicals

Unpublished Collections

Publication

All the photographs must
be published

All the photographs must
be published

All the photographs must
be unpublished

Publication within a
twelve-month period

All the photographs must
be published within
the same calendar year
(e.g., January through
December 2011; February
through June 2012; September through October
2013, etc.)

All the works must be
published within a
twelve-month period
(e.g., January 1, 2010
through December 31,
2010; February 1, 2011
through January 31,
2012; September 15, 2013
through September 14,
2014, etc.)

n/a

Medium of publication

The photographs may
be first published in any
medium

All the works must be first
published as a contribution to a periodical

n/a

Copyright notice

If the photographs
were published before
March 1, 1989, each
photograph must bear
an appropriate copyright
notice

If the works were
published before
March 1, 1989, each
work must bear an
appropriate copyright
notice

n/a
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MASK WORKS
1201

What This Chapter Covers

This Chapter covers issues related to the examination and registration of mask works fixed in
semiconductor chip products (referred to as “mask works”). Mask works are protected pursuant
to the Semiconductor Chip Protection Act (“SCPA”) of 1984, 17 U.S.C. §§ 901-14, as implemented
in Chapter 9 of the Copyright Act.

1202

What Is a Mask Work?

A “‘mask work’ is “a series of related images, however fixed or encoded—(A) having or representing the predetermined, three-dimensional pattern of metallic, insulating, or semiconductor
material present or removed from the layers of a semiconductor chip product; and (B) in which
series the relation of the images to one another is that each image has the pattern of the surface
of one form of the semiconductor chip product.” 17 U.S.C. § 901(a)(2).
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Protectable Mask Works

A mask work is protectable under Chapter 9 of the Copyright Act if it (i) is fixed in a semiconductor chip product, (ii) contains protectable expression, (iii) is original, (iv) meets the required
criteria for eligibility, and (v) is registered. 17 U.S.C. § 902.

1204.1

Fixation in a Semiconductor Chip Product

One required element for protection of a mask work is that the mask work must be fixed in a
semiconductor chip product. A mask work is “fixed” in a semiconductor chip product “when
its embodiment in the product is sufficiently permanent or stable to permit the mask work to
be perceived or reproduced from the product for a period of more than transitory duration.”
17 U.S.C. § 901(a)(3).
A “semiconductor chip product” is defined as “the final or intermediate form of any product—
(A) having two or more layers of metallic, insulating, or semiconductor material, deposited
or otherwise placed on or etched away or otherwise removed from, a piece of semiconductor
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material in accordance with a predetermined pattern; and (B) intended to perform electronic
circuitry functions.” 17 U.S.C. § 901(a)(1).

1204.2

Originality

A mask work must be original to be protectable. The House Report on the Semiconductor Chip
Protection Act of 1984 provides that a mask work is “original” if it is the independent creation
of an author and was not copied from another source. H.R. Rep. No. 98-781, at 17 (1984). The
mask work cannot consist solely of “designs that are staple, commonplace, or familiar in the
semiconductor industry, or variations of such designs, combined in a way that, considered as a
whole, is not original.” 17 U.S.C. § 902(b)(2).

1204.3

Protectable Expression

A mask work must contain protectable expression. Protectable expression in a mask work extends to the three-dimensional images or patterns formed on or in the layers of metallic, insulating, or semiconductor material and fixed in a semiconductor chip product, i.e., the “topography”
of the “chip.”
Although these images or patterns are purely functional features, they are nevertheless protected,
provided that a mask work is neither dictated by a particular electronic function nor results from
one of only a few available design choices that will accomplish that function.
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Eligibility Based on Nationality of Owner or Nation of First
Commercial Exploitation

Any original mask work fixed in a semiconductor chip product by or under the authority of the
mask work owner is eligible for protection if it meets one of the following criteria:
1.

On the date the mask work is registered with the U.S. Copyright Office or the date the mask
work is first commercially exploited anywhere in the world, whichever occurs first, the
owner of the mask work is:

• A national or domiciliary of the United States; or
• A national, domiciliary, or sovereign authority of a foreign nation that is a party with the
United States to a treaty affording protection to mask works; or

• A stateless person;
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commercially exploited in that country, on the basis of a finding that mask works protected
under Chapter 9 of the U.S. Copyright Act are also protected in the particular foreign country, either under the principle of reciprocity or under the principle of national treatment.
17 U.S.C. § 902(a).
To “commercially exploit” a mask work means “to distribute to the public for commercial purposes a semiconductor chip product embodying the mask work; except that the term includes
an offer to sell or transfer a semiconductor chip product only when the offer is in writing and
occurs after the mask work is fixed in the semiconductor chip product.” 17 U.S.C. § 901(a)(5).
NOTE: All countries that are members of the World Trade Organization (“WTO”) became eligible

for mask work protection on June 1, 1996, under Presidential Proclamation 6780, which was
issued on March 23, 1995. Additionally, that proclamation extended mask work protection to
Australia, Canada, Japan, Switzerland, and the member states of the European Community as
of July 1, 1995. See Proclamation No. 6780, 60 Fed. Reg. 15,844 (Mar. 27, 1995). A complete and
current list of WTO members is maintained on the WTO’s website.

1204.5

Registration

Applicants must register a claim in a mask work to secure the protections discussed below in
Section 1207. For detailed information on how to register a claim in a mask work see Sections
1210 through 1214 below.
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Ncommercially exploited, otherwise protection will be lost. 17 U.S.C. § 908(a). For example, a
first
claim in a mask work that was first commercially exploited on March 15, 2013 must be received
in the U.S. Copyright Office prior to or on March 15, 2015 in order to be protected.

1204.5(B)

Effective Date of Registration

The effective date of registration of a claim to protection in a mask work is the date on which an
acceptable application, deposit of identifying material, and appropriate filing fee are received
in the U.S. Copyright Office. 17 U.S.C. § 908(e).

1204.5(C)

Benefits of Registration

In addition to providing the protection discussed below in Section 1207, registration of a claim
in a mask work provides the following benefits:

• A certificate of registration for a mask work issued by the U.S. Copyright Office constitutes

prima facie evidence of the facts stated in the certificate and that the applicant has met the
requirements for protection.
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• After a certificate of registration has been issued by the Office, the owner of the mask work or

the exclusive licensee of all rights in the mask work may institute a civil action for infringement provided the infringement occurred after the commencement of the term of protection.

17 U.S.C. §§ 908(f), 910.

1205

Ineligible Mask Works

1205.1

De Minimis Authorship

Sections 902(b)(1) and (2) of the Act state that protection shall not be available to a mask work
that is not original or that consists of designs that are staple, commonplace, or familiar in the
semiconductor industry, or variations of such designs, combined in a way that, considered as a
whole, is not original. The Office may question applications for mask works that appear to be
very simple (consisting of only a few electronic components) if the Nature of Contribution statement or the deposit material indicate that the mask work is unoriginal, staple, commonplace,
or familiar. The Office will refuse registration if it is clear from the deposit materials or from
statements given in space 8 of the application that the mask work is unoriginal, staple, commonplace, or familiar.
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Term of Protection

Protection for a mask work commences on the date the mask work is registered with the U.S.
Copyright Office or the date that the mask work is first commercially exploited anywhere in the
world, whichever occurs first. Protection lasts for ten years (terminating at the end of the tenth
calendar year after it began). 17 U.S.C. § 904.

1207

Exclusive Rights in Mask Works

During the term of protection, the mask work owner has the following exclusive rights:

• To reproduce the mask work by optical, electronic, or any other means;
• To import or distribute a semiconductor chip product in which the mask work is embodied;
and
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• To induce or knowingly to cause another person to do any of the acts described immediately
above.

17 U.S.C. § 905.

1207.1

Limitation on Exclusive Rights: Reverse Engineering

Chapter 9 permits reverse engineering of a mask work “solely for the purposes of teaching, analyzing, or evaluating the concepts or techniques embodied in the mask work or in the circuitry,
logic flow, or organization of components used in the mask work.” The person who performs
legitimate reverse engineering can incorporate the results in an original mask work intended for
distribution. 17 U.S.C. § 906(a).

1207.2

Limitation on Exclusive Rights: First Sale

Purchasers of semiconductor chip products have the right to use and redistribute the chip products freely but not to reproduce the mask works embodied in the semiconductor chip product
without the permission of the owner of the rights in the mask work. 17 U.S.C. § 906(b).
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Ownership in Mask Works

Transfer of Ownership and Licensing of Rights in Mask Works

The owner of the exclusive rights in a mask work may transfer all of the rights or license all or
fewer than all of the rights. A transfer or license must be in writing and signed by the owner of
the rights or by a duly authorized agent of the owner. The exclusive rights in a mask work also
can be transferred by one of the following:

• Operation of law.
• Terms of a will.
• Intestate succession.
17 U.S.C. § 903(b).
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1208.2

Recordation of Documents Related to Transfer and Licensing of Rights

Documents related to the transfer of ownership in all of the rights in a mask work, or the licensing of one or more of the rights in a mask work may be recorded with the U.S. Copyright
Office. For information on the recordation of documents related to ownership in a mask work,
see Chapter 2300, Section 2309.

1208.3

Ownership by the U.S. Government and Its Employees

Federal protection does not extend to any mask work created by U.S. government employees as
part of their official duties. The U.S. government, however, is not precluded from receiving and
holding rights in a mask work. 17 U.S.C. § 903(d).

1209

Notice

The owner of a protectable mask work may affix a notice of ownership to mask works in a manner and location that gives reasonable notice of the claim to protection. 17 U.S.C. § 909.
Notice is not a condition for protection of a mask work, but when properly affixed to a work,
will provide prima facie evidence of notice of protection. 17 U.S.C. § 909(a).
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• The name of the owner(s) of the rights in the mask work or an abbreviation by which the
name is recognized or generally known.

17 U.S.C. § 909(b).

1209.2

Location of Notice

The following specific methods of affixation and positions of the notice are acceptable:

• A gummed or other label securely affixed or imprinted upon the package or other container
used as a permanent receptacle for the semiconductor chip product; or

• A notice imprinted or otherwise affixed in or on the top or other visible layer of the product.
37 C.F.R. § 211.6.
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1210

Registration Procedures

Generally, only one registration of a claim is permitted for the same version of a mask work fixed
in either (i) an intermediate form of any semiconductor chip product, or (ii) a final form of any
semiconductor chip product. 37 C.F.R. § 211.4(c)(1). Notwithstanding that general rule, owners
of mask works that are created by adding metal-connection layers to unpersonalized gate arrays
may separately register the entire unpersonalized gate array as well as any custom metallization
layers. 37 C.F.R. § 211.4(c)(2).

1210.1

Registration in Most Complete Form Required

Owners seeking registration of a mask work must submit the entire original mask work in its
most complete form as fixed in a semiconductor chip product, with the exception of entire unpersonalized gate arrays and custom metallization layers (which may be registered separately).
37 C.F.R. § 211.4(c)(2). The “most complete form” means the stage of the manufacturing process
that is closest to completion. 37 C.F.R. § 211.4(e).

1210.2

What to File: Required Elements for Registration

Applications to register claims in mask works must contain the following three elements to be
considered complete:
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C.F.R. § 211.4(b).

1210.2(A)

Form MW

Applicants must use Form MW to register a claim in a mask work. This form is available on
the U.S. Copyright Office’s website and for free upon request to the Public Information Office.
Applicants also may request a hard copy Form MW from the U.S. Copyright Office’s Public
Information Office by using one of the following forms of contact information:
BY TELEPHONE: (202) 707-9100.
IN PERSON: James Madison Building, Public Information Office, Room LM-401, Monday

through Friday, between the hours of 8:30 am – 5:00 pm Eastern Time, except on federal
holidays.

BY U.S. MAIL: Library of Congress, U.S. Copyright Office, 101 Independence Avenue SE, Wash-

ington, DC 20559-6000.
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All forms submitted to the Office must be clear and legible and suitable for automatic feeding
through a photocopier. Forms not meeting this requirement will be returned.
For information on completing Form MW and the Office’s practices regarding the examination
of the application, see Section 1212 below.

1210.2(B)

Filing Fee

The current filing fee is set forth in the Office’s fee schedule under the heading “Form MW
(mask works).”
For information concerning the methods for paying this filing fee, see Chapter 1400, Sections
1403.4 and 1403.5.

1210.2(C)

Deposit of Identifying Material

The required deposit for a mask work consists of identifying material (“ID material”). The Register of Copyrights has broad authority to specify the identifying material to be deposited in
connection with the claim for registration. In recognition of the need to preserve trade secrets
or avoid public disclosure of sensitive information embodied in various identifying materials,
the Office’s regulations provide different deposit options, depending upon whether the mask
work has been commercially exploited and whether the deposit contains trade secret material.
The U.S. Copyright Office encourages the fullest disclosure of the mask work within the deposit
options established by the regulation. 37 C.F.R. § 211.5.
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An application to register a claim in a mask work may be filed by (i) the owner of the mask work
or (ii) her or his authorized agent. 37 C.F.R. § 211.4(b)(2).

1212

Completing the Application

This Section provides tips on how to complete each section of Form MW.

1212.1

Space 1: Title of this Work

The title should clearly identify the mask work being claimed.

1212.1(A)

Symbols in the Title

The applicant should provide a title comprised of alphanumeric letters and numbers. Common
keyboard symbols may also be accepted, but if the title includes less frequently used symbols,
such as Greek letters, the symbols will be identified as “[symbol]” in the record.
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1212.1(B)

Descriptive Titles

Titles that are merely descriptive are acceptable.
Examples:

• A title that describes the intended uses of the mask work.
• A title that describes the functions that the mask work performs.
1212.1(C)

Title for More Than One Mask Work Given

Only one mask work may be registered on a single application form with one set of chips. However, in cases where the mask works are substantially identical (i.e., the differences are de minimis),
the U.S. Copyright Office will allow applicants to refer to substantially identical mask works in
the “Additional Information” space of Form MW/CON (a continuation form for Form MW).
For example, the applicant may state “Mask work substantially identical to those contained in
[titles of other mask works].”
The deposit, however, must be limited to the single mask work identified in space 1 (i.e., only one
set of visual representations, and one set of four chips).

1212.1(D)
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1212.2

Space 2: Nature of Deposit

The applicant should complete this space in all cases by describing what is contained in the
deposit material.
Examples:

• Composite plot.
• Four chips and composite plot.
• Four chips and seventeen single layer plots.
1212.2(A)

Space 2 Is Blank or Incomplete

Space 2 asks the applicant to describe the nature of the deposit, i.e., a short description of the
object deposited as ID material. If space 2 is blank or incomplete, the registration specialist may
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annotate space 2 without contacting the applicant when the nature of the deposit is clear from
reviewing the deposit materials.
Example:

• If only “plots” appears in space 2, and chips have also been deposited, the
registration specialist may annotate space 2 with “and four chips” and space
5 with “Added by Copyright Office.”
1212.2(B)

No Numeric Totals Required

The applicant may identify the number of individual layer plots or semiconductor chip products
contained in the ID material (although providing this information is optional). For example,
“plots and chips” is an acceptable description.

1212.2(C)

Variance in Number of Chips

If the number of chips deposited differs from the number indicated in space 2, the registration
specialist will annotate space 2 with the number actually deposited.
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If the deposit contains a different number of plots than is indicated in space 2, the registration
specialist will communicate with the applicant.

1212.2(F)

Space 2 Refers to a “Composite Plot,” but Individual Layer Plots Deposited
(or Vice Versa)

If the application refers to composite plot(s) and the deposit contains individual layer plot(s) or
vice versa, and it is clear that the correct plot(s) has been deposited, the registration specialist will
annotate space 2 to reflect the correct nature of the deposit.

1212.3

Space 3: Name(s) and Address(es) of Current Owner(s)

The applicant must provide the name(s) and address(es) of the owner(s) of the mask work. As
mentioned in Section 1208, the owner of a mask work is either the initial owner or a person who
has obtained all of the exclusive rights in the mask work by transfer. A transferee of less than all of
the exclusive rights, or the licensee of all or less than all of these rights, is not considered an owner.
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1212.3(A)

Omission of Name of Owner(s)

If the applicant fails to provide the name of the owner(s) in space 2, the registration specialist
will communicate with the applicant to obtain that information, which may delay the examination of the application.

1212.3(B)

Omission of Address

If the applicant fails to provide an address in space 2, but provides an address in spaces 9 or 12,
and it is reasonable to assume that it is the current owner’s address, the registration specialist may
accept the application. If there is any doubt that the current owner’s address appears elsewhere
on the application, the registration specialist will communicate with the applicant to verify the
correct address and may annotate space 3 with the correct information.

1212.3(C)

More Than One Current Owner in Space 3

More than one owner may be identified in space 3, but the information must be clear and
complete. If the names are not clearly separated or are otherwise incomplete, the registration
specialist will communicate with the applicant to ascertain the correct information and, if the information is illegible, will ask the applicant to complete a new Form MW and Form MW/CON.
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Space 5: Derivation of Ownership

Space 5 provides three boxes, “a (_____),” and “b (_____),” and “c (_____).” This space should be
completed as follows, depending on the ownership status of the applicant:

• The applicant should check box “a” if the owner is the employer of a person who created the
mask work within the scope of his or her employment.

• The applicant should check box “b” if the owner acquired the rights by transfer from the
creator, employer or legal representative.

• The applicant should check box “c” if the owner is the legal representative of the deceased or
legally incapacitated creator.

1212.5(A)

Neither Box “a” Nor “b” Is Checked

It is acceptable to leave space 5 blank only if the current owner is a living individual who created
the mask work, i.e., not a legal entity or deceased person. If the owner acquired ownership as
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the employer of the creator or by transfer from the original owner, the applicant must check
box “a” and/or box “b.”

1212.5(B)

Both Boxes “a” and “b” Are Checked

Both boxes “a” and “b” may be correctly checked if the owner acquired the rights to the mask
work by transfer (box “b”) and then modified the work (box “a”), or if the owner developed the
mask work in association with another entity and the other entity transferred its rights to the
owner identified in the application.

1212.5(C)

Acquisition of Rights by Transfer (Box “b”)

Box “b” should be checked if ownership was obtained by a written transfer. To be effective, a
transfer of a mask work must be by a written instrument that has been signed by the owner or
the owner’s authorized agent. 17 U.S.C. § 903(b). The U.S. Copyright Office does not require the
applicant to deposit the document of transfer, although the applicant may record the document
with the Office. For more information on recordation, see Chapter 2300, Section 2309.

1212.6

Space 6: Date and Nation of First Commercial Exploitation
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on which the U.S. Copyright Office does not receive mail (e.g., a Sunday or government holiday),
the two-year period is extended to the next business day.

1212.6(A)

Incomplete Date of First Commercial Exploitation

Applicants must provide a complete date of first commercial exploitation (month, day, and year).
An approximation is acceptable so long as it is complete. To be acceptable, a complete approximate date should be prefaced by one of the following statements:

• On or about
• Approximately
• No later than
• No earlier than
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1212.6(B)

Date but No Nation Provided

If the first commercial exploitation of the mask work has occurred, the applicant must provide
the nation of first commercial exploitation to establish eligibility.

1212.6(C)

Nation but No Date Provided

If the applicant provides a nation of first commercial exploitation without providing a date of
first commercial exploitation, the U.S. Copyright Office will communicate with the applicant to
determine whether first commercial exploitation has occurred.

1212.6(D)

Future Date of First Commercial Exploitation

If the applicant provides a date of commercial exploitation that is later than the date on which
the claim was received by the U.S. Copyright Office, the registration specialist will communicate
with the applicant to clarify the facts of exploitation. If the date has passed and is confirmed to
be correct, the specialist will annotate the application to state that the date has been confirmed. If
first commercial exploitation has occurred, but on a different date, the specialist will correct the
date and annotate the application accordingly. If the mask work has not yet been commercially
exploited, the specialist will delete the date and nation of first commercial exploitation and annotate the application accordingly.
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Space 7: Citizenship or Domicile of Owner at the Time of First
Commercial Exploitation

An applicant should complete this space only if eligibility has not been, or cannot be, established
in Space 4 (Citizenship or Domicile of Current Owner), or Space 6 (Nation of First Commercial
Exploitation). For more information on eligibility see Section 1204.4 above.

1212.8

Space 8: Nature of Contribution

Applicants must complete this space. The applicant should describe the new, original contribution to the mask work made by the claimed owner. In addition, the applicant should identify
any preexisting mask work(s) that the mask work being claimed is based on or incorporates.
For purposes of registration, a preexisting mask work is a previously commercially exploited or
previously registered mask work.
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Examples:

• Entirely new mask work.
• Revised version of previous registered mask work entitled XYZ500.
• Improved layout of previously exploited Maxi Chip.
1212.8(A)

Description Indicates That the Mask Work Is “Original” or “Entirely New”

If the mask work is not based on a preexisting mask work, the applicant may state “original” or
“entirely new” or the like. The registration specialist will not question such a statement unless
information elsewhere in the registration materials suggests otherwise.

1212.8(B)

Mask Work Is Based on or Incorporates a Preexisting Mask Work

If the mask work for which protection is sought is based on or incorporates a preexisting mask
work, the applicant may make note of that in space 8, in addition to stating the new, original
contribution that forms the basis of the claim. In such cases, the preexisting mask work may be
described simply by the title or previous registration number.
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o. Copyright Office’s regulations require applicants to register a single claim in the most
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Examples:

1212.8(C)

complete form of the mask work in existence at the time of registration, so long as the elements
claimed are original and have not previously been commercially exploited or previously been
registered. Applicants may not divide a single mask work into multiple registrations unless different portions of the mask work were first commercially exploited on different dates. See 37
C.F.R. § 211.4(d). There is one exception: a 1991 amendment to the regulations permits separate
registrations of an unpersonalized gate array and the custom metallization layer(s) despite the
existence of a completed final form that combines the two. 37 C.F.R. § 211.4(c)(2).

1212.8(D)

Description Clearly Presents a Claim in the Functions or Uses of the Semiconductor
Chip Product Embodying the Mask Work

A description of the mask work that clearly presents a claim in the functions or uses of the semiconductor chip product embodying the mask work goes beyond the scope of protection. See 17
U.S.C. § 902(c). In such cases, the registration specialist will communicate with the applicant
to amend space 8 so that it clearly limits the claim to the mask work contained within the chip.
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1212.8(E)

Description Contains Technical Terminology

An applicant can include technical terminology that includes descriptions of functionality in the
contribution of authorship statement if it is clear that the applicant is not claiming protection
for authorship beyond the scope of mask work protection. See 17 U.S.C. § 902(c).

1212.9

Space 9: Contact Person for Correspondence about the Claim

In space 9, the applicant should provide the name and address of the person the Office should
contact if the registration specialist has questions or concerns regarding the claim. If space 9 is
blank or incomplete, the specialist will register the claim if it is otherwise acceptable and there is
no need to correspond with the applicant, and if an address is provided in space 12. If no address
is provided the registration specialist will communicate with the applicant to obtain the address,
which may delay the examination of the application.

1212.10

1212.10(A)

Space 11: Certification

Signature Required
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Signature
The application must contain the handwritten signature of the applicant, accompanied by the
typed or printed name of that person certifying that the applicant is authorized to submit the
application and that the statements made are correct to the best of that person’s knowledge.

1212.10(B)

A signature anywhere within the boundaries of space 11 is acceptable; signatures outside space
11 are unacceptable.

1212.10(C)

“Typed Signature” Space Hand Printed or Blank

The regulations for mask work registration require that the typed or printed name of the applicant accompany the signature. 37 C.F.R. § 211.4(b)(3)(ii).

1212.10(D)

Certification Date

A certification date is not required. However, if the application provides a certification date
later than the receipt date or precedes the date of first commercial exploitation, the registration
specialist will communicate with the applicant to confirm the facts stated on the application.
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1212.11

Space 12: Mail Certification To

Applicants must complete this space to ensure prompt delivery of the certificate of registration.
If it is left blank and the U.S. Copyright Office received other claims from the same applicant
with space 12 is completed, the registration specialist may add the same address with an annotation and may register the claim without communicating with the applicant. If the address can
be determined with certainty from space 4, space 6, or from a cover letter, the specialist may
add that address to space 12 with an annotation without communicating with the applicant.
Otherwise, the registration specialist will communicate with the applicant to obtain the correct
address, provided a telephone number, mailing address, or email address has been given in space
9 of the application.

1213

Preparing the Deposit Material

The required deposit material for mask works is identifying material. The required contents of
the ID material vary depending on (i) whether the work has been commercially exploited, or (ii)
whether the work contains trade secrets.
As stated above in Section 1204.4, commercial exploitation is defined as the distribution of a
semiconductor chip product embodying a mask work to the public for commercial purposes.
The term includes an offer to sell or transfer the mask work when the offer is in writing and occurs after the mask work is fixed in the semiconductor chip product. 17 U.S.C. § 901(a)(5).
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set forth in Section 1213.2 below. A discussion of identifying material for mask works
Nohave not been commercially exploited but contain trade secret material is set forth in Secthat
tion 1213.4 below.
All visually perceptible representations should be reproduced at a magnification sufficient to
reveal the basic circuitry design of the mask work and should be at least twenty times the actual
size. Poor resolution plots will be questioned, which could delay the effective date of registration.
Large visually perceptible materials are acceptable if they can be folded or cut into a roughly 8½
inches by 11 inches format and are storable in a 12 inches by 15 inches envelope.
Titles should be placed on all identifying materials so that applications and deposit materials
can be matched.

1213.1

ID Material for Commercially Exploited Mask Works

For a commercially exploited mask work, the applicant is required to submit the following as
identifying material:

• Four chips (dies) as first commercially exploited; and
• One full set of visually perceptible representations of each layer of the mask work.
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37 C.F.R. § 211.5(b)(1). The U.S. Copyright Office will accept the deposit of loose chips in plastic
containers or plastic bags, defective chips (commonly marked with a dot on the surface of the
chip), and chips in pronged housings. The Office will not accept the deposit of chips in wafer format. Chips that do not appear to be integrated into a semiconductor substrate will be questioned.
Regarding the visually perceptible representations, the applicant may elect to deposit plastic color
overlays, composite plots, or photographs of each layer of the mask work, or any combination
thereof. Id.

1213.2

ID Material for Commercially Exploited Mask Works Containing Trade Secrets

If the commercially exploited mask work contains trade secrets, the identifying material should
consist of:

• Four chips as first commercially exploited;
• Color overlays, plots, or photographs for all other layers; and
• Special “identifying portions” for no more than two of each of the five layers of the mask work
in which trade secrecy is claimed.
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Material for Mask Works That Have Not Been Commercially Exploited: Mask

Specifically, the identifying portions should consist of (i) a printout of the mask work design data
pertaining to each withheld layer, reproduced in microform, or (ii) visually perceptible representations, such as sets of plastic color overlay sheets, drawings or plots in composite form on a
single sheet or on separate sheets, or photographs of each layer of the masks in which portions
maintained under a claim of trade secrecy are blocked out, provided that the remaining portions
are greater than the blocked out portions. 37 C.F.R. § 211.5(c)(1)(i)-(ii).

1213.3

Work Contains More Than Twenty Percent of Intended Final Form

If a mask work has not been commercially exploited and if the contribution in which registration is sought represents twenty percent or more of the area of the intended final form, the
applicant is required to submit one full set of either plastic color overlays or composite plots of
each layer of the semiconductor chip product. In addition, the applicant may deposit up to four
representations of the most complete form as fixed in a chip product, although chips (dies) are
not required for registration. 37 C.F.R. § 211.5(b)(2)(i).
NOTE: Regarding the visually perceptible representations, the applicant may elect to deposit

plastic color overlays, composite plots, or photographs of each layer of the mask work, and any
combination thereof.

1213.4

Mask Works Not Commercially Exploited Containing Trade Secrets

If a mask work that has not been commercially exploited contains trade secrets, the ID material
should consist of:
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• A single photograph of the top or other visible layers of the mask work with the sensitive

information maintained under a claim of trade secrecy blocked out, provided the blocked
out portions do not exceed the remaining portions; and

• Special “identifying portions” for any layer or layers in which trade secrecy is claimed.
Specifically, the identifying portions should consist of (i) a printout of the mask work design
data pertaining to each withheld layer, reproduced in microform, or (ii) visually perceptible
representations (plastic color overlays, composite plots) in which portions maintained under a
claim of trade secrecy are blocked out, provided that the portions remaining are greater than
the portions blocked out. 37 C.F.R. § 211.5(c)(2)(i)(A)-(B), (ii).

1213.5

Mask Works Not Commercially Exploited: Mask Work Contains Less Than Twenty
Percent of Intended Final Form

Where the mask work for which registration is sought represents less than twenty percent of
the area of the intended final form of the chip product, the deposit must include a visually
perceptible representation of the work that reveals the totality of the mask work contribution
to a person trained in the state of the art. The representation may consist of any combination
of the following:
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1213.6

Special Relief from Deposit Requirements for Mask Works

On a case-by-case basis, the Register of Copyrights may decide to grant special relief from the
deposit requirements. Requests for special relief must be made in writing to:
Associate Register of Copyrights and Director of Registration Policy & Practice
U.S. Copyright Office
P.O. Box 70400
Washington, DC 20024-0400
The applicant may also send special relief requests by fax to (202) 707-3698.
The request must contain the following:

• The specific reasons why the request should be granted.
• A proposal for an alternative form of deposit.
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• The signature of the applicant.
37 C.F.R. § 211.5(d).

1213.7

Deposit Retention

Identifying material deposited to support an application to register a claim in a mask work,
whether the claim is registered or refused, becomes the property of the U.S. government. The
U.S. Copyright Office will retain copies of all deposits for registered claims for the entire term
of protection. 37 C.F.R. § 211.5(e).

1214

Submitting the Application, Filing Fee, and Identifying Material

Applicants may submit Form MW, the filing fee, and the identifying material deposit by U.S. mail,
in person, or by courier to the following addresses:
BY U.S. MAIL: Library of Congress, U.S. Copyright Office – MW, 101 Independence Avenue

SE, Washington DC 20559.
IN PERSON: James Madison Building, Public Information Office, Room LM-401, Monday
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No inches in size. Larger packages will not be accepted by CCAS. In such cases, the courier
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through Friday, between the hours of 8:30 am–5:00 pm Eastern Time, except on federal holidays.

will be directed to deliver these packages to the offsite mail processing center.

1215

Special Handling

Expedited processing of an application to register a claim in a mask work is referred to as “special
handling,” and may be granted at the discretion of the Register of Copyrights in cases involving
pending or prospective litigation, customs matters, or contract deadlines. For details, see Special
Handling (Circular 10).

1216

Correction or Amplification of a Completed Registration

Except for errors or omissions made by the U.S. Copyright Office, no corrections or amplifications can be made to the information contained in the registration record for a completed mask
work registration. In particular, a supplementary registration cannot be used to correct or amplify the information set forth in this type of registration. 37 C.F.R. § 211.4(f). If the Office made
an error or omission in preparing the certificate, the owner of the mask work should contact
the Office in writing using the form posted on the office’s website. If appropriate, the Office
will correct the mistake and issue a new certificate to the correspondent named in the certificate.
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A document purporting to correct or amplify the information in a completed registration may
be recorded in the Office if it is signed by the owner of the mask work or by the owner’s duly
authorized agent. 37 C.F.R. § 211.4(f). For information on how to record a document, see Chapter 2300, Section 2309.

1217

Reconsideration of Refusals to Register

The requirements for reconsideration of refusals to register copyright claims (which are prescribed in 37 C.F.R. § 202.5) apply to requests to reconsider refusals to register claims in mask
works. See Chapter 1700 (Administrative Appeals).
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1301

What This Chapter Covers

This Chapter provides information on the U.S. Copyright Office’s practices and procedures
for examining and registering claims to vessel designs and for recording documents related
to them. Vessel designs are protected pursuant to the Vessel Hull Design Protection Act of 1998
(“VHDPA”), as amended by the Vessel Hull Design Protection Amendments of 2008, and codified as Chapter 13 of the Copyright Act.

1302

Vessel Design Protection Distinguished from Copyright Protection

Vessel design protection is not a form of copyright protection. Congress enacted the VHDPA to
provide a new, separate form of special protection for vessel designs in response to the needs of
the boat industry, not as an amendment to the copyright law. The legal requirements for vessel
design protection differ from those for copyright protection in terms of eligibility for protection,
ownership rights, registration procedures, term of protection, and remedies for rights violations.
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No. 13 of Title 17 does not provide, extend, or limit copyright protection for drawings,
Chapter
models, or statuaries of vessels. For more information on protection for ornamental designs,
drawings, and other visual arts works, see Chapter 900. For a general discussion of useful articles,
see Chapter 900, Section 924.

1303

1303.1

Definitions

Deck

A “deck” is “the horizontal surface of a vessel that covers the hull, including exterior cabin and
cockpit surfaces, and exclusive of masts, sails, yards, rigging, hardware, fixtures, and other attachments.” 17 U.S.C. § 1301(b)(7).

1303.2

Hull

A “hull” is “the exterior frame or body of a vessel, exclusive of the deck, superstructure, masts,
sails, yards, rigging, hardware, fixtures, and other attachments.” 17 U.S.C. § 1301(b)(4).
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1303.3

Make Public

A vessel design is made public “when an existing useful article embodying the design is anywhere
publicly exhibited, publicly distributed, or offered for sale or sold to the public by the owner of
the design or with the owner’s consent.” 17 U.S.C. § 1310(b).

1303.4

Mold

A “mold” is “a matrix or form in which a substance for material is used, regardless of whether the
matrix or form has an intrinsic utilitarian function that is not only to portray the appearance of
the product or to convey information.” 17 U.S.C. § 1301(b)(6).

1303.5

Original

A vessel design is “original” if “it is the result of the designer’s creative endeavor that provides a
distinguishable variation over prior work pertaining to similar articles which is more than trivial
and has not been copied from another source.” 17 U.S.C. § 1301(b)(1).

1303.6

1303.7

Plug
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“useful article” is “a vessel hull or deck, including a plug or mold, which in normal use has
an intrinsic utilitarian function that is not merely to portray the appearance of the article or to
convey information. An article which normally is part of a useful article shall be deemed to be
a useful article.” 17 U.S.C. § 1301(b)(2).

1303.8

Vessel

A vessel is “a craft that is designed and capable of independently steering a course on or through
water through its own means of propulsion; and that is designed and capable of carrying and
transporting one or more passengers.” 17 U.S.C. § 1301(b)(3).

1304

Protectable Vessel Designs

Chapter 13 of Title 17 protects original designs for vessels that are designed and capable of (i)
independently steering a course on or through water through its own means of propulsion, and
(ii) carrying and transporting one or more passengers. 17 U.S.C. § 1301. Specifically, Chapter 13
protects the original design of the shape of a vessel hull, deck, or a combination of the two, which
makes the article in which the design is incorporated attractive or distinctive in appearance to
the purchasing or using public. 17 U.S.C. § 1301(a)(1). This protection includes a plug or mold. 17
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U.S.C. § 1301(a)(2). Designers are allowed the option of protecting the hull alone, the deck alone,
or the hull and the deck in combination.

1304.1

Originality Requirement

To be original, a vessel design must be the result of the designer’s creative endeavor providing a
distinguishable variation over prior work, and that variation must be “more than merely trivial”
and not “copied from another source.” 17 U.S.C. § 1301(b)(1).

1304.2

Fixation Requirement

An original vessel design must be embodied in an actual vessel. The law does not protect vessel
designs that exist only in models, drawings, or representations. See 17 U.S.C. § 1302(5).

1304.3

Revision, Adaptation, or Rearrangement

Protection is available for a design that is a substantial revision, adaptation, or rearrangement of
preexisting or ineligible design aspects or matter. Protection for a substantial revision, adaptation,
or rearrangement does not extend to any subsisting protection in subject matter employed in
the design. 17 U.S.C. § 1303.

1304.4
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a design is made public, an application for registration must be filed no later than two years
from the date on which the design was made public for the design to retain protection. 17 U.S.C.
§ 1302(5).
Making a design public includes publicly exhibiting it, distributing it, offering it for sale, or
selling it to the public, whether inside or outside of the United States, with the design owner’s
consent. 17 U.S.C. § 1310(b).
Vessel designs that have not been made public may be protected under Chapter 13 of Title 17,
provided that the Office has registered the design.

1305

1305.1

Ineligible Designs

No Retroactive Protection

Protection extends only to vessel designs made public on or after October 28, 1998, the effective date of the VHDPA. See 17 U.S.C. § 1332. The VHDPA does not protect designs made public
before that date.
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1305.2

Unoriginal Designs

Protection does not extend to any vessel design that is:

• Not original.
• Staple or commonplace, such as a standard geometric figure, a familiar symbol, an emblem,
or a motif, or another shape, pattern, or configuration which has become standard, common,
prevalent, or ordinary.

• Different from a staple or commonplace design, such as a standard geometric figure, a familiar
symbol, an emblem, or a motif, or another shape, pattern, or configuration which has become
standard, common, prevalent, or ordinary only in insignificant details or in elements which
are variants commonly used in the relevant trades.

• Dictated solely by a utilitarian function of the article that embodies it.
17 U.S.C. § 1302(1)-(4).

1305.3

Ineligible Vehicles and Other Useful Articles
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Protection does not extend to any vessel design that is not embodied in a “vessel,” such as:

• Floatable military shooting targets
1305.4

Designs Made Public More Than Two Years Prior to Application for Registration

A vessel design must be registered within two years of being made public or it will lose protection because a design that is embodied in a vessel “that was made public by the designer or owner
in the United States or a foreign country more than two years before the date of application for
registration” of the design is ineligible for protection. 17 U.S.C. § 1302(5).

1305.5

Designs Protected by Design Patents

Vessel designs may not be protected under Chapter 13 of Title 17 if they have design patent protection under Title 35 of the United States Code. 17 U.S.C. § 1329. Vessel design protection under
Chapter 13 ceases if and when a U.S. design patent is issued for the design.
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1306

1306.1

Term of Protection

Term of Protection for Designs Registered with the U.S. Copyright Office

Protection for a registered vessel design lasts ten years from the earlier of (i) the date a registration is published by the U.S. Copyright Office, or (ii) the date the design was first “made public,”
whichever is earliest. 17 U.S.C. §§ 1304, 1305(a). The term of protection lasts until the end of the
calendar year in which it expires. 17 U.S.C. § 1305(b). As noted in Section 1305.5, protection may
terminate earlier if a design patent is issued before the ten-year term expires.

1306.2

Term of Protection for Designs Registered in a Foreign Territory:
Priority Claims

If an application is made to register the same design by or on behalf of the same owner in a
foreign jurisdiction that provides similar protection to U.S. citizens, that filing has the same effect as if the application is filed in the United States on the date of the foreign filing, provided
that the U.S. application is filed within six months of the earliest date of any such foreign filing.
17 U.S.C. § 1311.

1307
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17 U.S.C. § 1308.
A vessel design owner may initiate an action for infringement of these rights provided that the
U.S. Copyright Office has issued a certificate of registration for the design. 17 U.S.C. §§ 1309,
1321(a).

1308

Ownership in Vessel Designs

The intellectual property right in a vessel design vests in one of the following:

• The designer;
• The designer’s legal representative(s), if the designer is deceased or legally incapacitated;
• If the design was made within the regular scope of the designer’s employment, the employer
for whom the designer created the design; or

• A person to whom the rights of the designer or of such employer have been transferred.
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The person in whom the property right vests is considered the owner of the design.
17 U.S.C. § 1320(a).

1308.1

Allowable Transfers, Grants, Conveyances, and Mortgages

The rights in a protectable design may be assigned, granted, conveyed, or mortgaged by the
owner to another person or entity. Such an assignment, grant, conveyance or mortgage must
be in a writing that is signed by the owner, or it may be bequeathed by will. 17 U.S.C. § 1320(b).

1308.2

Discretionary Recordation of Transfers

Although recordation of transfers is not a condition for protection, the first transfer of ownership shall be void against a subsequent purchaser or mortgagee who obtained the transfer for
valuable consideration, unless the first transfer is recorded with the U.S. Copyright Office within
three months after it is executed or before the date of a subsequent purchase or mortgage. 17
U.S.C. § 1320(d).
The same conditions and procedures for recording transfers of copyright ownership and other
documents pertaining to copyright apply to the recordation of documents pertaining to vessel
design protection under Chapter 13. For more information on how to record such documents,
see Chapter 2300, Section 2309.

1309

1309.1
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Notice on a vessel design is mandatory. Once a design has been made public, a “notice” of design
protection must be placed on all vessels that embody the design. 17 U.S.C. § 1306(a). The design
notice must be affixed to a location on the vessel in a manner that provides “reasonable notice,”
as described below in Section 1309.4, that the vessel contains a protected design. 17 U.S.C. §
1306(b).

1309.2

Required Notice Elements

The elements of a design notice must consist of the following:

• The words “Protected Design”, the abbreviation “Prot’d Des.”, the symbol ∂ (i.e., the letter “D”
in a circle), or the symbol “*D*”;

• The year in which protection for the design commenced; and
• The name of the owner, an abbreviation by which the owner can be recognized, or a generally
accepted alternative designation of the owner.
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For registered designs, the registration number may be used in place of both (i) the year in which
protection for the design commenced, and (ii) the name of the owner or a generally accepted
alternative designation of the owner. 17 U.S.C. § 1306(a); 37 C.F.R. § 212.4(b).

1309.3

Name or Distinctive Identification of Owner

A distinctive identification of the owner may be substituted for the actual name of the owner,
provided that the distinctive identification is recorded with the U.S. Copyright Office prior to
registration of the design marked with the distinctive identification. 37 C.F.R. § 212.4(c).
To record a distinctive identification of an owner of a vessel design with the Office, the applicant
must submit a document that contains the following information:

• The name and address of the owner;
• A statement of the owner that she or he is entitled to use the distinctive identification;
• A statement or description of the identification; and
• The recordation filing fee.
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37 C.F.R. § 212.5. The current fee is set forth in the Office’s fee schedule under the heading
“Recordation of Documents.” For information concerning the methods for paying this fee, see
Chapter 1400, Sections 1403.4 and 1403.5.

Washington, DC 20559

1309.4

Placement of Notice

A vessel design notice must be “located and applied as to give reasonable notice of design protection” while the vessel “is passing through its normal channels of commerce.” 17 U.S.C. § 1306(b);
37 C.F.R. § 212.4(a)(1). Further, the notice must be “legible under normal conditions of use, and
affixed in such a manner and position that, when affixed, it may be viewed upon reasonable
examination.” The notice does not need to be permanently embossed or engraved into the vessel hull or deck, provided it is affixed in a manner that it is not likely to become unattached or
illegible under normal conditions of use. 37 C.F.R. § 212.4(a)(2).
Examples of acceptable notice locations include:

• In close proximity to the hull identification number;
• In close proximity to the driver’s helm console such that it is in plain view
from the console;
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• If the vessel is twenty feet in length overall or less, in close proximity to the
capacity marking plate or notice; or

• In close proximity to the make and/or model designation of the vessel.
37 C.F.R. § 212.4(d).

1310

1310.1

Importance of Registration

Registration Required for Ten-Year Protection

To secure protection of a vessel design for the entire ten-year term, owners must file an application to register the design with the U.S. Copyright Office within two years of the date on which
the design was first “made public.” Otherwise, protection under Chapter 13 will be lost. 17 U.S.C.
§ 1310(a)-(b). For example, a claim in a vessel design that was first made public on October 31,
2013 must be received in the Office prior to or on October 31, 2015 to be protected.

1310.2

Benefits of Registration
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After the U.S. Copyright Office issues a certificate of registration, the owner of the vessel design
or the exclusive licensee of all rights in the vessel design may institute a civil action for infringement, provided the infringement occurred after the commencement of the term of protection.
17 U.S.C. § 1321(a).

1311

Registration Procedures

The required elements for registration of vessel designs are set forth in Section 1311.1 below. See
17 U.S.C. § 1310; 37 C.F.R. § 212.3(b).

1311.1

Required Elements for Registration

An application to register a vessel design must contain the following elements:

• A completed paper application using Form D-VH;
• A nonrefundable filing fee; and
• Deposit material.
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1311.2

Who May File the Application?

An application to register a claim in a vessel design may be filed by (i) the owner or owners of
the design, or (ii) the duly authorized agent or representative of the owner or owners of the
design. 17 U.S.C. § 1310(c), (e); 37 C.F.R. § 212.3(c).

1311.3

Form D-VH

Applicants must use Form D-VH to register a claim in a vessel design and must use Form
D-VH/CON to provide additional information, if necessary. A single Form D-VH may cover one
or more designs on a single make or model of a vessel, but the applicant must use a separate continuation Form D-VH/CON for each of the related designs. An applicant must submit separate applications to register multiple designs that are contained on different makes and models of a vessel.
Form D-VH may only be used to register a claim in a vessel design. It cannot be used to register
a claim in any other type of work.
Examples:

• The U.S. Copyright Office will refuse a claim in “technical drawings” of a
vessel filed on Form D-VH. A separate copyright claim in drawings may be
recommended. For more information on the copyrightability and registrability of claims in drawings, see Chapter 900, Section 922.
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1sign may be recommended. For more information on the registration of copyNo. right claims in the design of a useful article, see Chapter 900, Section 924.
• The Office will refuse a Form D-VH that claims in “vessel design, technical
drawings, and advertising photos.” The Office will limit the Form D-VH to
any eligible vessel design shown in the drawings and photographs. A separate
registration for a copyright claim in the drawings and photographs may be
recommended. For more information on the registration of copyright claims
in drawings and photographs, see Chapter 900, Section 909 and 922.
Forms D-VH and D-VH/CON are both available on the U.S. Copyright Office’s website.
Applicants also may request a hard copy of these forms from the U.S. Copyright Office’s Public
Information Office as follows:
BY TELEPHONE: (202) 707-9100.
IN PERSON: James Madison Building, Public Information Office, Room lm-401, Monday

through Friday, between the hours of 8:30 am–5:00 pm Eastern Time, except on federal
holidays.
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BY U.S. MAIL: Library of Congress, U.S. Copyright Office, 101 Independence Avenue, SE,
Washington DC 20559-6000.

All forms submitted to the Office must be clear and legible and suitable for automatic feeding
through a photocopier. The Office will return forms that do not meet this requirement.
For information on completing Form D-VH, see Section 1312 below.

1311.4

Filing Fees

The current filing fee is set forth in the Office’s fee schedule under the heading “Form D-VH
(vessel hull designs).”
For information concerning the methods for paying this fee, see Chapter 1400, Sections 1403.4
and 1403.5.

1311.5

Deposit Material

The applicant must submit deposit with the application, consisting of photographs or drawings
that contain all of the claimed aspects of the vessel design.

1312
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U.S.C.
Space 1: Title

The title of a vessel design is comprised of the make and model of the vessel. In space 1, applicants must provide the make and model of the vessel that embodies the claimed design. This
information is used to identify and catalog the design.
The make and model information typically consists of the following:

• The name of the manufacturer.
• The model identification, including any descriptive information, such as the general categorization or type of the vessel that is useful to identify the vessel.

If a design is embodied in multiple vessels with different makes and models, applicants should
list each make and model for each vessel.
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Examples:

• “Tracker Tahoe Q 5 runabout.”
• “Ranger Comanche 518VX bass boat.”
1312.2

Space 2: Design

In space 2, applicants should provide a detailed but brief description of the claim for which
registration is sought. Space 2 is divided into three subparts:

• The type or style of the design for which registration is sought.
• A brief general statement setting forth the salient features of the design.
• A description of any preexisting design used in the design for which a registration is sought.
1312.2(A)

Space 2A: Type or Style

In space 2A, applicants should identify the type of design for which protection is sought. The
description should be general and, where possible, conform to accepted industry classifications,
such as:

1312.2(B)
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In space 2B the applicant may provide a brief description of the salient features of the design.
17 U.S.C. § 1310(d). Providing this information is optional, however, the U.S. Copyright Office
advises applicants to complete space 2B to create a clearer record and clearer identification of
the claim.
If a description is provided, it should clearly identify the design for which protection is sought.
Examples:

• “Design of transom.”
• “Configuration of deck.”
1312.2(C)

Space 2C: Prior Designs

Applicants should complete space 2C only if the claimed design revises, adapts, or rearranges a
prior design. In such cases, space 2C should contain a clear description of the prior design with
sufficient detail to distinguish the prior design from the new design, as well as a description of
the revisions, adaptations, or rearrangements that resulted in the new design.
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If the claimed design is not based on a prior design, applicants should leave space 2C blank.

1312.3

Space 3: Identify the Designer

In space 3, the applicant should provide the name of the person or persons whose creative endeavors have resulted in the creation of the claimed design.
The name of the employer of the designer(s) may be entered instead of the individual designer
or designers if:

• The design was created in the regular scope of an individual designer’s employment; and
• The individual authorship of the design is too difficult or impossible to ascribe because, for
instance, multiple employee-designers contributed to the creation of the design.

17 U.S.C. § 1310(g). In such cases, the applicant must check the box provided in space 3 which
affirms that the design was created during the scope of an author’s or authors’ employment, and
provide the name and address of the employer.

1312.4

1312.5

Space 4: Identify the Owner if Different from the Designer
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AN
claimed design that was previously filed in a foreign country within six months of submitting
the U.S. application is referred to as a “priority claim.” See Section 1306.2. In such cases, the effective date of registration in the United States will be the same as the date of registration in
the foreign country provided that the following conditions are satisfied:

• The country where foreign registration was made provides similar protection to U.S. citizens;
and

• The law of the foreign country where previous registration was made provides protection

for vessel designs of U.S. citizens similar to the protection provided in 17 U.S.C. Chapter 13.

17 U.S.C. § 1311.
If a priority claim exists at the time registration is sought, the applicant must provide information on that claim in space 5, including (i) the country, (ii) date of application, and (iii) a serial
number. In addition, applicants must submit the following information:

• A certified copy of the foreign application;
• If the foreign application is in a language other than English, a translation of the foreign application, along with a signed statement by the translator that the translation is accurate; and
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• If requested by the U.S. Copyright Office, proof that the foreign country in which the prior
application was filed extends similar protection to designs owned by U.S. citizens, or designs
for which claims are filed.

37 C.F.R. § 212.3(h).

1312.6

Space 6: Date Made Public

As discussed in Section 1303.3, a vessel design is “made public” under one of the following
conditions:

• It was publicly exhibited anywhere;
• It was publicly distributed; or
• It was offered for sale or sold to the public under the owner’s authorization.
17 U.S.C. § 1310(b). If the design was made public prior to submission of the application, the
applicant should check “yes” to the Made Public question, and provide the month, day, and year
of public exhibition or distribution.
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If the design was not made public prior to registration, the applicant should leave space 6 blank.

1312.7

• Name.

• Mailing address.
• Email address (if any).
• Daytime phone number.
• Facsimile number (if any).
The Office will not reject an application if space 7 is left blank, but the application may be delayed
if the Office needs to communicate with the applicant and correct contact information is not
provided in space 7 or elsewhere in the registration materials.

1312.8

Space 8: Deposit Account Information

The applicant should provide deposit account information in space 8 only if the applicant has
an existing deposit account with the U.S. Copyright Office. Otherwise, space 8 should be left
blank.
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For more information on how to establish a deposit account with the Office, see How to Obtain
and Maintain a Copyright Office Deposit Account (Circular 5).

1312.9

Space 9: Certification and Sworn Statements

To obtain a registration of a vessel design, the applicant or the applicant’s duly appointed agent
or representative must certify the declaration in space 9. It is not necessary to have the declaration provided in space 9 notarized.
Willfully making false statements in the application is punishable by fine or imprisonment, or
both, and may jeopardize the validity of the application and any resulting registration.

1312.9(A)

Space 9: Location of Design Notice

If the design has been made public with a design notice as prescribed in 17 U.S.C. § 1306, the
content and location of the notice on the vessel must be disclosed in space 9. For information
regarding the placement of the notice, see Section 1309.4. If a distinctive identification of the
owner has been recorded with the U.S. Copyright Office and is used instead of the design notice,
the applicant should disclose this information in space 9.

1312.9(B)

1313
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Deposit Material

As stated above in Section 1311.5, the applicant must submit deposit material with the application.
The deposit material must contain no more than two photographs or drawings on a single sheet
of paper, and no more than three 8½ inches by 11 inches sheets of paper per basic application
fee. Photographs and drawings should not be combined on a single sheet.

1313.1

Views and Use of Perspective

The drawings or photographs should contain a sufficient number of views to make an adequate
disclosure of the appearance of the design, i.e., front, rear, right and left sides, top, and bottom.
The applicant may submit up to six different views or depictions of the design.
NOTE: An additional fee shall be assessed for each page beyond the first three pages. 37 C.F.R. §
212.3(e)(1).

While not required, the U.S. Copyright Office suggests that applicants submit perspective views
to show clearly the appearance and shape of the three-dimensional designs. See 37 C.F.R. §
212.3(e)(2); 17 U.S.C. § 1310(h) (“The application for registration shall be accompanied by two
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copies of … [a] pictorial representation of the useful article embodying the design, having one
or more views, adequate to show the design ….”).

1313.2

Photographic Deposit Requirements

Deposit material containing photographs must satisfy the following requirements:

• The photographs must be mounted on plain, unlined 8 ½ inches by 11inches paper;
• The photographs must be developed on double-weight photographic paper;
• There can be no more than two photographs per sheet of paper;
• The photographs must be of a high enough quality to clearly show the details of the design;
and

• The U.S. Copyright Office must be able to reproduce the photographs as submitted on a
certificate of registration, should a registration be issued.

37 C.F.R. § 212.3(e)(4).

1313.3
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The drawing must be submitted on 8 ½ inches by 11inches unruled paper;
•N
• The drawing must contain the appropriate amount of surface shading to clearly show the
character and contour of all surfaces of any three-dimensional aspects of the design; and

• Surface shading should not be solid black, unless that depicts the color black in the design.
37 C.F.R. § 212.3(e)(3).

1313.4

Use of Broken Lines in Drawings

The applicant should use broken lines to depict structures that are not part of the claimed
design. The broken lines should not intrude upon or cross the depiction of the claimed design,
nor should the broken lines be of a heavier weight than the lines that depict the claimed design.
If a broken line must intrude or cross the depiction of the claimed design to depict the environmental structure, that drawing must be submitted in addition to one that clearly shows the
claimed design without the intrusion of broken lines. 37 C.F.R. § 212.3(e)(3)(ii)-(iii).
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1314

Submitting the Application, Filing Fee, and Deposit Material

An applicant may submit Form D-VH, D-VH/CON, the filing fee, and the deposit material by
U.S. mail, in person, or by courier to the following addresses:
BY U.S. MAIL: Library of Congress, U.S. Copyright Office–VH, 101 Independence Avenue, SE,
Washington, DC 20559.
IN PERSON: James Madison Building, Public Information Office, Room lm–401, Monday

through Friday, between the hours of 8:30 am–5:00 pm Eastern Time, except on federal
holidays.

BY COURIER: Congressional Courier Acceptance Site (“CCAS”), 2nd and D Streets, NE, Wash-

ington, DC, between the hours of 8:30 am–4:30 pm Eastern Time, except on federal holidays.

NOTE: Couriers will receive a dated receipt from CCAS, rather than the U.S. Copyright Office.
The Office will consider the date of receipt at CCAS as the date of receipt in the Office. A courier
may deliver up to ten items at a time. Packages accepted at CCAS may not exceed 4” × 14” × 18”
in size. Larger packages will not be accepted by CCAS; in such cases, the courier will be directed
to deliver these packages to the offsite mail processing center.

1315
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Publication of Registration Certificate and Effective Date of Registration

The effective date of registration of a claim to protection in a vessel design is the date on which
the Office publishes the registration. 17 U.S.C. §§ 1313(a), 1315.

1316

Reconsideration of Refusal to Register

If the U.S. Copyright Office refuses to register a design, the applicant may seek reconsideration
by filing a written request within three months of the refusal. 17 U.S.C. § 1313(b). To exercise this
option, the applicant should follow the procedures set forth in 37 C.F.R. § 202.5 and Chapter
1700, Section 1703.1. If the Office upholds its refusal to register, the applicant may seek judicial
review of the final refusal. 17 U.S.C. § 1321(b).

1317

Certificate of Correction for a Completed Registration

If the U.S. Copyright Office makes a clerical or typographical error in preparing the certificate of
registration for a vessel design, the owner of the vessel design should contact the Public Information Office in writing using the form posted on the Office’s website. If appropriate, the Office
will correct the error and will issue a new certificate to the correspondent named in the certificate.
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If the applicant made a clerical or typographical error in the application for registration, the
owner of the registered design or its duly authorized agent may submit an application for a
certificate of correction using Form DC together with the appropriate filing fee. See 37 C.F.R.
§ 212.8(a)(3), (c). The current filing fee for a certificate of correction is listed on the Office’s fee
schedule under the heading “Form DC (to correct a design registration).” For information concerning the methods for paying this fee, see Chapter 1400, Sections 1403.4 and 1403.5.
The Office will issue a certificate of correction only in cases in which the applicant made clerical
or typographical errors. The Office has no authority and no procedure for allowing vessel design
owners to supplement the deposit material for a registration for a vessel design, to amplify the
facts or information set forth in the registration, or to correct material mistakes in the registration. See 17 U.S.C. § 1319. To correct substantive, material factual errors or omissions in the
registration or to correct, supplement, or amplify the deposit material, the owner of the design
must submit a new application using Form D-VH.
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1401

What This Chapter Covers

This Chapter provides a general overview of the types of applications that may be used to register
a work of authorship created or first published on or after January 1, 1978. It also discusses the
filing fees for applying to register a work. For a detailed discussion of the U.S. Copyright Office’s
registration practices, see the following chapters:

• For information on how to complete an application for a basic registration, see Chapter 600.
• For information on how to complete an application for a group registration, see Chapter
1100.

• For information on how to complete an application to register a mask work or vessel design,
see Chapters 1200 and 1300.
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• For information concerning the deposit requirements, see Chapter 1500.
1402

Applications

To seek a copyright registration for a work of authorship, an applicant must provide the U.S.
Copyright Office with a completed application, deposit copy(ies), and filing fee. This Section
discusses the different types of copyright applications.

1402.1

Statutory Basis for the Application

The Copyright Act gives the Register of Copyrights the authority to create applications and to
specify administrative classes of works for registration. See 17 U.S.C. §§ 408(c)(1), 409. Pursuant
to this authority, the U.S. Copyright Office has created certain administrative classes for purposes of registration, including literary works, works of the performing arts, and works of the
visual arts, among others. The Office has created different versions of the online application and
different paper forms for different classes of works. Registration is administered by the Office’s
Registration Program, which includes three divisions: Literary, Performing Arts, and Visual Arts.
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Applications are assigned to one of the Registration Program’s three divisions, depending on the
classification of the work.
NOTE: The administrative classes are solely for administrative purposes, and they have no bear-

ing on the substantive subject matter of copyright or the exclusive rights provided by the copyright law. See 17 U.S.C. § 408(c)(1).

1402.2

Statutory Requirements for Applications

Section 409 of the Copyright Act states that “[t]he application for copyright registration shall
be made on a form prescribed by the Register of Copyrights.” 17 U.S.C. § 409. Although the
Register of Copyrights has been given discretion in how to organize and establish the requirements for the Standard Application (which is discussed in Section 1402.4 below), Section 409 of
the Copyright Act sets forth certain elements that must be contained in this form:
1.

The name and address of the copyright claimant;

2.

In the case of a work other than an anonymous or pseudonymous work, the name and
nationality or domicile of the author or authors, and, if one or more of the authors is dead,
the dates of their deaths;
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6.NThe title of the work, together with any previous or alternative titles under which the work
3.

If the work is anonymous or pseudonymous, the nationality or domicile of the author or
authors;

can be identified;
7.

The year in which creation of the work was completed;

8.

If the work has been published, the date and nation of its first publication; and

9.

In the case of a compilation or derivative work, an identification of any preexisting work
or works that it is based on or incorporates, and a brief, general statement of the additional
material covered by the copyright claim being registered.

17 U.S.C. § 409(1-9). The statute also allows the Register to request additional information in
the application process. Specifically, it grants the Register broad authority to require “any other
information [that] bear[s] upon the preparation or identification of the work or the existence,
ownership, or duration of the copyright.” Id. § 409(10).
The Office offers other applications that request some—but not all—of the information listed in
Section 409, such as the Single Application (which is discussed in Section 1402.5). These specialized forms do not request all of the information listed in Section 409, because in order to use
these applications certain types of information cannot be present in the claim. For example, an
applicant cannot use the Single Application to register a work created by an individual author
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who transferred his or her copyright to another party. Thus, there is no need to request “a brief
statement of how the claimant obtained ownership of the copyright” in this type of application.
Section 408(c)(1) of the Copyright Act authorizes the Register to establish an administrative
procedure for registering a group of related of works. Section 408(d) authorizes the Register to
establish a procedure for issuing a supplementary registration to correct an error in an existing registration or to amplify the information given in an existing registration. Congress gave
the Register the discretion to develop an appropriate application for these types of registrations.
See 17 U.S.C. § 408(c)(1), (d). The application requirements for the various group registration
options that the U.S. Copyright Office currently offers are discussed in Chapter 1100, while the
application requirements for a supplementary registration are discussed in Chapter 1800.

1402.3

Registration Type Governs Which Application to Use

The U.S. Copyright Office currently offers the types of applications described below. An applicant should choose an application based on whether he or she is seeking a basic registration, a
group registration, a supplementary registration, a renewal registration, or a GATT registration. For a definition and discussion of each type of registration, see Chapter 200, Section 202.1.
An application for a basic registration covers a work of authorship created or first published
on or after January 1, 1978. This type of registration may be obtained with one of the following
types of applications:
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o
N cal issue, anthology, or encyclopedia, in which a number of contributions, constituting
separate and independent works in themselves, are assembled into a collective whole.” 17
U.S.C. § 101.

- Multiple unpublished works, provided that (i) the elements are assembled in an orderly

form, (ii) the combined elements bear a single title identifying the collection as a whole,
(iii) the copyright claimant in all the elements and in the collection as a whole is the
same, and (iv) all the elements are by the same author or, if they are by different authors,
at least one of the authors has contributed copyrightable authorship to each element.
For guidance in completing an application to register an unpublished collection, see
Chapter 1100, Section 1106.3.

- Multiple published works, provided that (i) they are owned by the same person or organization, and (ii) they are physically bundled together for distribution to the public
as a single, integrated unit, and they are first published in that integrated unit. This is
known as the “unit of publication” option. For a definition of a “unit of publication” and
a detailed discussion of this option, see Chapter 1100, Section 1107.4.

• Single Application. This type of application may be used to register an individual work (e.g.,
one poem, one song, one photograph) created by one person, provided that the copyright
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in the work is solely owned by the author of that work and provided that the work is not a
work made for hire.
NOTE: Single Applications are available only through the Office’s online filing system and

generally are easier to complete than the Standard Application.

• An application for a group registration is used to register a claim to copyright in a group

of related works, such as a group of serials, a group of daily newspapers, a group of daily
newsletters, a group of contributions to periodicals, a group of published photographs, or a
group of updates or revisions to a database. For guidance on completing an application for
a group registration, see Chapter 1100, Sections 1109.7 (Serials), 1112 (Daily Newspapers and
Daily Newsletters), 1115.7 (Contributions to Periodicals), 1116.6 (Published Photographs), and
1117.7 (Databases).

• An application for a supplementary registration may be used to correct errors or amplify information in an existing registration that is incorrect or incomplete. For guidance on completing
this application, see Chapter 1800, Section 1802.8.

• An application for a renewal registration may be used to register a limited class of works that

were first published or initially registered prior to January 1, 1978. Prior law required renewal
registration for copyright owners to enjoy copyright protection for the full allowable term for
such works. For an extensive discussion on renewal registrations, see Chapter 2100.

1402.4

Inc.
,
p
u
used
a0
copyright
• An application for a GATT registration may be G
roto register
19 claim in a work
2
w
,
that was restored under the 1994 Uruguay
oRound Agreements
1 Act. For a discussion of GATT
. Zill2007.March 1
v
registrations, see Chapter 2000,
Section
.
c
T, In ived on
H
V
d in 87 arch
e
t
i
c
Standard Applications
355
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o. Copyright Office offers two methods for filing Standard Applications: (i) via the Office’s
NU.S.
The
online registration system, or (ii) using traditional paper forms. The Office strongly encourages
applicants to use the online application instead of paper forms. It takes less time for the Office
to process online applications and the filing fees are lower.
This Section provides a brief overview of the online application and the paper applications. For
specific information on how to complete the various fields and spaces in these applications, see
Chapter 600.

1402.4(A)

The Online Application

The U.S. Copyright Office’s online registration system allows applicants to input the information necessary to apply for a basic registration. The application process begins with determining
the class of work that the applicant wishes to register. These classes are listed under a drop down
menu marked Type of Work and include the following:

• Literary works include nondramatic literary works, such as fiction, nonfiction, poetry, an

individual article, a textbook, a reference work, a directory, a catalog, advertising copy, a
compilation of information, a computer program, a textual work made available online, or
a database.
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• Works of the visual arts include pictorial, graphic, or sculptural works, such as two-dimensional or three-dimensional works of fine, graphic, or applied art, photographs, prints, art
reproductions, maps, technical drawings, or architectural works, among others.

• Works of the performing arts include musical works (either with or without lyrics), dramatic
works (such as a screenplay, play, or other script), pantomimes, and choreographic works.

• Sound recordings are works that contain sound recording authorship if the applicant intends

to register that element of the work (even if the work also contains other types of authorship,
such as music or lyrics). If the applicant does not intend to register sound recording authorship, the applicant should not select this option (even if the work happens to contain one or
more sound recordings). Likewise, the applicant should not select this option if the applicant
intends to register the sounds accompanying a motion picture or other audiovisual work.

NOTE: The Office only registers sound recordings that were fixed on or after February 15, 1972.
For information concerning this issue, see Chapter 800, Section 803.5(D).

• Motion picture/audiovisual works include feature films, documentary films, animated films,
television shows, videos, videogames, or other audiovisual works, such as slide presentations.
This category also applies if the applicant intends to register the sounds that accompany a
motion picture or other audiovisual work.
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zine, a single volume of a journal, etc.). This option does not cover individual articles, which
would properly be registered under the literary work category. Registration for a group of
serials or a group of contributions to a periodical is also permissible. For a detailed discussion of these group registration options and their eligibility requirements, see Chapter 1100,
Sections 1109 and 1115.

1402.4(B)

While the U.S. Copyright Office prefers online applications, which are processed much more
quickly and efficiently, applicants still may use paper applications for most types of registrations.

• Form TX should be used for registering nondramatic literary works, such as fiction, nonfic-

tion, poetry, an individual article, a textbook, a reference work, a directory, a catalog, advertising copy, a compilation of information, a computer program, textual works made available
online, or a database.

• Form VA should be used for registering pictorial, graphic, or sculptural works, including twodimensional or three-dimensional works of fine, graphic, and applied art, photographs, print
or art reproductions, maps, technical drawings, or architectural works.

• Form PA should be used to register musical works (either with or without lyrics), dramatic

works (such as a screenplay, play, or other script), pantomimes, choreographic works, or
audiovisual works, such as a feature films, documentary films, animated films, television
shows, videos, or videogames.

• Form SR must be used if the applicant intends to register any sound recording authorship,

even if the work contains additional types of authorship, such as music or lyrics. See 37 C.F.R.
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§ 202.3(b)(2)(ii)(C) (“in any case where registration is sought for a work consisting of or including a sound recording in which copyright is claimed, the application shall be submitted
on Form SR”). If the applicant does not intend to register a sound recording, Form SR should
not be used (even if the work contains one or more sound recordings). The applicant should
not use Form SR if the applicant intends to register the sounds accompanying a motion
picture or other audiovisual work.
NOTE: The Office only registers sound recordings that were fixed on or after February 15, 1972.
For information concerning this issue, see Chapter 800, Section 803.5(D).

• Form SE should be used to register a single issue of a serial publication (e.g., magazines, jour-

nals). If the applicant intends to register an individual article, the applicant should use Form
TX instead of Form SE. For a detailed discussion of single issue serials, see Chapter 700, Section 712. Registration for a group of serials or a group of contributions to a periodical is also
permissible. For a detailed discussion of these group registration options and their eligibility
requirements, see Chapter 1100, Sections 1109 and 1115.

• Form MW should be used to register a claim in a mask work that is fixed in a semiconductor

chip product by or under the authority of the owner of the mask work. A mask work is a
series of related images, however fixed or encoded, having or representing the predetermined,
three-dimensional pattern of metallic, insulating, or semiconductor material present or removed from the layers of a semiconductor chip product, and in which the relation of the
images to one another is such that each image has the pattern of the surface of one form of
the semiconductor chip product. For more information on mask works, see Chapter 1200.
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1402.4(C)

Multiple Types of Works

For both the online application and paper applications, an applicant may use one application
to register different types of authorship. For example, an applicant may register a claim for a
book that includes both text and photographs using one application, under certain circumstances. In such a case, the applicant should select the type of work or the paper application that
corresponds to the predominant form of authorship in that work. For instance, if the applicant
intends to register a novel that contains only a few photographs, the applicant should select Literary Work when completing an online application, or should use Form TX when completing a
paper application. If the book mostly contains photographs with a small amount of text, the applicant should select Work of the Visual Arts when completing an online application or should
use Form VA when completing a paper application. If the types of authorship are roughly equal,
the applicant may choose the type of work or the paper application that would be appropriate
for either type of authorship. The one exception is for a claim that includes any sound recording
authorship. In this case, the applicant must select Sound Recording in the Type of Work field
(in the case of an online application) or must use Form SR (in the case of a paper application),
regardless of whether sound recording is the predominant form of authorship in the work. See
37 C.F.R. § 202.3(b)(2)(ii)(C).
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1402.5

Single Applications

For works created by a single author who wishes to register one work that was not created as a
work made for hire, the U.S. Copyright Office developed a more simple application that requires
less information than the Standard Application. This application is available only through the
online registration system.
For guidance in determining whether an applicant is eligible to use the Single Application, see
Chapter 600, Section 609.1.

1402.6

Group Registration Applications

As a general rule, applicants should file separate applications, deposit copy(ies), and filing fees
for each work they seek to register. In certain limited circumstances, there are options available
for registering groups of related works with one application, one filing fee, and one set of deposit
copies. In some cases, these group registration options have specific application requirements,
which are discussed below.

1402.6(A)

Group Registration of Serials: Online Application / Form SE/Group
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1 for this group registration option, see Chapter 1100, Sections 1109.2 through
No.For guidance in completing an application to register a group of serials, see Chapter
1109.5.

Serials are works issued, or intended to be issued, in successive parts bearing numerical or
chronological designations and intended to be continued indefinitely and include but are not
limited to periodicals, newspapers, magazines, bulletins, newsletters, annuals, blogs, journals,
and proceedings of societies that are created as works made for hire.

1100, Section 1109.7.

1402.6(B)

Group Registration of Daily Newspapers and Daily Newsletters: Form G/DN

In certain cases, applicants may register a group of daily newspapers or a group of daily newsletters by using a paper application submitted on Form G/DN. At present, applicants may not use
the online application to register a group of newspapers or newsletters.
Newspapers are a specific type of serial mainly designed to be a primary source of written
information on current events (whether local, national, or international in scope) that contain
a broad range of news on all subjects and activities that are not limited to any specific subject
matter and are intended for the general public or a particular group.
Newsletters are a specific type of serial that are published and distributed by mail or electronic
media at least two days per week and that contain information of interest chiefly to a special group (including trade and professional associations, corporations, schools, colleges, and
churches). Newsletters generally are available by subscription and are unavailable on newsstands.
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For information concerning the registration requirements for these group registration options,
see Chapter 1100, Sections 1110 and 1111. For guidance in completing Form G/DN, see Chapter
1100, Section 1112.

1402.6(C)

Group Registration of Contributions to Periodicals

In certain cases, applicants may register a group of works that were first published as contributions to periodicals. To do so, applicants must use the online application that is designated for
this group registration option. Applicants may not use a paper application to register this type
of claim.
For information concerning the registration requirements for this group registration option,
see Chapter 1100, Section 1115. For guidance in completing the online application, see Chapter
1100, Section 1115.7.
NOTE: In exceptional cases, the U.S. Copyright Office may waive the online filing requirement,

subject to such conditions that the Associate Register of Copyrights and Director of the Office
of Registration Policy and Practice may impose on the applicant. An applicant may submit a
request to waive this requirement in writing. It should explain why the applicant is unable to use
the online application, and it should be sent to the following address:
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Group Registration of Contributions to Periodicals, 82 Fed. Reg. 29,410
17-3
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N 29, 2017).
(June
Associate Register of Copyrights and
Director of Registration Policy & Practice
Registration Program
U.S. Copyright Office
101 Independence Avenue SE
Washington, DC 20559

1402.6(D)

Group Registration of Published Photographs: Online Application /
Form GR/PPh/CON

In certain cases, applicants may register a group of published photographs with one application,
one filing fee, and one set of deposit copies.
An applicant may register a group of photographs with the online application, provided that
the applicant contacts the Visual Arts Division at (202) 707-8202 to coordinate the filing and to
obtain proper guidance concerning the information that should be included in the online application and the proper method for submitting the deposit copies. See Registration of Claims
to Copyright, 76 Fed. Reg. 4072, 4075 (Jan. 24, 2011).
In the alternative, an applicant may register a group of photographs with a paper application
submitted on Form VA. An applicant may use Form GR/PPh/CON to provide titles, publication dates, and other identifying information for each photograph in the group. Completing
Form GR/PPh/CON is optional, although it does provide certain advantages that are discussed
in Chapter 1100, Section 1116.2.

Chapter 1400

| 8

REVISED 09/29/2017

(919 of 1356)
Case: 17-35587, 03/15/2019, ID: 11228746, DktEntry: 88-2, Page 873 of 1306
C O M P E N D I U M : Applications and Filing Fees

For information concerning the registration requirements for this group registration option,
see Chapter 1100, Section 1116. For guidance in completing a paper application, see Chapter
1100, Section 1116.6.

1402.7

Supplementary Registration: Online Application/Form CA

Supplementary registrations correct or amplify the information that is set forth in an earlier
registration.

• A correction is appropriate if certain information in a basic registration was incorrect at the
time that basic registration was made.

• An amplification is appropriate if the applicant intends (i) to add certain information that

could have been given, but was omitted at the time of registration, such as where a co-author
is omitted; (ii) to identify changes in certain facts that have occurred since the registration,
such as a change in the title of the work; or (iii) to provide explanations that clarify information given in the registration, such as when a statement of authorship in the version being
registered is not sufficiently explicit on the original application.

An application for a supplementary registration is not appropriate: (i) if the work has been
revised, (ii) to reflect corrections have been made to statements appearing on the copy(ies) or
phonorecords of the work; (iii) as a substitute for a renewal registration; (iv) as a substitute
for recording a transfer or other document pertaining to copyright ownership; or except in
certain circumstances (v) if a work was registered as unpublished but was actually published
at the time of the basic registration. For information concerning these issues, see Chapter 1800,
Section 1802.7.
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1
No. unless the registration has expired or unless it has been cancelled or abandoned.
registration,

As a general rule, the applicant must use the online application to correct or amplify a basic
registration for the following types of works:

• A literary work, such as fiction, nonfiction, poetry, memoirs, textbooks, computer programs,
or other nondramatic textual works.

• A single issue of a serial publication, such as a periodical, magazine, newsletter, or journal.
• A work of the visual arts, such as two-dimensional or three-dimensional works of fine, graphic, or applied art, prints, art reproductions, maps, technical drawings, and architectural works.

• A work of the performing arts, such as a musical work, dramatic work, choreographic work,
pantomime, motion picture, or other audiovisual work.

• A sound recording, such as an audiobook, a podcast, or a recording of a song.
See 37 C.F.R. § 202.6(e)(1).
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Likewise, applicants must use the online application to correct or amplify the information appearing in the following types of registrations:

• A registration for a compilation, a collective work, or a derivative work.
• A registration for an unpublished collection. See 37 C.F.R. § 202.3(b)(4)(i)(B); 37 C.F.R. §
202.6(e)(1).

• A registration for a unit of publication. See 37 C.F.R. § 202.3(b)(4)(i)(A); 37 C.F.R. § 202.6(e)(1).
• A registration for a group of serials. See 37 C.F.R. § 202.3(b)(6); 37 C.F.R. § 202.6(e)(1).
• A registration for a group of newspapers or newsletters. See 37 C.F.R. § 202.3(b)(7), (9); 37
C.F.R. § 202.6(e)(1).

• A registration for a group of contributions to periodicals. See 37 C.F.R. § 202.4(g); 37 C.F.R.
§ 202.6(e)(1).

By contrast, applicants must use a paper application submitted on Form CA to correct or amplify
the information appearing in the following types of registrations:

• A group registration for a database that does not predominantly consist of photographs.
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See 37 C.F.R. § 202.3(b)(5); 37 C.F.R. § 202.6(e)(3).

ance in completing the online application, see Chapter 1800, Section 1802.8(A). For guidance in
completing Form CA, see Chapter 1800, Section 1802.8(B).
NOTE : In exceptional cases, the U.S. Copyright Office may waive the online filing requirement

discussed above, subject to such conditions that the Associate Register of Copyrights and Director of the Office of Registration Policy and Practice may impose on the applicant. An applicant
may submit a request to waive this requirement in writing. It should explain why the applicant
is unable to use the online application, and it should be sent to the following address:
Associate Register of Copyrights and
Director of Registration Policy & Practice
Registration Program
U.S. Copyright Office
101 Independence Avenue SE
Washington, DC 20559

See generally Supplementary Registration, 82 Fed. Reg. 27,424 (June 15, 2017); Supplementary
Registration, 81 Fed. Reg. 86,656 (Dec. 1, 2016).
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1402.8

Renewal Registration Applications: Form RE and RE/Addendum

The U.S. Copyright Office offers renewal registrations for works that were first published or
registered prior to 1978. The 1909 Act made works copyrighted in the United States before
January 1, 1978 subject to a renewal system whereby the term of copyright was divided into
two consecutive terms with separate registration requirements. The current Copyright Act that
came into effect on January 1, 1978 retained the renewal system for works that were copyrighted
before 1978 and were still in their first term on January 1, 1978. Renewal registration may still be
obtained for pre-1978 works in their renewal term. For an extensive discussion of registration
of renewal claims, see Chapter 2100.
The Office provides paper application forms for renewal registration. Form RE is the general
renewal form, and Form RE / Addendum is required for works that were not registered with the
Office during their initial term. At present, applicants cannot file for renewal registration using
the online registration system.

1402.9

GATT Registration Applications: Form GATT

Applicants may use Form GATT to register a copyright claim in a work that was restored under
the 1994 Uruguay Round Agreements Act (“URAA”), codified as Section 104A of the Copyright
Act. 17 U.S.C. § 104A.

1402.10

1402.10(A)
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Quality and Legibility of the Application

A paper application becomes a permanent part of the U.S. Copyright Office’s official records
and must meet archival standards and be legible. Thus, applicants must use the Office’s forms
when submitting a paper application. Additionally, information required by the application must
be legible and should be typewritten or printed in black ink. Applicants who anticipate filing a
large number of applications may place certain repetitive information on the applications they
submit by using a printing process. Applications completed in pencil or using carbon paper or
the equivalent generally are unacceptable.

1402.10(B)

Continuation Sheets: Form CON

If an applicant needs more space when completing Forms CA, PA, SE, SR, TX, and VA, the applicant should use Form CON to provide additional information.
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1403

1403.1

Filing Fees

Statutory Basis for Setting Filing Fees

Since 1997, the U.S. Copyright Office has undertaken a series of studies to determine what fees
to charge for specific services relating to registration. The Office revisits its schedule of fees approximately every three years, a process during which it seeks public comment, adopts some fees,
and makes recommendations for other fees to Congress.
The majority of the Office’s fee adjustments are guided by Section 708(b) of the Copyright Act,
which states that, before adjusting certain fees, the Register must conduct a study of the Office’s
costs for registering claims and must consider the timing of any fee adjustments and the Office’s
authority to use the fees consistent with the Office’s budget. Section 708(b) also states that the
Register may, based on the results of the fee study, adjust some fees “not more than necessary
to cover the reasonable costs incurred by the Copyright Office for … services … plus a reasonable inflation adjustment to account for any estimated increase in costs.” Finally, Section 708(b)
mandates that certain fees “shall be fair and equitable and give due consideration to the objectives of the copyright system.”

1403.2

1403.3

Where to Find Specific Filing Fee Information
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-3 via the U.S. Copyright Office’s online registration system, the applicant will
When filing
17claims
.
o
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prompted to provide payment on the Online Payment screen. Applicants who submit paper
applications should provide a deposit account number in the appropriate space of the application or should submit the filing fees in the same envelope or package with the application and
deposit copy(ies). For more specific information regarding deposit accounts, see Section 1403.5
below.

1403.4

Acceptable Forms of Payment

The U.S. Copyright Office has issued regulations regarding acceptable forms of payment for
filing fees. See 37 C.F.R. § 201.6(a).
Applicants using the Office’s online registration system to file applications may pay fees by making a secure payment by credit or debit card, electronic check, or U.S. Copyright Office deposit
account.
Applicants submitting paper applications may pay fees from a deposit account or by using checks,
money orders, or bank drafts payable to the U.S. Copyright Office. Payment in cash may be made
only in person at the Public Information Office.
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Fees paid from a foreign country should be in the form of an international money order or bank
check payable and immediately negotiable in the United States for the full amount of the fee
required. All foreign checks or money orders must be redeemable without a service or exchange
fee through a U.S. institution, payable in U.S. dollars, and imprinted with American Banking
Association routing numbers. See id.
Postal money orders and international money orders that are negotiable only at a post office are
not acceptable. Uncertified checks are accepted subject to collection. Where the statutory fee is
submitted in the form of a check, the registration of the copyright claim or other record made
by the Office is provisional until payment is received.
Receipt of valid fees is very important because it affects the effective date and validity of a
registration. The effective date of registration will be the date the valid payment is received,
provided that the applicant satisfied the minimum requirements for an acceptable application
and deposit copy(ies) as of that date. In the event the filing fee is not paid, the registration or
other record shall be expunged.

1403.5

Deposit Accounts

The U.S. Copyright Office maintains a system of deposit accounts for the convenience of those
who frequently use the Office’s services. The system allows an individual or firm to establish a
deposit account with the Office and to make advance deposits into the account. Charges for
registration, recordation, or other fee services will be deducted from the outstanding balance
in such accounts. See 37 C.F.R § 201.6(b).
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than $450), and the Office will automatically notify the deposit account holder if the account
falls below that balance.

Deposit account holders may take measures to protect against falling below the account minimum. The holder may authorize the Office to automatically replenish the account from the
holder’s bank account or credit card in an amount determined by the deposit account holder.
Automatic replenishment will be triggered when the deposit account falls below the minimum
level of funding. The Office will notify the account holder when its account will be replenished.
The Office will close a deposit account the second time an account holder overdraws the account
within any twelve-month period. An account closed for this reason can be reopened only if the
account holder agrees to fund the account through automatic replenishment.

1403.6

Refunds

The U.S. Copyright Office will not refund fees submitted for applications for basic, supplementary, or renewal registration, including mask works and vessel designs, if the Office refuses to
register the claim because the material deposited does not constitute copyrightable subject matter or because the claim is invalid for any other reason. The Office will refund payments made
by mistake or in excess of the fee, depending upon the timing of the request or other factors, but
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amounts of $50 or less will not be refunded unless specifically requested. See 37 C.F.R. § 201.6(c)
(1). For example, the Office may refund the filing fee for a duplicate submission if the applicant
filed an online application, and then immediately submitted another application to register
the same work because her computer crashed before she received an email acknowledging her
first submission. By contrast, if the applicant submitted an application for a preregistration, a
supplementary registration, or a renewal registration, the Office will not refund the filing fee,
even if she actually intended to file an application for a basic registration.

1403.7

Cancellation of Registration in Cases of Dishonored Checks

When a check received in payment of the filing fee is returned to the U.S. Copyright Office
marked “insufficient funds” or is otherwise marked uncollectible, the Office may cancel any
registration for which the dishonored check was submitted. 37 C.F.R. 201.7(c)(2).
The Office will notify an applicant in writing if the check could not be collected. If the filing fee
is received within forty-five days from the date set forth in the notice, the Office will issue a new
certificate of registration. The effective date of registration for the new certificate will be the
date that the filing fee was received.
If the Office does not receive a filing fee within forty-five days, the Office will cancel the registration. If the applicant would like to resubmit the work for registration, the applicant should file
a new application, together with new deposit copy(ies) and the correct filing fee. In appropriate
cases, the Office reserves the right to require a certified check or money order, and in all cases,
the effective date of registration will be based on the date that the new submission is received
by the Office.

1403.8
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The U.S. Copyright Office offers expedited handling of applications and documents, as well as
requests for searches, certifications, or other services. The Office charges an additional fee for
expedited services, called a special handling fee. The current fees for these services are set forth
in the Office’s regulations at 37 C.F.R. §201.3(d), and on its website under the headings “Optional
Services” and “Other Service Fees.”For detailed information on these fees, see Chapter 600, Section 623.6 and Chapter 2400, Section 2411.3.
The special handling fee must be paid for each application, each document, or other service
for which expedited service is requested and granted. Once a request for special handling has
been granted, the special handling fee is not refundable, regardless of whether the Office issues
a certificate of registration or a certificate of recordation or refuses to register or refuses to
record the document.
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COMPENDIUM: CHAPTER 1500

DEPOSITS
1501

What This Chapter Covers

This Chapter discusses the deposit requirements for a variety of creative works. The term “deposit” is frequently misunderstood. It refers to the copy or copies of a work that are submitted to
the U.S. Copyright Office. It does not refer to the filing fee that must be paid in order to register
a work with the Office.
This Chapter is divided into two parts: Sections 1503 through 1510 discuss the deposit requirements for copyright registration, while Section 1511 discusses the mandatory deposit requirement
(i.e., the deposit to the Library of Congress that is required of all works that are published in
the United States). The information in this Chapter applies only to works subject to copyright
protection under the 1976 Copyright Act.
For a discussion of the deposit requirements for works first copyrighted under federal law prior
to January 1, 1978, see Chapter 2100.
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The U.S. Copyright Act provides for two separate sets of deposit requirements: deposits submitted in connection with registration applications and deposits submitted in accordance with the
mandatory deposit provisions (or “legal deposit” provisions) of the law. The U.S. Copyright
Office administers both sets of provisions.
Mandatory deposit is a statutory requirement for the benefit of the national collection of the Library of Congress. Section 407 of the Copyright Act provides that the owner of copyright or the
owner of the exclusive right of publication in a work published in the United States must deposit
two copies or phonorecords of the work within three months after publication. 17 U.S.C. § 407(a).
As discussed below in Section 1511.3, the Register of Copyrights has the authority to adjust or
exempt certain works from the deposit requirements, as appropriate given the needs or concerns of applicants and the public. 17 U.S.C. §§ 407(c), 408(c)(1).Registration is not required
as a condition for copyright protection. But when an applicant chooses to register an original
work of authorship, the deposit requirements for that work are governed by Section 408 of the
Copyright Act. The Register specifies by regulation the form of deposit that must accompany a
copyright claim.. These deposits are used to examine the work for copyrightable authorship, to
verify the authorship claimed in the application, and to verify the facts stated in the application.
Deposits may also be used for evidentiary purposes in litigation involving a copyrighted work.
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Additionally, these deposits may be selected by the Library of Congress for use in its collections.
17 U.S.C. § 704.
In most cases, a deposit submitted for purposes of satisfying the mandatory deposit requirement
may be used to satisfy the deposit requirement for registration, provided that the applicant
submits the prescribed application and filing fee and any additional identifying material that
the regulations may require. See 17 U.S.C. § 408(b).
For some classes of works, the deposit requirements for registration and mandatory deposit are
not the same. In such cases, a separate submission of copies, phonorecords, or identifying material may be needed to register the work and to satisfy the mandatory deposit requirements. For
example, mandatory deposit for a computer program requires two complete copies of the best
edition, while registration may be accomplished with identifying material containing a selection
of the source code for that work. (For a definition and discussion of the term “best edition,” see
Section 1504.)

1503

1503.1

Deposit for Registration

Overview of the Deposit Requirement
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Nor phonorecord of the work. See 17 U.S.C. § 408(b)(1), 37 C.F.R. § 202.20(c)(1)(i). In the case
To register a copyright claim with the U.S. Copyright Office, an applicant must submit (i) a
completed application, (ii) the appropriate filing fee, and (iii) a complete deposit of the work.

of an unpublished pictorial, graphic, or sculptural work, the applicant generally may submit
identifying material in lieu of an actual copy. See 37 C.F.R. § 202.20(c)(2)(iv), (xi)(A).

• For works first published in the United States on or after January 1, 1978, the applicant generally should submit two complete copies or phonorecords of the work, typically in the best edition format. See id. § 202.20(c)(1)(iii). Specifically, the applicant should submit two complete
copies or phonorecords of the “best” edition that exists at the time the claim is filed. However,
there are several exceptions to this rule, which are discussed in Sections 1509.1 through 1509.3.
See id. § 202.20(c)(2).

• For works published solely in a foreign country, the applicant should submit one

complete copy or phonorecord of the work as first published in that country.
See id. § 202.20(c)(1)(iv). For works first published in a foreign country and subsequently
published in the United States, the applicant may submit one complete copy or phonorecord
of the work as first published in the foreign country. Alternatively, the applicant may submit
one complete copy or phonorecord of the best edition published in the United States.

• A work that is first published simultaneously in the United States and a foreign country is
considered published in the United States. Id. As such, two complete copies or phonorecords
of the best edition are generally required for such works.
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IMPORTANT NOTE: The Office cannot assign an effective date of registration for a work pub-

lished in the United States until it receives the appropriate number of copies of that work or an
appropriate amount of identifying material. If the applicant submits one copy when two copies
are required, the Office will request a second copy of that work, and will not assign an effective
date of registration until the second copy is received.
The terms “best edition,” “complete copy,” and “identifying material” are defined and discussed
in Sections 1504, 1505, and 1506. Section 1507 discusses the appropriate format for the deposit,
while Sections 1508.1 through 1508.7 discuss the procedure for submitting the deposit to the
Office. Section 1508.8 discusses the procedure for requesting special relief from the deposit
requirements.

1503.2

Refusal to Register

If the U.S. Copyright Office determines that the applicant failed to comply with the deposit
requirements for a particular work, the registration specialist may communicate with the
applicant or may refuse to register the claim. 17 U.S.C. § 410(b). The following are examples
of situations where the Office may refuse to register a claim for failure to comply with the
deposit requirement:

• The applicant failed to submit a copy or phonorecord of the work. 17 U.S.C. § 408(a).
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• The applicant failed to submit the required identifying material that is sufficient to show the
authorship claimed in the application. 37 C.F.R. § 202.20(c)(2)(iv), (vii)-(xiv).

• The applicant failed to submit the work in an acceptable format.
• The applicant submitted the work in a form that cannot be examined by the Office.
The applicant must submit a bona fide copy of the work, regardless of whether the deposit
consists of a complete copy, a complete phonorecord, or identifying material. For purposes
of registration, a bona fide copy is a copy or phonorecord (i) that is virtually identical to the
original copy or phonorecord of the work, and (ii) that is made from or by directly referring to
the original copy or phonorecord. Torres-Negron v. J&N Records, LLC, 504 F.3d 151, 157 (1st Cir.
2007), abrogated on other grounds by Reed Elsevier, Inc. v. Muchnick, 559 U.S. 154 (2010); Kodadek
v. MTV Networks, Inc., 152 F.3d 1209, 1211-12 (9th Cir. 1998).
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1504

What Is the Best Edition of the Work?

The Copyright Act states that the “material deposited for registration [of a published work]
shall include . . . two complete copies or phonorecords of the best edition.” 17 U.S.C. § 408(b)(2)
(emphasis added).
The “best edition” of a work is defined as “the edition, published in the United States at any time
before the date of deposit, that the Library of Congress determines to be most suitable for its
purposes.” 17 U.S.C. § 101; 37 C.F.R. §§ 202.19(b)(1), 202.20(b)(1).
The criteria used to identify the best edition for a particular work are listed in the “Best Edition
Statement,” which is set forth in Appendix B to Part 202 of the Office’s regulations. It is also
posted on the Office’s website in Best Edition of Published Copyrighted Works for the Collections of the Library of Congress (Circular 7b).
NOTE: If a work was published in both a hard copy format (i.e., in a physically tangible format)

and an electronic format, the requirements set forth in the Best Edition Statement for the hard
copy format apply. 37 C.F.R. § 202.20(b)(1). It is the applicant’s responsibility to submit the
correct deposit.

1504.1

Works Exempt from the Best Edition Requirement
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See 37 C.F.R. § 202.20(c)(1)(i), (c)(1)(iv).
If the work is unpublished, the applicant may upload an electronic copy of the work in an acceptable file format. The list of acceptable file formats is set forth in Section 1507 below.
Likewise, the applicant may upload an electronic copy if the work was unpublished when the
claim was submitted. There is no need to submit additional copy(ies) or phonorecord(s) if the
work is subsequently published while the work is being examined or after the claim has been
registered or refused.
If the work was published solely in a foreign country, the applicant may submit one copy of the
first published edition of that work.

1504.2

Works Subject to the Best Edition Requirement

As discussed in Section 1503.1, the applicant generally should submit two complete copies or
phonorecords of the best edition of the work if the work was first published in the United
States on or after January 1, 1978. See 37 C.F.R. § 202.20(c)(1)(iii). If the work was first published
in a foreign country and then subsequently published in the United States, the applicant may
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submit one complete copy of the foreign edition, or alternatively, the applicant may submit one
complete copy of the best edition published in this country. See id. § 202.20(c)(1)(iv). If a work
was published in the United States in both a physical format and an electronic format, the applicant should submit the best edition of the work in the physical format. See id. § 202.20(b)(1).
To identify the “best” edition of the work, applicants should focus solely on the edition(s) or
format(s) that actually exist as of the date that the claim is filed. For example, if a novel was
published in paperback form on the date the claim was filed, the applicant should submit the
work in that format, even if the work is subsequently published in another format that the Library may prefer.
To be clear, applicants do not need to create a new edition of a work in order to satisfy the best
edition requirement. For example, if a motion picture was published solely on DVD as of the
date that the claim was filed, the applicant may submit the work in that format; there is no need
to produce another edition solely for the purpose of seeking a registration.
If the applicant is unable to submit a complete copy or phonorecord of the best edition, the
applicant may ask for special relief from the deposit requirements. For information concerning
this procedure, see Section 1508.8.

1504.3

Applicant Makes the Determination
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provided in the deposit itself or elsewhere in the registration materials. The Office leaves it to a
court to determine whether a failure to comply with the best edition requirement was a knowing misrepresentation.
If the work was published solely in a format that is not listed in the Best Edition Statement, the
applicant may seek further guidance concerning the deposit requirements for registration by
submitting a written request to the Office of Registration Policy & Practice. The Office will
provide the applicant with general information about the provisions of the Copyright Act, including the statutory definition of “best edition,” and will explain the regulatory requirements
for registering that type of work.

1505

What Is a Complete Copy or Phonorecord?

The meaning of the term “complete” copy or phonorecord varies depending on the following
factors:

• The type of work.
• Whether the work is unpublished or published.
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• If published, whether the work was published in electronic or hard copy format.
• If the work was published as a contribution to a collective work.
See 37 C.F.R. § 202.20(b)(2). These factors are discussed in Sections 1505.1 through 1505.5 below.

1505.1

Copies or Phonorecords of Unpublished Works

A copy or phonorecord of an unpublished work is complete if it contains all of the copyrightable authorship claimed on the application. See 37.C.F.R. § 202.20(b)(2)(i).

1505.2

Copies or Phonorecords of Published Works

A copy or phonorecord of a published work is complete if it “includes all elements comprising
the applicable unit of publication of the work, including elements that, if considered separately,
would not be copyrightable subject matter.” 37 C.F.R. § 202.20(b)(2)(ii).
There are several exceptions to this rule. Where certain physically separable elements usually
attached to a unit of publication are missing, the copy or phonorecord is complete if:

• The deposit contains all parts of the work claimed on the ,application;
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37 C.F.R. § 202.20(b)(2)(ii).

1505.3

Electronic Copies or Phonorecords of Unpublished Works

An electronic copy or phonorecord of an unpublished work is complete if it is submitted in a
digital file that contains all of the copyrightable authorship claimed on the application. 37 C.F.R.
§ 202.20(b)(2)(iii)(A).

1505.4

Electronic Copies or Phonorecords of Published Works

If the work is published solely in an electronic format, a copy or phonorecord of that work is
complete if it is submitted in a digital file that contains all elements constituting the work in its
published form (i.e., the complete work as published), including metadata and authorship for
which registration is not sought. 37 C.F.R. § 202.20(b)(2)(iii)(B) (“Publication in an electronic
only format requires submission of the digital file[s] in exact first-publication form and content.”).
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1505.5

Copies or Phonorecords of a Contribution to a Collective Work

As a general rule, a copy or phonorecord of a contribution to a published collective work is
complete if the applicant submits one of the following:

• One complete copy of the best edition of the entire published collective work; or
• A photocopy or facsimile copy (i.e., an exact copy equivalent) of the contribution as it was
published in the collective work.

If the contribution was published in a newspaper, the copy is complete if the applicant submits
one of the following:

• The complete section containing the contribution; or
• The contribution cut out from the newspaper in which it appeared.
See 37 C.F.R. § 202.20(b)(2)(iv).

1506

Identifying Material
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Identifying material (“ID material”) is material that adequately represents the authorship
claimed in an unpublished or published work. The U.S. Copyright Office has the authority to
accept identifying material in lieu of a complete copy or phonorecord in cases where the copies or phonorecords would be too “bulky, unwieldy, easily broken, or otherwise impractical [to
serve] as records identifying the work registered.” H.R. REP. NO. 94–1476, at 154 (1976), reprinted
in 1976 U.S.C.C.A.N. 5659, 5770.

• To register a sculpture, the applicant may submit identifying material consisting of photographs taken at every angle of the sculpture, rather than submitting the actual sculpture. See 37 C.F.R. §§ 202.20(c)(2)(xi)(A)(1), 202.21(b).

• To register a copyrightable design that has been applied to the back of a useful
article, such as a chair, the applicant may submit drawings of the design as it
appears on the chair rather than the actual piece of furniture. See 37 C.F.R. §§
202.20(c)(2)(xi)(B)(2), 202.21(a).

• To register a computer program, the applicant generally may submit identifying material containing a selection of the source code from the program.
See 37 C.F.R. § 202.20(c)(2)(vii).
Submitting identifying material may be mandatory or permissive. In some cases, the applicant
must submit identifying material in lieu of copies or phonorecords of the actual work, while in
other cases the applicant has the option of submitting identifying material or actual copies or
phonorecords of the work. Identifying material must be visually perceptible to the naked eye,
meaning that the Office’s staff should not have to use a machine or device to examine the work.
See 37 C.F.R. § 202.21(a).
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The Register also may require submission of identifying material by regulation, in addition to
the best edition. 17 U.S.C. § 408(b).
The specific type of identifying material that should be submitted varies depending on the type
of work. The cases where identifying material is an acceptable substitute for copies or phonorecords of the actual work are described in the following sections:
Literary Works

• Computer programs: Section 1509.1(C). See 37 C.F.R. § 202.20(c)(2)(vii).
• Databases: Sections 1509.1(D)(2) and 1509.1(D)(3). See id. § 202.20(c)(2)(vii)(D).
• Compilations or other types of literary works fixed or published solely in machine-readable

copies (other than a CD-ROM) from which the work cannot ordinarily be perceived except
with the aid of a machine or device. See id. § 202.20(c)(2)(vii), (viii)(E).

• GATT Literary Works: Section 1509.1(J). See id. § 202.12(c)(3).
Works of the Performing Arts

• Musical works published in motion pictures: Section 1509.2(A)(2)(d). See id. § 202.20(c)(2)(xii).
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with the aid of a machine or device. See id. § 202.20(c)(2)(viii)(B)-(D).
• GATT Works of the Performing Arts: Section 1509.2(H). See id. § 202.12(c)(3).
Visual Art Works

• Unpublished pictorial or graphic works: Section 1509.3(A)(1). See id. § 202.20(c)(2)(iv).
• Pictorial or graphic works published in a limited edition: Section 1509.3(A)(3). See id.
• Pictorial or graphic works reproduced in sheet-like material: Section 1509.3(A)(4). See id.
§ 202.20(c)(2)(x).

• Prints, labels, and other advertising matter that is inseparable from a three-dimensional
object: Section 1509.3(A)(9). See id. § 202.20(c)(2)(xi)(A)(2), (c)(2)(xi)(B)(2).

• Pictorial or graphic works reproduced on three-dimensional containers or holders: Section
1509.3(A)(10). See id. § 202.20(c)(2)(xi)(B)(4).

• Three-dimensional visual arts works: Section 1509.3(B). See id. § 202.20(c)(2)(xi)(A)(1).
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• Two- or three-dimensional holograms. See id. § 202.20(c)(2)(iii).
• Architectural works: Section 1509.3(D). See id. § 202.20(c)(2)(xviii)
• Pictorial or graphic works fixed or published solely in machine-readable copies (other than
a CD-ROM) from which the work cannot ordinarily be perceived except with the aid of a
machine or device. See id. § 202.20(c)(2)(viii)(A).

• GATT Visual Arts Works: Section 1509.3(E)(3). See id. § 202.12(c)(3).
Oversized Deposits

• Any work that is more than ninety-six inches in any dimension. See id. § 202.20(c)(2)(xiii).
1507

Acceptable Formats for Registration Deposits

Depending on the type of work, the applicant may submit deposit copy(ies) in one of two formats:

• Hard copy (by mail).
• Electronic (by upload).
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Examples of hard copy deposits include, but are not limited to, the following:

• Printed materials
• CDs
• DVDs
• Fabric
• Film
The deposit requirements for works fixed in hard copy format vary depending on whether the
work is unpublished or published.

• Unpublished works: For unpublished works fixed in hard copy format, the applicant should

submit one complete hard copy of the work. If the unpublished work is fixed in both electronic and hard copy format, the applicant may submit one complete copy in an electronic
format (provided that the requirements set forth in Section 1507.2 have been met).
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• Published works fixed solely in hard copy format: For published works fixed solely in hard

copy format the applicant should submit complete copy(ies) or phonorecord(s) of the work
in hard copy format.

• Published works fixed in both electronic and hard copy format: If the work was first published
in both electronic and hard copy formats, the applicant generally must submit complete
copy(ies) or phonorecord(s) in hard copy format. See 37 C.F.R. § 202.20(b)(1).

For a definition of the term “complete,” see Section 1505. For information on the deposit requirements for specific types of works that are typically fixed in hard copy format, see Sections 1509.1
through 1509.3.

1507.2

Electronic Format

Electronic deposit copy(ies) are copies or phonorecords embodied in electronic format, rather
than or in addition to a hard copy format. Applicants may submit registration deposit copy(ies)
in electronic format, provided that (i) the copy(ies) are “complete” as defined in Sections 1505.3
and 1505.4, (ii) the copy(ies) are submitted in one of the acceptable file formats discussed in Section 1508.1, and (ii) one or more of the following conditions has been met:

• The work is unpublished.
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The applicant is using the group registration option for serials and is using an online ap•N
plication to register the works.

• The applicant is submitting a group of photographs under the pilot program for the group

registration of published photographs or the group registration of databases that consist
predominantly of photographs.

• The Office agrees to accept electronic copies or phonorecords under a grant of special relief.
For all other classes of works, applicants must submit the deposit in hard copy format (even if
the application and filing fee are submitted through the electronic registration system).

1508

How to Submit a Registration Deposit

The applicant should submit registration deposit copy(ies) at the same time that the application
and filing fee are submitted. Depending on the type of application and the deposit requirements
for the work, the deposit copy(ies) may be submitted electronically or in hard copy format. These
options are discussed in Sections 1508.1 and 1508.2. For information concerning the difference
between an electronic copy and a hard copy, see Sections 1507.1 and 1507.2.
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NOTE: To examine a work for copyrightable authorship, the U.S. Copyright Office’s Registra-

tion Program must be able to view or listen to the deposit material without the need to enter a
password. Therefore, a deposit copy or phonorecord should not contain digital rights management controls or otherwise require a password to unlock the copyrighted material, regardless of
whether it is uploaded in electronic format or submitted in a hard copy (i.e., physically tangible)
format. Additionally, deposit copies and phonorecords must not contain any built-in limitations
on the period of use.

1508.1

Electronic Deposit Copy(ies)

When completing an online application, the applicant may submit deposit copy(ies), phonorecords, or identifying material in an electronic format, provided that the work satisfies the
requirements set forth in Section 1507.2. If work does not satisfy these requirements, the applicant must submit the deposit copy(ies) in a hard copy format.
If the applicant submits a work that is not eligible for submission in electronic format, a
member of the Registration Program may communicate with the applicant to request a proper
deposit. This process will delay the examination of the application and may change the effective date of registration.
The preferred methods for submitting the deposit in electronic format, in order of preference,
are as follows:
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or a paper application, the applicant may submit a digital file that contains a
complete copy of the work that is claimed in the application. The files should be saved onto a
physical storage device, such as a flash drive, CD-ROM, DVD, or the like. The storage device
may be delivered to the Office by mail, by courier, or by hand delivery. For guidance on this
procedure, see Sections 1508.3 through 1508.5.

• Identifying material: If identifying material is permitted or required for the deposit, applicants are encouraged to submit that material in an electronic format. Specifically, applicants
may upload the identifying material to the Office’s server in the format that is most appropriate for the type of authorship that is claimed in the application. Alternatively, applicants
may download the identifying material onto a physical storage device, such as a flash drive,
CD-ROM, or DVD, and may deliver that device to the Office by mail, by courier, or by hand
delivery. For guidance on this procedure, see Sections 1508.3 through 1508.5.

NOTE: When submitting an online application and delivering the deposit by mail, by courier, or

by hand delivery, the applicant must attach a shipping slip to each deposit. If the applicant fails
to attach a shipping slip to each deposit, the Office will be unable to connect the deposit with
the application. For information concerning this procedure, see Section 1508.2.
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The applicant must submit the electronic deposit copy(ies), phonorecords or identifying material in an acceptable file format, regardless of whether they are uploaded through the electronic
registration system or submitted on a physical storage device.
Failure to submit the deposit copy(ies) in an acceptable file format will delay the examination of
the claim and will affect the effective date of registration. The Office cannot assign an effective
date of registration for a work submitted in electronic format until it has received a file that can
be opened and examined by the Registration Program.
A current list of acceptable file formats is posted on the Office’s website. The list includes, but is
not limited to, the following file formats:

• pdf
• txt
• wpd
• doc
• tif
• svg
• jpg
• html
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The registration specialist must be able to perceive the entire content of the work,
including the context where each element appears within the work as a whole. The specialist may
communicate with the applicant or may refuse registration if the applicant submits separate files
or folders containing unassembled content or elements that have been disassociated from the
context where they originally appeared within the work as a whole.
There is a maximum size restriction for each file that is uploaded to the electronic registration
system. Specifically, the system will not accept any file that is more than 500 MB in size. Before
uploading a file to the system, the applicant should confirm that the file does not exceed this
size limit.
The system also has a sixty minute “time out” feature that automatically terminates the upload
process if it takes more than one hour to complete. Depending on the connection speed of the
applicant’s computer, it may be necessary to split the deposit into separate files to ensure that
the upload can be completed in sixty minutes or less.
If the applicant intends to upload a large number of files, the Office encourages the applicant to
submit the deposit in one or more compressed ZIP files. But in all cases, the files within the ZIP
file must be submitted in an acceptable file format. If the ZIP file contains any files that do not
appear on the list of acceptable file formats, the registration specialist may communicate with
the applicant or refuse to register the claim.
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Before uploading a ZIP file, the applicant should confirm that the file does not exceed the 500
MB size limit mentioned above. If the applicant intends to upload a very large file, the Office
encourages the applicant to compress the deposit or to separate the deposit into two or more
smaller files. Alternatively, the applicant may upload the deposit during two or more upload
sessions; information concerning this procedure is available on the Office’s website.
If the applicant is unable to upload the deposit with these options, then as discussed above, the
applicant may save the deposit copy(ies) onto a physical storage device and deliver it to the
Office by mail, by courier, or by hand delivery, together with a shipping slip that connects the
deposit with the online application.

1508.2

Hard Copy Deposits

The applicant must submit the deposit copy(ies), phonorecords, or identifying material in a
hard copy format in the following situations:

• The work is not eligible for submission in electronic format because it does not satisfy the
requirements set forth in Section 1507.2.

• The applicant is submitting a paper application rather than an online application.
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Applicants may submit the deposit copy(ies) in a hard copy format by mail, by courier, or by
hand. These delivery options are discussed in Sections 1508.3 through 1508.5.

attach a copy to each deposit copy, and send all of these items to the Office in a single package
(regardless of whether the deposit is submitted by mail, by courier, or by hand).
The effective date of registration for claims submitted by mail, by courier, or by hand will be
determined based on the date that the Office receives an acceptable application, the correct filing
fee, and the deposit copy(ies) together with the corresponding shipping slip. If the shipping slip
is not included with each physical deposit, the deposit copy(ies) cannot be connected with the
application. In such cases, the application and the deposit copy(ies) will not be examined by a
member of the Registration Program unless the applicant contacts the Office and agrees to pay
an additional fee to locate the deposit copy(ies). The amount of this fee is set forth in the Office’s fee schedule under the heading “Retrievals and Copies of Records.” If the Office is unable
to locate the deposit copy(ies), the applicant will be required to resubmit the deposit copy(ies)
to the Office with the required shipping slip (in addition to the location and retrieval fee). This
process will change the effective date of registration for the claim.
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1508.3

Submitting the Deposit by Mail

When completing an online application and submitting a hard copy deposit by mail, the applicant
should send the deposit copy(ies) and the shipping slip(s) in a single package to the address specified on the shipping slip.
When submitting a paper application, the applicant should send the completed application,
proper filing fee, and the deposit copy(ies) in a single package to the address specified in space
9 of the application under the heading marked “Mail To.”

1508.4

Submitting the Deposit by Courier

To submit hard copy deposits by courier, the applicant should place all the required materials in
a single package (including the appropriate shipping slip(s) when submitting an online application). The package should be sent to the Congressional Courier Acceptance Site (“CCAS”), which
is located at 2nd and D Streets NE, Washington, DC. This location is open Monday through
Friday from 8:30 a.m. to 4:30 p.m. Eastern Time, except for federal holidays. Short term parking
for cars and bicycles is available.
Registration materials submitted through a courier service will not receive a dated receipt from
the Office but will instead receive one dated by CCAS. The CCAS date of receipt is considered
the date of receipt in the Office.
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To submit hard copy deposits in person, the applicant should place all the required materials in
a single package (including the appropriate shipping slip(s) when submitting an online application). The package should be delivered by hand to the U.S. Copyright Office’s Public Information
Office (“PIO”). PIO is open to the public Monday through Friday, 8:30 a.m. to 5:00 p.m. Eastern
Time, except for federal holidays. PIO is located at the following address:
Public Information Office U.S. Copyright Office
James Madison Memorial Building, Room LM-401
101 Independence Avenue SE
Washington D.C.
An applicant who delivers registration materials to PIO during regular office hours will receive a
date-stamped receipt that lists the title of no more than one of the works listed on the application.
NOTE: Visitors to the U.S. Copyright Office must pass through security before entering the

building. Sealed packages or packages that are more than twenty-four inches wide by fifteen
inches high are not permitted.
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1508.6

Screening Deposits for Anthrax and Other Contaminants

In October 2001, envelopes contaminated with anthrax arrived in some Congressional offices.
This caused a one-week closure of Capitol Hill buildings, including the James Madison Memorial Building of the Library of Congress where the U.S. Copyright Office is located. Since that
time, all mail that is sent to the Office is screened offsite for anthrax or other contaminants
prior to delivery. This process will delay the delivery of any deposit that is sent to the Office
by mail or by courier.

1508.6(A)

Deposits Damaged During Contaminants Screening

In some cases the screening for anthrax and other contaminants may damage the deposit. When
a deposit is damaged due to this process, a member of the Registration Program will notify the
applicant and request a replacement deposit.
The replacement deposit should be submitted to the address specified in the notification from
the Office, together with a written declaration confirming that the replacement is identical to
the deposit that was previously submitted, including the copyright notice (if appropriate). If the
work is approved for registration, the delay in the examination of the work will not affect the
effective date of registration.
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If the applicant fails to submit a replacement deposit within the time specified in Chapter 600,
Section 605.6, the file will be closed.

1508.6(B)

• Audiocassettes, videocassettes, CDs, and DVDs.
• Microform.
• Photographs.

• Glossy advertisements, color photocopies, and other print items.
NOTE: CDs packaged in standard full-sized jewel boxes are more likely to survive the screening

process than those packaged in slim-line cases.
In all cases, applicants are encouraged to remove any internal and external plastic packaging
from the deposit. This type of material may melt during the irradiation process, which may
damage the deposit.
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1508.7

1508.7(A)

Special Handling

How to Request Special Handling When Submitting an Application

Special handling is a procedure for expediting the examination and processing of an application.
The U.S. Copyright Office offers this service in certain circumstances where a copyright owner
or other interested parties have a compelling reason for the expedited issuance of a certificate of
registration (e.g., as a prerequisite for bringing a copyright infringement suit in federal district
court). For information concerning this procedure, see Chapter 600, Section 623.

1508.7(B)

How to Request Special Handling for a Pending Application

A request for special handling may be made at any time before the U.S. Copyright Office issues
a certificate of registration. If an application is currently pending, the applicant may ask the
Office to process the claim on an expedited basis, provided that the applicant pays the special
handling fee and provided that there is a compelling reason for the request. For information
concerning this procedure, see Chapter 600, Section 623.5(D).

1508.8

1508.8(A)

Special Relief from Registration Deposit Requirements
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quirements in certain circumstances. Specifically, the Office may allow the applicant to submit:

• One copy or phonorecord, or alternative identifying material (in lieu of submitting one or
two copy(ies) or phonorecord(s) of the work).

• Incomplete copy(ies) or phonorecord(s) or copy(ies) or phonorecord(s) other than those normally comprising the best edition.

• Actual copy(ies) of the work (in lieu of submitting identifying material).
• Identifying material that does not comply with Section 202.21 of the Office’s regulations.
37 C.F.R. § 202.20(d)(1).

1508.8(B)

How to Request Special Relief

A request for special relief must be made in writing and must include the specific reason(s) why
the request should be granted. The request should be addressed to the Associate Register of
Copyrights and Director of Registration Policy & Practice and should be signed by or on behalf
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of the person who signed the application. 37 C.F.R § 202.20(d)(3). The Associate Register will
consider a request for special relief once the Office has received a completed application, the
correct filing fee, and the deposit copy(ies).
When completing an online application, the applicant may submit a request for special relief
in the Note to Copyright Office field. Alternatively, the applicant may submit the request along
with the deposit copy by using the following procedures:

• When submitting the deposit through the electronic registration system, the applicant may

upload the request and the deposit through the Electronic Deposit Upload screen, provided
that the work is eligible for submission in an electronic format. See Section 1507.2. When using this option, the request should be prepared as a separate file and it should be uploaded
before the deposit copy.

• When submitting the deposit by mail, by courier, or by hand, the request for special relief may
be attached to the shipping slip.

When completing a paper application, the applicant may submit a request for special relief
together with the application, the deposit, and the filing fee.
Once an application has been filed, the applicant may request special relief in response to an
email or other written communication from a member of the Registration Program. Alternatively, the applicant may submit the request by mail to the following address:
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the request is granted and if the work is approved for registration, a member of the Registration Program will add an annotation to the certificate of registration indicating that the work
was registered under a grant of special relief.

If the request is denied, a member of the Registration Program will notify the applicant in writing. If the relevant deposit requirements have not been met, the staff member may ask the applicant to submit a replacement deposit. The replacement deposit should be sent to the address
specified in the communication from the Office, together with a written declaration confirming
that the work contained in the replacement is identical to the work contained in the initial deposit, including the copyright notice (if any).
If the work is approved for registration and if the copyrightable content of the replacement
deposit and the initial deposit is the same, the effective date of registration will be determined
based on the date that the Office received the initial deposit, the completed application, and the
correct filing fee. If the copyrightable content is not the same, the effective date of registration
will be determined based on the date that the Office received the replacement deposit, the completed application, and the correct filing fee.
If the applicant is unable to submit an acceptable deposit, the Office may refuse to register the claim.
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1508.8(C)

Ongoing or Continuous Grant of Special Relief

In certain situations, the Register of Copyrights may grant special relief on an ongoing or continuous basis for particular categories of works or for particular circumstances encountered by
specific applicants. See Part 202—Registration of Claims to Copyright, Deposit Requirements
43 Fed. Reg. 41,975, 41,976 (Sept. 19, 1978).

1508.8(D)

Termination of Special Relief

The Register of Copyrights may terminate any ongoing or continuous grant of special relief after
consulting with other appropriate officials of the Library of Congress. In such cases, the Office
will issue a written notice of termination that will be sent to the individual or organization that
received the grant of special relief at the last address shown in the Office’s records. A notice may
be issued at any time, but the termination will not go into effect until thirty days after the date
that the notice is mailed. The notice will apply to works deposited after the effective date of the
termination, but the termination does not affect the validity of any deposit or registration previously made under the grant of special relief. See 37 C.F.R. § 202.20(d)(4).

1509

Deposit Requirements for Specific Types of Works
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The Register of Copyrights has established specific deposit requirements for certain classes
of works. See 17 U.S.C. § 408(c)(1) (stating that the Register of Copyrights has the authority to
“specify by regulation the administrative classes into which works are to be placed for the purposes of deposit and registration, and the nature of the copies or phonorecords to be deposited
in the various classes specified.”). These requirements are discussed in Sections 1509.1 through
1509.3 below. For questions concerning works that are not addressed in these sections, applicants
may contact the Public Information Office at (202) 707-5959, Monday through Friday, between
the hours of 8:30 a.m. – 5:00 p.m. Eastern Time.

1509.1

Deposit Requirements for Literary Works

A literary work is a nondramatic work that explains, describes, or narrates a particular subject,
theme, or idea through the use of narrative, descriptive, or explanatory text, rather than dialog
or dramatic action. Generally, nondramatic literary works are intended to be read; they are not
intended to be performed before an audience.
Examples of nondramatic literary works include the following types of works:

• Fiction
• Nonfiction
•
•
•
•

Poetry
Directories
Catalogs
Textbooks

• Reference works
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• Advertising copy
• Book jackets
• Instructional works
• Compilations of information
• Computer programs
• Videogames
• Databases
• Serials
See 37 C.F.R. § 202.3(b)(1)(i).
To register an unpublished literary work, the applicant generally should submit one complete
copy or phonorecord of the work. See 37 C.F.R. § 202.20(c)(1)(i).
To register a literary work that was first published in the United States on or after January 1, 1978,
the applicant generally should submit two complete copies or phonorecords of the best edition
of the work. See id. § 202.20(c)(1)(iii).
As discussed in Section 1504.2, the criteria used to identify the best edition for a literary work are
listed in the Best Edition Statement, which is set forth in Appendix B to Part 202 of the Office’s
regulations. It is also posted on the Office’s website in Best Edition of Published Copyrighted
Works for the Collections of the Library of Congress (Circular 7b).
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There are exceptions to these rules for certain types of literary works. The deposit requirements
for these types of works are discussed in Sections 1509.1(A) through 1509.1(H). The deposit requirements for foreign literary works are discussed in Sections 1509.1(I) and 1509.1(J).
Section 1509.1(K) contains a series of charts that summarize the deposit requirements for these
types of works. For detailed information on the copyrightability and registration of literary
works, see Chapter 700.

1509.1(A)

Book Jackets

To register a claim in the text, artwork, or other copyrightable material that appears only on a
book jacket, the applicant should submit one complete copy of the jacket. The applicant need
not submit a copy of the book itself, unless the copyrightable material is physically attached to
the book (as in the case of an illustration on the cover of a paperback). See 37 C.F.R. § 202.20(c)
(2)(i)(K) (requiring only one complete copy of works reproduced on three-dimensional containers); Part 202 – Registration of Claims to Copyright, Deposit Requirements, 43 Fed. Reg. 41,975,
41,978 (Sept. 19, 1978) (explaining that the exception for containers applies to book jackets).
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1509.1(B)

Games

A game may be registered as a literary work if the predominant form of authorship in the work
consists of text. Examples of works that may satisfy this requirement include word games, card
games, party games, riddles, brain teasers, and similar diversions, including the instructions or
directions for playing a particular game.
The deposit requirement for a game varies, depending on whether the literary work is reproduced in a two-dimensional or three-dimensional object.

• To register a two-dimensional game, the applicant should submit one complete copy if the

game is unpublished. If the game has been published, the applicant should submit one complete copy of the best edition.

• If the game is reproduced in or on a three-dimensional object, the applicant generally should

submit identifying material containing all the copyrightable authorship claimed in the application, regardless of whether the game is published or unpublished. However, if the game
consists of multiple parts that are packaged and published in a box or similar container that
is larger than 12 by 24 by 6 inches, the applicant may submit one complete copy of the best
edition in lieu of identifying material.

See 37 C.F.R. § 202.20(c)(1)(i) (requiring one complete copy for an unpublished work), (c)(2)(i)
(J) (requiring one complete copy of works published in the form of two-dimensional games),
(c)(2)(xi)(A)(1) (permitting identifying material for three-dimensional sculptural works), (c)(2)
(xi)(B)(3) (exception to rule requiring identifying material for three-dimensional games published in a container of a designated size), (c)(2)(i)(G) (one complete copy required for works
subject to the exception set forth in § 202.20(c)(2)(xi)(B)); see also Part 202 – Registration
of Claims to Copyright, Deposit Requirements, 43 Fed. Reg. 41,975, 41,976 (Sept. 19, 1978)
(explaining that only one copy is required for works consisting of multiple parts that include
three or more three dimensional, physically separable parts, such as board games, models kits,
and certain kinds of craft kits).
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1509.1(C)

Computer Programs

To register a computer program, the applicant should submit “one copy of identifying portions” for the specific version of the program that the applicant intends to register. See 37 C.F.R.
§ 202.20(c)(2)(vii).
Specifically, the applicant should submit an identifying portion of the source code for the particular version of the program that the applicant intends to register, regardless of whether the
program is published or unpublished, and regardless of whether the program is fixed in a CDROM, semiconductor chip, a magnetic tape or disk, or any other storage media. These issues are
discussed in Sections 1509.1(C)(1) through 1509.1(C)(5) below.
As discussed below, the U.S. Copyright Office considers source code to be the best representation
of the copyrightable authorship in a computer program. The Office generally discourages applicants from submitting object code, because it cannot be examined for copyrightable authorship.
That said, the Office will accept a deposit consisting solely of object code if certain requirements
have been met. For information concerning this option, see Section 1509.1(C)(4)(b).
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In some cases the applicant may be required to submit additional material depending on the
following factors:

• Whether the program is fixed in a CD-ROM.
• Whether the applicant expressly asserted a claim in the screen displays generated by the
program.

• Whether the applicant intends to register the user manual or other documentation for the
program.

These topics are discussed in Sections 1509.1(C)(6) through 1509.1(C)(7) below.

1509.1(C)(1)

Source Code

The applicant may be required to submit the entire source code for the computer program, or
the applicant may submit representative portions of the source code. See 37 C.F.R. § 202.20(c)
(2)(vii). The amount of source code that is required varies depending on the length of the code,
whether the work is a derivative computer program, and whether the code contains trade secret
material. These issues are discussed in Sections 1509.1(C)(2) through 1509.1(C)(4) below.
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The source code should be submitted either on paper or in an electronic file in a form that is
perceptible to the human eye without the aid of a machine or device. See 37 C.F.R. § 202.20(c)
(2)(vii). In all cases, applicants should add the title and version number of the program to the
first page of the code. This helps the Registration Program determine whether the version described in the application matches the version shown in the identifying material. To help staff
determine whether a sufficient amount of code has been submitted, applicants may insert page
numbers on each page of source code where applicable.

in the program. However, if there are inconsistencies in the identifying material, such as missing page numbers or gaps between the line numbers for the source code, a member of the
Registration Program may communicate with the applicant to determine whether the deposit
is complete.
See H.R. REP. NO. 94-1476, at 153 (1976), reprinted in 1976 U.S.C.C.A.N. 5659, 5769 (authorizing
the Register of Copyrights to “allow or require deposit of print-outs of computer programs
under certain circumstances”); see also Registration of Claims to Copyright Deposit Requirements for Computer Programs Containing Trade Secrets and for Computer Screen Displays,
54 Fed. Reg. 13,173, 13,174-75 (Mar. 31, 1989).

1509.1(C)(2)

Derivative Computer Programs

If the computer program contains an appreciable amount of unclaimable material, the program
should be registered as a derivative work. For purposes of registration, unclaimable material
includes:

• Previously published material,
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• Previously registered material,
• Material that is in the public domain, or
• Copyrightable material that is owned by a third party.
A registration for a derivative computer program covers the new material or revised material
that the author contributed to that work, but it does not cover any of the unclaimable material
that may appear in the program. See Chapter 700, Section 721.8.
To register a claim in a derivative computer program, the applicant should submit a portion
of the source code for the specific version of the program that the applicant intends to register.

• If the new material or revised material appears throughout the entire program, the applicant

should submit a copy of the first and last twenty-five pages of the source code for that version.

• If the new material or revised material does not appear in the first and last twenty-five pages

of the source code, the applicant should submit any fifty pages of source code that contain
new or revised material.

In all cases, the applicant should submit the page of the source code that contains the copyright
notice (if any) for the specific version that the applicant intends to register. 37 C.F.R. § 202.20(c)
(vii)(A)(1).

1509.1(C)(3)
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should submit a portion of the source code for the specific version that the applicant intends to register. Specifically, the applicant should submit one copy of the first twenty-five
pages and the last twenty-five pages of the source code for that version. In addition, the applicant
should submit the page of the source code that contains the copyright notice (if any) for that
version. 37 C.F.R. § 202.20(c)(2)(vii)(A)(1).
If the source code does not have a precise beginning, middle, or end, the applicant should submit
fifty pages that represent the specific version that the applicant intends to register.
If the entire program is fifty pages or less, the applicant should submit the entire source code. In
addition, the applicant should inform the U.S. Copyright Office that the entire code has been
submitted. When submitting an online application this information should be provided in the
Note to Copyright Office file; when submitting a paper application on Form TX this information
should be provided in a cover letter.
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1509.1(C)(4)

1509.1(C)(4)(a)

Source Code That Contains Trade Secret Material

Background

Section 705(a) of the Copyright Act requires the Register of Copyrights to prepare and maintain
“records of deposits, registrations, recordations, and other actions” taken by the U.S. Copyright
Office. 17 U.S.C. § 705(a). Section 705(b) states that all deposits maintained by the Office in connection with a completed copyright registration, “shall be open to public inspection.” Id. § 705(b).
In the 1980s a concern was expressed that making computer programs available for public
inspection could jeopardize a copyright owner’s trade secret protection under state law. In
response to these concerns, the Office established a specific procedure for source code that
contains trade secret material.
For purposes of registration, a trade secret includes “any formula, pattern, device or compilation
of information which is used in one’s business, and which gives him an opportunity to obtain
an advantage over competitors who do not know or use it.” Kewanee Oil Co. v. Bicron Corp., 416
U.S. 470, 474-75 (1974) (quoting the Restatement of Torts § 757, comment b (1939)).
See generally Registration of Claims to Copyright Deposit Requirements for Computer Programs Containing Trade Secrets and for Computer Screen Displays, 54 Fed. Reg. 13,173, 13,173
(Mar. 31, 1989); Registration of Claims to Copyright; Deposit Requirements for Computer
Programs Containing Trade Secrets, 51 Fed. Reg. 34,667, 34,667-68 (Sept. 30, 1986); Notice of
Inquiry Deposit of Computer Programs and Other Works Containing Trade Secrets, 48 Fed.
Reg. 22,951, 22,952 (May 23, 1983).

1509.1(C)(4)(b)
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the source code for the computer program contains trade secret material, the applicant should
submit a portion of the code using one of the following options:

• The applicant may submit the first ten pages and last ten pages of source code, provided that
none of the code is blocked out;

• The applicant may submit the first twenty-five pages and last twenty-five pages of source code

with the portions of the code that contain trade secret material blocked out, provided that the
blocked out portions are proportionately less than the remaining material and provided that
the unblocked portions contain an appreciable amount of original authorship;

• The applicant may submit the first twenty-five pages and last twenty-five pages of object code

for the program together with ten or more consecutive pages of source code, provided that
none of the source code is blocked out; or

• If the source code for the entire program is less than fifty pages, the applicant may submit

the entire code with the portions of the code that contain trade secret material blocked out,
provided that the blocked out portions are proportionately less than the remaining material and provided that the unblocked portions contain an appreciable amount of original
authorship.
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See 37 C.F.R. § 202.20(c)(2)(vii)(A)(2).
In all cases, the applicant should use the following guidelines in preparing the selection of source
code:

• If the source code does not have a precise beginning, middle, or end, the applicant may submit
an appropriate number of pages (using one of the options described above).

• The applicant should submit the portion of the source code that contains the copyright notice
(if any) for that version.

• The applicant should notify the Office that the source code contains trade secret material.
When completing an online application, this information should be provided in the Note to
Copyright Office field. When completing a paper application on Form TX, this information
should be provided in a cover letter.

Section 410(a) directs the Register of Copyrights to examine claims to copyright and to determine whether the material deposited “constitutes copyrightable subject matter.” 17 U.S.C. §
410(a). The U.S. Copyright Office considers source code to be the best representation of the
copyrightable literary authorship in a computer program for examining purposes. By contrast,
object code cannot be examined for copyrightable authorship, because it is written in a machine
language that is unintelligible to human beings.
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If the applicant submits object code, the registration specialist will examine the object code and
will determine whether the other formal and legal requirements for registration have been satisfied. However, the specialist will not make any determination concerning the copyrightability of
the object code. Instead, the specialist will accept the applicant’s assertion that the object code
contains copyrightable authorship and will register the program under the Rule of Doubt. This
limitation will be reflected on the certificate of registration and in the online public record
with an annotation, such as: “Regarding deposit: registration made under Rule of Doubt.” See
37 C.F.R. § 202.20(c)(2)(vii)(B).
The annotation indicates that the Office did not conduct a complete examination for copyrightable authorship. Therefore, the certificate may not be entitled to a legal presumption concerning
the validity of the copyright. If there is a legal dispute involving the program, the courts can
evaluate the copyrightability of the object code.
If a court determines that an applicant submitted redacted source code or object code that does
not contain trade secret material, the Office may communicate with the applicant “to secure
the required... deposit material or to clarify the information previously given on the application.” See 37 C.F.R. § 201.7(c)(4). If the Office does not receive a response within thirty days, or
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if the response does not resolve the substantive defect, it may cancel the registration for failure
to comply with the relevant deposit requirements. See id.

1509.1(C)(4)(c)

Derivative Computer Programs That Contain Trade Secret Material

If the applicant intends to register a derivative computer program that contains trade secret
material and if the new material or revised material appears throughout the entire program,
the applicant should submit a portion of the source code for that version using one of the following options:

• The applicant may submit the first ten pages and last ten pages of source code, provided that
none of the code is blocked out; or

• The applicant may submit the first twenty-five pages and last twenty-five pages of source code

with the portions of the code that contain trade secret material blocked out, provided that the
blocked out portions are proportionately less than the remaining material and provided that
the unblocked portions contain an appreciable amount of original computer code.

If the new material or revised material does not appear throughout the entire program or within
the first twenty-five pages and last twenty-five pages of the source code, the applicant should use
one of the following options:
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In all cases, the applicant should submit the portion of the source code that contains the copyright notice (if any) for the specific version that the applicant intends to register. See 37 C.F.R. §
202.20(c)(2)(vii)(A)(2).
In addition, the applicant should notify the Office that the source code contains trade secret material. When completing an online application, this information should be provided in the Note
to Copyright Office field. When completing a paper application on Form TX, this information
should be provided in a cover letter.

1509.1(C)(4)(d)

Appropriate Method for Blocking Out Source Code That Contains Trade Secret
Material

As discussed in Sections 1509.1(C)(4)(b) and 1509.1(C)(4)(c), an applicant may block out the
portions of the source code that contain trade secret material. The applicant should not block
out any portions of the source code that do not contain trade secret material.
The applicant may block out entire words or phrases in the source code that are trade secrets.
In the alternative, the applicant may block out entire pages of the code containing trade secrets,
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provided that the applicant leaves a vertical or diagonal strip of visible text on each page that is
sufficient to show that the page contains copyrightable authorship. In all cases, the blocked out
portions should be “proportionately less than the material remaining, and the deposit [should
reveal] an appreciable amount of original computer code.” 37 C.F.R. § 202.20(c)(2)(vii)(A)(2).
The U.S. Copyright Office will not accept blocked out pages that conceal virtually all of the
copyrightable expression in the work. The unblocked portions of the deposit must contain
enough computer code to enable the Registration Program to determine whether the deposit
contains a sufficient amount of copyrightable expression to warrant registration under Sections
102(a) and 410 of the Copyright Act. The Office has not attempted to quantify the amount of
source code that must remain visible, because the determination of copyrightable expression
can never be based on an arbitrary formula. Instead, the regulation requires “[a]n appreciable
amount of original computer code,” meaning sufficient original computer code to constitute
recognizable copyrightable expression. Id. Whether a particular deposit meets this standard will
be determined on a case-by-case basis. In most cases, the presence of copyrightable authorship is
readily apparent. However, if all of the copyrightable expression has been blocked out and only
uncopyrightable material remains visible, a member of the Registration Program will ask the
applicant to submit an acceptable printout of source code and will change the effective date of
registration to the date that an acceptable deposit is received. If the applicant is unable or unwilling to submit a deposit with copyrightable authorship that is visible to the Registration Program,
registration may be refused, even if the unblocked portions represent more than fifty percent
of the source code shown in the identifying material. See Registration of Claims to Copyright
Deposit Requirements for Computer Programs Containing Trade Secrets and for Computer
Screen Displays, 54 Fed. Reg. 13,173, 13,174 & n.3, 13,175 (Mar. 31, 1989).

1509.1(C)(4)(e)
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See 37 C.F.R. § 202.20(d)(1)(iv); Registration of Claims to Copyright Deposit Requirements
for Computer Programs Containing Trade Secrets and for Computer Screen Displays, 54 Fed.
Reg. 13,173, 13,175 (Mar. 31, 1989).

1509.1(C)(5)

Computer Programs Fixed in a CD-ROM

“[A] CD-ROM package, whenever available, is the preferred form of deposit for the works embodied therein, both for registration and mandatory deposit.” Registration of Claims to Copyright: Deposit of CD-ROM Format, 56 Fed. Reg. 47,402 (Sept. 19, 1991).
If a computer program has been fixed in a CD-ROM, the applicant must submit “one complete copy of the entire CD-ROM package, including a complete copy of any accompanying
operating software and instructional manual” for the program. 37 C.F.R. § 202.20(c)(2)(xix)
(A). In addition, the applicant should submit a portion of the source code for the specific
version of the program that the applicant intends to register, using the options discussed in
Section 1509.1(C)(1) through 1509.1(C)(4).
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CD-ROMs typically contain a copy of the source code for the computer program that has been
converted or compiled into object code. If the applicant fails to submit identifying material a
member of the Registration Program will ask the applicant to submit a file or printout containing an appropriate portion of the code. Id. § 202.20(c)(2)(xix)(B). The requirements for the
submission of source code are discussed in Sections 1509.1(C)(1) through 1509.1(C)(4) above.
See generally Registration of Claims to Copyright; Mandatory Deposit of Machine-Readable
Copies, 54 Fed. Reg. 42,295, 42,298 (Oct. 16, 1989) (“The Examining Division is required to examine for copyrightable authorship. Machine-readable copies are generally unsuitable for this task.”).

1509.1(C)(6)

Computer Screen Displays

As a general rule, a computer program and the screen displays generated by that program are
considered the same work, because in most cases the screen displays are created by the program
code, together with any internal image library. If the copyright in the program and the screen
displays are owned by the same claimant, the program and any related screen displays may be
registered with the same application. See Chapter 700, Section 721.10.
When an applicant expressly asserts a claim in a computer program, the registration covers the
copyrightable expression in the program code and any copyrightable screen displays that may
be generated by that code, even if the applicant does not mention “screen displays” in the application and does not submit a copy of the screen displays with the program code. By contrast,
if an applicant states “screen displays” in the application, the registration will not cover the computer program unless the applicant also asserts a claim in the “computer program” and submits
an appropriate deposit for the work. See Registration Decision; Registration and Deposit of
Computer Screen Displays, 53 Fed. Reg. 21,817, 21,819-20 (June 10, 1988).
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plays,

may submit a visual reproduction of the screen displays, such as printouts, photographs, or drawings, provided that the reproductions are no smaller than three by three inches and no larger than
nine by twelve inches. 37 C.F.R. § 202.20(c)(2)(vii)(C)(1). Alternatively, the applicant may submit a
CD-ROM, DVD-ROM, and/or a user manual for the computer program, provided that it contains
legible reproductions of the screen displays. (In this respect, the Compendium of U.S. Copyright
Office Practices, Third Edition supersedes the Office’s policy statement concerning the registration
and deposit of screen displays. See 54 Fed. Reg. 13,173, 13,177 (Mar. 31, 1989).)
If the screen displays primarily contain audiovisual material, the applicant should submit that
material on a ½ inch VHS format videotape or request special relief. However, if the screen displays simply demonstrate the functions of the computer program, the applicant should submit
printouts, photographs, or drawings that meet the size requirements discussed above. 37 C.F.R.
§ 202.20(c)(2)(vii)(C)(2).
NOTE: If the applicant is unable to submit identifying material using any of these options, the

applicant may ask for special relief from the deposit requirements. For information concerning
this procedure, see Section 1508.8. In the alternative, the applicant may submit two complete
copies of the work as published.
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1509.1(C)(7)

User Manuals and Other Documentation for a Computer Program

User manuals, instructional booklets, flowcharts, and other documentation that explain the
development or operation of a computer program may be registered with the U.S. Copyright
Office, provided that they contain a sufficient amount of original copyrightable authorship. See
Chapter 700, Section 721.11.
If the claimant owns the copyright in the program and the user manual or other documentation
for that program, and if the claimant physically packaged these items together and distributed
them to the public as a single, integrated unit (such as a shrink-wrapped box containing a disk
and booklet), it may be possible to register them together with one application and one filing
fee. Specifically, the applicant may be able to register the works with the unit of publication option. See 37 C.F.R. § 202.3(b)(4)(i)(A). By contrast, if the program and the documentation are
distributed online, if they are distributed separately from each other, or if they are owned by
different claimants, each element is considered a separate work and a separate application for
each element is required.
To register a computer program and the documentation for that program as a unit of publication,
the applicant should submit one complete copy of the unit, together with identifying portions of
the program code. (The deposit requirements for computer programs are discussed in Sections
1509.1(C)(1) through 1509.1(C)(5) above.
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To register a user manual or other documentation without asserting a claim in the computer
program, the applicant should submit two complete copies of the user manual or other documentation (if the work has been published) or one complete copy of the user manual or other
documentation (if the work is unpublished).

1509.1(D)

This Section discusses the deposit requirements for registering a specific version of a single-file
or multi-file database.
NOTE: When a specific version of a database has been infringed, the copyright owner may be

eligible to claim statutory damages if that version was registered with the U.S. Copyright Office
before the infringement began or within three months after that version was first published. See
17 U.S.C. § 412. A registration for a specific version of a database does not cover previously published versions of that database. Likewise, it does not cover any subsequent updates or revisions
that may be made to the database, regardless of whether the database is published or unpublished. However, the Office has established a special procedure that allows applicants to register
a database together with the subsequent updates or revisions that were made to that database
within a period of three months or less. The deposit requirements for this group registration
option are discussed in Chapter 1100, Section 1117.6.

1509.1(D)(1)

Databases Fixed in CD-ROMs

If the database has been fixed in a CD-ROM, the applicant must submit “one complete copy
of the entire CD-ROM package.” See 37 C.F.R. § 202.20(c)(2)(xix)(A). If a member of the Reg-
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istration Program is unable to view the CD-ROM using the equipment available in the U.S.
Copyright Office, he or she will communicate with the applicant. See id. § 202.20(c)(2)(xix)(B).
In all other cases, the applicant should submit identifying portions of the database, as discussed
in Sections 1509.1(D)(2) and 1509.1(D)(3) below.

1509.1(D)(2)

Databases That Do Not Consist Predominantly of Photographs

This Section discusses the deposit requirements for a database that does not consist predominantly of photographs.
The applicant should submit identifying portions for the specific version of the database that
the applicant intends to register, regardless of whether the database is published or unpublished.
The identifying portions should be submitted on paper or in microfilm and should be visually
perceptible without the aid of a machine or device. See 37 C.F.R. § 202.20(c)(2)(vii)(D).
The amount of material that is required varies depending on whether the applicant intends
to register a revised database, and whether the database contains a single data file or multiple
separate and distinct data files. For purposes of registration, a data file is a group of records
pertaining to a common subject matter, regardless of the size or the amount of data within the
records. Id. § 202.20(c)(2)(vii)(D)(2).
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whichever is less. In addition, the applicant should submit a descriptive statement
that contains the information set forth in Chapter 1100, Section 1117.6(C), and that clearly
identifies the creative authorship involved in selecting, coordinating, and/or arranging the
content of the database.

• If the applicant intends to register a revised version of a database that contains a single data

file, the applicant should submit fifty representative pages or data records that were added to
or modified in that version. In addition, the applicant should submit a statement confirming
that the work is a single-file database that does not require a descriptive statement.

• If the applicant intends to register a revised version of a database that contains multiple

separate or distinct data files, the applicant should submit fifty representative pages or data
records that were added to or modified in that version. In addition, the applicant should submit a descriptive statement that contains the information set forth in Chapter 1100, Section
1117.6(C), and that clearly identifies the new authorship involved in selecting, coordinating,
and/or arranging the content of the revised database.

See id. § 202.20(c)(2)(vii)(D)(1), (3), (4), (5).
If the database contains a copyright notice, the applicant should provide the following information:
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• If the notice is in a machine-readable format, the applicant should provide the exact content
of the notice and indicate the manner and frequency with which it is displayed (e.g., at a
terminal when a user signs on, continuously on the terminal display, on printouts from the
database, etc.).

• If the notice appears on copies of the database or on magnetic tape reels or the containers for
those reels, the applicant should submit a photocopy or other sample of the notice.

Id. § 202.20(c)(2)(vii)(D)(6)-(7).

1509.1(D)(3)

Databases That Predominantly Consist of Photographs

This Section discusses the deposit requirements for a database that consists predominantly of
photographs.
In all cases, the applicant must submit a copy of each photograph that is included in the claim.
37 C.F.R. § 202.20(c)(2)(vii)(D)(8). The applicant may submit the photographs in a hard copy
format using one of the formats described in Chapter 1100, Section 1116.4. In the alternative,
the applicant may upload the photographs in an electronic format, provided that the applicant
obtains permission to use the electronic registration system from the Visual Arts Division, and
submits the online application and the deposit copies after consulting with, and under the
supervision of, that Division.
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NOTE: In some cases, the Visual Arts Division may ask the applicant to submit additional deposit

material, particularly when the claim is submitted using the electronic registration system. For
specific guidance, applicants should contact the Visual Arts Division at (202) 707-8202.
See generally Deposit Requirements for Registration of Automated Databases That Predominantly Consist of Photographs, 76 Fed. Reg. 5106 (Jan. 28, 2011); Registration of Claims to
Copyright, 76 Fed. Reg. 4072 (Jan. 24, 2011).

1509.1(E)

Literary Works Fixed in a CD-ROM

To register a literary work that is fixed in a CD-ROM, the applicant generally should submit one
complete copy of the entire CD-ROM package, “including a complete copy of any accompanying
operating software and instructional manual . . . .” 37 C.F.R. § 202.20(c)(2)(xix)(A). If the work
is fixed in print as well as in the CD-ROM, the applicant also should submit a printed version
of the work that is embodied in the CD-ROM. Id.
A complete copy of a published CD-ROM package includes all the elements comprising the
applicable unit of publication, “including elements that if considered separately would not be
copyrightable subject matter or could be the subject of a separate registration.” Id.
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Examples:

• A user manual.
• Installation instructions.
• Packaging that contains descriptive or instructional material.
If the CD-ROM is not the primary component of the published literary work, the applicant
should submit two copies of the work as published.
Example:

• The applicant intends to register a workbook that contains text and illustrations together with a CD-ROM that is attached to the back cover. The CDROM is published with the workbook and it contains tests and other ancillary
material. Because the workbook is the primary component of the published
literary work, the applicant should submit two complete copies of the entire
workbook package (including the CD-ROM).
If a member of the Registration Program is unable to view the CD-ROM using standard Office
equipment, the Office may accept identifying material or alternative deposit materials under a
grant of special relief (in addition to the complete CD-ROM package). See id. § 202.20(c)(2)(xix)
(B). For information concerning this procedure, see Section 1508.8.

1509.1(F)
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By contrast, only one copy or phonorecord is required to register instructions for needlework or a
craft kit, regardless of whether the work is published or unpublished. 37 C.F.R. § 202.20(c)(2)(i)(J).

1509.1(G)

Tests and Answer Material for Tests

To register a test or answer material for a test that was published in another literary work, the
applicant should submit two complete copies of that literary work.
If the test or answer material for a test is unpublished or if it was not published with another
literary work, the applicant should submit one complete copy of the test and/or answer sheets
that the applicant intends to register. 37 C.F.R. § 202.20(c)(2)(vi).
For a discussion of the deposit requirements for secure tests, see Chapter 700, Section 720.2.
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1509.1(H)

Deposit Requirements for Group Registration Options

The Office offers a group registration option for serials, daily newspapers, daily newsletters,
contributions to periodicals, and databases. The deposit requirements for these options are
discussed in the following sections of Chapter 1100:

• Serials: Section 1109.5.
• Daily Newspapers: Section 1110.5.
• Daily Newsletters: Section 1111.5.
• Contributions to Periodicals: Section 1115.5.
• Databases: Section 1117.6.
1509.1(I)

Foreign Literary Works

To register an unpublished literary work that was created by a citizen or national of a foreign
country, the applicant should submit one complete copy or phonorecord that contains all the
authorship claimed on the application.
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To register a literary work that was published solely in a foreign country, the applicant should
submit one complete copy or phonorecord of the work as first published in that country. See 37
C.F.R. § 202.20(c)(1)(iv).

content of the U.S. edition is identical to the content of the foreign edition. See id.

1509.1(J)

GATT Literary Works

The General Agreement on Tariffs and Trade (“GATT”) is an international trade agreement. To
register a published literary work that was restored to copyright protection in the United States
under GATT, the applicant may submit deposit copy(ies) in the following formats listed in
descending order of preference:
1. The work as first published.
2. A reprint or rerelease of the work as first published.
3. A photocopy or identical reproduction of the work as first published.
4. A revised version which includes a substantial amount of the copyrightable content of the
restored work with an indication in writing of the percentage of the restored work appearing
in the revision.
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See 37 C.F.R. § 202.12(c)(3)(i). For general information concerning GATT registrations, see
Chapter 2000, Section 2007.

1509.1(K)

Deposit Requirements for Literary Works: At a Glance

The following charts provide a brief summary of the deposit requirements for registering various
types of literary works. For a detailed discussion of these requirements, see Sections 1509.1(A)
through 1509.1(J) above.
If the applicant is unable to submit a deposit that satisfies these requirements, the applicant
may ask for special relief. For information concerning this procedure, see Section 1508.8.

General Requirements
Nature of the Work

Published

Unpublished

Unpublished works

n/a

One complete copy representing
the entire copyrightable content

Works first published in the United
States before 1/1/78

Two complete copies of the work as
first published

n/a

Works that are not listed below that
are published solely in a foreign
country

One complete copy of the work
as first published in the foreign
country

n/a

Works that are not listed below that
are first published in a foreign country
and subsequently published in the
United States

One complete copy of the work
as first published in the foreign
country, or one complete copy of
the best edition published in the
United States if the content of the
U.S. and foreign editions is identical

n/a

Literary works published solely in hard
copy format that are not listed below

Two complete copies of the best
edition of the work in hard copy
format

n/a

Literary works published in hard copy
and electronic format that are not
listed below

Two complete copies of the best
edition of the work in hard copy
format

n/a
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See Section 1507.2

Literary works published solely in electronic format that are not listed below

n/a

Serials and Contributions to Collective Works
Nature of the Work

Published

Unpublished

Serials

Two complete copies of the best edition of the serial

One complete copy representing
the entire copyrightable content

Contributions to collective works other
than newspapers

One complete copy of the best edition of the collective work, or a photocopy or other reproduction of the
contribution as it was published in
the collective work

One complete copy representing
the entire copyrightable content

Contributions to newspapers

One complete section containing
the contribution or a cut out of the
contribution from the newspaper

One complete copy representing
the entire copyrightable content

Computer Programs
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Derivative computer programs

If revisions occur throughout the
program, submit the first and last
twenty-five pages of the source
code. If revisions do not appear in
the first or last twenty-five pages,
submit fifty pages of source code
containing revised material. In
both cases, submit the page of
the source code that contains the
notice (if any).

If revisions occur throughout the
program, submit the first and last
twenty-five pages of the source
code. If revisions do not appear in
the first or last twenty-five pages,
submit fifty pages of source code
containing revised material. In
both cases, submit the page of
the source code that contains the
notice (if any).

Computer programs that contain
trade secrets

See Section 1509.1(C)(4)

See Section 1509.1(C)(4)

Computer programs fixed in CD-ROM
format

One complete copy of the
CD-ROM package and identifying
portions of the source code for the
program

One complete copy of the
CD-ROM package and identifying
portions of the source code for the
program

Computer screen displays

See Section 1509.1(C)(6)

See Section 1509.1(C)(6)
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User manuals and other documentation for a computer program

See Section 1509.1(C)(7)

See Section 1509.1(C)(7)

Databases
Nature of the Work

Published

Unpublished

Databases fixed in CD-ROM

One complete copy of the
CD-ROM package

One complete copy of the
CD-ROM package

Single-file databases

One copy of the first and last
twenty-five pages or equivalent
units of the database, together
with a copy of the notice (if any)
and a statement confirming that
the work is a single-file database
that does not require a descriptive
statement

One copy of the first and last
twenty-five pages or equivalent
units of the database, together
with a copy of the notice (if any)
and a statement confirming that
the work is a single-file database
that does not require a descriptive statement

Multi-file databases

Fifty complete data records from
each data file or the entire data file
(whichever is less), together with
a copy of the notice (if any), and
a descriptive statement that contains the information set forth in
Chapter 1100, Section 1117.6(C), and
that clearly identifies the creative
authorship in the selection, coordination, and/or arrangement of the
database

Fifty complete data records from
each data file or the entire data
file (whichever is less), together
with a copy of the notice (if any),
and a descriptive statement that
contains the information set forth
in Chapter 1100, Section 1117.6(C),
and that clearly identifies the creative authorship in the selection,
coordination, and/or arrangement of the database

Fifty representative pages or data
records that were added to or
modified in the specific version of
the database that the applicant
intends to register, together with
a copy of the notice (if any) and
a statement confirming that the
work is a single-file database that
does not require a descriptive
statement

Fifty representative pages or data
records that were added to or
modified in the specific version of
the database that the applicant
intends to register, together with
a copy of the notice (if any) and
a statement confirming that the
work is a single-file database that
does not require a descriptive
statement
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Revised multi-file databases

Fifty representative pages or data
records that were added to or
modified in the specific version
of the database that the applicant intends to register, together
with a copy of the notice (if any),
and a descriptive statement that
contains the information set forth
in Chapter 1100, Section 1117.6(C),
and that clearly identifies the new
authorship in the selection, coordination, and/or arrangement of the
revised database

Fifty representative pages or data
records that were added to or
modified in the specific version
of the database that the applicant intends to register, together
with a copy of the notice (if any),
and a descriptive statement that
contains the information set forth
in Chapter 1100, Section 1117.6(C),
and that clearly identifies the new
authorship in the selection, coordination, and/or arrangement of the
revised database

Databases consisting predominantly
of photographs

See Section 1509.1(D)(3)

See Section 1509.1(D)(3)

Instructional Works and Tests
Nature of the Work

Published

Instructional works, such as cookbooks
and user manuals that are not listed
below

Two complete copies of the best
edition of the work

Secure tests

See Chapter 700, Section 720.2

Unpublished

c. copy representing
One
Incomplete
,
p
u
copyrightable
content
ro the ,entire
19
0
G
2
w
o
1
l
l
1
i
. v. Z n March
c
n
I
Instructions for needlework or craft
One
One complete copy representing
T, completeivcopy
dofothe best
e
VHedition
kits
of
the
work
the entire copyrightable content
n
h
i
arc
ited
7
c
8
One complete copy representing
Tests and answer material for tests
355 See Section 1509.1(G)
7
1
.
the entire copyrightable content
o
N
See Chapter 700, Section 720.2

Other Types of Literary Works
Nature of the Work

Published

Unpublished

Book jackets

One complete copy of the best edition of the jacket

One complete copy representing
the entire copyrightable content

Lectures, sermons, speeches, and
addresses

When published individually, one
complete copy of the best edition of
the work

One complete copy representing
the entire copyrightable content

Literary works fixed on phonorecords

One complete phonorecord containing the best edition of the work

One complete phonorecord representing the entire copyrightable
content

Two-dimensional games

One complete copy of the best edition of the game

One complete copy representing
the entire copyrightable content
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Games reproduced in three-dimensional objects

Identifying material representing
the entire copyrightable content
(unless the game consists of multiple parts that are packaged and
published in container larger than
twelve by twenty-four by six inches,
in which case the applicant may
submit one complete copy of the
best edition in lieu of identifying
material)

Identifying material representing
the entire copyrightable content

Literary works fixed in a CD-ROM

See Section 1509.1(E)

See Section 1509.1(E)

Multimedia kits

One complete copy of the best edition of the kit

One complete copy representing
the entire copyrightable content

Group Registration Options
Nature of the Work

Published

Unpublished

Group registration of serials

See Chapter 1100, Section 1109.5

n/a

n/a nc.
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databases
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Group registration of daily
newspapers

1509.2

See Chapter 1100, Section 1110.5

Deposit Requirements for Works of the Performing Arts

The U.S. Copyright Office uses the term “work of the performing arts” to refer collectively to
the following works of authorship:

• Musical Works, including any accompanying words.
• Sound Recordings.
• Dramatic Works, including any accompanying music.
• Choreographic works.
• Pantomimes.
• Audiovisual Works.
• Motion Pictures.
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The Copyright Act does not define the term “work of the performing arts,” nor does it provide
definitions for the majority of the works listed above. As a general matter, a work that was created to be performed “directly before an audience or indirectly by means of a device or process”
is a work of the performing arts. 37 C.F.R. § 202.3(b)(1)(ii).
To register a work that was first published in the United States on or after January 1, 1978, the
applicant generally should submit two complete copy(ies) or phonorecord(s) of the best edition
of that work. See id. § 202.20(c)(1)(iii).
As discussed in Section 1504.2, the criteria used to identify the best edition of a work are listed in
the Best Edition Statement, which is set forth in Appendix B to Part 202 of the Office’s regulations. It is also posted on the Office’s website in Best Edition of Published Copyrighted Works
for the Collections of the Library of Congress (Circular 7b).
To register a work published in both electronic and hard copy formats, the applicant should
submit one or two complete copy(ies) or phonorecord(s) of the work in the hard copy format.
If the work was published solely in electronic format, the applicant may submit digital file(s)
containing one or two complete copy(ies) or phonorecord(s) of the work, provided that the
requirements set forth in Section 1507.2 have been met.
There are exceptions to these rules for certain types of performing art works. The deposit requirements for these types of works are discussed in Sections 1509.2(A) through 1509.2(E). The
deposit requirements for performing arts works published in a foreign country are discussed in
Sections 1509.2(F) and 1509.2(G).

1509.2(A)
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This Section discusses the deposit requirement for musical works. This requirement varies depending on whether the work is published or unpublished, and whether it was published in
copies or phonorecords.
Phonorecords are “material objects” in which sounds have been fixed “and from which the
sounds can be perceived, reproduced, or otherwise communicated, either directly or with the
aid of a machine or device.” 17 U.S.C. § 101. Examples of physical phonorecords include compact
discs, LPs, and cassette tapes. Examples of electronic phonorecords include digital audio files
(such as .mp3 or .wav) stored on a computer, a flash drive, or other electronic device.
Copies are “material objects” (other than phonorecords) in which the work has been fixed “and
from which the work can be perceived, reproduced, or otherwise communicated, either directly
or with the aid of a machine or device.” Id. Examples of physical copies include printed formats (such as sheet music, a score, or a manuscript), as well as audiovisual formats (such as the
soundtrack for a motion picture). Examples of electronic copies include digital files (such as .PDF,
.DOC, .avi, or .mpeg) stored on a computer, a flash drive, or other electronic device.
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1509.2(A)(1)

Unpublished Musical Works

To register an unpublished musical work, the applicant should submit one complete copy or
phonorecord of the work that contains all the authorship claimed on the application. This requirement may be satisfied by uploading an electronic file to the electronic registration system,
provided that it is submitted in one of the acceptable file formats listed in Section 1508.1.

1509.2(A)(2)

Published Musical Works

The deposit requirement for published musical works varies depending on whether the work was
first published in the United States or in a foreign country. It also varies depending on whether
the work was published in copies, phonorecords, both copies and phonorecords, or solely in a
motion picture. These requirements are discussed below in Sections 1509.2(A)(2)(a) through
1509.2(A)(2)(d).

1509.2(A)(2)(a)

Musical Works Published in the United States in Phonorecords

If the musical work was published in the United States solely on phonorecords, the applicant
should submit one complete phonorecord containing the best edition of the published work.
37 C.F.R. § 202.20(c)(2)(i)(H).

1509.2(A)(2)(b)
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work. In other words, if the work was published on physical and electronic phonorecords (such
as a compact disc or a digital audio file), and in physical or electronic copies (such as sheet music
or PDF files), the applicant should submit two complete copies of the best edition, rather than
submitting a phonorecord.
The criteria used to determine the best edition for a musical work are listed in section VI of the
“Best Edition Statement,” which is set forth in Appendix B to Part 202 of the Office’s regulations.
The Best Edition Statement is also posted on the Office’s website in Best Edition of Published
Copyrighted Works for the Collections of the Library of Congress (Circular 7b).
Specifically, if the musical work was published in a printed edition, the applicant should submit two complete copies of the work as published in that edition. If the work was published in
multiple printed editions, the applicant should review the Best Edition Statement and should
submit the edition that is listed highest on the list.
NOTE: There are two limited exceptions to this rule for works published in the following formats:

• If the musical work was published solely in copies (or published in both copies and phonorecords), and if the copies were published solely by rental, lease, or lending, the applicant
should submit one complete copy of the best edition. 37 C.F.R. § 202.20(c)(2)(i)(E). If the
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work was published as a full score and parts, the full score is considered the complete copy.
Id. § 202.20(b)(2)(vi)(A). If it was published as a conductor’s score and parts, the conductor’s
score is considered the complete copy. Id. § 202.20(b)(2)(vi)(B).

• If the musical work was published as a contribution to a collective work (such as a hymn

published in a hymnal), the applicant may submit one complete copy of the collective work,
or a photocopy of the work as it was published in the collective work. 37 C.F.R. § 202.20(b)
(2)(iv), (c)(2)(xv).

1509.2(A)(2)(c)

Musical Works First Published in a Foreign Country

If the musical work was first published in a foreign country, and if the work was published in
only one format, the applicant should submit one complete copy or phonorecord of the work
as published in that format.
If the musical work was first published in a foreign country, and if the work was published in
more than one format, the applicant should submit one complete copy or phonorecord of the
first published edition. See 37 C.F.R. § 202.20(c)(1)(iv).
If the musical work was first published in a foreign country, and then subsequently published
in the United States, the applicant may submit one complete copy or phonorecord of the edition that was first published in the foreign country. Alternatively, the applicant may submit one
complete copy or phonorecord of the “best edition” that was published in the United States,
provided that the content of the U.S. edition is identical to the content of the foreign edition.
See id. For information concerning the best edition requirement, see Sections 1509.2(A)(2)(a)
and 1509.2(A)(2)(b).

1509.2(A)(2)(d)
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If the musical work was published in the United States or a foreign country solely in a motion
picture, the applicant may submit identifying material instead of submitting a copy of the
actual motion picture. Specifically, the applicant may submit the following:

• A transcription of the entire musical work; or
• A reproduction of the entire musical work on a phonorecord, and photographs or other
reproductions from the motion picture showing the title of the motion picture, the credits
for the soundtrack, and the copyright notice for the soundtrack (if any).

See 37 C.F.R. §§ 202.20(c)(2)(i)(I), 202.20(c)(2)(xii), 202.21(f).

1509.2(B)

1509.2(B)(1)

Sound Recordings

Unpublished Sound Recordings

To register an unpublished sound recording, the applicant should submit one complete phonorecord of the work that contains all of the authorship claimed on the application.
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1509.2(B)(2)

Published Sound Recordings

To register a sound recording published in the United States, the applicant should submit two
complete phonorecords containing the best edition of the work. The criteria used to determine
the best edition for a sound recording are listed in section V of the “Best Edition Statement,”
which is set forth in Appendix B to Part 202 of the Office’s regulations. The Best Edition Statement is also posted on the Office’s website in Best Edition of Published Copyrighted Works for
the Collections of the Library of Congress (Circular 7b).
The deposit for a claim in a sound recording is considered complete when it “includes the phonorecord, together with any printed or other visually perceptible material” that was published
with the sound recording, such as cover art, liner notes, or the sound recording container. 37
C.F.R. §§ 202.19(b)(2); 202.20(b)(2)(v). For example, the Office will not accept a CD in a plain
jewel case as the deposit copy for a claim in a published sound recording if the sound recording
was marketed with cover art and liner notes.

1509.2(B)(3)

Sound Recordings Published in Electronic Format

To register a sound recording published in the United States in both electronic and hard copy
formats, the applicant should submit two complete phonorecords containing the best edition
of the work in the hard copy format. If the sound recording was published solely in electronic
format, the applicant may submit digital files containing a complete phonorecord of the work,
provided that the requirements set forth in Section 1507.2 have been met.

1509.2(C)
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Unpublished Dramatic Works

To register an unpublished dramatic work, the applicant should submit one complete copy or
phonorecord that contains all the authorship claimed in the application.

1509.2(C)(2)

Published Dramatic Works

To register a dramatic work published in the United States in visually perceptible copies, the
applicant generally should submit two complete copies of the best edition of the work. If the
dramatic work was published solely in electronic form, the applicant may submit a digital file
containing one complete copy of the work. See Section 1507.2.
To register a dramatic work published on phonorecords in the United States, the applicant
should submit one complete phonorecord containing the best edition of the work. As discussed
in Section 1504, the criteria used to determine the best edition for a particular work are listed
in the “Best Edition Statement,” which is set forth in Appendix B to Part 202 of the Office’s
regulations. The Best Edition Statement is also posted on the Office’s website in Best Edition
of Published Copyrighted Works for the Collections of the Library of Congress (Circular 7b)).
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If the dramatic work was published in a motion picture in the United States and if the dramatic
work and the motion picture are authored and/or owned by the same party, the applicant may
satisfy the deposit requirements for both works by submitting one complete copy of the motion picture together with the separate written description described in Section 1509.2(F)(1). A
separate copy of the screenplay is not required.
If the dramatic work and the motion picture are not authored or owned by the same party, the
applicant may submit one compete copy of the screenplay together with the identifying material described in Section 202.21(f) of the regulations in lieu of submitting an actual copy of the
motion picture.

1509.2(D)

Choreographic Works and Pantomimes

Choreographic works and pantomimes generally are fixed in visually perceptible copies, because these types of works are based on the physical movements of a person’s body. The forms
of fixation for choreography and pantomime typically include dance notation, motion pictures,
textual descriptions, as well as drawings, illustrations, and/or photographs constituting the best
edition of the work. See Chapter 800, Sections 805.3(D) and 806.3(D).

1509.2(D)(1)

1509.2(D)(2)

Unpublished Choreographic Works and Pantomimes
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register a choreographic work or pantomime published in a motion picture, the applicant should submit one complete copy of the best edition of the motion picture. 37 C.F.R. §
202.20(c)(2)(i)(I).
If the work was published in the United States in printed copies, the applicant generally should
submit two complete copies of the best edition of the printed work. If the work was published
solely in electronic form, the applicant may submit a digital file containing one complete copy
of the work. See Section 1507.2.
The criteria used to determine the best edition for a work published in printed copies are listed
in section I of the “Best Edition Statement,” and the criteria for determining the best edition of
a motion picture are listed in section III of the Statement. As discussed in Section 1504, the Best
Edition Statement is set forth in Appendix B to Part 202 of the Office’s regulations. It is also
posted on the Office’s website in Best Edition of Published Copyrighted Works for the Collections of the Library of Congress (Circular 7b).

1509.2(E)

Audiovisual Works

The term “audiovisual works” encompasses many categories of works that are “intrinsically
intended to be shown by the use of machines or devices . . . .” 17 U.S.C. § 101. Motion pictures
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represent the largest category of audiovisual works; these types of works are discussed in Section
1509.2(F). The audiovisual components of computer screen displays are discussed in Section
1509.1(C)(6). For all other types of audiovisual works, the deposit requirements vary depending
on whether the work has been fixed on a CD-ROM or another type of machine-readable copy.

1509.2(E)(1)

Audiovisual Works Fixed in a CD-ROM

To register an audiovisual work that is fixed in a CD-ROM the applicant must submit one
complete copy of the entire CD-ROM package, “including a complete copy of any accompanying
operating software and instructional manual . . . .” 37 C.F.R. § 202.20(c)(2)(xix)(A).
A complete copy of a published CD-ROM package includes all the elements comprising the
applicable unit of publication, “including elements that if considered separately would not be
copyrightable subject matter or could be the subject of a separate registration.” Id.
If a member of the Registration Program is unable to view the CD-ROM using standard Office
equipment, the Office may accept alternative deposit materials under a grant of special relief (in
addition to the complete CD-ROM package). See id. § 202.20(c)(2)(xix)(B).
If the work has been fixed in any other medium of expression, the applicant should refer to
Section 1509.2(E)(2).

1509.2(E)(2)

Inc.
,
p
u
ro
19
0
G
2
w
,
Audiovisual Works Fixed in Machine-Readable
Copies1
Other Than a CD-ROM
o
. Zill March 1
v
.
c
In that has
on fixed or published solely in machine-readable
To register an audiovisual
T, work
d been
H
e
V
v
i
n
h
i
copies other
than a CD-ROM,cthe applicant should submit identifying material, such as:
cited 5587 ar
• A videotape
17-3or a series of photographs depicting representative portions of the copyrightable
.
o
Ncontent of the work; and
• A separate synopsis of the work.

37 C.F.R. § 202.20(c)(2)(viii)(B). The applicant also may submit any packaging and/or instructional
material that accompanies the pictorial images, if that material contains copyrightable authorship.
Examples of audiovisual works that fall within this category include arcade games and videogames that are not fixed on CD-ROMs.
In all cases, the applicant should include the title of the work on the identifying material. If the
work has been published the applicant also should include the copyright notice for the work (if
any). Id. § 202.20(c)(2)(viii).
Note: If the applicant is unable to submit identifying material using any of these options, the
applicant may ask for special relief from the deposit requirements. For information concerning
this procedure, see Section 1508.8.
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1509.2(E)(3)

Audiovisual Works Published in Electronic Format

To register an audiovisual work published in electronic and hard copy formats, the applicant
should submit two complete copies of the best edition of the work in the hard copy format. If
the audiovisual work was published solely in electronic format, the applicant may submit digital
files containing a complete copy of the work, provided that the requirements set forth in Section
1507.2 have been met.

1509.2(F)

Motion Pictures

This Section discusses the deposit requirements for motion pictures created or published after
January 1, 1978. For information concerning motion pictures published before that date, see
Chapter 2100. For information concerning a musical work that was published solely in a motion
picture, see Section 1509.2(A)(2)(d).
To register an unpublished or published motion picture, the applicant should submit one
complete copy of the work. 37 C.F.R. § 202.20(c)(2)(ii). In addition, the applicant should submit
a separate written description of the nature and general content of the work, such as a continuity,
pressbook, or synopsis. Id.
A copy of a motion picture is complete when “the reproduction of all of the visual and aural
elements comprising the copyrightable subject matter in the work is clean, undamaged, undeteriorated, and free of splices, and if the copy itself and its physical housing are free of any defects
that would interfere with the performance of the work or that would cause mechanical, visual,
or audible defects or distortions.” 37 C.F.R. § 202.20(b)(2)(vii).

1509.2(F)(1)
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register an unpublished motion picture, the applicant should submit one complete copy of
the work, together with a separate written description of the work. 37 C.F.R. § 202.20(c)(2)(ii).

As a general rule, the applicant may submit an unpublished motion picture in any format, provided that the registration specialist can examine the work using the Office’s standard equipment.
For example, the applicant may upload a copy of the work through the electronic registration
system, provided that it is submitted in one of the acceptable file formats discussed in Section
1508.1, and provided that the registration specialist can examine the work using the Office’s
standard equipment. Alternatively, the applicant may submit the work on a videodisc, such as a
DVD, Blu-ray disc, CD-ROM, DVD-ROM, or on a flash drive.

1509.2(F)(2)

Published Motion Pictures

To register a published motion picture, the applicant should submit one complete copy of
the work as published, together with a separate written description of the work. See 37 C.F.R. §
202.20(c)(2)(ii).
The specific nature of the copy that should be submitted varies depending on whether the work
was published in the United States or in a foreign country. These requirements are discussed
below in Sections 1509.2(F)(2)(a) and 1509.2(F)(2)(b).
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1509.2(F)(2)(a)

Motion Pictures Published in the United States on or After January 1, 1978

If the motion picture was published in the United States on or after January 1, 1978, the applicant should submit one complete copy of the best edition of that work.
The criteria used to determine the best edition for a motion picture are listed in Section III of the
“Best Edition Statement,” which is set forth in Appendix B to Part 202 of the Office’s regulations.
The Best Edition Statement is also posted on the Office’s website in Best Edition of Published
Copyrighted Works for the Collections of the Library of Congress (Circular 7b).
Specifically, if the motion picture was published in one of the formats listed immediately below
the applicant should submit one complete copy of the work in the format that appears on this
list. If the work was published in two or more of the formats listed immediately below, the applicant should submit the work in the format that is listed first. If the work was published in an
electronic format and in one or more of the hard copy formats listed immediately below, the
applicant should submit one complete copy of the hard copy format. See 37 C.F.R. § 202.20(b)(1).

• Film Formats:
1. Preprint material (by special arrangement)
2. 70 mm positive print (if original production negative is greater than 35 mm)
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2. Digital Beta (Digibeta)
3. DVD
4. VHS Cassette
See 37 C.F.R. Part 202, Appendix B, Section III.

The following examples illustrate the appropriate method for identifying the “best edition” in cases
where a motion picture was published in one or more of the formats listed immediately above.

• An animated film was published solely on a commercial DVD. The applicant should submit
one complete copy of the commercial DVD.

• A major motion picture was published in 35mm film, a commercial DVD, and a VHS cassette.
The applicant should submit one complete copy of the 35mm film, because film formats are
preferred over video formats, such as DVD and VHS.

• A documentary was published on DVD and VHS cassette. The applicant should submit one
complete copy of the DVD, because DVD formats are preferred over VHS.
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• A comedy routine was published on a commercial DVD and published online as a digital

download. DVDs are included on the list of preferred formats, but digital downloads are not.
Therefore, applicant should submit one complete copy of the DVD.

In all cases, applicants should focus solely on the editions or formats that actually exist as of the
date that the claim is filed. For instance, if the motion picture was published solely as a digital
cinema package (DCP), there is no need to create a new edition on 35 mm film, digibeta, or any
of the other formats listed on the Best Edition Statement.
If the motion picture was published in a format that is not listed on the Best Edition Statement,
the applicant may request further guidance concerning the deposit requirements for registration
by submitting a written request to the Office of Registration Policy & Practice. If the motion
picture was published solely in a DCP format, the applicant may upload the work in any of the
acceptable file formats listed in Section 1508.1, provided that the file does not exceed 500 megabytes. Alternatively, the applicant may submit one complete copy of the work on a DVD-R.

1509.2(F)(2)(b)

Motion Pictures Published in a Foreign Country on or after January 1, 1978

If the motion picture was published solely in a foreign country on or after January 1, 1978, and
if the work was published in only one format, the applicant should submit one complete copy
of the work as published in that format.
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If the motion picture was published solely in a foreign country, and if the work was published
in more than one edition, the applicant should submit one complete copy of the first published
edition. See 37 C.F.R. § 202.20(c)(1)(iv).

edition is identical to the content of the foreign edition. See id. For information concerning the
best edition requirement, see Section 1509.2(F)(2)(a).

1509.2(F)(3)

Motion Pictures Contained in Formats That Cannot Be Viewed by the U.S.
Copyright Office

The U.S. Copyright Office may not have equipment needed to examine a motion picture for
copyrightable authorship. If so, the registration specialist may ask the applicant to resubmit
the work in a different format.
Alternatively, the specialist may proceed with his or her examination without requesting a viewable copy of the motion picture, provided that (i) the applicant submitted a separate written
description of the work, such as a continuity, press book, synopsis, or the final shooting script,
and (ii) the written description sufficiently identifies the copyrightable material in the work, and
includes the following information:

• The continuing title of the work and the episode title (if any);
• The nature and general content of the program and its dialog or narration (if any);
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• The running time; and
• All credits appearing on the work, including the copyright notice (if any).
37 C.F.R. § 202.21(h).

1509.2(F)(4)

The Motion Picture Agreement

The Library of Congress may, at its sole discretion, enter into an agreement permitting the return
of copies of published motion pictures to the applicant under certain conditions and establishing certain rights and obligations with respect to such copies on the part of both the applicant
and the Library. See 37 C.F.R. § 202.20(c)(2)(ii).
The current Motion Picture Agreement states that after a motion picture has been registered,
the deposit copy will be returned to the applicant upon written request. However, the applicant
may be required to resubmit a copy of the work for the Library’s permanent collection within a
period of two years. By signing the Agreement, the applicant agrees to provide the Library with
a copy that meets the archival quality standards set forth in the Agreement in the event that
the film is recalled. See Deposit Requirements; Motion Pictures, 43 Fed. Reg. 12,320, 12,322-24
(Mar. 24, 1978).
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Applicants may request a copy of the Motion Picture Agreement by calling the Office’s Motion
Picture Team at (202) 707-8182.

1509.2(F)(4)(a)

The Agreement may also be used by the owner of copyright in a work initially published outside the United States, but later published in this country prior to the date of deposit. Works
published only outside the United States may be made subject to the Agreement if (i) the owner
of copyright executes the Motion Picture Agreement together with the Standard Modification
of the Agreement, and (ii) if that party has an established business office in the United States
or has designated an agent in the United States with express authority to receive service in the
event the Agreement is breached.
Applicants may request a copy of the Standard Modification of the Motion Picture Agreement
by calling the Office’s Motion Picture Team at (202) 707-8182.

1509.2(F)(4)(b)

Who May Sign the Motion Picture Agreement?

The Motion Picture Agreement may be signed by an individual applicant or his or her legal
representative. A business entity may sign the Agreement through a legal representative empowered to bind the entity, such as an officer of a corporation, an attorney for the applicant, or
another agent who is satisfactory to the Library of Congress. In certain cases, the signing party
may be required to complete the Standard Modification to the Motion Picture Agreement. Legal
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representatives may also be required to sign a bond that subjects that party to certain liability
under the Agreement.

1509.2(F)(4)(c)

The Supplementary Property Agreement

If the applicant has entered into the Motion Picture Agreement the Office may accept a deposit
copy in a format other than the best edition if the applicant signs the Supplementary Property
Agreement. By signing the Supplemental Property Agreement, the applicant agrees to resubmit
a best edition copy of archival quality if the Library of Congress demands a copy of the motion
picture under the Motion Picture Agreement.
Applicants may request a copy of the Supplementary Property Agreement by calling the Office’s
Motion Picture Team at (202) 707-8182.

1509.2(F)(4)(d)

Return of the Deposit Copy Under the Motion Picture Agreement

The U.S. Copyright Office will return the deposit copy to the applicant pursuant to the Motion
Picture Agreement if the applicant submits a specific written request. In particular, if the applicant signs the Supplementary Property Agreement discussed in Section 1509.2(F)(4)(c), that
document will be interpreted as a written request for the return of the deposit copy.
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If the work is to be returned by a private courier designated by the applicant, the applicant should
include shipping instructions with the request. The instructions should indicate that the motion
picture is to be returned at the applicant’s expense and it should include the name of the courier,
an account number (if any), a declaration of value, and the amount of insurance required.

based on the estimated replacement cost for a copy of identical physical characteristics produced
by a commercial laboratory.
Unless the Office is otherwise directed in writing at the time of deposit, motion pictures will be
returned to the applicant by Special Fourth Class Mail. In such cases, the Library of Congress
does not assume any responsibility for providing insurance. Because of the high risk of loss
with respect to certain films, the Office ordinarily will attempt to contact applicants who submit
35mm feature films, oversize deposits, and copies of special value for instructions for return by
private courier at the applicant’s expense.

1509.2(F)(4)(e)

Recall of the Deposit Copy Under the Motion Picture Agreement

At any time within two years from the date of the initial deposit, the Library of Congress may
make a written request that a copy of archival quality be submitted for its permanent collections
under the terms of the Motion Picture Agreement. The party receiving the request must submit
one complete copy of the film, meeting the standards set forth in Appendix A of the Agreement,
to the Library at the address specified in the request within six months from the date of the recall.
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1509.2(F)(4)(f)

Quality of the Copy Deposited Under the Motion Picture Agreement

If an applicant has signed the Motion Picture Agreement and submits a deposit copy without
requesting the return of that copy, the motion picture is considered a “non-agreement” film and
is treated as though there is no Agreement on file.
The standards governing the quality of a non-agreement film are set forth in Sections 1509.2(F)
(1) and 1509.2(F)(2), and the special “archival quality” standards set forth in the Motion Picture
Agreement and Appendix A thereto do not apply. That said, any copy recalled by the Library of
Congress under the Agreement must meet all the technical guidelines set forth in Appendix A
to the Agreement.

1509.2(F)(4)(g)

Termination of the Motion Picture Agreement

The Library of Congress may terminate the Motion Picture Agreement for any good cause, including single or repeated instances involving a breach of the Agreement. If the Library terminates an Agreement, the termination applies only to motion pictures deposited after the termination, and does not affect the rights or obligations of either party with respect to any copies
previously deposited or returned under the Agreement. If the Library terminates the Agreement,
it will not reinstate the Agreement or enter into any similar or subsequent agreement with the
applicant or its successors in interest, unless the Library determines in its sole discretion that
doing so would be in the best interests of the Library. 37 C.F.R. § 202.20(c)(2)(ii).

1509.2(G)
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To register a work of the performing arts that was published solely in a foreign country, the applicant should submit one complete copy or phonorecord of the work as first published in that
country. 37 C.F.R. § 202.20(c)(1)(iv).
If the work was published in a foreign country and then subsequently published in the United
States, the applicant may submit one complete copy or phonorecord of the work as first published in the foreign country. Alternatively, the applicant may submit one complete copy or phonorecord of the best edition that was published in the United States, provided that the content
of the U.S. edition is identical to the content of the foreign edition. See id.

1509.2(H)

GATT Works of the Performing Arts

GATT is an international trade agreement that extended copyright protection to certain classes
of works that were in the public domain in the United States, such as sound recordings that
were first fixed outside the United States before February 15, 1972. For information concerning
the deposit requirements for such works, see Section 1509.1(J).
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1509.2(I)

Registration Deposit Requirements for Works of the Performing Arts:
At a Glance

The following charts provide a brief summary of the deposit requirements for various types
of works of the performing arts. For a detailed discussion of these requirements, see Sections
1509.2(A) through 1509.2(H) above.
If the applicant is unable to submit a deposit that satisfies these requirements, the applicant
may ask for special relief. For information concerning this procedure, see Section 1508.8.

General Requirements
Nature of the Work

Published

Unpublished

Unpublished works

n/a

One complete copy or phonorecord
representing the entire copyrightable
content

Works first published in the United
States before 1/1/78

Two complete copies or phonorecords of the work as first
published

n/a

Works first published in the United
States between 1/1/78 and 3/1/89
that are not listed below

Two complete copies or phonorecords of the best edition of the
work (including the copyright
notice for the first published
edition)

n/a

Works that are not listed below that
are published solely in a foreign
country

One complete copy or phonorecord of the work as first published in the foreign country

n/a

Works that are not listed below
that are first published in a foreign
country and subsequently published
in the United States that are not
listed below

One complete copy or phonorecord of the work as first published in the foreign country or
one complete copy of the best
edition published in the United
States if the content of the U.S.
and foreign editions is identical

n/a
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Musical Works
Nature of the Work

Published

Unpublished

Unpublished musical works

n/a

One complete copy or phonorecord
representing the entire copyrightable
content

Musical works published in printed
copies

Two complete copies of the best
edition of the work

n/a

Musical works published only in
phonorecords

One complete phonorecord
containing the best edition of the
work

n/a

Musical works published solely by
rental, lease, or lending

See Section 1509.2(A)(2)(b)

n/a

Musical works published soley in
motion pictures

See Section 1509.2(A)(2)(d)

n/a

Musical works published solely in
hard copy

Two complete copies or one complete phonorecord containing the
best edition of the work in hard
copy format

n/a

Musical works fixed in multimedia
kits

One complete copy of the best
edition of the kit

One complete copy representing the
entire copyrightable content

Nature of the Work

Published

Unpublished

Sound recordings

Two complete phonorecords of
containing the best edition of the
work

One complete phonorecord representing the entire copyrightable content

Sound recordings published solely in
hard copy format

Two complete phonorecords
containing the best edition of the
work in hard copy format

n/a
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Sound recordings published in hard
copy and electronic format

Two complete phonorecords
containing the best edition of the
work in hard copy format

n/a

Sound recordings published solely in
electronic format

See Sections 1507.2 and 1509.2(B)(3)

n/a

Sound recordings fixed in multimedia kits

One complete phonorecord of the
best edition of the kit

One complete copy representing the
entire copyrightable content

Nature of the Work

Published

Unpublished

Dramatic works fixed in visually
perceptible copies

Two complete copies of the best
edition of the work

One complete copy representing the
entire copyrightable content

Dramatic works fixed in phonorecords

One complete phonorecord of the
best edition of the work

One complete phonorecord representing the entire copyrightable content

Dramatic works fixed in motion
pictures

See Section 1509.2(C)(2)

One complete copy representing the
entire copyrightable content

Dramatic works published solely in
electronic format

See Sections 1507.2 and 1509.2(C)(2)

n/a

printed copies

edition of the printed work

entire copyrightable content

Choreographic works fixed in motion pictures

One complete copy of the best
edition of the motion picture

One complete copy representing the
entire copyrightable content

Pantomimes fixed in printed copies

Two complete copies of the best
edition of the printed work

One complete copy representing the
entire copyrightable content

Pantomimes fixed in motion pictures

One complete copy of the best
edition of the motion picture

One complete copy representing the
entire copyrightable content

Choreographic works or pantomimes published solely in electronic
format

See Sections 1507.2 and 1509.2(D)(2)

n/a

Dramatic Works
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Audiovisual Works
Nature of the Work

Published

Unpublished

Computer screen displays

See Section 1509.1(C)(6)

See Section 1509.1(C)(6)

Audiovisual works fixed in a
CD-ROM

One complete copy of the entire
CD-ROM package

One complete copy of the entire
CD-ROM package

Audiovisual works fixed in machinereadable copies other than a CDROM (e.g., arcade videogames)

Identifying material consisting of
a videotape or a series of photographs depicting representative
portions of the work together
with a separate synopsis of the
work

Identifying material consisting of a
videotape or a series of photographs
or drawings depicting representative
portions of the work together with a
separate synopsis of the work

Audiovisual works fixed in multimedia kits

One complete copy of the best
edition of the kit

One complete copy representing the
entire copyrightable content

Motion Pictures
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Nature of the Work

Published

Unpublished

in electronic format

1509.3

Visual Arts Works

The U.S. Copyright Office uses the term “visual arts works” to refer collectively to the following
types of works:

• Fine art (e.g., painting and sculpture).
• Graphic art.
• Applied art (e.g., art applied to an article).
• Photographs.
• Prints and art reproductions.
• Maps, globes, and other cartographic materials.
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• Technical drawings, including architectural plans.
• Diagrams.
• Models.
• Artistic crafts (e.g., textiles, jewelry, glassware, table service patterns, wall plaques, toys, dolls,

stuffed toy animals, models, and the separable artistic features of two-dimensional and threedimensional useful articles).

• Architectural works.
To register a work that was first published in the United States on or after January 1, 1978, the
applicant generally should submit two complete copies of the best edition of that work. See 37
C.F.R. § 202.20(c)(1)(iii).
As discussed in Section 1504.2, the criteria used to identify the best edition for a visual arts work
are listed in the Best Edition Statement, which is set forth in Appendix B to Part 202 of the
Office’s regulations. It is also posted on the Office’s website in Best Edition of Published Copyrighted Works for the Collections of the Library of Congress (Circular 7b).
To register a work published in both electronic and hard copy formats, the applicant generally
should submit complete two copies of the work in the hard copy format. If the work was published solely in electronic format, the applicant may submit digital file(s) containing complete
copy(ies) of the work, provided that the requirements set forth in Section 1507.2 have been met.
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1509.3(A)

1509.3(A)(1)

Two-Dimensional Visual Arts Works

Unpublished Works

To register an unpublished pictorial or graphic work, the applicant may submit identifying
material instead of submitting an actual copy of the work. 37 C.F.R. § 202.20(c)(2)(iv). For information concerning the requirements for identifying material, see Section 1509.3(C).
NOTE: There is a limited exception to this rule for unpublished works fixed solely in a CD-ROM,
which are discussed in Section 1509.3(A)(11).

1509.3(A)(2)

Published Works

To register a pictorial or graphic work published in the United States, the applicant generally
should submit two complete copies of the best edition of that work.

Chapter 1500

| 54

REVISED 09/29/2017

(985 of 1356)
Case: 17-35587, 03/15/2019, ID: 11228746, DktEntry: 88-2, Page 939 of 1306
C O M P E N D I U M : Deposits

NOTE: There are several exceptions to this rule, that are discussed in Sections 1509.3(A)(3)

through 1509.3(A)(12).

1509.3(A)(3)

Certain Limited Editions

This Section discusses the deposit requirements for certain visual arts works that are published
in a limited edition.
If an individual author owns the copyright in the work, the applicant may submit one complete
copy of the best edition, or in alternative, the applicant may submit identifying material, provided that one of the following conditions has been met:

• Less than five copies of the work have been published; or
• The work has been published and sold or offered for sale in a limited edition consisting of
no more than 300 numbered copies.

37 C.F.R. § 202.20(c)(2)(iv). For information concerning the requirements for identifying material, see Section 1509.3(C).

1509.3(A)(4)
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Works Reproduced in Sheet-like Materials

•

• Carpeting.
• Floor tile, and similar commercial floor coverings.
• Wrapping paper and similar packaging material.
If a visual arts work has been reproduced solely on sheet-like material, the applicant should
submit the following:

• One copy of a swatch or piece of material that is sufficient to show all of the elements of the
work that are claimed in the application.

• A copy of the copyright notice (if any) that appears on the work or on tags, labels, or packaging for the work.

37 C.F.R. § 202.20(c)(2)(x).
If the work contains a repeating pictorial or graphic design, the applicant should submit a copy
of the complete design together with a partial repeat of that design.
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The applicant should submit a copy that shows the actual color(s) of the design, including any
alternate color variations of the design.
Applicants should not submit CAD drawings as the sole form of deposit, because these types
of drawings generally do not show the actual fixed or published design. When including CAD
drawings in the deposit, the applicant should submit the drawings together with other identifying material, such as photographs or scanned images showing the actual work fixed in fabric or
other sheet-like material or showing the actual published edition of the work.
The applicant should not submit CAD drawings or photos of the work if the copyright claim is
based all or in part on the elevations, embroidery, tufts, looms, or other textural design aspects
in carpet, wallpaper, or other sheet-like material. Instead, the applicant should submit an actual
swatch or piece of material that shows the textural design aspects that are claimed in the application.

1509.3(A)(5)

Published Greeting Cards, Picture Postcards, and Stationery

To register published greeting cards, picture postcards, or stationery, the applicant should submit one complete copy of the best edition of the work. 37 C.F.R. § 202.20(c)(2)(i)(C).

1509.3(A)(6)

1509.3(A)(7)

Published Calendars, Decals, Fabric Patches, or Emblems
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authorship consists of pictorial or graphic authorship, such as board games, playing cards,
and the like.
To register a two-dimensional game that has been published, the applicant should submit one
complete copy of the best edition of the work.
See 37 C.F.R. § 202.20(c)(2)(i)(J); Part 202—Registration of Claims to Copyright, Deposit Requirements, 43 Fed. Reg. 41,975, 41,976 (Sept. 19, 1978).

1509.3(A)(8)

Published Needlework and Craft Kits

To register needlework or a craft kit, the applicant should submit one complete copy of the best
edition of the work. 37 C.F.R. § 202.20(c)(2)(i)(J).

1509.3(A)(9)

Published Commercial Prints, Labels, and Other Advertising Matter

To register prints, labels, and other advertising matter published in connection with the rental,
lease, lending, licensing, or sale of services, articles of merchandise, or works of authorship, the
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applicant generally should submit one complete copy of the best edition of the work. 37 C.F.R.
§ 202.20(c)(2)(v).
If the print or label is published in a larger work, such as a newspaper or other periodical, the
applicant may submit one copy of the entire page or pages where the work appears instead of
submitting the entire larger work. Id.
If the print or label is physically inseparable from a three-dimensional object, the applicant
generally must submit identifying material instead of submitting an actual copy of the work.
Id. For information concerning the requirements for identifying material, see Section 1509.3(C).
NOTE: The rules discussed above do not apply to advertising material published in connection with

motion pictures. The deposit requirements for such works are set forth in Section 1509.3(A)(2).

1509.3(A)(10)

Pictorial or Graphic Works Reproduced on Three-Dimensional Containers or
Holders

This Section discusses the deposit requirements for pictorial or graphic works reproduced on
three-dimensional containers or holders, such as boxes, cases, and cartons, that can be readily
opened out, unfolded, slit at the corners, or in some other way made adaptable for flat storage.
The applicant should submit one copy of the work if the copy, when flattened, does not exceed
ninety-six inches in any dimension. The applicant may submit identifying material if the copy,
when flattened, exceeds ninety-six inches in any dimension. For information concerning the
requirements for identifying material, see Section 1509.3(C).

1509.3(A)(11)
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To register a pictorial or graphic work that is fixed in a CD-ROM the applicant must submit one
complete copy of the entire CD-ROM package, regardless of whether the work is published or
unpublished. If the work is fixed in print as well as the CD-ROM, the applicant also should submit
a printed version of the work that is embodied in the CD-ROM. 37 C.F.R. § 202.20(c)(2)(xix)(A).
A complete copy of a published CD-ROM package includes all of the elements comprising the
applicable unit of publication, “including elements that if considered separately would not be
copyrightable subject matter or could be the subject of a separate registration” and “including
a complete copy of any accompanying operating software and instructional manual.” Id.
If a member of the Registration Program is unable to view the CD-ROM using standard Office
equipment, the Office may accept alternative deposit materials under a grant of special relief (in
addition to the complete CD-ROM package). See id. § 202.20(c)(2)(xix)(B).

1509.3(A)(12)

Deposit Requirements for Group Registration of Published Photographs

The Office has established a procedure that allows copyright owners to register a group of published photographs or a database consisting predominantly of photographs with one application,

Chapter 1500

| 57

REVISED 09/29/2017

(988 of 1356)
Case: 17-35587, 03/15/2019, ID: 11228746, DktEntry: 88-2, Page 942 of 1306
C O M P E N D I U M : Deposits

one filing fee, and one set of deposit copies. The deposit requirements for this group registration option are discussed in Chapter 1100, Sections 1116.4 and 1117.6.

1509.3(B)

1509.3(B)(1)

Three-Dimensional Visual Arts Works

Identifying Material Required

When registering statues, carvings, ceramics, moldings, constructions, models, maquettes, or
other three-dimensional sculptures, the applicant generally must submit identifying material
instead of submitting an actual copy of the work, regardless of whether the work is published
or unpublished. 37 C.F.R. § 202.20(c)(2)(xi)(A)(1). Likewise, the applicant generally must submit
identifying material instead of submitting an actual copy of the work when registering jewelry,
dolls, toys, or when registering any three-dimensional work that is embodied in a useful article.
Id. § 202.20(c)(2)(xi)(A)(2). For information concerning the requirements for identifying material, see Section 1509.3(C).
NOTE: There are several exceptions to this rule, which are discussed in Section 1509.3(B)(2).

1509.3(B)(2)

Actual Copy(ies) Permitted in Some Exceptional Cases
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Nbase metal that does not exceed four inches in any dimension. 37 C.F.R. § 202.20(c)(2)(i)(G),
(c)(2)(xi)(B)(5).

• Games that include multiple three-dimensional parts that are packaged and published in a box

or similar container with flat sides and with dimensions of no more than twelve by twenty-four
by six inches. 37 C.F.R. § 202.20(c)(2)(i)(G), (c)(xi)(B)(3); see also Part 202 – Registration of
Claims to Copyright, Deposit Requirements, 43 Fed. Reg. 41,975, 41,976 (Sept. 19, 1978).

• Three-dimensional visual arts works fixed or published in or on a useful article that comprises

one of the elements of the unit of publication for an educational or instructional kit that also
includes a literary work, an audiovisual work, a sound recording, or any combination of
such works. 37 C.F.R. § 202.20(c)(2)(i)(G), (c)(2)(xi)(B)(2).

NOTE: For all other three-dimensional works, the applicant must submit identifying material

instead of submitting an actual copy of the work. For information concerning the requirements
for identifying material, see Section 1509.3(C).
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1509.3(C)

Identifying Material

When registering a visual arts work with identifying material, the applicant should submit photographic prints, transparencies, photostats, drawings, or similar two-dimensional reproductions
or renderings of the work in a form that is visually perceptible without the aid of a machine or
device. See 37 C.F.R. § 202.21(a). The applicant should submit as many pieces of identifying material as necessary to show the entire copyrightable content of the work claimed in the application.
Id. § 202.21(b). In addition, the applicant should include the title of the work on the front, back,
or mount for at least one piece of identifying material. Id. § 202.21(d).
When registering a pictorial or graphic work, the identifying material should reproduce the
actual colors employed in the work. In all other cases, the identifying material may be black and
white or may consist of a reproduction of the actual colors. Id. § 202.21(a).
If the work has been published with a copyright notice, the location and content of the notice
should be included on at least one piece of identifying material. Id. § 202.21(e). If the work was
published without a notice, applicants may include any proprietary information concerning the
owner, publisher, or distributor that was published on the work or on a tag, label, or packaging
for the work.
NOTE: When registering a three-dimensional sculptural work fixed or published solely in the

form of jewelry cast in base metal that exceeds four inches in any dimension, applicants are
encouraged to submit photographs of the actual jewelry together with hand-drawn sketches
or CAD drawings. If possible, applicants should eliminate reflected glare on the surface of the
jewelry because it may inhibit the examination of the work. Because a registration only covers
the copyrightable authorship that is clearly shown in the identifying material, applicants are
also encouraged to submit images of the jewelry from multiple perspectives, such as front, back,
top-down, bottom, and side views.

1509.3(D)
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This Section discusses the deposit requirements for published or unpublished architectural
works.
An “architectural work” is “the design of a building as embodied in any tangible medium of
expression, including a building, architectural plans, or drawings. The work includes the overall
form as well as the arrangement and composition of spaces and elements in the design, but does
not include individual standard features.” 17 U.S.C. § 101. For information on the copyrightability
and registrability of architectural works, see Chapter 900, Section 923.
In all cases, the applicant should submit one complete copy of an architectural drawing or blueprint in visually perceptible form showing the overall form of the building (i.e., drawings of the
front, rear, sides, and top-down design elevations), and any interior arrangements of spaces and/
or design elements in which copyright is claimed.
NOTE: The phrase “interior arrangements of spaces and/or design elements” refers to permanent,

structural elements that define the arrangement of space within the interior of the building,
rather than “interior design,” such as the selection and placement of furniture, lighting, paint,
and similar items.
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The Office prefers drawings comprised of the following material listed in descending order of
preference:
1. Original format, or best quality form of reproduction, including offset or silk screen printing.
2. Xerographic or photographic copies on good quality paper.
3. Positive photostat or photodirect positive.
4. Blue line copies (diazo or ozalid process).
The applicant should include the following information in the deposit copy (if known):

• The name(s) of the architect(s) and draftsperson(s), and
• The building site.
See 37 C.F.R. § 202.20(c)(2)(xviii)(A).
If the building has been constructed, the applicant also should submit good quality eight by ten
inch photographs that clearly show the exterior and interior of the architectural work that is
included in the claim. See id. § 202.20(c)(2)(xviii)(B).
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that information appears in a proprietary legend in the margins of the blueprints or drawings.

1509.3(E)

1509.3(E)(1)

Foreign Visual Arts Works

Two-Dimensional Works

To register an unpublished, two-dimensional visual arts work that was created by a citizen or
national of a foreign country, the applicant may submit identifying material instead of submitting an actual copy of the work. See 37 C.F.R. § 202.20(c)(2)(iv). For information concerning the
requirements for identifying material, see Section 1509.3(C).
To register a visual arts work that was published solely in a foreign country, the applicant should
submit one complete copy of the work as first published in that country. 37 C.F.R. § 202.20(c)(1)(iv).
If the work was published in a foreign country and then subsequently published in the United
States, the applicant may submit one complete copy or phonorecord of the work as first published in the foreign country. Alternatively, the applicant may submit one complete copy of the
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best edition that was published in the United States, provided that the content of the U.S. edition
is identical to the content of the foreign edition. See id.
NOTE: There are several exceptions to these rules, which are discussed in Sections 1509.3(A)(3)

through 1509.3(A)(11).

1509.3(E)(2)

Three-Dimensional Works

To register a three-dimensional work the applicant generally should submit identifying material,
regardless of whether the foreign work is published or unpublished.
NOTE: There are several exceptions to these rules, which are discussed in Section 1509.3(B)(2).

1509.3(E)(3)

GATT Visual Arts Works

GATT is an international trade agreement that extended copyright protection to certain classes
of works that were in the public domain in the United States, such as works first published outside the United States before March 1, 1989 without a proper copyright notice. For information
concerning the deposit requirements for such works, see Section 1509.1(J).

1509.3(F)
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N ask for special relief. For information concerning this procedure, see Section 1508.8.
may
Two-Dimensional Visual Arts Works

Nature of the Work

Published

Unpublished

Unpublished works

n/a

Identifying material representing
the entire copyrightable content

Pictorial or graphic works (e.g., artwork, drawings, illustrations, paintings, posters, photographs, prints,
brochures, exhibition catalogs)
first published in the United States
before 1/1/1978

Two complete copies of the work as
first published

n/a
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Pictorial or graphic works first published in the United States between
1/1/1978 and 3/1/1989 that are not
listed below

Two complete copies of the best
edition of the work (including the
copyright notice for the first published edition)

n/a

Pictorial or graphic works first
published in the United States after
3/1/1989 that are not listed below

Two complete copies of the best edition of the work

n/a

Works that are not listed below that
are published solely in a foreign
country

One complete copy of the work
as first published in the foreign
country

n/a

Works that are not listed below
that are first published in a foreign
country and subsequently published in the United States

One complete copy of the work as
first published in the foreign country
or one complete copy of the best edition published in the United States
if the content of the U.S. and foreign
editions is identical

n/a

One complete copy of the best
edition of the work or identifying
material

n/a

“Limited edition” works published in
quantities of five copies or fewer, or
published in 300 numbered copies
or fewer where the copyright is
owned by an individual author
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No.
the CD-ROM package. If published
in machine-readable format other
than a CD-ROM, identifying material.
Artwork reproduced only in fabric,
wallpaper, carpeting, floor tile,
wrapping paper, or other similar
sheet-like materials

One complete copy in the form of
an actual swatch or piece of such
material sufficient to show all
elements of the work in which copyright is claimed, and the copyright
notice (if any)

Identifying material representing
the entire copyrightable content

Greetings cards, picture postcards,
stationery

One complete copy of the best edition of the work

Identifying material representing
the entire copyrightable content

Calendars

One complete copy of the best edition of the work

Identifying material representing
the entire copyrightable content
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Two-dimensional fabric emblems
or patches, decals or heat transfers
(not applied to clothing), bumper
stickers, campaign buttons

One complete copy of the best edition of the work

Identifying material representing
the entire copyrightable content

Two-dimensional games

One complete copy of the best edition of the work

Identifying material representing
the entire copyrightable content

Patterns, cross-stitch graphs, stitchery brochures, needlework, and
craft kits

One complete copy of the best edition of the work

Identifying material representing
the entire copyrightable content

Commercial prints, labels, or other
advertising matter (e.g., flyer, label,
brochure, or catalog used in connection with sale of goods or services)

One complete copy of the best edition of the work

Identifying material representing
the entire copyrightable content

Commercial prints, labels, or other
advertising matter published in a
newspaper or other periodical

One copy of the entire page(s) of the
periodical where the work appears

n/a

Commercial prints, labels, or other
advertising matter inseparable
from three-dimensional object (e.g.,
silk screen label on a bottle)

Identifying material representing
the entire copyrightable content

Identifying material representing
the entire copyrightable content
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less than ninety-six inches in any
dimension when flattened)
Contributions to collective works
other than newspapers, such as
photographs, drawings, cartoons,
and the like

One complete copy of the best edition of the collective work, or a photocopy or other reproduction of the
contribution as it was published in
the collective work

One complete copy or identifying
material

Contributions to newspapers

One complete section containing
the contribution or a cut-out of the
contribution from the newspaper

One complete copy or identifying
material

Works fixed only in a CD-ROM

One complete copy of the entire CDROM package

One complete copy of the entire CDROM package

Pictorial or graphic works fixed only
in machine-readable format (other
than a CD-ROM)

Identifying material representing
the entire copyrightable content

Identifying material representing
the entire copyrightable content
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Group registration of contributions
to periodicals

See Chapter 1100, Section 1115.5

n/a

Group registration of published
photographs

See Chapter 1100, Section 1116.4

n/a

Group registration of databases
that consist predominantly of photographs

See Chapter 1100, Section 1117.6

See Chapter 1100, Section 1117.6

Three-Dimensional Visual Arts Works
Nature of the Work

Published

Unpublished

Unpublished works

n/a

Identifying material representing
the entire copyrightable content

Published sculptural works (e.g.,
statues, carvings, ceramics, moldings, constructions, models, maquettes) that are not listed below

Identifying material representing
the entire copyrightable content

Identifying material representing
the entire copyrightable content
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No. three- Identifying material representing
Games that include multiple
Identifying material representing

Jewelry

Identifying material representing
the entire copyrightable content
(or one complete copy if the work is
cast in base metal that is no more
than four inches in any dimension)

Identifying material representing
the entire copyrightable content

dimensional parts

the entire copyrightable content (or
one complete copy of the best edition of the work if it is packaged in
a box or similar container with flat
sides and with dimensions of no
more than twelve inches by twentyfour inches by six inches)

the entire copyrightable content

Globes, relief models, or relief maps

One complete copy (including the
stand, if any)

One complete copy (including the
stand, if any)

Three-dimensional sculptural work
(e.g., a collector’s doll, coin, or sculpture) in a box with copyrightable
artwork and/or textual material
with a claim in sculpture and artwork/text/photograph

Identifying material representing
the entire copyrightable content of
the sculptural work and the box (or
one complete copy of the box if it
is less than ninety-six inches in any
dimension when flattened)

Identifying material representing
the entire copyrightable content of
the sculptural work and the box (or
one complete copy of the box if it
is less than ninety-six inches in any
dimension when flattened)

Works attached to or embodied in a
three-dimensional object

Identifying material representing
the entire copyrightable content

Identifying material representing
the entire copyrightable content
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Works fixed or published in or on
a useful article that comprises
one of the elements of the unit of
publication for an educational or
instructional kit that also includes
a literary work, an audiovisual work,
a sound recording, or any combination of such works

One complete copy of the best edition of the work

One complete copy representing
the entire copyrightable content

Architectural Works
Nature of Work

Published

Unpublished

Unconstructed buildings

See Section 1509.3(D)

See Section 1509.3(D)

Constructed buildings

See Section 1509.3(D)

See Section 1509.3(D)

1510

1510.1

Storage of Deposits
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Section. 704(a)
17-3of the Copyright Act states that “[u]pon their deposit in the Copyright Office
o
N Sections 407 and 408, all copies, phonorecords, and identifying material, including those
under
deposited in connection with claims that have been refused registration, are the property of the
United States Government.” 17 U.S.C. § 704(a).
Unpublished and published deposit materials that are submitted to the Office in a hard copy
format are stored in offsite storage facilities, unless the deposit copy(ies) are selected by the
Library of Congress for its collections or unless the deposit has been returned to the applicant
under the Motion Picture Agreement. Unpublished deposit materials are stored for the entire
term of copyright. Published deposit materials are currently stored for twenty years.
If the Office closes a file for a published work without issuing a registration or refuses to register
a published work, the deposit materials may be offered to the Library for disposition and may
or may not be selected for the Library’s collections.

1510.2

Requests for Full-Term Deposit Storage for Published Works

Full-term retention of published deposit copy(ies) may be requested in certain circumstances.
This option offers copyright owners the opportunity to ensure that copies or phonorecords of
their works will remain in the custody of the U.S. Copyright Office for seventy-five years from
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the date of first publication. A request for full-term retention may be approved by the Office of
Public Records and Repositories under the following conditions:

• The work is published;
• Copyright registration is approved;
• The appropriate fee is received; and
• The copy has been continuously in the custody of the U.S. Copyright Office.
See 37 C.F.R. § 202.23(a)-(c). The Office reserves the right to deny requests for full-term storage.
For information on how to request full-term storage of published deposits, see Chapter 2400,
Section 2410.

1510.3

Requests for Inspection or Copies of Deposits

Upon request, any member of the public may inspect the deposit copy(ies) or identifying material for a work that has been registered or refused by the U.S. Copyright Office. Certain parties
may request a certified or uncertified copy of the deposit copy(ies) or identifying material for a
copyright claim, provided that the party satisfies the conditions set forth in the Office’s regulations.
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-3 in Section 1502, the Copyright Act establishes two separate deposit requireAs discussed
17above
.
o
N Section 408 specifies the deposit requirements for registering a work with the U.S. Copyments.
right Office, while Section 407 specifies the requirements for depositing a work with the Library
of Congress.
Section 407 states that “the owner of copyright or of the exclusive right of publication in a
work published in the United States shall deposit [with the U.S. Copyright Office], within three
months after the date of such publication – two complete copies of the best edition” “for the
use or disposition of the Library of Congress.” 17 U.S.C. § 407(a)(1), (b). In the case of a sound
recording published in the United States, Section 407 states that the copyright owner or the
owner of the exclusive right of publication shall deposit “two complete phonorecords of the
best edition, together with any printed or other visually perceptible material published with
such phonorecords.” 17 U.S.C. § 407(a)(2). This is known as the “mandatory deposit requirement.”
Submitting a published work for the use or disposition of the Library is not a condition of
copyright protection. However, the Register of Copyrights may facilitate, demand, negotiate,
or exempt the provision of copies or phonorecords for the Library of Congress at any time after
a work has been published in the United States. If the Office issues a written demand and if
required copies or phonorecords are not received within three months of receipt of the demand,
the copyright owner or owner of the exclusive right of publication in that work may be subject
to fines or other monetary liability. 17 U.S.C. § 407(d).
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In most cases, the owner of copyright or the exclusive right of publication may satisfy the mandatory deposit requirement by submitting an application to register the work, provided that the
applicant submits two complete copies or two complete phonorecords of the best edition. Alternatively, the owner of copyright or the exclusive right of publication may submit the required
number of copies or phonorecords without an application.
If the applicant registered a published work with identifying material instead of submitting the
best edition, the Library of Congress may demand an appropriate number of copies of the best
edition under certain circumstances.
Some categories of works are exempt from the mandatory deposit requirement, even if a work
has been published. See H.R. REP. NO. 94-1476, at 150 (1976), reprinted in 1976 U.S.C.C.A.N. 5659,
5766 (“deposit of copies or phonorecords for the Library of Congress is mandatory, but exceptions can be made for material the Library neither needs nor wants”). For information concerning these exceptions, see Section 1511.3.
By contrast, some works — namely, transmission programs — are subject to mandatory deposit,
regardless of whether the work is published or unpublished. For information concerning transmission programs, see Section 1511.5.

1511.1

What Is the Best Edition for Purposes of Mandatory Deposit?
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ci which5is5set87forth in Appendix B to Part 202 of the Office’s regulations. 37 C.F.R. pt.
Statement,
202, app.
1B.7It-3is also posted on the Office’s website in Best Edition of Published Copyrighted
.
o
N for the Collections of the Library of Congress (Circular 7b).
Works
The Best Edition Statement contains a hierarchical list of formats that the Library prefers. Generally, if the work was published in two or more editions, the edition that is the highest quality
is considered to be the “best” edition. “In judging quality, the Library of Congress will adhere
to the criteria set forth [in the Best Edition Statement] in all but exceptional cases.” 37 C.F.R.
pt. 202, app. B.
If the Best Edition Statement does not provide specific criteria for selecting the best edition of
the work, the edition that “in the judgment of the Library of Congress, represents the highest
quality for its purposes shall be considered the ‘best edition.’” 37 C.F.R. § 202.19(b)(1)(iii). If the
copyright owner or owner of exclusive rights is uncertain as to whether a particular published
edition constitutes the best edition, that party should contact the Office’s Copyright Acquisitions
Division at (202) 707-7125. 37 C.F.R. § 202.19(b)(1)(iii)(B).
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1511.2

1511.2(A)

What Is a Complete Copy or Phonorecord for Purposes of Mandatory Deposit?

Complete Copy of a Published Work

A copy is “complete” for purposes of mandatory deposit if it contains “all elements comprising
the unit of publication of the best edition of the work, including elements that, if considered
separately, would not be copyrightable subject matter or would otherwise be exempt from the
mandatory deposit requirement.” 37 C.F.R. § 202.19(b)(2).

1511.2(B)

Sound Recordings

In the case of a sound recording published in the United States, a phonorecord is “complete”
if it “includes the phonorecord, together with any printed or other visually perceptible material published with such phonorecord (such as textual or pictorial matter appearing on record
sleeves or album covers, or embodied in leaflets or booklets included in a sleeve, album, or other
container).” 37 C.F.R. § 202.19(b)(2)(i).

1511.2(C)

Musical Compositions Published by Rental, Lease, or Lending
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the case of a motion picture published in the United States, a copy is “complete” if “the reproIn the case of a musical composition published in the United States solely “by the rental, lease, or
lending of a full score and parts,” the full score is considered a “complete” copy. 37 C.F.R. § 202.19(b)
(2)(ii)(A). If the work was published solely “by the rental, lease, or lending of a conductor’s score
and parts,” the conductor’s score is considered a “complete” copy. Id. § 202.19(b)(2)(ii)(B).

1511.2(D)

duction of all the visual and aural elements comprising the copyrightable subject matter in the
work is clean, undamaged, undeteriorated, and free of splices, and if the copy itself and its physical housing are free of any defects that would interfere with the performance of the work or that
would cause mechanical, visual, or audible defects or distortions.” 37 C.F.R. § 202.19(b)(2)(iii).

1511.2(E)

Electronic Works

In the case of an electronic work published in the United States that is available only online, a
copy is “complete” “if it includes all elements constituting the work in its published form, i.e., the
complete work as published, including metadata and formatting codes otherwise exempt from
mandatory deposit.” 37 C.F.R. § 202.19(b)(2)(iv).
Online-only works are exempt from the mandatory deposit requirement, except for electronic
serials that have been demanded by the U.S. Copyright Office. 37 C.F.R. §§ 202.19(c)(5), 202.24;
Mandatory Deposit of Published Electronic Works Available Only Online, 75 Fed. Reg. 3863,
3865 (Jan. 25, 2010).
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1511.3

Works Exempt from Mandatory Deposit

The mandatory deposit requirement only applies to works published in the United States.
Unpublished works and works that are published solely outside the United States are not
subject to this requirement.
Mandatory deposit does apply to works that are published simultaneously in both a foreign
country and in the United States. It applies to works that are first published in a foreign country
and then subsequently published or distributed in this country. It also may apply to unpublished
transmission programs transmitted in the United States. For information concerning foreign
works, see Section 1511.4. For information concerning transmission programs, see Section 1511.5.
Section 407 also states that the Register of Copyrights “may by regulation exempt any categories
of material from the deposit requirements of this section, or require deposit of only one copy or
phonorecord with respect to any categories.” 17 U.S.C. § 407(c). The Office has issued exemptions
for the following categories of works:

• Electronic works published in the United States that are available only online. 37 C.F.R. §
202.19(c)(5). For purposes of mandatory deposit, “electronic works” are defined as “works
fixed and published solely in an electronic format.” 37 C.F.R. § 202.24(c)(3).

This exemption applies to electronic serials that are available only online, unless the Office
issues a demand for a particular serial under Section 202.24 of the regulations. For information concerning electronic serials, see Sections 1511.6.
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• Lectures, sermons, speeches, and addresses when published individually and not as part of a
collection of the works of one or more authors. 37 C.F.R. § 202.19(c)(3).

• Works first published as an individual contribution to a collective work. 37 C.F.R. § 202.19(c)(9).
NOTE: This exemption does not apply to the copyright owner or owner of the exclusive right

of publication in the collective work as a whole.

• Literary, dramatic, and musical works published only in phonorecords. 37 C.F.R. § 202.19(c)(4).
NOTE: This exemption only applies to the literary, dramatic, or musical work that is em-

bodied in a sound recording. The copyright owner or the owner of the exclusive right of
publication in a sound recording, which results from the fixation of such works is subject to
the mandatory deposit requirement if the sound recording is published in the United States.

• Works published only in a soundtrack that is an integral part of a motion picture. 37 C.F.R.
§ 202.19(c)(11).

NOTE: This exemption does not apply to the copyright owner or the owner of the exclusive

right of publication in a motion picture.
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• Motion pictures that consist of television transmission programs and that have been published, if at all, only by reason of a license or other grant to a nonprofit institution of the
right to make a fixation of such programs directly from a transmission to the public, with or
without the right to make further uses of such fixations. 37 C.F.R. § 202.19(c)(12).

• Diagrams and models illustrating scientific or technical works or formulating scientific or

technical information in linear or three-dimensional form, such as architectural or engineering blueprints, plans, or designs, mechanical drawings, or anatomical models. 37 C.F.R. §
202.19(c)(1).

• Greeting cards, picture postcards, and stationery. 37 C.F.R. § 202.19(c)(2).
• Prints, labels, and other advertising materials, including catalogs, published in connection
with the rental, lease, lending, licensing, or sale of services, articles of merchandise, or works
of authorship. 37 C.F.R. § 202.19(c)(7).

• Three-dimensional sculptural works. 37 C.F.R. § 202.19(c)(6).
• Works reproduced and published only in or on jewelry, dolls, toys, games, plaques, floor coverings, wallpaper and similar commercial wall coverings, textiles and other fabrics, packaging
material, or any useful article. Id.
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If a published work is subject to the mandatory deposit requirement, the copyright owner or
owner of exclusive rights may submit a request for special relief from this requirement. For
information concerning special relief, see Section 1511.9.

1511.4

As a general rule, works that are published both in a foreign country and in the United States
are subject to mandatory deposit. However, works that are published abroad and subsequently
published in the United States without any change in the copyrightable content of the work are
exempt from mandatory deposit if the following conditions have been met:

• The work was registered with the U.S. Copyright Office before it was published in the United
States; or

• The work was registered after it was published in the United States but before the Office issued
a demand for the work under Section 407(d) of the Copyright Act.

37 C.F.R. § 202.19(c)(10).

1511.5

Mandatory Deposit for Unpublished Transmission Programs

Most unpublished works are exempt from the mandatory deposit requirement, although there
is a limited exception to this rule. Specifically, the Register of Copyrights may issue a written
demand for a copy or phonorecord of an audio or audiovisual transmission program for the
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use or disposition of the Library of Congress, even if that program is unpublished. 17 U.S.C. §
407(e); 37 C.F.R. § 202.22(d).
A “transmission program” is defined as “a body of material that, as an aggregate, has been produced for the sole purpose of transmission to the public in sequence and as a unit.” 17 U.S.C.
§ 101. This category includes audio or audiovisual transmissions made “via the Internet, cable,
broadcasting, and satellite systems and via any other existing or future devices or processes for
the communication of a performance or display whereby images or sounds are received beyond
the place from which they are sent.” 37 C.F.R. § 202.22(b)(1).
For additional information concerning this procedure, see 37 C.F.R. § 202.22(d).

1511.6

Mandatory Deposit for Electronic Serials

As a general rule, the mandatory deposit requirement does not apply to electronic works published
in the United States that are available only online. However, there is a limited exception to this rule.
The copyright owner or owner of the exclusive right of publication in an electronic serial published on or after February 24, 2010 is subject to mandatory deposit if the Office issues a written
demand for a copy of that work for the use or disposition of the Library of Congress. See 37
C.F.R. §§ 202.19(c)(5), 202.24(a).
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periodicals, newspapers, annuals, and the journals, proceedings, transactions, and other publications of societies. It does not include works that are published both online and in physical form.
Likewise, it does not include works that are constantly updated with no demarcation between
particular, discrete issues of the publication. See Mandatory Deposit of Published Electronic
Works Available Only Online, 75 Fed. Reg. 3863, 3865 (Jan. 25, 2010).
For additional information concerning this procedure, see 37 C.F.R. § 202.24.

1511.7

How to Submit Mandatory Deposits

This Section discusses the procedure for submitting copies or phonorecords to the U.S. Copyright
Office for the purpose of mandatory deposit.

1511.7(A)

Copies or Phonorecords Submitted with an Application for Registration

As a general rule, the copyright owner or owner of the exclusive right of publication in a published work may satisfy the mandatory deposit requirement by registering that work with the U.S.
Copyright Office. See 17 U.S.C. § 408(b)(2). To do so, the applicant should submit a completed
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application, the appropriate filing fee, and the appropriate number of complete copy(ies) or
phonorecord(s) of the best edition of the work.
For guidance in completing an application and for information concerning the filing fee, see
Chapters 600 and 1400. For guidance in submitting the deposit copies or phonorecords for an
application, see Section 1508.

1511.7(B)

Copies or Phonorecords Submitted without an Application for Registration

For some categories of works the deposit requirements for registration and mandatory deposit
are not the same, such as works that may be registered with identifying material or with a grant
of special relief. In such cases, a separate submission of copies, phonorecords, or identifying
material may be needed to register the work and to satisfy the mandatory deposit requirements.
If so, the copyright owner or owner of the exclusive right of publication may satisfy the mandatory deposit requirement by submitting the required number of copies or phonorecords of the
best edition to the following address:
Library of Congress
U.S. Copyright Office
Attn: 407 Deposits
101 Independence Avenue SE
Washington, D.C. 20559

1511.7(C)
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N or Phonorecords Submitted in Response to a Demand Notice
Copies
As discussed in Section 1511, the Register of Copyrights may issue a written demand for copies
or phonorecords of any work published in the United States that is subject to the mandatory
deposit requirement. A demand may be made at any time after the work has been published.
17 U.S.C. § 407(d).
If a copyright owner or owner of the exclusive right of publication receives a demand for mandatory deposit, that party should submit the required number of copies or phonorecords to the
address specified in the demand notice within three months after the demand is received.
Alternatively, a copyright owner or owner of exclusive rights may respond by submitting the
required copies or phonorecords together with an application to register the work and the appropriate filing fee.

• When completing an online application, the applicant should print one or more copies of

the deposit copy shipping slip using the procedure discussed in Section 1508.2. The applicant
should attach the demand notice and the shipping slips directly to the deposits, and should
send all of these items in a single package to the address specified on the shipping slip.
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• When completing a paper application, the applicant should attach the demand notice, the

completed application, and the nonrefundable filing fee directly to the deposit, and should
send all of these items to the following address:
Library of Congress
U.S. Copyright Office – CAD/AD
101 Independence Avenue SE
Washington, DC 20559-6601

NOTE: In all cases, the demand notice should be placed on top of the items in the package so

that it is visible when the package is opened.
If the copyright owner or owner of exclusive rights submits the copies or phonorecords to the
address specified in the demand notice without submitting an application, the appropriate filing
fee, and/or the shipping slips, the Office will assume that the deposit was submitted solely for the
purpose of satisfying the mandatory deposit requirement. The Office will not connect the copies
or phonorecords with a separately submitted application nor will the Office hold the copies or
phonorecords pending the receipt of an application. See 37 C.F.R. § 202.19(f)(1).
If the required deposit copies or phonorecords are not received in a timely manner, the party
that received the demand notice may be subject to the following penalties:
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17 U.S.C. § 407(d).

1511.7(D)

Certificate of Receipt

Upon request, the Office will issue a certificate of receipt for copies or phonorecords that are
submitted for the purpose of mandatory deposit, provided that the request is made at the time
of the deposit. Thereafter, the Office will issue a certificate of receipt only if the request is made
by the party that is identified in the Office’s records as the party that submitted the copies or
phonorecords. The certificate will provide the following information:

• The depositor.
• The work deposited.
• The nature and format of the copy or phonorecord deposited.
• The date of receipt.
17 U.S.C. § 407(b); 37 C.F.R. § 202.19(f)(3).
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In all cases, the request for a certificate of receipt must be made in writing and must be accompanied by the appropriate fee, which is set forth in the Office’s fee schedule under the heading
marked “Receipt for deposit without registration (section 407 deposit).”

1511.8

Mandatory Deposit Requirements for Specific Categories of Works

To satisfy the mandatory deposit requirement, copyright owners and owners of the exclusive
right of publication generally should submit two complete copies of the best edition of the
work, or in the case of a sound recording, two complete phonorecords of the best edition. See 37
C.F.R. § 202.19(d)(1)(i), (ii). For a definition and discussion of the terms “best edition,” “complete
copy,” and “complete phonorecord,” see Sections 1504 and 1505.
There are several exceptions to this rule. For certain types of works, a party may submit (i) one
copy or phonorecord instead of two, (ii) the work as first published instead of the best edition of
the work, or (iii) identifying material instead copies or phonorecords. The specific exceptions
for literary works, works of the performing arts, and visual arts works are set forth in Sections
1511.8(A) through 1511.8(G).

1511.8(A)

Computer Programs and Computerized Information Works
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As a general rule, a party may submit one complete copy of the best edition of the work in order
to satisfy the mandatory deposit requirement for computer programs and computerized information works, such as statistical compendia, serials, and reference works. However, if the work
is copy-protected, two copies of the best edition are required. Id. § 202.19(d)(2)(vii).

1511.8(B)

ary works, audiovisual works, sound recordings, or any combination of such works, a party
may submit one complete copy of the best edition instead of two copies. Id. § 202.19(d)(2)(vi).

1511.8(C)

Musical Works

A party may submit one complete copy of the best edition of a musical composition if copies
of the work were published in the United States solely by rental, lease, or lending (regardless
of whether the work was published only in copies or in both copies and phonorecords). Id. §
202.19(d)(2)(v).

1511.8(D)

Motion Pictures

To satisfy the mandatory deposit requirement for a motion picture, a party may submit one
complete copy of the work together with a separate description of its contents, such as a continuity, pressbook, or synopsis. Id. § 202.19(d)(2)(ii).
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If the copyright owner or the owner of the exclusive right of publication has signed the Motion Picture Agreement, the Office may return the deposit copy to that party upon request. For
information concerning this procedure, see Section 1509.2(F)(4).

1511.8(E)

Limited Edition Visual Arts Works

This Section discusses the mandatory deposit requirements for pictorial or graphic works that
are published in a limited edition.
If an individual author owns the copyright in the work, the copyright owner or owner of the
exclusive right of publication may submit one complete copy of the best edition, or in the alternative, the owner may submit photographs or other identifying material for the work, provided
that one of the following conditions has been met:

• Less than five copies of the work have been published; or
• The work has been published and sold or offered for sale in a limited edition consisting of no
more than 300 numbered copies.

37 C.F.R. § 202.19(d)(2)(iv)(A)-(B). For information concerning the requirements for identifying
material, see Section 1509.3(C).

1511.8(F)

1511.8(G)
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Architectural Works

To satisfy the mandatory deposit requirement for an architectural work, the copyright owner
or owner of the exclusive right of publication should submit presentation drawings in their
most finished form. Id. § 202.19(d)(2)(viii). For information concerning the preferred format
for presentation drawings, see Section 1509.3(D).

1511.9

Special Relief from the Mandatory Deposit Requirement

This Section discusses the procedure for obtaining special relief from the mandatory deposit
requirements. For information concerning the procedure for requesting special relief from the
deposit requirements for registration, see Section 1508.8.
The Register of Copyrights is authorized to grant special relief from the mandatory deposit
requirement for any published work.

• The Office may grant an exemption on an individual basis for a single work or for a series or
groups of works.
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• The Office may permit the deposit of one copy or phonorecord, or alternative identifying
material (in lieu of submitting two copy(ies) or phonorecord(s) of the work).

• The Office may permit the deposit of incomplete copies or phonorecords or copy(ies) or
phonorecords other than those normally comprising the best edition of a work.

• The Office may permit the deposit of identifying material that does not comply with Section
202.21 of the regulations.

37 C.F.R. § 202.19(e)(1).
A request for special relief must be made in writing and must include the specific reason(s) why
the request should be granted. The request should be signed by or on behalf of the copyright
owner or the owner of the exclusive right of publication, and it should be sent to the Associate
Register of Copyrights and Director of Registration Policy & Practice at the address specified in
Section 1508.8(B). Id. § 202.19(e)(3).
The Register of Copyrights may terminate any ongoing or continuous grant of special relief after
consulting with other appropriate officials of the Library of Congress. Id. § 202.19(e)(4). The
procedure for terminating a grant of special relief from the mandatory deposit requirements is
the same as the procedure for terminating a grant of special relief of the deposit requirements
for registration. See Section 1508.8(D).
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1601

What This Chapter Covers

This Chapter provides information on the U.S. Copyright Office’s practices and procedures for
preregistration.
Preregistration provides certain copyright owners with the ability to sue for infringement while
they are preparing their works for commercial release. The vast majority of works are not eligible
for this procedure. Preregistration is primarily intended to address situations where copyrighted
works are “distributed illegally via the Internet before they are even made available for sale to the
public [which] severely undercuts the ability of copyright holders to receive fair and adequate
compensation for their works.” 151 Cong. Rec. S495 (daily ed. Jan. 25, 2005) (statement of Sen.
Hatch).
For general information on the Office’s practices and procedures for registration, see the following Chapters:
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1602

What Is Preregistration?

In cases involving the infringement of a United States work, copyright registration is a prerequisite for filing an infringement action and for seeking an award of statutory damages and
attorney’s fees. See 17 U.S.C. §§ 101, 411(a), 412. Often, copyright owners do not seek registration
until the work has been completed and distributed to the public, which may limit the remedies
that may be available in cases involving “prerelease” infringement. See H.R. REP. NO. 109-33, pt.
1, at 4 (2005), reprinted in, 2005 U.S.C.C.A.N. 220, 223.
To address this concern, Congress created preregistration—a procedure that allows certain
copyright owners to file an action for infringement and seek statutory damages and attorney’s
fees in cases where the work was infringed before the copyright owner completed the work and
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released it to the public. See 17 U.S.C. § 408(f)(1)-(2); see also Preregistration of Certain Unpublished Copyright Claims, 70 Fed. Reg. 42,286, 42,286 (July 22, 2005); Preregistration of Certain
Unpublished Copyright Claims, 70 Fed. Reg. 61,905, 61,905-06 (Oct. 27, 2005).

1603

Eligibility Requirements

A work of authorship must satisfy the following criteria in order to qualify for preregistration:

• The work must be a motion picture; a sound recording; a musical composition; a literary
work being prepared for publication in book form; a computer program; a videogame; or a
photograph that is intended to advertise or market a particular product or service;

• The work must be copyrightable;
• The author must have begun to create the work;
• The work must be unpublished; and
• The work must be in the process of being prepared for commercial distribution.
37 C.F.R. § 202.16. A work that satisfies all of these requirements is eligible for preregistration,
regardless of whether it is intended to be distributed in a physical or electronic format. See 37
C.F.R. § 202.16(b)(3); see also Preregistration of Certain Unpublished Copyright Claims, 70
Fed. Reg. 42,286, 42,287 (July 22, 2005); Preregistration of Certain Unpublished Copyright
Claims, 70 Fed. Reg. 61,905, 61,905-06 (Oct. 27, 2005). These requirements are discussed in Sections 1603.1 through 1603.5.
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1603.1

Works That Are Eligible for Preregistration

Congress directed the Register of Copyrights to issue preregistrations for any work of authorship that falls within a class of works that has had a history of infringement prior to the
authorized commercial distribution by the copyright owner. 17 U.S.C. § 408(f)(1)-(2). The Office
determined that there has been a substantial history of prerelease infringement involving the
following classes of works:

• Motion pictures.
• Sound recordings.
• Musical compositions.
• Literary works being prepared for publication in book form.
• Computer programs (including videogames).
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• Advertising or marketing photographs.
37 C.F.R. § 202.16(b)(1). A work of authorship must fall within one or more of these classes to be
eligible for preregistration. The Office will refuse an application for preregistration if the work
does not appear to fall within any of these classes.
Examples:

• The U.S. Copyright Office will accept an application to preregister a motion
picture. However, the Office will refuse to preregister a treatment, screenplay,
storyboard, or shooting script for a motion picture because these types of
works do not fit within the statutory definition of a “motion picture.” See 17
U.S.C. § 101 (defining motion pictures as “audiovisual works consisting of a
series of related images which, when shown in succession, impart an impression of motion, together with accompanying sounds, if any”).

• As a general rule, a preregistration for a motion picture covers any sounds
that may be embodied in that work (i.e., the soundtrack). However, the U.S.
Copyright Office may question an application that asserts a claim in both a
motion picture and a sound recording, because the soundtrack for a motion
picture does not fit within the statutory definition of a “sound recording.”
See 17 U.S.C. § 101 (defining sound recordings as “works that result from the
fixation of a series of musical, spoken, or other sounds, but not including
the sounds accompanying a motion picture or other audiovisual work …”).
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• A work of fiction or nonfiction that is intended to be published in book form

may be eligible for preregistration, even if the work will be published exclusively online. However, the U.S. Copyright Office will not accept an application to preregister a website, because websites are not published in “book
form.”

• A personal journal or a daily diary would be considered a literary work, but
these types of works are not eligible for preregistration, because in most cases,
they are not intended to be published, nor are they intended for commercial
distribution. See Sections 1603.4 and 1603.5.

• The U.S. Copyright Office will accept an application to preregister a computer
program that is intended for commercial distribution. However, the Office
will refuse to preregister a claim in the HTML code for a website, because
HTML code is a markup language rather than a computer programming
language, and thus coding in HTML generally does not result in a computer
program.

• A photograph that is intended to advertise or market a particular product or
service may be eligible for preregistration, but a family portrait or a photograph taken on a personal vacation would not.

Chapter 1600

| 3

REVISED 09/29/2017

(1012 of 1356)
Case: 17-35587, 03/15/2019, ID: 11228746, DktEntry: 88-2, Page 966 of 1306
C O M P E N D I U M : Preregistration

• A photograph of a famous celebrity caught in an embarrassing situation
would not be eligible for preregistration, because this type of work does not
advertise or market a particular product or service.
For a definition and general discussion of the types of works that are eligible for preregistration,
see Chapters 700, 800, and 900.
See generally Preregistration of Certain Unpublished Copyright Claims, 70 Fed. Reg. 42,286,
42,288 (July 22, 2005); Preregistration of Certain Unpublished Copyright Claims, 70 Fed. Reg.
61,905, 61,906 (Oct. 27, 2005).

1603.2

The Work Must Be Copyrightable

The U.S. Copyright Office will not entertain an application for preregistration unless the work
constitutes copyrightable subject matter under Section 102(a) of the Copyright Act. 37 C.F.R.
§ 202.16(c)(2).

1603.3

A Portion of the Work Must Be Fixed

Copyright law protects “original works of authorship fixed in a tangible medium of expression”
but it does not extend to “any idea, procedure, process, system, method of operation, concept,
principle, or discovery.” 17 U.S.C. § 102(a), (b). A work of authorship is not eligible for preregistration unless the author began to create the work on or before the date that the application is
submitted to the U.S. Copyright Office, and unless at least a portion of the work has been fixed
in a tangible medium of expression as of that date. See 37 C.F.R. § 202.16(b)(2)(ii). The amount
of material needed to satisfy this requirement varies depending upon the nature of the work:

Inc.
,
p
u
ro
19
0
G
2
w
,
o
1
. Zill March 1
v
.
c
T, In ived on
H
V
in
ch
cited 5587 ar
7-3is a motion picture, the filming of the work must have commenced.
work
• If the
1
.
o
N
• If the work is a sound recording, the recording of the sounds must have begun.

• In the case of a musical composition, at least some of the work must have been fixed either
in the form of musical notation or in a copy or phonorecord embodying a performance of
some or all of the work.

• In the case of a literary work being prepared for publication in book form, the actual writing
of the text of the book must be underway.

• For a computer program, at least some portion of the source code or object code must have
been fixed.

• For an advertising or marketing photograph, the photograph must have been taken. In the
case of a group of photographs intended for simultaneous publication, at least one of the
photographs in the group must have been taken.

37 C.F.R. § 202.16(b)(2)(ii)(A)-(F). Although a portion of the work must be fixed in a tangible
medium of expression in order to seek preregistration, the applicant should not submit a copy
or phonorecord of the work or any portion of the work with the application for preregistration.
For a discussion of this issue, see Section 1606.7.
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1603.4

The Work Must Be Unpublished

Preregistration protects unpublished works that are being prepared for commercial distribution. See 17 U.S.C. § 408(f)(1). Therefore, the U.S. Copyright Office will not entertain an application for preregistration unless the work is unpublished as of the date that the application is
submitted. The Copyright Act defines publication as “the distribution of copies or phonorecords
of a work to the public by sale or other transfer of ownership, or by rental, lease, or lending.” 17
U.S.C. § 101. In addition, “offering to distribute copies or phonorecords to a group of persons for
purposes of further distribution, public performance, or public display, constitutes publication.”
For example, a sound recording is considered published if it has been offered to a group of disc
jockeys for purposes of public air play, and a motion picture is considered published if it has
been delivered to a number of distributors for purposes of theatrical exhibition. See Preregistration of Certain Unpublished Copyright Claims, 70 Fed. Reg. 42,286, 42,287 (July 22, 2005).

1603.5

The Work Must Be Intended for Commercial Distribution

To be eligible for preregistration, the work of authorship must be in the process of being prepared for commercial distribution. See 17 U.S.C. § 408(f)(1); 37 C.F.R. § 202.16(b)(2)(ii). To satisfy
this requirement, the applicant must certify that the work is being prepared for commercial
distribution and that there is a reasonable expectation that the work will be commercially distributed to the public. See 37 C.F.R. § 202.16(b)(2)(i).

1604

1604.1

Inc.
,
p
u
ro
19
0
G
2
w
,
Preregistration Distinguished from Registration
o
1
. Zill March 1
v
.
c
T, In ived on
H
V
in Is a Temporary
Preregistration
ch “Placeholder” for an Actual Registration
cited 5587 ar
A preregistration
17-3 is merely a placeholder for or a prelude to an actual registration. Specifi.
o
N a preregistration allows a copyright owner to pursue an infringement action and to seek
cally,
statutory damages and attorney’s fees before the work has been completed and released to the
public. However, to secure the benefits of this procedure, a copyright owner must register the
claim within three months after the first publication of the work or within one month after
the copyright owner discovered the infringement (whichever is earlier). See 17 U.S.C. §§ 408(f)
(3), 411(a), 412.
If a preregistered work is not registered within the prescribed time period, a district court must
dismiss any action involving an infringement that occurred before or within two months after
the first publication of that work. See 17 U.S.C. §§ 408(f)(4). If the infringement began more
than two months after the first publication of a preregistered work, this rule does not apply. In
other words, the failure to register a preregistered work before the deadline specified in Sections
408(f)(4)(A) and (B) of the Copyright Act will not prevent a copyright owner from registering
that work and pursuing an infringement action, provided that the infringement occurred more
than two months after the first publication of that work. See generally Preregistration of Certain
Unpublished Copyright Claims, 70 Fed. Reg. 42,286, 42,286-87, 42,290 (July 22, 2005); Preregistration of Certain Unpublished Copyright Claims, 70 Fed. Reg. 61,905, 61,905 (Oct. 27, 2005).
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1604.2

Limited Usefulness of Preregistration

A preregistration is not a registration. Nor is it a substitute for a registration. As discussed in
Section 1604.1, preregistration simply allows certain copyright owners to satisfy the requirements
of Sections 411(a) and 412 of the Copyright Act by notifying the U.S. Copyright Office that the
work is being prepared for commercial distribution. Copyright owners may benefit from this
procedure if they have started to create a work of authorship that has not yet been completed,
and if it is likely that a third party may infringe that work before it has been released to the
public. But to preserve the benefits of this procedure, the copyright owner must seek an actual
registration for the work shortly after it has been published or infringed.
Preregistration is entirely optional, and for the vast majority of copyright owners, it is not useful.
Unlike a registration, a preregistration does not constitute prima facie evidence of the validity
of the copyright or the facts stated in the application for preregistration or in the notification of
preregistration. Moreover, the fact that a work has been preregistered does not create any presumption that the Office will register the work if the applicant subsequently submits an application for registration. 37 C.F.R. § 202.16(c)(13); see also Preregistration of Certain Unpublished
Copyright Claims, 70 Fed. Reg. 42,286, 42,286, 42,289-90 (July 22, 2005).
Preregistration is neither a prerequisite nor a precondition for copyright owners who wish to
register their works with the Office. In other words, an original work of authorship may be registered regardless of whether that work has been preregistered or not.
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If an applicant submits an application to register a work that has been preregistered, the application may or may not be assigned to the same registration specialist who examined the application for preregistration. However, the specialist will not compare the information provided in the
application for registration with the preregistration record to determine whether it is consistent
with the information provided in the application for preregistration.

1605

Preregistration for a Musical Composition

As a general rule, a preregistration for a motion picture extends to any sounds that may accompany that work, because a soundtrack falls within the statutory definition of a “motion picture.”
See 17 U.S.C. § 101 (stating that: “‘Motion pictures’ are audiovisual works” and that “‘Audiovisual
works’ are works that consist of a series of related images which are intrinsically intended to be
shown by the use of machines or devices such as projectors, viewers, or electronic equipment,
together with accompanying sounds, if any”). A preregistration for a sound recording does not,
in and of itself, constitute a preregistration of the musical works that may be embodied in that
recording. See H.R. REP. NO. 109-33, pt. 1, at 5 (2005), reprinted in 2005 U.S.C.C.A.N. 220, 224.
However, a claimant that owns the copyright in both a sound recording and a musical work
embodied within that recording may preregister both the sound recording and the musical work
with a single application. See Preregistration of Certain Unpublished Copyright Claims, 70
Fed. Reg. 42,286, 42,288, 42,290 (July 22, 2005).

1606

Completing the Application

To preregister a work, the applicant must submit an application through the U.S. Copyright
Office’s electronic preregistration system. (The Office will not accept a paper application for
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preregistration.) To access this system, the applicant should go to the following link of the U.S.
Copyright Office’s website (www.copyright.gov/prereg/), then click the “Continue” button
which appears next to the phrase “Start the preregistration process (Electronic Form PRE).”
In the application, the applicant must provide certain information about the work of authorship,
such as the date the author started to create the work and the date the work is expected to be
completed. These requirements are discussed in Sections 1606.2 through 1606.10. The information provided in the application should be based on the information available at the time the
application is submitted to the U.S. Copyright Office.
See 37 C.F.R. § 202.16(c)(3); see also Preregistration of Certain Unpublished Copyright Claims,
70 Fed. Reg. 42,286, 42,289, 42,290 (July 22, 2005); Preregistration of Certain Unpublished
Copyright Claims, 70 Fed. Reg. 61,905, 61,906 (Oct. 27, 2005).

1606.1

Confidentiality and Privacy Concerns

Section 705 of the Copyright Act requires the Register of Copyrights to prepare and maintain
“records of deposits, registrations, recordations, and other actions” taken by the U.S. Copyright
Office, and states that these records “shall be open to public inspection.” 17 U.S.C. § 705(a), (b).
Any information that the applicant provides in an application for preregistration will appear
in the preregistration record for that work. The preregistration record will be available to the
public upon request, and the U.S. Copyright Office will post the information that appears in the
notification of preregistration in the online record for the work, which will be available to the
public through the Office’s website. Because these records are open to the public, an applicant
should not provide information on the application if the author, claimant, and/or applicant
do not wish to make that information public, including confidential information or personally
identifiable information. See Preregistration of Certain Unpublished Copyright Claims, 70
Fed. Reg. 61,905, 61,906 (Oct. 27, 2005).
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1606.2

Type of Work

As discussed in Section 1603.1, there are six classes of works that are eligible for preregistration.
The applicant should select the type of work that is most appropriate for the work that the applicant intends to preregister. Specifically, the applicant should check one or more of the boxes that
appear on the Types of Work screen, depending on whether the work is a musical composition, a
sound recording, a literary work intended to be published in book form, a computer program,
a videogame, a motion picture, or an advertising or marketing photograph.
The applicant may preregister two or more works with a single application if the works are
owned by the same claimant and the works will be published on the same date as a single unit.
In this situation, the applicant should check the boxes that describe each work that the applicant
intends to preregister. However, if the applicant intends to preregister two or more works that
will be distributed on different dates, the applicant must submit a separate application for each
of those works. See 37 C.F.R. § 202.16(c)(4); see also Preregistration of Certain Unpublished
Copyright Claims, 70 Fed. Reg. 42,286, 42,290 (July 22, 2005).
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Examples:

• River Rock Records commissioned twelve musical compositions that have
been embodied in a number of sound recordings. River Rock owns the copyright in both the musical compositions and the sound recordings. All of these
works will be published for the first time on the same compact disc. The applicant may preregister these works together by checking the boxes marked
“Sound Recording” and “Musical Composition.”

• Disco Fever Publishing owns a music video and a sound recording that has
been remixed from a previously published recording. The music video and
the remixed sound recording will be published for the first time as a set consisting of a DVD and a super audio compact disc. The applicant may preregister both of these works by checking the boxes marked “Sound Recording”
and “Motion Picture.”

• Lean Machine LLC is developing a new videogame. The packaging for this
videogame will feature several photographs that are intended to market the
product. The applicant may preregister both the videogame and the photographs by checking the boxes marked “Computer Program (may include
videogame)” and “Advertising or Marketing Photograph.”

• Tween Publishing is preparing three novels that will feature the same recur-
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ring characters. All three novels may be preregistered with a single application
and filing fee if the entire series is expected to be published as a single unit on
the same day. If each novel is expected to be published on a different date, a
separate application and filing fee would be required for each work.

1606.3

Title

The applicant should provide the current title of the work in the box that appears on the Title
screen. The U.S. Copyright Office will accept a “working title,” even if it is not expected to be the
title of the work when it is distributed to the public. See Preregistration of Certain Unpublished
Copyright Claims, 70 Fed. Reg. 61,905, 61,906 (Oct. 27, 2005).
If the work is a musical composition or sound recording that will be published in an album, the
applicant should provide the title of the album on the Title screen. The titles of the individual
songs and/or tracks (if they are known) should be provided on the Additional Title(s) screen.

1606.4

Author

The applicant should provide the full name of the author or authors of the work on the Authors screen. For the purposes of preregistration, the author is the person or organization who
is expected to be named as the author when (and if) the applicant submits an application to
register the work.
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As a general rule, the author is the person (or persons) who actually created the material covered
by the copyright claim. See Community for Creative Non-Violence v. Reid, 490 U.S. 730 (1989)
(“[T]he author is the party who actually creates the work, that is, the person who translates an
idea into a fixed, tangible expression entitled to copyright protection.”). However, there is an
exception to this rule. If the work described in the application for preregistration is a work made
for hire, the person who created that work is not necessarily the author. Instead, the employer
or other person for whom the work was prepared is considered the author if:

• The work was created by an employee acting within the scope of his or her employment, or
• The work was specially ordered or commissioned as a work made for hire and fits within one
of the nine categories of works listed in the statutory definition.

17 U.S.C. § 101 (definition of “work made for hire”). For a general discussion of Works Made for
Hire, see Chapter 500, Section 506.
If the work is expected to be published as a pseudonymous work, the applicant may provide
the author’s real name or the author’s pseudonym (or both). A work is considered to be a pseudonymous work if the author will be identified on copies or phonorecords of the work under a
fictitious name and the author’s real name will not appear anywhere on the copies or phonorecords. If the author’s real name is expected to appear anywhere on the copies or phonorecords,
the work is not considered a pseudonymous work, even if the author does not wish to reveal his
or her identity in the preregistration record and even if the author is generally known by his or
her pseudonym. In this situation the author’s real name should be provided in the application.
For a detailed discussion of pseudonymous works, see Chapter 600, Section 615.2.

1606.5
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tion who is expected to be named as a claimant when (and if) the applicant submits an application to register the work.
For purposes of registration, the claimant is either the author of the work or a person or organization that has obtained ownership of all rights under the copyright that initially belonged to
the author. 37 C.F.R. § 202.3(a)(3). No other person or organization is entitled to be named as a
claimant in an application for copyright registration.
If the author is not the same person or organization as the claimant, the applicant need not provide a transfer statement explaining how the claimant obtained ownership of all rights under
the copyright that initially belonged to the author (although this information is required in an
application for registration).
For a detailed discussion of claimants and transfers, see Chapter 600, Sections 619 and 620.

1606.6

Key Dates

The applicant should identify the date that the author started to create the work, the date that
the work is expected to be completed, and the date that the commercial distribution of the work
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is expected to begin. This information should be provided in the boxes that appear on the Key
Dates screen.

1606.6(A)

Date of Creation

The applicant should identify the date that the author started to create the work. Specifically, the
applicant should provide the month and year that the work was first fixed in a tangible medium
of expression. Identifying the specific day that the first fixation occurred is encouraged, but not
required. If the applicant cannot identify the exact date of creation, the applicant should provide
a good faith estimate and check the box marked “Approximate.”
The criteria for establishing the date of creation vary depending upon the nature of the work:

• If the work is a motion picture, the date of creation is the date that filming began.
• If the work is a sound recording, the date of creation is the date that recording sessions began.
• If the work is a musical composition, the date of creation is the date that the author began to
write down or record the music and/or lyrics.

• If the work is a literary work that is expected to be published in book form, the date of cre-
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the photograph was taken. If the applicant intends to preregister a group of photographs that
are intended to be published together, the date of creation is the date that the author took the
first photograph that will be included within the group.

1606.6(B)

Expected Date of Completion

The applicant should identify the date that the work is expected to be completed. Specifically,
the applicant should provide the month and year that the work is expected to be fixed in the
final form that is intended for commercial distribution. Identifying the specific day that the work
is expected to be finished is encouraged, but not required. If the applicant cannot identify the
expected date of completion, the applicant should provide a good faith estimate and check the
box marked “Approximate.”
If the work is substantially finished except for the final editing, the applicant should provide the
month and year that the final editing is expected to be complete. In the case of a motion picture,
the applicant may provide the date when principal photography is expected to be completed.
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1606.6(C)

Expected Date of Commercial Distribution

The applicant should identify the date that the commercial distribution of the work is expected
to begin. Specifically, the applicant should provide the year that copies or phonorecords of the
work in its complete and finished form are expected to be distributed to the public. Identifying
the month and day that copies or phonorecords of the work are expected to be distributed is
encouraged, but not required. When an application for preregistration is submitted at an early
stage of the creative process, the anticipated release date is at best a prediction, rather than a
binding commitment. See Preregistration of Certain Unpublished Copyright Claims, 70 Fed.
Reg. 61,905, 61,906 (Oct. 27, 2005). Therefore, if the applicant cannot identify the expected date
of commercial distribution, the applicant should provide a good faith estimate and check the
box marked “Approximate.”
As discussed in Section 1603.4, the work must be unpublished as of the date that the application
is submitted. An application will be questioned if the date of expected commercial distribution
is the same as the date that the application is received in the U.S. Copyright Office, but an application received the day before the expected date of commercial distribution will be accepted.

1606.7

Description of the Work

The applicant should not submit a copy or phonorecord of the work or any portion of the
work with the application for preregistration. Instead, the applicant should provide a detailed
description that reasonably identifies the work.
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work (e.g., “motion picture” or “sound recording”) is not sufficient.
Because the description will be made available to the public through the U.S. Copyright Office’s
website, the applicant should not include any portion of the work in that description, such as
the lyrics for a song or the lines of code for a computer program.
The specific requirements for describing a motion picture, sound recording, musical composition, book, computer program, videogame, or advertising or marketing photograph, are discussed in Sections 1606.7(A) through 1606.7(F).
See 37 C.F.R. § 202.16(c)(6); see also Preregistration of Certain Unpublished Copyright Claims,
70 Fed. Reg. 42,286, 42,289, 42,290 (July 22, 2005).

1606.7(A)

Motion Pictures

In the case of a motion picture, the description should include: the subject matter of the work; a
summary or outline of the plot; the names of the director and the primary actors; the principal
location of filming; and any other information that would assist in identifying the work being
preregistered. 37 C.F.R. § 202.16(c)(6)(i).
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1606.7(B)

Sound Recordings

In the case of a sound recording, the description should include: the subject matter of the
work(s) recorded; the genre of the work(s) recorded (e.g., classical, pop, musical comedy, soft
rock, heavy metal, gospel, rap, hip-hop, blues, jazz); the title(s) and composer(s) of any musical
compositions embodied in the sound recording; the name(s) of the performer or performing
group(s) featured in the recording; the principal location of the recording; and any other information that would assist in identifying the work being preregistered, such as the name of the
record label that is expected to distribute the work. 37 C.F.R. § 202.16(c)(6)(ii).

1606.7(C)

Musical Compositions

In the case of a musical composition, the description should include: the subject matter of the
lyrics (if any); the genre of the work (e.g., classical, pop, musical comedy, soft rock, heavy metal,
gospel, rap, hip-hop, blues, jazz); and any other information that would assist in identifying the
work being preregistered. In particular, if the musical composition will be included in a sound
recording or a motion picture that is being prepared for commercial distribution, the description should include the name of the performer(s) featured in the recording, the name of the
record label or motion picture that is expected to distribute the work, and the principal location
of the recording. 37 C.F.R. § 202.16(c)(6)(iii).

1606.7(D)
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identifying the work being preregistered, such as whether it is a later edition or revision of a
previous work. 37 C.F.R. § 202.16(c)(6)(iv).

1606.7(E)

Computer Programs and Videogames

In the case of a computer program, the description should include: the nature, purpose, and
function of the program; the programming language that the author used to write the program;
whether the program has been created with any particular organization or structure; the form
in which the program is expected to be published (e.g., as an online-only product); and the
identities of the person(s) involved in the creation of the program. In addition, the description
should indicate whether there are previous versions of the program, and if so, the description
should identify those versions.
If the work is a videogame, the description should include the foregoing information, along with
the subject matter of the game: the overall object, goal, or purpose of the game; the name(s) of
the character(s) in the game (if any); and the general setting and surrounding depicted in the
game.
37 C.F.R. § 202.16(c)(6)(v).
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1606.7(F)

Photographs

In the case of advertising or marketing photographs, the description should include the subject
matter depicted in the photographs, including the particular product, event, public figure, or
other item or occurrence which the photograph is intended to advertise or market. To the extent
possible and applicable, the description should provide additional information that will assist in
identifying the work, such as: the party for whom the photographs were taken; the approximate
time period when the photographs were taken; the approximate number of photographs that
may be included in the group; any events associated with the photograph (e.g., New York Fashion
Week Fall 2011; North American International Auto Show 2012; Baselworld 2013); and the location and physical setting or surroundings depicted in the photographs. In addition, the applicant
may provide a general description of the photograph (e.g., lighting, background scenery, positioning of the subject matter depicted in the photograph) and any locations and events (if applicable) associated with the photographs (e.g., Super Bowl XXXIX). 37 C.F.R. § 202.16(c)(6)(vi).

1606.8

Notification

On the Notification & Certification screen the applicant should provide the email address to
which the notification of preregistration should be sent.
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Certification

will be commercially distributed to the public, and that the information given in the application
is correct to the best of his or her knowledge. 37 C.F.R. § 202.16(c)(8); see also Preregistration of
Certain Unpublished Copyright Claims, 70 Fed. Reg. 61,905, 61,906 (Oct. 27, 2005).
Certifications are an important part of the preregistration procedure. The following acts constitute a crime that is punishable pursuant to Title 18, Section 1001 of the U.S. Code: knowingly
and willfully falsifying, concealing, or covering-up a material fact; making any materially false,
fictitious, or fraudulent statement or representation; or making or using any false writing or
document knowing that it contains any materially false, fictitious, or fraudulent statement or
entry in an application for preregistration.

1606.10

Filing Fee

The current filing fee for an application for preregistration is set forth in the U.S. Copyright
Office’s fee schedule under the heading “Preregistration of certain unpublished works.” For information concerning the methods for paying this filing fee, see Chapter 1400, Sections 1403.4
and 1403.5.
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The Office will not refund the filing fee under any circumstances. Nor will the Office credit the
fee toward the filing fee for an application for a basic registration, even if the applicant intended
to submit an application for registration but submitted an application for preregistration by
mistake. See 37 C.F.R. § 202.16(c)(5).

1607

Examination Guidelines

Because a preregistration does not constitute prima facie evidence of the validity of the copyright or the facts stated in the notification of preregistration, the registration specialist conducts
only a limited review of an application for preregistration. Specifically, the specialist will ascertain whether the work described in the application falls within one of the classes of works that
have had a history of infringement prior to authorized commercial release (as determined by the
Register of Copyrights) and whether the applicant provided all of the necessary information
specified in the application.
As a general rule, the registration specialist will not pass judgment on the adequacy of the written description of the work. However, the description is an important part of the preregistration record, and it is important to recognize that this record cannot be corrected, amended, or
supplemented once the U.S. Copyright Office has issued a notification of preregistration. See
Section 1612. In an action for infringement of a preregistered work, the court may evaluate the
written description to determine whether it actually describes the work that allegedly has been
infringed, taking into account the information available when the application was submitted
and taking into account the applicant’s legitimate interest in protecting confidential information
concerning the work.

1608
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Notification of Preregistration

If the application for preregistration has been approved, the U.S. Copyright Office will issue
a notification of preregistration to the person or organization named in the application as the
correspondent. The Office will send the notification to the email address that the applicant
provided on the Notification & Certification section of the application.
The notification will include the preregistration number that has been assigned to the claim and
the effective date of the preregistration. Preregistration numbers are not based on the nature of
the work (i.e., a number beginning with the letters VA for a work of the visual arts or a number
beginning with the letters PA for a work of the performing arts). Instead, they are numbered
consecutively beginning with the prefix PRE, regardless of whether the work in question is a
motion picture, a sound recording, a musical composition, a book, a computer program, a
videogame, or an advertising or marketing photograph.
The notification of preregistration will remind the correspondent that the work should be registered in a timely manner to secure the full benefit of the preregistration, and that the preregistration number should be included in the application for a basic registration to ensure that the
records for the preregistration and the basic registration will be cross-referenced with each other.

Chapter 1600

| 14

REVISED 09/29/2017

(1023 of 1356)
Case: 17-35587, 03/15/2019, ID: 11228746, DktEntry: 88-2, Page 977 of 1306
C O M P E N D I U M : Preregistration

The Office will make the preregistration record available to the public through its Public Catalog.
This database is available through the Office’s website. Additionally, the Records, Research, and
Certification Section will issue a certified copy of the notification of preregistration upon written
request. For more information, see Chapter 2400, Section 2407.
See 37 C.F.R. § 202.16(c)(10)-(12); see also Preregistration of Certain Unpublished Copyright
Claims, 70 Fed. Reg. 42,286, 42,290 (July 22, 2005); Preregistration of Certain Unpublished
Copyright Claims, 70 Fed. Reg. 61,905, 61,906 (Oct. 27, 2005).

1609

Effective Date of Preregistration

The effective date of a Preregistration is the day on which the U.S. Copyright Office receives
the filing fee and application for preregistration, which are later determined by the U.S. Copyright Office or a court of competent jurisdiction to be acceptable for preregistration. 37 C.F.R.
§ 202.16(c)(9).

1610

Refusals

If the registration specialist determines that the work described in the application does not
constitute copyrightable subject matter, that the work is not eligible for preregistration, or
that the claim is invalid for any other reason, he or she will refuse to preregister the claim. The
specialist will notify the applicant in writing of the refusal and will specify the reasons for his
or her decision.

1611
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N is refused, the U.S. Copyright Office will not entertain a request for reconsideration. See 37
tion
C.F.R. § 202.5(a) (stating that administrative review is only available in cases involving a refusal
to register a claim to copyright, a mask work, or a vessel design). If the applicant disagrees with
the registration specialist’s decision, the applicant must submit a new application that addresses
the issues identified in the refusal to preregister. If the new application is determined to be acceptable for preregistration, the effective date of preregistration will be the day on which the new
application and the new filing fee were received in the U.S. Copyright Office. See Section 1609.

1612

No Corrections or Cancellations

The U.S. Copyright Office conducts only a limited review of an application for preregistration,
because a preregistration does not constitute prima facie evidence of the validity of the copyright
or the facts stated in the notification of preregistration. Consequently, a preregistration will not
be cancelled, corrected, supplemented, or amended once it has been entered in the public record.
For example, the Office will not expunge a preregistration from its records if the applicant incorrectly described the work or made other errors in the application. Nor will the Office accept
an application for a supplementary registration to correct or amplify the information in the
preregistration record. See Chapter 1800, Section 1802.4.
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To correct a preregistration record, the applicant may submit another application containing the
corrected or omitted information. The new effective date of preregistration is the day on which
the Office receives the new filing fee and the new application, which are later determined by the
U.S. Copyright Office or a court of competent jurisdiction to be acceptable for preregistration.
See Section 1609.
If the work has been completed, the applicant may submit an application for a basic registration
that contains the correct or missing information, instead of submitting a new application for a
new preregistration.
See generally Preregistration of Certain Unpublished Copyright Claims, 70 Fed. Reg. 42,286,
42,290 (July 22, 2005).
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ADMINISTRATIVE APPEALS
1701

What This Chapter Covers

This Chapter discusses the process for appealing a refusal to register a copyright claim within
the U.S. Copyright Office.

1702

Registration Refused After Examination

The U.S. Copyright Office does not register all claims to copyright. The Office may refuse to
register claims that do not meet the statutory requirements for copyright registration, including
on the following grounds:

• The applicant failed to submit a complete application, complete filing fee, and/or complete
deposit copy(ies).
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•

• The work lacks the minimum level of creative authorship to support a copyright claim.
• The work is in the public domain.
• The work is a sound recording that was fixed before February 15, 1972 (i.e., the date on which
sound recordings became eligible for federal copyright protection).

• The work is an architectural work created before December 1, 1990 (i.e., the date on which

architectural works became eligible for federal copyright protection), or the application to
register the architectural work does not otherwise meet the requirements set forth in Copyright Office regulations. See 37 C.F.R. § 202.11.

• The work is ineligible for copyright protection in the United States based on the author’s

citizenship or domicile, based on the nation of first publication, or any other factor set forth
in Section 104 of the Copyright Act.

• The work does not meet the eligibility requirements for a particular registration option.
• The applicant is not authorized to register a claim in the work.
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• The claimant named in the application is not a proper copyright claimant.
• The work unlawfully employs preexisting material that is under copyright protection.
See 17 U.S.C. § 103(a); see also Chapter 300, Section 313.6(B).

• The applicant failed to submit a bona fide copy of the work. See Chapter 1500, Section 1503.2.
If the Office determines that the work does not constitute copyrightable subject matter or that
the other formal and legal requirements have not been met, the Office will refuse to register the
claim. The registration specialist assigned to the application will notify the applicant in writing and will explain the reasons for the Office’s decision. See 17 U.S.C. § 410(b). The Office will
send the notification to the correspondent listed in the Correspondent section of the application.

1703

1703.1

First Request for Reconsideration

Filing the Request

If the applicant disagrees with a refusal to register the entire work or a refusal to register a
specific element of the work, the applicant may appeal that decision within the U.S. Copyright
Office. This is an administrative procedure known as a first request for reconsideration.
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A statement that the document is a “FIRST RECONSIDERATION.”
•N
• The ten digit case number/service request number that the Office assigned to the claim and

the seven digit correspondence ID number that appears in the subject line of the letter refusing to register the work.

• The name of the copyright claimant(s) specified in the application and the title(s) of the work
exactly as it appears in the application.

The pages of the first request should be numbered, including any attachments or exhibits thereto.
The applicant should send one copy of the request to the address specified in Section 1708.2, together with one copy of the reply sheet that was attached to the refusal to register, and the filing
fee set forth in 37 C.F.R. § 201.3(d)(4)(i).
The request and the filing fee must be postmarked or dispatched by a commercial carrier, courier,
or messenger within three months of the date set forth in the refusal. See Sections 1708.1 and 1708.3.
See generally 37 C.F.R. § 202.5(b)(1)-(3) (setting forth the procedure for submitting a first request
for reconsideration).
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1703.2

Review of the First Request for Reconsideration

The first request for reconsideration will be reviewed by a U.S. Copyright Office staff attorney in
the Registration Program office who did not participate in the initial examination of the claim.
The Office will base its decision on the applicant’s submission and the administrative record.
If the Office needs additional information in order to make its decision, the staff attorney will
notify the applicant in writing. The Office will not hear oral argument in support of a first request for reconsideration.
The refusal to register is subject to de novo review, which means that the Office will take a fresh
look at whether the work meets the statutory requirements for copyright registration.
If the Office decides to register the work, it will notify the applicant in writing. This notification
will be sent to the individual who submitted the first request for reconsideration, rather than
the correspondent listed in the application. A certificate of registration will be sent separately
to the mailing address specified in the application. See Chapter 600, Section 622.4.
If the Office upholds the refusal to register, it will notify the applicant in writing and will explain
the reasons for its decision. This notification will be sent to the individual who submitted the
first request for reconsideration.
The Office will respond to the first request within four months after the date that the first
request was received. If the deadline falls on a weekend or a federal holiday, the deadline will
be extended to the next federal work day. In no case shall a failure to respond within four
months after the date that the first request was received result in the registration of the applicant’s work.
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1704

1704.1

Second Request for Reconsideration

Filing the Second Request for Reconsideration

If the U.S. Copyright Office refuses to register a work after reviewing a first request for reconsideration, the applicant may submit a second request for reconsideration.
A second request for reconsideration must be in writing. The request should specify the reasons
that the applicant believes that registration was improperly refused, including any legal arguments or supplementary information that support the applicant’s position. The applicant must
specifically address the Office’s reasons for upholding the refusal to register following the applicant’s first request for reconsideration. See 37 C.F.R. § 202.5(c)(1).
The applicant must provide the following information in the subject line on the first page of
the request:
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• A statement that the document is a “SECOND RECONSIDERATION.”
• The ten digit case number/service request number that the Office assigned to the claim and
the seven digit correspondence ID number that appears in the subject line of the Office’s
response to the applicant’s first request for reconsideration.

• The name of the copyright claimant(s) specified in the application and the title(s) of the work
exactly as it appears in the application.

The pages of the second request should be numbered as well as any attachments or exhibits
thereto.
The applicant should send one copy of the request to the address specified in Section 1708.2, together with a copy of the reply sheet that was attached to the Office’s response to the applicant’s
first request for reconsideration, and the filing fee set forth in 37 C.F.R. § 201.3(d)(4)(ii).
The second request and the filing fee must be postmarked or dispatched by a commercial carrier,
courier, or messenger within three months of the date set forth in the Office’s response to the
first request for reconsideration. See Sections 1708.1 and 1708.3.
See generally 37 C.F.R. § 202.5(c)(1)-(3) (setting forth the procedure for submitting a second
request for reconsideration).
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NReview Board will base its decision on the applicant’s written submission and the adminThe
istrative record. Specifically, the Board will consider the arguments and evidence set forth in
the applicant’s second request for reconsideration, as well as the application and the deposit
copy(ies). In addition, the Board may consider any prior correspondence between the applicant
and the Office, or may take administrative notice of matters of general knowledge or matters
known to the Office or the Review Board. If the Board needs additional information to review
the second request, it will notify the applicant in writing. The Review Board will not hear oral
argument on a second request for reconsideration.
Both the decision made by the registration specialist and the decision to uphold the refusal to
register following the applicant’s first request for reconsideration are subject to de novo review,
which means that the Board will take a fresh look at whether the work meets the statutory requirements for copyright registration.
A majority of the Review Board’s members must agree to uphold or reverse a refusal to register.
A decision issued by the Review Board has no precedential value, nor is any decision binding
upon the Board in any other appeal.
If the Review Board decides to register the applicant’s work, it will notify the applicant in writing.
This notification will be sent to the individual who submitted the second request for reconsidera-
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tion, and the certificate of registration will be sent separately to the mailing address specified
in the application. See Chapter 600, Section 622.4.
If the Review Board decides to uphold the refusal to register, it will notify the applicant in writing
and will explain the reasons for its decision. This notification will be sent to the individual who
submitted the second request for reconsideration. If the Review Board has been notified that
the work is involved in litigation, the Review Board will send a copy of its decision to counsel of
record for the parties in that dispute.
See generally 37 C.F.R. § 202.5(c)(4) (discussing the procedure for reviewing a second request for
reconsideration).

1705

Effective Date of Registration

If the U.S. Copyright Office registers a work following a first or second request for reconsideration, the Office will assign an effective date of registration (“EDR”) to the registration. The
effective date of registration is the day on which the Office receives an acceptable application,
deposit copy(ies), and filing fee, which are later determined by the Register of Copyrights or
by a court of competent jurisdiction to be acceptable for registration. 17 U.S.C. § 410(d).
As a general rule, if the applicant made a reasonable, good faith effort to complete the relevant
fields/spaces in the application, the effective date of registration is the date that the Office received the application, provided that the applicant submitted the appropriate deposit copy(ies)
and paid the applicable filing fee as of that date. See Chapter 600, Section 625.
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If the U.S. Copyright Office upholds the refusal to register following a request for reconsideration, an applicant may appeal that decision under the Administrative Procedure Act (“APA”) by
instituting a judicial action against the Register of Copyrights in federal district court. See 5
U.S.C. § 500 et seq.
An applicant does not need to appeal a refusal to register under the APA in order to institute an
infringement action in federal district court. See 17 U.S.C. § 411(a). However, the applicant must
serve a copy of the infringement complaint on the Register, and “[t]he Register may, at his or her
option, become a party to the action with respect to the issue of registrability of the copyright
claim by entering an appearance within sixty days after such service ….” Id.

1707

Retention of Records

The U.S. Copyright Office maintains records of all documents and correspondence relating to a
first or second request for reconsideration.
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1708

1708.1

General Requirements for First and Second Requests for Reconsideration

Filing Fee

The applicant must submit the appropriate filing fee together with both the first or the second
request for reconsideration. See 37 C.F.R. § 202.5(b)(2), (c)(2). The current filing fees are set forth
in the U.S. Copyright Office’s fee schedule in the field marked “Requests for reconsideration.”
The applicant must pay a separate filing fee for each claim that has been refused registration,
even if the Office refused to register two or more claims in the same letter. See Copyright Office
Fees, 78 Fed. Reg. 18,742, 18,745 (Mar. 28, 2012).

1708.2

Address for Delivery

Each request for reconsideration (including requests that are delivered by mail, by courier, or by
hand) should be addressed on the outside of the envelope as follows:
FIRST or SECOND REQUEST FOR RECONSIDERATION
U.S. Copyright Office
RAC Division
P.O. Box 71380
Washington, DC 20024–1380.

1708.3
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first request for reconsideration must be postmarked or dispatched by a commercial carrier,
courier, or messenger no later than three months from the date that appears in the written notice
from the Office of its decision to refuse registration. 37 C.F.R. § 202.5(b)(3).
A second request for reconsideration must be postmarked or dispatched by a commercial carrier, courier, or messenger no later than three months from the date that appears in the written
notice from the Office of its decision to uphold the refusal to register following the applicant’s
first request for reconsideration. 37 C.F.R. § 202.5(c)(3).
The Office will not consider a second request for reconsideration if the applicant failed to submit
the first request in a timely manner.
If the deadline for submitting a first or second request falls on a weekend or a federal holiday,
the deadline will be extended until the next federal work day. See 37 C.F.R. § 202.5(b)(3), (c)(3).
The deadline for submitting a first or second request may be suspended or waived, in whole or in
part, by the Register of Copyrights upon a showing of good cause. The request for a suspension
or waiver should be made in writing, it should indicate whether the request involves a “FIRST”
or “SECOND” request for reconsideration, and it should be sent to the address specified in Section 1708.2. A suspension or waiver may be granted only with respect to a specific request for
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reconsideration, and shall not be considered in connection with any other request from that
applicant or any other applicant. See 37 C.F.R. § 202.5(e).

1708.4

Withdrawing a Request for Reconsideration

An applicant may submit a request to withdraw a first or second request for reconsideration
at any time before the U.S. Copyright Office has issued its decision. The request should be
made in writing, it should indicate whether the requested withdrawal involves a “FIRST” or
“SECOND” request, and it should be sent to the address specified in Section 1708.2. The decision whether to approve or deny the request will be made at the discretion of the Office. The
filing fee will not be refunded and the Office will not reinstate a request for reconsideration
once it has been withdrawn.

1708.5

Amending the Application During an Administrative Appeal

When evaluating a first or second request for reconsideration, the U.S. Copyright Office will
focus on the type of authorship claimed in the application, such as “2-D artwork” or “text.” As a
general rule, the Office will not consider any type of authorship that was not expressly claimed
in the application when the claim was refused. That said, the Office may allow an applicant to
amend the application during a first or second appeal if the failure to include this information
was the result of an honest omission or mistake.
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artwork.” The Office will uphold the refusal to register the claim in “text,” and
will consider whether the artwork contains a sufficient amount of creative
expression to support a registration.

1708.6

No Expedited Review

Special handling is a procedure for expediting the examination of an application to register a
claim to copyright or the recordation of a transfer or other document pertaining to copyright.
The U.S. Copyright Office offers this service in certain circumstances where a copyright owner
or other interested parties have a compelling reason for the expedited issuance of a certificate. As
discussed in Chapter 600, Section 623.2, the Office will not grant a request for special handling
in connection with a first or second request for reconsideration.

1708.7

No Adverse Proceedings

The U.S. Copyright Office does not invite, and generally does not consider, arguments or evidence submitted by or on behalf of any party other than the applicant or the applicant’s duly
authorized agent.
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POST-REGISTRATION PROCEDURES
1801

What This Chapter Covers

This Chapter sets forth the practices and procedures for modifying the registration record for a
claim after the U.S. Copyright Office has issued a certificate of registration. The topics discussed
in this Chapter include:

• Correcting or amplifying the information in a copyright registration.
• Requests to remove and replace certain types of personally identifiable information that may
appear in the online public record.

• Cancelling a copyright registration.
• Asserting an adverse claim to copyright.

1802

Inc.
,
p
u
For a discussion of the procedure for abandoning a registration,
see Chapter
ro
19 2300, Section 2311.
0
G
2
w
,
For a discussion of the procedure for recording
Zillo transfers
h 1or1other documents pertaining to
.2309.
c
r
v
copyright, see Chapter 2300, Section
a
.
c
T, In ived on M
H
V
d in 87 arch
e
t
i
c
Supplementary
Correcting or Amplifying the Information in a
5
35Registration:
7
Registration
1
No.
A supplementary registration is a special type of registration that may be used “to correct an
error in a copyright registration or to amplify the information given in a registration.” 17 U.S.C.
§ 408(d).
A supplementary registration identifies an error or omission in a basic registration and places
the correct information or additional information in the public record. Supplementary registrations may be used only to correct or amplify limited issues involving certain types of registrations,
which are listed in Section 1802.3 below. Id.; 37 C.F.R. § 202.6.
When the U.S. Copyright Office issues a supplementary registration, it does not cancel or replace the basic registration or the registration number for that registration. Likewise, the Office
will not change the information set forth in the basic registration or the public record for that
registration. Instead, the Office assigns a separate registration number and effective date of
registration to the supplementary registration. The basic registration and the supplementary
registration coexist with each other in the public record, and the supplementary registration
augments—but does not supersede—the information set forth in the basic registration. 17 U.S.C.
§ 408(d); 37 C.F.R. § 202.6(f)(2).
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1802.1

Who May File an Application for a Supplementary Registration?

The following parties may correct or amplify the information in a registration record:

• An author of the work.
• Any other party who is entitled to be named as a copyright claimant (i.e., a copyright owner
who owns all of the rights that initially belonged to the author).

• An owner of one or more—but less than all—of the exclusive rights in the work.
• A duly authorized agent of any of the foregoing parties.
37 C.F.R. § 202.6(c). No other party may file an application for supplementary registration.
If there is no clear relationship between the applicant and the parties named in the basic registration, the Office may ask the applicant to submit a sworn declaration or other evidence demonstrating that the applicant is an author of the work, a party who is entitled to be named as a
copyright claimant, an owner of one or more of the exclusive rights in the work, or an authorized
agent of one of the foregoing parties. If the applicant’s claim appears to be implausible, the Office may decline to issue a supplementary registration, and if appropriate, may suggest that the
applicant assert an adverse claim by submitting a new application for a new basic registration.
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If the application for supplementary registration is approved, the Office will cross-reference the
records for the supplementary registration and the basic registration. Specifically, the Office will
place a note in the public record for the basic registration that identifies the registration number
and the effective date of registration for the supplementary registration. In addition, the Office will place a note in the public record for the supplementary registration that identifies the
registration number and the year of registration for the basic registration. 37 C.F.R. § 202.6(f)
(1). The cross-references are intended to notify any person who searches the Office’s records that
the Office has issued a supplementary registration that may contain additional information
pertaining to the basic registration, and that the records for both the basic registration and the
supplementary registration should be consulted. See Supplementary Registration, 81 Fed. Reg.
86,656, 86,660 & n.26 (Dec. 1, 2016).

1802.2

When May an Application for a Supplementary Registration Be Filed?

An application to correct or amplify the information set forth in a basic registration may be filed
at any time after the registration has been issued by the U.S. Copyright Office and at any time
before the copyright has expired. See 37 C.F.R. § 202.6(d)(2), (3); Supplementary Registration,
81 Fed. Reg. 86,656, 86,660 & n.23 (Dec. 1, 2016).

1802.3

Records That May Be Corrected or Amplified with a Supplementary
Registration

A supplementary registration may be used to correct or amplify the information set forth in the
following types of registrations:

• A basic registration issued on or after January 1, 1978 (including group registrations).
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• A copyright registration or renewal registration for a work that was registered or first published on or before December 31, 1977.

See 37 C.F.R. § 202.6(b)(1)(i)-(iii).
The U.S. Copyright Office may decline to issue a supplementary registration for a basic registration for a work that was registered or first published on or before December 31, 1977, because
those registrations have expired by now. Allowing interested parties to correct or amplify the
information in a basic registration after the initial term expired creates a potential for error, mistake, or even fraud. See Supplementary Registration, 81 Fed. Reg. 86,656, 86,660 (Dec. 1, 2016).
A supplementary registration could have significant consequences in a legal dispute, given that
a certificate of registration may create an evidentiary presumption concerning the facts stated in
the certificate. 17 U.S.C. § 410(c). In exceptional circumstances, the Office may issue a supplementary registration for a basic registration that covered the first twenty-eight years of the copyright
term, but only if the proposed correction or amplification is supported by clear, convincing, and
objective documentation. See 37 C.F.R. § 202.6(d)(6). For information concerning this option,
see Chapter 2100, Section 2131. For general information concerning the practices and procedures
for correcting or amending a renewal registration, see Chapter 2100, Section 2138.
A supplementary registration may be used to correct or amplify the information in one basic
registration or one renewal registration. The Office will not issue a supplementary registration
that attempts to correct or amplify the information set forth in multiple registrations. However,
there is no limit on the number of supplementary registrations that may be issued and crossreferenced with a basic registration or a renewal registration. See Supplementary Registration,
81 Fed. Reg. at 86,660.
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supplementary registration cannot be used to correct or amplify the following types of records:

Pending applications: The U.S. Copyright Office will not issue a supplementary registration to
correct or amplify the information in a pending application. If the applicant discovers an error
or omission in a pending application, the applicant should not file an application for supplementary registration. Instead, the applicant should contact the Office in writing using the form
posted on the Office’s website, or if the applicant receives a communication from a registration
specialist concerning a pending application, the applicant should notify the specialist if the application is incorrect or incomplete.
Applications that have been withdrawn or rejected: The Office will not issue a supplementary
registration for an application that has been withdrawn by the applicant or rejected by the Office.
The online public record: The Office will not issue a supplementary registration to correct an error
that appears only in the online public record for a particular registration.

• If the online public record contains an error that does not appear in the certificate of registration, the author, the claimant, or one of the other parties listed in Section 1802.1 should
contact the Office in writing using the form posted on the Office’s website, instead of filing
an application for supplementary registration.
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NOTE: Some entries in the online public record cannot be changed due to the current limi-

tations of the electronic registration system. For example, the system cannot accept diacritical marks used in Spanish, French, German, or other foreign languages, such as ç, à, ñ, or ü.

• If the online public record contains a social security number, credit card number, driver’s

license number, or bank account number, this information may be removed through a procedure known as a “referral,” which is discussed in Section 1804. If the online public record
contains any other type of personally identifiable information, it may be possible to remove
or replace that information using the procedure discussed in Section 1805.

Basic registrations in the wrong class or series: The Office will not issue a supplementary registration for a work that was registered in the wrong class or series. Instead, this issue must be
addressed with a procedure known as a “cancellation and substitution,” which is discussed in
Section 1807.4(A).
Basic registrations for multiple works. When the Office registers multiple works under a registration accommodation, it will not accept an application that seeks to reclassify the works under a
different accommodation. For example, a supplementary registration cannot be used to change
a registration for a group of published photographs into a registration for a compilation, a
collective work, or a photographic database (or vice versa). Nor can it be used to transform a
registration for an unpublished collection into a registration for a single published work. These
types of changes would alter the fundamental nature of the claim, and would undermine the
legal presumptions afforded to the initial examination of the works. And it would be inconsistent
with the statutory and regulatory provisions stating that a supplementary registration augments
– but does not supersede – the basic registration. See 17 U.S.C. § 408(d); 37 C.F.R. § 202.6(f)(2);
Supplementary Registration, 82 Fed. Reg. 27,424, 27,426 (June 15, 2017).
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Previous supplementary registrations: A supplementary registration cannot be used to correct or
amplify the information in another supplementary registration. If the information in the basic
registration is correct and if the Office previously issued a supplementary registration to address
a purported error in that registration, the author, the claimant, or any of the other parties listed
in Section 1802.1 may prepare a declaration or affidavit stating that the information set forth in
the basic registration is correct and stating that the information set forth in the supplementary
registration is incorrect. The statement may be recorded with the Office using the procedures
described in Chapter 2300, Section 2309.
Preregistrations: The Office will not issue a supplementary registration for a preregistration made
under Section 408(f) of the Copyright Act. If there is an error or omission in a preregistration,
the author, the claimant, or any of the other parties listed in Section 1802.1 may submit a new
application for a new preregistration that contains the correct or missing information. If the
work has been completed, the applicant may submit an application for a basic registration that
contains the correct or missing information. For a detailed discussion of preregistration, see
Chapter 1600.
Certificates of registration for mask works: A supplementary registration cannot be used to correct
or amplify the information in a registration for a mask work. See 37 C.F.R. § 211.4(f); Supplementary Registration, 81 Fed. Reg. at 86,658 n.10. However, if the Office made an error or omission
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in preparing the certificate, the Office will correct the mistake and will issue a new certificate to
the correspondent named in the certificate. For additional information concerning this procedure, see Chapter 1200, Section 1216.
Certificates of registration for vessel designs: A supplementary registration cannot be used to correct or amplify the information in a registration for a vessel design. If the Office made a clerical
or typographical error in preparing the certificate of registration for a vessel design, the owner
of the vessel design should contact the Office in writing using the form posted on the Office’s
website. If appropriate, the Office will correct the error and will issue a new certificate to the
correspondent named in the certificate. If the applicant made a clerical or typographical error
in the application for registration, the owner of the registered design or its duly authorized agent
may submit an application for a certificate of correction using Form DC. See 37 C.F.R. § 212.8(a)
(3), (c)(2). The procedure for correcting errors in a registration for a vessel design is similar to
the procedure for supplementary registration, except that the Office will issue a certificate of
correction only in cases involving clerical or typographical errors. See Correction of Errors in
Certificates of Registration of Vessel Hull Designs, 71 Fed. Reg. 46,402, 46,402 (Aug. 14, 2006).
For additional information concerning this procedure, see Chapter 1300, Section 1317.
Recorded documents: A supplementary registration cannot be used to correct the information
set forth in a document that has been recorded with the Office. For a discussion of the proper
procedure for correcting an error in a recorded document, see Chapter 2300, Section 2308.

1802.5
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No.and should have been provided, such as the identity of a co-author or co-claimant, but
tration
was omitted at the time the basic registration was made.” Id. § 202.6(d)(3)(i). An amplification
may also be used “[t]o reflect changes in facts, other than those relating to transfer, license, or
ownership of rights in the work, that have occurred since the basic registration was made.” Id.
§ 202.6(d)(3)(ii).
For representative examples of situations where a supplementary registration can and cannot be
used to correct or amplify the information in a basic registration, see Sections 1802.6 and 1802.7.

1802.6

Supplementary Registration Appropriate

This Section provides representative examples of situations where a supplementary registration
may be used to correct or amplify the information in a basic registration.

1802.6(A)

Minor Errors in the Basic Registration

The U.S. Copyright Office will issue a supplementary registration even if the error in the basic
registration is extremely minor, such as a typographical mistake or missing article such as “a,”
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“an,” or “the.” But in most cases it is not necessary to correct minor errors in a basic registration,
particularly if the correct or missing information appears elsewhere in the registration record.

1802.6(B)

Change in Name or Address

A supplementary registration may be used to correct spelling errors or similar mistakes in the
author’s name, the claimant’s name, or any other name that appears in the registration record.
Likewise, a supplementary registration may be used to reflect a change in a name or address that
appears in the basic registration (although it cannot be used to remove that information from
the original record).
Examples:

• The U.S. Copyright Office issued a basic registration for a sound recording
naming Dean Jonson as the author of the work. The author’s name should
have been spelled Dean Johnson. The error may be corrected with a supplementary registration.

• The Office issued a basic registration for a technical drawing. The certificate
of registration names Richard Oxley as the author of this work, but the name
given on the deposit copy is Richard Drummond Oxley. Richard may add his
middle name to the registration record with a supplementary registration.

Inc.
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rtoo register, a2painting.
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llo to KararcMitchell.
h 11 Kara’s married
. Z record
v
may be added to the registration
with
a
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registration.
a
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in Bethany Rolling
• Ind2008
rchregistered a sound recording, naming herself as the
a
7
citeauthor
8
55copyright claimant. At the time Bethany was living in Damascus,
3and
7
Maryland,
and she provided her home address in the Name of Claimant field
1
No. and the Rights and Permissions field. Three years later Bethany moved to
Providence, Rhode Island. Bethany may add her new address to the registration record with a supplementary registration.
1802.6(C)

Title of the Work

An error concerning the title of the work may be corrected with a supplementary registration.
Specifically, a supplementary registration may be used to correct the title(s) of the work(s) listed
in the basic registration, to add a subtitle(s), previous or alternative title(s), or contents title(s)
that were not provided in the application for the basic registration, or to reflect a change in the
title(s) that has occurred since the basic registration was made.
Examples:

• Richard Maguire registered a sound recording. The title given in the certificate of registration is “I’ll Love You,” but the title given on the deposit copy
is “I’ll Love You (Forever).” Richard may add the longer title to the registration
record with a supplementary registration.

• Carrie Murtagh registered the first draft of her short story. At the time, she
had not decided on the title for the story, so she entered “A Warped Frustrated
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Old Man (Working Title)” in the Title field. Three months later Carrie published her story under the title “Potter’s Field.” Carrie may add the new title
to the registration record with a supplementary registration, or preferably, by
registering the published version of her story and listing the prior title in the
Previous or Alternative Title field.

• Adams Baker & Co. submitted a compact disc that contains a dozen sound
recordings. The company registered this CD as an unpublished collection,
but failed to provide the titles of the recordings that appear on the CD. The
title of each recording may be added to the registration record with a supplementary registration.
1802.6(D)

Author(s) of the Work

A supplementary registration can be used to correct an error or omission in a basic registration
involving the author(s) of the work. See 37 C.F.R. § 202.6(d)(3)(i).
If two or more authors created the work and some of the authors were not named in the basic
registration, the names of the missing authors may be added to the registration record with a
supplementary registration. The registration specialist may ask the applicant to provide documentation confirming that the other authors contributed copyrightable material to the work if
the other authors are not listed in the deposit copy(ies), if there does not appear to be any connection between the other authors and the authors named in the basic registration, or if there
is any other reason to question the application. In addition, the specialist may ask the applicant
to provide a transfer statement in the application for supplementary registration if a similar
statement would have been required if the other authors had been named in the application for
the basic registration.
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17-real
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N if the applicant provided a pseudonym in the application for the basic registration or if
tion
the basic registration states that the author is anonymous. For a discussion of anonymous and
pseudonymous works, see Chapter 600, Sections 615.1 and 615.2.
If the wrong author is named in the basic registration, the correct name may be added to the
registration record with a supplementary registration, provided that the application is filed by
one of the parties listed in Section 1802.1. In addition, a statement may be added to the registration record to clarify that the person named in the basic registration is not, in fact, the author
of the work (although that name cannot be removed from the original record). In some cases,
the registration specialist may ask the applicant to provide a declaration or other supporting
evidence confirming that the information set forth in the application for supplementary registration is correct.
Examples:

• Anne Duquesne and Phillip Craig are listed on the deposit copy as co-authors
of a ballad titled “Together Forever.” Anne registered the song, naming herself
as the sole author and claimant of this work. Anne may add Phillip’s name to
the registration record with a supplementary registration.

• The U.S. Copyright Office issued a basic registration for a mash-up video. The
certificate of registration states that the work was created by an author who
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uses the pseudonym, “Garrett London.” The author may add his real name
to the registration record by submitting an application for a supplementary
registration.

• The Office registered a children’s book, which was written by Sean Gladhill
and illustrated by Dawn Bradley. Sean registered the work naming himself as
the sole author and claimant of the “text.” Sean attempts to add Dawn’s name
to the registration record with a supplementary registration. The registration
specialist retrieves the deposit copy from the Library of Congress. The specialist will communicate with the applicant, because the copyright notice states
“Text © Sean Gladhill and Artwork © Dawn Bradley” which suggests that Sean
owns the text and Dawn owns the artwork. If it is determined that the text
and the artwork are jointly owned, the specialist may issue a supplementary
registration. However, if the text and the artwork are separately owned, the
supplementary registration will be refused. Instead, Dawn should submit a
new application for a new basic registration naming herself as the sole author
and copyright claimant for the artwork.
1802.6(E)

Work Made for Hire

If the applicant failed to complete the work made for hire section of the application for basic
registration, that information may be added to the registration record with a supplementary
registration. Likewise, if the basic registration erroneously states that the work is (or is not) a
work made for hire, the correct information may be added to the registration record with a
supplementary registration.
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Examples:

• Jessica Fineman is a professional songwriter. She formed a closely held corporation to manage her financial portfolio and she routinely assigns her copyrights to this entity for tax purposes. In 1978 Jessica registered a song titled
“Termination Nation.” She named Jessica Fineman, Inc. as the author and
copyright claimant and she checked the box indicating that the song was
created as a work made for hire. In 2013 Jessica submits an application for
supplementary registration stating that she should have named herself as the
author of this song and the work made for hire box should have been checked
“no,” because she did not write this work as an employee of Jessica Fineman,
Inc. Jessica also provides the transfer statement “by written agreement” to
explain that she assigned the copyright in this song to her closely held corporation. The registration specialist will issue the supplementary registration.

• Julian Chariot is an amateur songwriter. In 2000 he registered a song titled
“Trust Me.” Julian named himself as the author and claimant, but mistakenly
checked the work made for hire box “yes,” because he assumed that this is the
best way to tell the world that he wants to be hired as a songwriter. In 2013,
Julian submits an application for a supplementary registration stating that
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the work made for hire box should have been checked “no.” The registration
specialist will issue the supplementary registration.
1802.6(F)

Copyright Claimant(s)

A supplementary registration may be used to correct an error in the basic registration involving
the copyright claimant. It may also be used to add the name of a co-claimant who should have
been listed in the application for a basic registration (regardless of whether the co-claimant
is—or is not—a co-author of the work). See 37 C.F.R. § 202.6(d)(3)(i).
This determination should be based on the facts that existed at the time when the basic registration was made. As discussed in Section 1802.7(B), information about a claimant or co-claimant
who acquired the copyright after that date cannot be added to the registration record with a
supplementary registration. See Corrections and Amplifications of Copyright Registrations;
Applications for Supplementary Registration, 63 Fed. Reg. 59,235, 59,235 (Nov. 3, 1998). Recording a transfer or other document pertaining to copyright is the only means for adding
subsequent information to the registration record.
If the copyright was co-owned by two or more parties when the application for the basic registration was submitted to the U.S. Copyright Office and if one or more of those co-owners was
not listed in the basic registration, their name(s) may be added to the registration record with a
supplementary registration. See 37 C.F.R. § 202.6(d)(3)(i).
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1the author’s name may be added as a claimant to the registration record with a suppleNo. registration. In the alternative, the author may file a new application for a new basic
mentary
registration that names the author as the copyright claimant. See Section 1803.

If the wrong claimant was named in the basic registration, the correct name may be added to the
registration record with a supplementary registration, provided that the application is filed by
one of the parties listed in Section 1802.1. In addition, a statement may be added to the registration record to clarify that the name provided in the basic registration is incorrect (although that
name cannot be removed from the basic registration). In some cases, the registration specialist
may ask the applicant to provide a declaration or other supporting evidence confirming that the
information set forth in the application for supplementary registration is correct.
Examples:

• Tracey Ebert and Karen Colby co-wrote a screenplay titled Hair Force One. On
July 1, 2006 Karen assigned her share of the copyright to Graffiti Studios. On
July 31, 2006 Tracey submitted an application to register the screenplay, naming herself as the sole copyright claimant. Tracey may file an application for
supplementary registration naming Graffiti as a co-claimant. Tracey should
provide a transfer statement that explains how the company obtained the
copyright in this work. In addition, the registration specialist may ask Tracey
to submit additional documentation concerning this transfer.
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• Kris Anderson and Karina Ramsey registered the songs “Be the Best” and
“Hornet’s Nest,” which were published on the album Falling in Love in a Small
Town. The basic registration named Kris and Karina as the co-authors and
co-claimants for these works. In fact, Kris is the sole author and owner of “Be
the Best,” and Karina is the sole author and owner of “Hornet’s Nest.” If the
U.S. Copyright Office had been aware of this when the application was filed,
it would have asked the applicant to exclude one of these songs from the application. “Be the Best” or “Hornet’s Nest” may be removed from the registration record with a supplementary registration that deletes the title of the work
and removes Kris’s or Karina’s name from the Author/Claimant fields. The
song that has been removed from the registration record may be registered
separately by filing a new application for a new basic registration that names
the correct individual as the author and owner of that song.
1802.6(G)

Year of Completion

An error involving the year of completion may be corrected with a supplementary registration. But the year given in the application for supplementary registration must be the same
as—or earlier than—the year given as the effective date of registration for the basic registration.
Likewise, if the work has been published, the year of completion given in the application for
supplementary registration must be the same as—or earlier than—the date of first publication
given in the basic registration.

1802.6(H)
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If the work does not appear to be eligible for copyright protection in the United States based on the
information provided in the application for supplementary registration, the registration specialist
will communicate with the applicant. If the specialist determines that the work was not eligible for
copyright protection at the time the basic registration was made, the application for supplementary registration may be refused and the basic registration may be cancelled. See Section 1802.9(I).

1802.6(I)

Publication Issues

As a general rule, an error involving the date of publication for the work may be corrected with
a supplementary registration. This determination should be based on the facts that existed at
the time when the basic registration was made.
For instance, if the applicant mistakenly provided a date of publication for a work that has not
been published, a statement may be added to the registration record to clarify that the work is
actually unpublished. If the applicant provided the wrong date of publication in the application
for basic registration, the correct date may be added to the registration record with a supplementary registration. However, the registration specialist may ask the applicant to confirm that the
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deposit copies submitted with the application for the basic registration are identical to the first
published edition of that work.
Examples:

• Olivia Morland created a fabric design for her line of t-shirts. In the application for basic registration, Olivia stated that the design was first published on
May 31, 2011, but in fact, she began selling her t-shirts on April 1, 2011. Olivia
may add the correct date of publication to the registration record with a
supplementary registration. The specialist may communicate with Olivia to
confirm that the deposit copies submitted with the application for the basic
registration are the copies that were first published on April 1, 2011.

• Brigitte Byrne is the author of a choreographic work that debuted at the Kennedy Center on September 15, 2010. The next day she filed an application to
register her work with the U.S. Copyright Office. In her application, Brigitte
stated that work was published on September 15, 2010, because she mistakenly assumed that a public performance constitutes publication. Brigitte may
correct this mistake by filing an application for a supplementary registration
stating that the work is, in fact, unpublished.
In some cases an error involving the publication of the work cannot be corrected with a supplementary registration. Instead, the applicant must submit a new application for a new basic
registration. These types of publication issues are discussed in Section 1802.7(C).

1802.6(J)
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Copyright Claim, Nature of Authorship, and/or Material Added to This Work. If the specialist determines that the authorship described in the application for supplementary registration
is not registrable, he or she may communicate with the applicant and may refuse to issue a
supplementary registration.
Examples:

• Deanna Mueller registered an unpublished journal, naming herself as the
author of the “text.” Deanna would like to add a claim in “illustrations” to
the registration record. The registration specialist will retrieve the deposit
copy from the Office’s files to determine if Deanna contributed a sufficient
amount of artwork to this work. If so, the specialist will issue a supplementary
registration.

• Todoroff Designs registered a cookbook. The basic registration identifies the
New Material Included in the claim as “text, two-dimensional artwork” and
the Material Excluded from this claim as “text, two-dimensional artwork.”
Todoroff submits an application for supplementary registration to clarify that
this is the eighth edition of this cookbook and that the company intended to
register the text and artwork that appears on pages 2, 12, and 60-82 of this
edition. The registration specialist will retrieve the deposit copy to determine
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if these pages contain a sufficient amount of new copyrightable authorship.
If so, the specialist will issue a supplementary registration.

• Bennett James registered an unpublished album titled The Black Dossier. The
basic registration states that the author created “music, lyrics, and musical
arrangement.” Bennett submits an application for supplementary registration stating that he created the artwork that appears on the album cover. The
registration specialist retrieves the deposit copy from the Office’s files and
determines that the artwork merely consists of the title of the album superimposed on a black background. The specialist will refuse to issue a supplementary registration, because the artwork that appears on the album is not
copyrightable.
1802.7

Supplementary Registration Inappropriate

This Section provides representative examples of situations where a supplementary registration
cannot be used to correct or amplify the information in a basic registration.

1802.7(A)

Annotations
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As a general rule, the U.S. Copyright Office will not amend or remove an annotation from the
registration record. The Office will refuse an application for supplementary registration that
purports to amend or remove an annotation.

1802.7(B)

the ownership of the copyright that occurred on or after the effective date of registration for
the basic registration. 37 C.F.R. § 202.6(d)(4)(i).
If the rights in the work have been divided, licensed, or transferred, or if there has been a change
in ownership since the application for basic registration was made, the applicant should not
submit an application for supplementary registration. Instead, the applicant should record the
assignment, license, or other legal document that transferred the copyright from one party to
another.
Recording certain documents “gives all persons constructive notice of the facts stated in the
recorded document,” and it may have other important consequences in the event that there is a
conflicting transfer involving the same work. See 17 U.S.C. § 205(c)-(e). A supplementary registration does not provide these benefits. See Corrections and Amplifications of Copyright Registrations; Import Statements; and Recordation of Documents, 43 Fed. Reg. 771, 771 (Jan. 4, 1978).
Examples:

• Lorraine Pelowicz and Jody Keppler registered a song naming themselves as
the co-claimants of the work. They subsequently submit an application for
supplementary registration stating that Lorraine currently owns the publishing rights and that Jody currently owns the right to perform the work in
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public. The application will be refused. Instead, Lorraine and Jody should
record the legal agreement that divided the ownership of the copyright between the parties.

• Tonya Greenleaf registered a blog naming herself as the author and claimant
for this work. She subsequently submits an application for supplementary
registration stating that she assigned the copyright in this work to the Pom
Pom Publishing Company. The application will be refused. Instead, Tonya
should record the assignment with the U.S. Copyright Office.

• Kimberly Browning registered a photograph naming herself as the author and
claimant for this work. She subsequently submits an application for supplementary registration stating that she licensed this image to a photo library two
days before she submitted her application for basic registration. The Office
will not issue a supplementary registration. Instead, Kimberly should record
the legal document that licensed her image to the photo library.
For guidance concerning the practices and procedures for recording a transfer or other document with the Office, see Chapter 2300.

1802.7(C)

Publication Issues
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17No. if the work was published on or before the date that the claim was filed with the OfOrdinarily,
fice, and if the applicant mistakenly claimed that the work was unpublished as of that date, the
date of publication cannot be added to the registration record with a supplementary registration.
Instead, the applicant should submit a new application for a new basic registration using the
procedure described in Section 1803 (subject to the limited exception discussed below).
These types of publication issues cannot be corrected with a supplementary registration unless the deposit requirement for a published work and an unpublished work are the same. As
a general rule, the applicant must submit two complete copies of the best edition if the work
was published on or after January 1, 1978, but only one complete copy is required for an unpublished work. See Chapter 1500, Sections 1505.1 and 1505.2. By contrast, if an unpublished work
was erroneously registered as a published work, the date of publication may be corrected with a
supplementary registration, because the deposit copies for a published work usually satisfy the
deposit requirement for an unpublished work. See Section 1802.6(I).
There is a limited exception to this rule. If a published work was erroneously registered as an
unpublished work, the date of publication may be added to the registration record with a supplementary registration, provided that (i) the work was published on or after March 1, 1989, and
(ii) the deposit requirement for that type of work would be the same regardless of whether
the work was published or unpublished, such as architectural blueprints, mechanical drawings,

Chapter 1800

| 13

REVISED 09/29/2017

(1052 of 1356)
Case: 17-35587, 03/15/2019, ID: 11228746, DktEntry: 88-2, Page 1006 of 1306
C O M P E N D I U M : Post-Registration Procedures

globes, greetings cards, postcards, commercial prints and labels, as well as computer programs,
databases, or other types of works that may be registered with identifying material.

1802.7(D)

Issues Involving the Deposit Copy(ies)

A supplementary registration may only be used to correct or amplify the information set forth
in a certificate of registration. The U.S. Copyright Office will not issue a supplementary registration to correct an error in the deposit copy(ies) that were submitted with the application for
basic registration. See 37 C.F.R. § 202.6(d)(4)(ii).

1802.7(E)

Issues Involving Derivative Works

If a work has been changed or revised since it was registered, the changes or revisions cannot be
added to the registration record with a supplementary registration. See 37 C.F.R. § 202.6(d)(4)
(ii). Likewise, the Office will not issue a supplementary registration for an entirely new work
that has not been registered before (even if it is based on a previously registered work). Instead,
the applicant should submit a new application for a new basic registration, together with an
appropriate copy(ies) of the new or revised version of the work.
For a definition and discussion of derivative works, see Chapter 500, Section 507.

1802.7(F)

1802.7(G)
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Cancellation or Abandonment of a Basic Registration

A basic registration cannot be cancelled or abandoned with a supplementary registration. If the
applicant asserts that the basic registration should be abandoned or cancelled for any reason, the
U.S. Copyright Office will refuse to issue a supplementary registration. For a discussion of the
procedure for cancelling a basic registration, see Section 1807. For a discussion of the procedure
for abandoning a basic registration, see Chapter 2300, Section 2311.

1802.7(H)

Adverse Claims

A supplementary registration cannot be used to question or challenge the validity of a basic
registration. If an applicant asserts that the U.S. Copyright Office issued a basic registration
to a party who is not eligible to be named as a copyright claimant or that the application for
the basic registration was filed by a party who was not authorized to register the claim, the applicant should not submit an application for supplementary registration. Instead, the applicant
should assert an adverse claim in the copyright by submitting a new application for a new basic
registration on behalf of the party who should have been named as the copyright claimant. See
37 C.F.R. § 202.3(b)(11)(iii). For a discussion of the practices and procedures for asserting an
adverse claim, see Section 1807.
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1802.8

Completing the Application

As a general rule, an applicant must use the online application to correct or amplify the information set forth in a basic registration – even if the work was originally registered with a paper
application. For guidance in completing the online application, see Section 1802.8(A).
Specifically, the applicant must use the online application to correct or amplify a basic registration for the following types of works:

• A literary work, such as fiction, nonfiction, poetry, memoirs, textbooks, computer programs,
and other nondramatic textual works.

• A work of the visual arts, such as two-dimensional or three-dimensional works of fine, graphic, or applied art, prints, art reproductions, maps, technical drawings, and architectural works.

• A work of the performing arts, such as a musical work, dramatic work, choreographic work,
pantomime, motion picture, or other audiovisual work.

• A sound recording, such as an audiobook, a podcast, or a recording of a song.
• A single issue of a serial publication, such as a periodical, magazine, newsletter, or journal.
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37 C.F.R. § 202.6(e)(1).

• A registration for a unit of publication. See 37 C.F.R. § 202.3(b)(4)(i)(A); 37 C.F.R. § 202.6(e)(1).
• A registration for a group of serials. See 37 C.F.R. § 202.3(b)(6); 37 C.F.R. § 202.6(e)(1).
• A registration for a group of newspapers or newsletters. See 37 C.F.R. § 202.3(b)(7), (9); 37
C.F.R. § 202.6(e)(1).

• A registration for a group of contributions to periodicals. See 37 C.F.R. § 202.4(g); 37 C.F.R.
§ 202.6(e)(1).

By contrast, applicants must use a paper application submitted on Form CA to correct or amplify
the information appearing in the following types of registrations:

• A group registration for a database that does not predominantly consist of photographs. See
37 C.F.R. § 202.3(b)(5); 37 C.F.R. § 202.6(e)(3).

• A GATT registration for a foreign work restored to copyright protection under the Uruguay
Round Agreements Act. See 37 C.F.R. § 202.12; 37 C.F.R. § 202.6(e)(3).
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• A renewal registration for a work registered or first published before January 1, 1978. See 37
C.F.R. § 202.17; 37 C.F.R. § 202.6(e)(3).

For guidance in completing Form CA, see Section 1802.8(B).
See generally Supplementary Registration, 82 Fed. Reg.27,424 (June 15, 2017); Supplementary
Registration, 81 Fed. Reg. 86,656, 86,660 & n.26 (Dec. 1, 2016).

1802.8(A)

Completing the Online Application

This Section provides guidance for completing the online application for supplementary registration.
As discussed in Section 1802.8, applicants must use the online application in most cases. Applicants may submit a paper application only when correcting or amplifying the information in a
renewal registration, a GATT registration, or a registration for a database that does not consist
predominantly of photographs. If an applicant attempts to use a paper application to correct
or amplify any other type of registration, the U.S. Copyright Office will refuse registration and
instruct the applicant to resubmit the claim using the online application. 37 C.F.R. § 202.6(e)(3);
Supplementary Registration, 81 Fed. Reg. 86,656, 86,658 (Dec. 1, 2016).
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NOTE: In exceptional cases, the U.S. Copyright Office may waive the online filing requirement,

subject to such conditions that the Associate Register of Copyrights and Director of the Office
of Registration Policy and Practice may impose on the applicant. An applicant may submit a
request to waive this requirement in writing. It should explain why the applicant is unable to use
the online application, and it should be sent to the following address:

U.S. Copyright Office
101 Independence Avenue SE
Washington, DC 20559
See 37 C.F.R. § 202.6(e)(7); Supplementary Registration, 82 Fed. Reg. 27,424, 27,428 (June 15, 2017).

1802.8(A)(1)

Eligibility Requirements

To seek a supplementary registration with the online application, the applicant should begin
by clicking the term “Supplementary Registration,” which appears on the home page of the
electronic registration system.
The system will generate a brief statement that describes the eligibility requirements for this application. If these requirements have been met, the applicant should check the box that appears
next to the following statement: “I agree that I have read, understood, and meet all eligibility
requirements described above for filing a Supplementary Registration.”
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1802.8(A)(2)

Identifying the Basic Registration

The applicant must identify the basic registration that will be corrected or amplified by the
supplementary registration. 17 U.S.C. § 408(d). Specifically, the applicant must provide the following information on the Original Registration screen:

• Registration number for the basic registration. This number appears on the certificate for the

basic registration, and it typically begins with two or three letters, such as “VA” or “VAu.” The
applicant should provide this number in the field marked “Registration Number of Basic
Registration (e.g. TXu 003234533).”

• Year of registration for the basic registration. This information appears on the certificate for
the basic registration under the heading marked effective date of registration. The applicant
should provide this information in the field marked “Year of Basic Registration (YYYY).”

If the applicant fails to complete these fields, the application will not be accepted by the electronic registration system.
When providing the registration number for the basic registration, the U.S. Copyright Office
strongly encourages applicants to use the format described below. This will facilitate the examination of the claim and prevent unnecessary delays.
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Specifically, the registration number should consist of a twelve-character string without spaces
or hyphens. For published registration numbers, enter two letters followed by ten digits. For
unpublished registration numbers, enter three letters followed by nine digits. Every letter of the
alphabetic prefix should be capitalized and zeroes should be inserted between the prefix and
the numerical portion of the registration number so that it contains a total of twelve characters.

Examples:

• VAu 123-456 should be entered as VAU000123456.
• VA 1-357-911 should be entered as VA0001357911.
If the applicant includes spaces, hyphens, or other punctuation in the registration number (instead of using the format described above), the Office will remove these characters and convert
the number to the preferred format, which may delay the registration decision.

1802.8(A)(3)

Identifying the Work(s) Covered by the Basic Registration

The U.S. Copyright Office has established various categories for the purpose of registering works
of authorship. These categories are merely administrative classifications that do not affect the
subject matter of copyright or the exclusive rights in a work. See 17 U.S.C. § 408(c)(1).
When completing the online application, the applicant should identify the category that best
describes the work(s) covered by the basic registration. These categories are listed on the Original
Registration screen under a drop down menu marked Type of Work. Once a selection has been
made, the system will provide a brief description and representative examples of the types of
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works that may be registered within each category. If the applicant fails to make a selection, the
application will not be accepted by the electronic registration system.
The applicant should exercise care and judgment when completing this portion of the application. The selection will dictate the options for correcting or amplifying the information that
appears in the basic registration. And if the claim is approved, it will determine the registration
number that will be assigned to the supplementary registration.
Once a selection has been made, the Type of Work field cannot be changed unless the applicant
discards the application and starts over again. If the applicant selects a category that does not
match the works covered by the basic registration, the registration specialist may communicate
with the applicant or refuse to issue a supplementary registration.

• Select Literary Work if the registration number assigned to the basic registration begins with

the letters TX or TXu, and if the registration covers a work that explains, describes, or narrates
a particular subject, theme, or idea through the use of narrative, descriptive, explanatory, or
instructional text (rather than dialog or dramatic action). Examples of works that fit within
this category include fiction, nonfiction, poetry, short stories, memoirs, textbooks, reference
works, directories, catalogs, advertising copy, as well as computer programs. For additional
information concerning this category, see Chapter 700, Section 703.

• Select Work of the Visual Arts if the registration number assigned to the basic registration be-
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Nbegins with the letters PA or PAu, and if the registration covers a musical work, a dramatic

gins with the letters VA or VAu, and if the registration covers a pictorial, graphic, or sculptural
work. This category includes two-dimensional and three-dimensional works of fine, graphic,
or applied art, prints and art reproduction, maps, and technical drawings. Examples of works
that fit within this category include drawings, illustrations, posters, logos, sculptures, jewelry
designs, fabric designs, wallpaper designs, and architectural works. For additional information concerning this category, see Chapter 900, Sections 903.1 and 903.2.

work, a pantomime, or a choreographic work. Examples of works that fit within this category
include songs, musical arrangements, stage plays, screenplays, scripts, treatments, and ballets.
For additional information concerning this category, see Chapter 800, Sections 802, 804, 805,
and 806.

• Select Sounding Recording if the registration number assigned to the basic registration begins

with the letters SR or SRu, and if the registration covers a sound recording. Examples of works
that fit within this category include a recording of a singer performing a song or an audiobook, podcast, or live concert recording. Likewise, the applicant should select this option if
the registration covers both a sound recording and the underlying work embodied in that
recording, such as a registration that covers a song and a recording of a musician performing
that song. For additional information concerning this category, see Chapter 800, Section 803.
NOTE: To add a claim in “sound recording” to a basic registration for a musical work,

dramatic work, or literary work, the applicant should select the option for Sound Recording – even if the basic registration begins with the letters PA, Pau, TX, or TXu. For information concerning this type of correction or amplification, see Section 1802.6(J). If the Office
determines that the work was registered in the wrong class or series, it may cancel the initial
registration and issue a new registration in the correct class. For information concerning
this procedure, see Section 1807.4(A).
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• Select Motion Picture/Audiovisual Work if the registration number assigned to the basic reg-

istration begins with the letters PA or PAu, and if the registration covers a feature film, documentary film, animated film, television show, video, videogame, or other audiovisual work,
such as a slide presentation. For additional information concerning this category, see Chapter
800, Sections 807 and 808.

• When correcting or amplifying a basic registration for a compilation, a collective work, or a

derivative work, the applicant should select the category listed above that best describes that
work and the original registration number. For additional information concerning these types
of works, see Chapter 500, Sections 507 through 509.

• When correcting or amplifying a basic registration for an unpublished collection or a unit of

publication, the applicant should select the category listed above that best describes the works
included within that collection or unit and the original registration number. For additional
information concerning these types of registrations, see Chapter 1100, Sections 1106 and 1107.

• Select Single Serial Issue if the registration number assigned to the basic registration begins

with the letters TX, and if the registration covers a single issue of a serial publication. A serial
is a work that is issued in successive parts bearing numerical or chronological designations
and is intended to be continued indefinitely. Examples include a single issue of a newspaper,
magazine, bulletin, newsletter, annual, journal, and other similar works. Examples of works
that do not fall within this category include episodes of a television series, a series of online
videos, a collection of musical works, a group of manuscripts, an assortment of poetry, or a
set of advertising copies. For additional information concerning this category, see Chapter
700, Section 712.
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Select Daily Newspapers if the basic registration begins with the letters TX, and if it is a group
•N
registration that covers a month of issues from the same newspaper. For information concerning this group registration option, see Chapter 1100, Section 1110.

• Select Daily Newsletters if the basic registration begins with the letters TX, and if it is a group

registration that covers multiple issues from the same newsletter. For information concerning
this group registration option, see Chapter 1100, Section 1111.

• Select Contributions to Periodicals TX if the basic registration begins with the letters TX, if

it is a group registration that covers a group of contributions that were first published in a
periodical, and if the contributions primarily contain nondramatic text. Examples of contributions that fit within this category include articles, news stories, columns, features, reviews,
editorials, essays, fiction, verse, quizzes, puzzles, and advertising copy. For information concerning this group registration option, see Chapter 1100, Section 1115.

• Select Contributions to Periodicals VA if the basic registration begins with the letters VA, if

it is a group registration that covers a group of contributions that were first published in a
periodical, and if the contributions primarily contain pictorial or graphic material. Examples
of contributions that fit within this category include photographs, drawings, illustrations,
cartoons, comic strips, prints, paintings, art reproductions, charts, diagrams, maps, and picto-
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rial advertisements. For information concerning this group registration option, see Chapter
1100, Section 1115.

1802.8(A)(4)

Correcting and/or Amplifying the Basic Registration

Once the applicant has selected the category that best describes the works covered by the basic
registration, the applicant should (i) correct errors that appear in that registration, and/or (ii)
provide information needed to amplify the facts stated in the basic registration. 37 C.F.R. §
202.6(d)(2)-(3).
To do so, the applicant should complete each screen that appears in the online application. When
completing these screens, the applicant should provide all of the information that should have
been included in the basic registration when it was made. If the registration contains information that is accurate and complete, the applicant should include that same information in the
online application.
The U.S. Copyright Office is preparing representative examples that will explain how to complete
this portion of the application. The Compendium will be updated once these examples have been
finalized. In the meantime, guidance for completing the various screens that appear in the online
application may be found in the following sections of the Compendium:

.
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No.Authors screen: See Chapter 600, Sections 613.9, 614.1, 615.1(B), 615.2(B), 616.3, 617.6,

Arts, a Work of the Performing Arts, a Sound Recording, a Motion Picture/AV Work, a Single Serial Issue, or a Collective Work, the applicant should refer to the following sections:

-

618.4, 618.7(A), and 618.7(C).

- Claimants screen: See Chapter 600, Sections 619.12 and 620.9.
- Limitation of Claim screen: See Chapter 600, Section 621.8.
- Rights & Permissions screen: See Chapter 600, Section 622.1.
- Correspondent screen: See Chapter 600, Section 622.2.
- Mail Certificate screen: See Chapter 600, Section 622.4.
- Special Handling screen: See Chapter 600, Section 623.
• For guidance on a supplementary registration involving an unpublished collection or a unit
of publication, the applicant should refer to Chapter 1100, Sections 1106.3 and 1107.4.

• For guidance on a supplementary registration involving a group registration of Serial Issues,
the applicant should refer to Chapter 1100, Section 1109.7.
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• Guidance for supplementary registrations involving a group registration of Daily Newspapers

or Daily Newsletters will be provided in a future update to the Compendium. In the meantime,
applicants may obtain assistance by contacting the Literary Division at (202) 707-8250.

• For guidance on a supplementary registration involving a group registration of Contributions
to Periodicals, the applicant should refer to Chapter 1100, Section 1115.7.

• Guidance for supplementary registrations involving a group registration of Published Photographs or a photographic database will be provided in a future update to the Compendium.
In the meantime, applicants may obtain assistance by contacting the Visual Arts Division at
(202) 707-8202.

1802.8(A)(5)

Explanation for the Correction

If the information in the basic registration was incorrect when the registration was made, the
applicant should provide the correct information in the relevant portions of the online application. In addition, the applicant should provide a brief statement that identifies and explains the
reason for the correction. This statement should be provided on the Certification screen in the
field marked Correction Explanation:

• The applicant should identify the section of the basic registration where the incorrect in-

Inc.
,
p
u
ro
19
0
G
2
w
,
o
1
. Zill March 1
v
.
c
, In the incorrect
• The applicant should
Tprovide
d oninformation that appears in the basic registration.
H
e
V
v
i
n
h
i
arc the correct information that should have been included in the
ed should
7
citapplicant
8
provide
• The
5
5
basic
registration.
17-3
.
o
N

formation appears. The applicant may provide the heading for that section, such as “Author
Created” or “Material excluded from this claim.” If the spaces on the certificate are numbered,
the applicant may also provide the relevant line number, such as “2(a)” or “6(b).”

If the changes reflected in the supplementary registration are intended to amplify the information in the basic registration, the applicant should complete the Amplification Explanation field.
For guidance in completing this portion of the application, see Section 1802.8(A)(6).

1802.8(A)(6)

Explanation for the Amplification

As mentioned above, a supplementary registration may be used to clarify the information that
appears in the basic registration, to provide missing information that should have been included
in the registration, or to reflect changes that have occurred since the registration was made (other
than a change in the ownership of the copyright).
The applicant should provide this information in the relevant portions of the online application.
In addition, the applicant should provide a brief statement that identifies and explains the reason
for the amplification. This statement should be provided on the Certification screen in the field
marked Amplification Explanation:

• The applicant should identify the section of the basic registration that should be amplified. The applicant may provide the heading for that section, such as “Author” or “Copyright
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Claimant.” If the spaces on the certificate are numbered, the applicant may also provide the
relevant line number, such as “4” or “5.”

• The applicant should provide a clear and succinct statement of the information that should
be added to the registration record.

If the changes reflected in the supplementary registration are intended to correct the information
in the basic registration, the applicant should complete the Correction Explanation field. For
guidance in completing this portion of the application, see Section 1802.8(A)(5).

1802.8(A)(7)

Certification

An application for supplementary registration may be submitted by an author, a copyright claimant, or an owner of one or more of the exclusive rights in the work, or a duly authorized agent
of one of the foregoing persons. 37 C.F.R. § 202.6(c).
Before submitting an online application, the applicant must certify the application by providing
the following information on the Certification screen:

• The applicant should provide his or her first and last name in the space marked Name of
Certifying Individual.
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The applicant should check the box that reads, “I certify that I am the author, copyright claimant,
or owner of exclusive rights, or the authorized agent of the author, copyright claimant, or owner
of exclusive rights of this work, that I reviewed the certificate of registration for this work, and
that the information given in this application is correct to the best of my knowledge.” There is
no need to date the certification; the date will be added automatically when the application is
received by the U.S. Copyright Office.
By checking this box, the applicant certifies that the information provided in the application
is correct to the best of his or her knowledge. In addition, the applicant certifies that he or she
reviewed the certificate of registration for the basic registration before the application was submitted. See id. § 202.6(e)(4).
Knowingly making a false representation of a material fact in an application for supplementary
registration, or in any written statement filed in connection with the application, is a crime that
is punishable under 17 U.S.C. § 506(e).
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1802.8(A)(8)

Applicant’s Internal Tracking Number / Note to Copyright Office

The applicant may assign an internal tracking number to an online application by completing
the field marked Applicant’s Internal Tracking Number on the Certification screen.
Providing a tracking number is optional and this feature is intended solely for the applicant’s
convenience. The U.S. Copyright Office does not use these numbers to keep track of pending
applications, although the number will appear on the certificate of supplementary registration.
The applicant may provide any additional information that is relevant to the claim in the field
marked Note to Copyright Office. Currently, the total amount of text that may be provided in
this field is limited to 25,000 characters.
Statements provided in the Note to Copyright Office field will not appear on the certificate of
supplementary registration or the online public record. The Office will maintain a copy of the
note in the registration record. If the note contains material information, the specialist may
add that information to the registration record with an annotation, or may add a note to the
certificate of registration and the online public record indicating that there is correspondence
in the file.

1802.8(B)

Completing Form CA
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an applicant attempts to use Form CA to correct or amplify any other type of registration, the
U.S. Copyright Office will refuse registration and instruct the applicant to resubmit the claim using the online application. See 37 C.F.R. § 202.6(e)(1)-(3); 37 C.F.R. § 202.6(f)(2); Supplementary
Registration, 82 Fed. Reg. 27,424, 27,428 (June 15, 2017).

1802.8(B)(1)

Space A: Identifying the Basic Registration

An application for supplementary registration “shall clearly identify the registration to be corrected or amplified.” 17 U.S.C. § 408(d). The applicant should identify the basic registration by
providing the following information in space A of Form CA:

• The title of the work that appears in the basic registration (including the previous or alternative title for the work, if any).

• The registration number that appears on the certificate of registration for the basic registration.

• The year that the U.S. Copyright Office issued the basic registration. (This information appears on the certificate of registration in the field marked effective date of registration.)
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• The name(s) of the author(s) listed in the basic registration.
• The name(s) of the copyright claimant(s) listed in the basic registration.
The foregoing information should be copied exactly as it appears on the certificate of registration for the basic registration, even if that information is incorrect or incomplete, even if the
applicant intends to correct or amplify that information with a supplementary registration, and
even if that information has been corrected or amplified by an earlier supplementary registration.

1802.8(B)(2)

Space B: Correcting Errors in the Basic Registration

If the information set forth in the basic registration was incorrect when the registration was
made, the applicant should provide the following information in space B of Form CA:

• In the space marked Line Heading or Description, the applicant should provide the heading

for the relevant section of the basic registration where the incorrect information appears. If
the spaces on the certificate of registration are numbered one to nine, the applicant should
also provide the relevant number in the space marked “Line Number.” (If there are no numbers on the certificate of registration, the Line Number space may be left blank.)

• In the space marked “Incorrect Information as It Appears in Basic Registration,” the applicant
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should provide the incorrect information exactly as it appears in the basic registration.

• Lauren O’Neill published and registered her book of poems in 1971. In 2000,
the U.S. Copyright Office issued a renewal registration for this work. Lauren
later notices that her name is misspelled as “Lawren” on the certificate for
the renewal registration. The error appears in the “Author” space and the
“Renewal Term Ownership Information, Name of Statutory Claimant” space.
Lauren may correct this error by providing the following information in space
B of Form CA:

- Line Number: n/a.
- Line Heading or Description: Work or Material Claimed and Author Information, Renewal Term Ownership Information, Name
of Statutory Claimant.

- Incorrect information: Lawren O’Neill.
- Corrected information: Lauren O’Neill.
- Explanation of correction: Author’s first name was misspelled.
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• Steven Albrechtsen was born in Sweden. Steven published a book in Stockholm while he was attending university in another country. Steven failed to
renew the copyright at the end of the first term. When the work was restored
to copyright protection, he registered his book using Form GATT. Steven
correctly stated that he is a Swedish citizen, but incorrectly stated that he was
living in Sweden when the work was first published. Steven may correct this
error by providing the following information in space B of Form CA:

- Line Number: n/a.
- Line Heading or Description: Author, Domicile.
- Incorrect information: Domicile: Sweden.
- Corrected information: Domicile: Germany.
- Explanation of correction: The author was not living in Sweden
when the work was first published; he was living in Germany.

• Marco Systems created a database for a client named Multiverse, LLC, and
transferred the copyright in this work to that company through a written
agreement. In 2014, Multiverse sought a group registration for the initial
published version of the database, as well as two months of revisions. The
certificate of registration correctly names Multiverse, LLC as the claimant,
but incorrectly names that company as the author of the work. Multiverse
may correct this error by providing the following information in space B of
Form CA:
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- Line Heading or Description: Author, Work Made For Hire, Copyright Claimant.

- Incorrect information: Author: Multiverse, LLC; Work made for hire:
Yes.

- Corrected information: Author: Marco Systems; Work made for hire:
No; Transfer statement: By written agreement.

- Explanation of correction: The database and its revisions were not
made for hire; Marco Systems should have been named as the author. Multiverse, LLC obtained the copyright in this database and
its updates from the author by written agreement.Corrected information: Space 3(b) should have been left blank.

Chapter 1800

| 25

REVISED 09/29/2017

(1064 of 1356)
Case: 17-35587, 03/15/2019, ID: 11228746, DktEntry: 88-2, Page 1018 of 1306
C O M P E N D I U M : Post-Registration Procedures

1802.8(B)(3)

Space C: Clarifying Information in the Basic Registration, Providing
Missing Information, or Reflecting Changes or Events That Have
Occurred Since the Basic Registration Was Made

As mentioned above, a supplementary registration may be used to clarify the information that
appears in the basic registration, to provide missing information that should have been included
in the registration, or to reflect changes that have occurred since the registration was made (other
than a change in the ownership of the copyright). In such cases, the applicant should provide
the following information in space C of Form CA:

• In the space marked Line Heading or Description, the applicant should provide the heading

for the relevant section of the basic registration that should be amplified. If the spaces on
the certificate of registration are numbered one to nine, the applicant should also provide
the relevant number in the space marked “Line Number.” (If there are no numbers on the
certificate of registration, the Line Number space may be left blank.)

• In the space marked “Amplified Information and Explanation of Information” the applicant
should provide a clear and succinct statement of the information that should be added to
the registration record.

In addition, the applicant may provide a brief explanation for the amplification.

Inc.
,
p
u
• Danny Nelson registered his song in 1972.GAfter
away
ro he passed
19in 2012, his
0
2
w
,
children, Denise and Donald, filed
11 as statutory claimilloa renewalrcregistration
hname.
. Zand
v
ants. In 2014, Denise c
married
changed
her
Denise may add her
a
.
M
In
n
,
o
T
new name to
the
registration
record
by
providing
the
following
information
d
VH rCA:
ive
n
h
i
indspace
C of Form
c
cite
87 a
5
5
3
17- - Line Number: n/a.
No.
Examples:

- Line Heading or Description: Renewal Term Ownership Information, Name of Statutory Claimant.

- Amplified Information and Explanation of Information: Renewal
Term Ownership Information, Name of Statutory Claimant: Due
to marriage, the name of the statutory claimant entitled to claim
the renewal term as daughter of the author has changed from Denise Nelson to Denise McArthur.

• In 1985, Kerry Blaire published a play in Israel without a copyright notice.
When her play was restored to copyright protection, she registered the work
using Form GATT. A year later, Kerry moved to a new address. She may add
her new address to the registration record by providing the following information in space B of Form CA:

- Line Number: 4.
- Line Heading or Description: Owner of U.S. Copyright.
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- Amplified Information and Explanation of Information: Owner of
U.S. Copyright: The Owner of U.S. Copyright’s new address is 6401
Deerfield Lane, Miami, FL 32815.

• In December 2014, WWX Corporation registered a group of revisions to
its published database, but failed to mention that some of the content was
previously published in August of that year. WWX may add a disclaimer to
the registration record by providing the following information in space C of
Form CA:

- Line Number: n/a.
- Line Heading or Description: Limitation of Copyright Claim.
- Amplified Information and Explanation of Information: Limitation
of copyright claim: Some contributions previously published in
August 2014.
1802.8(B)(4)

Spaces D and E: More Space Needed

If the applicant needs more space to correct or amplify the information that appears in the basic
registration, the applicant should provide the additional information in spaces D and/or E of
Form CA. Use space D if you need more room to explain a correction. Use space E if you need
more room to explain an amplification.

1802.8(B)(5)
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N address (if any) for the person or persons who should be contacted if the registration speemail
cialist has questions or concerns regarding the application for supplementary registration. This
person is known as the correspondent. The U.S. Copyright Office will send all communications
concerning an application for a supplementary registration to the correspondent at the address
provided in Space F of Form CA.

1802.8(B)(6)

Space G: Certification

Form CA must be submitted by an author, a copyright claimant (including a vested owner in
the case of a supplementary registration for a renewal registration), an owner of one or more
of the exclusive rights in the work, or a duly authorized agent of one of the foregoing persons.
37 C.F.R. § 202.6(c).
Before submitting Form CA, the applicant must certify the application on Space G. Specifically,
the applicant should provide a handwritten signature under the heading “Handwritten Signature,” and his or her first and last name should be typed or printed in the space marked “Typed
or Printed Name and Date.”
The applicant should check one of the boxes on Form CA indicating whether he or she is an
author of the work, a copyright claimant, or an owner of one or more of the exclusive right(s)
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in the work. If the applicant is an authorized agent of the author, copyright claimant, or owner
of exclusive right(s), the applicant should provide the name of the party he or she represents.
Ordinarily, an application will be accepted if two or more of the boxes in space G have been
checked, unless there is reason to question the application.
By signing Form CA, the applicant certifies that the information provided in the application
is correct to the best of his or her knowledge. In addition, the applicant certifies that he or she
reviewed the certificate of registration for the basic registration before the application was submitted. See id. § 202.6(e)(4).
Knowingly making a false representation of a material fact in an application for supplementary
registration, or in any written statement filed in connection with the application, is a crime that
is punishable under 17 U.S.C. § 506(e).

1802.8(B)(7)

Space H: Mailing Address for the Certificate of Supplementary Registration

The applicant should provide the first and last name of the individual and/or the name of the organization to which the certificate of supplementary registration should be sent, along with the
street address, city, state, and zip code for that individual and/or organization. This information
should be provided in space H under the heading “Certificate will be mailed in window envelope
to this address.” This portion of the application should be completed legibly; failure to provide a
legible name and address may delay the delivery of the certificate of supplementary registration.
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1802.8(C)

Filing Fee

The filing fee for an application for supplementary registration is set forth in the U.S. Copyright
Office’s fee schedule under the heading “Supplementary registration: electronic filing or paper
filing.” For information concerning the methods for paying this filing fee, see Chapter 1400,
Sections 1403.4 and 1403.5.
As a general rule, the filing fee is not refundable, regardless of whether the Office issues a supplementary registration. 37 C.F.R. § 201.6(c). The Office will issue a refund if the Office determines
that the error in the basic registration was caused by its own action or mistake. See Section
1802.9(A).

1802.8(D)

Copy of the Certificate of Registration for the Basic Registration

As discussed in Sections 1802.8(A)(7) and 1802.8(B)(6), the applicant must certify that he or she
reviewed the certificate of registration for the basic registration before seeking a supplementary
registration. 37 C.F.R. § 202.6(e)(4).
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If the applicant does not have a copy of the certificate, he or she may request a copy from the
Records Research and Certification Section. For information concerning this procedure, see
Chapter 2400, Section 2408.
As discussed in Section 1802.9(C), the applicant does not need to submit a copy of the certificate
unless the registration specialist specifically asks the applicant to do so.

1802.8(E)

Deposit Copy(ies) Not Required

As discussed in Section 1802.8(A), the applicant should not submit copy(ies) of the work unless
the registration specialist specifically instructs the applicant to do so. See 37 C.F.R. § 202.6(e)
(6); see also Section 1802.9(D).

1802.9

1802.9(A)

Examination Guidelines

Errors Caused by the U.S. Copyright Office

If the Office discovers an error in a basic registration, and determines that the error was caused
by its own action or mistake, the Office will take appropriate measures to correct the registration record. This procedure is known as a “referral.” In this situation, the Office will refund the
filing fee without issuing a supplementary registration. See 37 C.F.R. § 202.6(a); Supplementary
Registration, 81 Fed. Reg. 86,656, 86,660 (Dec. 1, 2016).

1802.9(B)
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If the applicant fails to provide all of the information requested in the application for supplementary registration or fails to include relevant information that appears in the basic registration,
the registration specialist may add or correct that information with an annotation, such as
“information added from Copyright Office records” or “information corrected from Copyright
Office records.” If the specialist is unable to identify the basic registration based on the information provided in the application, the specialist will communicate with the applicant.

1802.9(C)

Examination of the Certificate of Registration for the Basic Registration

When the U.S. Copyright Office receives an application for a supplementary registration, the
registration specialist will compare the information in the application with the information in
the basic registration. If the Office has a digital copy of the certificate of registration, the specialist should be able to conduct his or her review without obtaining a physical copy of the certificate. If the supplementary registration corrects or amends a registration that is not available in
digital form, the specialist will ask the applicant to submit a copy of the certificate via email. If
the applicant is unable to do so, the Office will charge an additional fee to make a physical copy
of the certificate. This fee is set forth in the Office’s fee schedule under the heading “Additional
certificate of registration.” See 37 C.F.R. §§ 201.3(c)(12), 201.6(e)(5); Supplementary Registration,
81 Fed. Reg. 86,656, 86,659 (Dec. 1, 2016).
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1802.9(D)

Reexamination of the Deposit Copy

In some cases, it may be necessary to compare the information provided in the application for
supplementary registration with the deposit copy(ies) which were submitted with the application
for the basic registration, particularly if the supplementary registration changes the publication
status of the work, adds additional authors to the registration record, or makes changes to the
certificate of registration in the fields/spaces marked Author Created, Limitation of Copyright
Claim, Nature of Authorship, or New Material Added to This Work.
If the U.S. Copyright Office does not have the deposit copy(ies) in its possession, or if the deposit
copy(ies) cannot be found within the collections of the Library of Congress, the specialist will ask
the applicant to submit a replacement deposit together with a written declaration confirming
that the replacement is identical to the deposit copy(ies) that were submitted with the application
for basic registration (including the copyright notice if the work was published in the United
States before March 1, 1989).

1802.9(E)

Multiple Corrections and Amplifications Submitted on the Same Application

If the applicant discovers errors in the basic registration and missing information that should
have been included in the application for basic registration, the applicant may correct and amplify the information that appears in the basic registration with one application for supplementary registration.
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Example:

• Farida Hazra Khan wrote a travelogue titled Get Your Groove On. In 2013
Farida’s agent registered the work, but she mistakenly identified the author as
Hazra Khan. In the Rights and Permissions field the agent stated that requests
to license the work should be sent to her address in Chicago. The agent subsequently moved to Philadelphia. The author’s correct name and the agent’s
current address may be added to the registration record by providing the
following information in the online application:

- Individual Author/First, Middle, Last Name: Farida Khan.
- Rights & Permissions Information/Address, City, State, Postal Code:
1800 JFK Boulevard, Philadelphia, PA 19101.

- Correction Explanation: Author’s first name given incorrectly.
- Amplification Explanation: The address for rights and permissions
has been changed to 1800 JFK Boulevard, Philadelphia, PA 19101.
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1802.9(F)

Certification Requirements

The registration specialist will review the application for supplementary registration to confirm
that the applicant certified the application. The specialist will accept a certification that includes
the name of the individual who certified the application, along with the name of that person’s
employer or the business or organization that the person represents, but a certification that merely
recites the name of a business, company, partnership, or other legal entity is unacceptable.
When examining an application submitted on Form CA, the specialist will accept a photocopy of
a handwritten signature, but a stamped signature or a signature provided on a preprinted label
is not acceptable. Likewise, the specialist will not accept a signature consisting solely of initials
or a monogram. If the application has not been signed, the specialist will ask the applicant to
sign space G of Form CA and resubmit the application.
On occasion, applicants submit an application for supplementary registration without reviewing
the information in the basic registration. In some cases, applicants review the records that are
posted on the U.S. Copyright Office’s online database, but those records do not contain all the
information that appears in the certificate of registration for a particular work. This may create
a discrepancy between the registration record and the changes proposed in the application for
supplementary registration.
As discussed in Sections 1802.8(A)(7) and 1802.8(B)(6), the individual who certifies the application
must certify that he or she reviewed the certificate of registration for the basic registration. If it appears that this individual did not review the certificate before seeking a supplementary registration,
the registration specialist may ask the applicant to resubmit the claim or may refuse registration.

1802.9(G)
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If the U.S. Copyright Office is aware that there is actual or prospective litigation or an adverse
claim involving a basic registration, the Office may decline to issue a supplementary registration
until the applicant has confirmed in writing that the dispute has been resolved. For example,
the Office may decline to issue a supplementary registration if it seems likely that the proposed
change would be directly at issue in the litigation or the adverse claim. Similarly, the Office may
decline to issue a supplementary registration if it seems likely that the proposed change, correction or amplification may confuse or complicate the pending dispute.
Example:

• Michelle Peck registered an online video, naming herself as the author and
copyright claimant. Mark Ferrell subsequently registered the same video,
naming himself as the author and copyright claimant. Michelle submits
an application for a supplementary registration stating that Mark’s name
should be added to her registration as a co-author and co-claimant. In a
cover letter, Michelle explains that the parties are involved in a lawsuit concerning the ownership of the copyright. The authorship and ownership of
the work appear to be directly at issue in the litigation, and if the Office
added Mark’s name to the registration record for Michelle’s registration it
could upset the balance between the competing registrations. As a result, the
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Office may decline to issue a supplementary registration until the dispute
has been resolved.
If the Office is aware that there is litigation or an adverse claim involving a basic registration, the
Office may issue a supplementary registration if the applicant intends to make a minor change
to that registration. Similarly, the Office may issue a supplementary registration if the proposed
change does not appear to be directly at issue in the dispute. Examples of minor changes or
changes that are not likely to be at issue in a legal dispute include spelling mistakes, clerical errors, or changes to the title of the work.
Example:

• Olga Jensen registered a song titled “My Daddy Hated Those Crutches,” naming herself as the author and copyright claimant. Olga submits an application
for supplementary registration stating that the title of the work should be
changed to “My Daddy Never Needed Those Crutches.” In the cover letter
Olga explains that she intends to sue a radio station for playing this song
without permission. Although there is prospective litigation involving this
song, the registration specialist may issue the supplementary registration
because it appears that the title of the work has changed since the registration was made.
For a general discussion of adverse claims, see Section 1807.

1802.9(H)
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will be made by a written communication sent to the correspondent named in the application.
If the applicant disagrees with the Office’s decision, the applicant may appeal that decision
within the Office. This is an administrative procedure known as a request for reconsideration.
To exercise this option, the applicant should follow the procedures set forth in 37 C.F.R. § 202.5
and Chapter 1700, Sections 1703 and 1708.

1802.9(I)

Cancellation of a Basic Registration

If the changes proposed in the application for supplementary registration indicate that the work
does not constitute copyrightable subject matter or that the other legal and formal requirements
for obtaining a basic registration have not been met, the U.S. Copyright Office may refuse to
issue a supplementary registration and may issue a proposal to cancel the basic registration.
Although the Office has the authority to cancel a basic registration if these requirements are not
met, it may decline to cancel a basic registration if the application for supplementary registration
was submitted by or on behalf of any party other than the claimant named in the basic registration.
For a discussion of the practices and procedures for cancelling a basic registration, see Section 1807.

Chapter 1800

| 32

REVISED 09/29/2017

(1071 of 1356)
Case: 17-35587, 03/15/2019, ID: 11228746, DktEntry: 88-2, Page 1025 of 1306
C O M P E N D I U M : Post-Registration Procedures

1802.10

Certificate of Supplementary Registration

If the application to correct or amplify the registration record is approved, the U.S. Copyright
Office will issue a supplementary registration to the author, claimant, or exclusive licensee
named the application. But the Office will not notify any other party that a supplementary
registration has been made, even if they are listed in the certificate of registration for the basic
registration.
The Office will prepare a certificate of supplementary registration that contains pertinent information from the application. The certificate of supplementary registration will be mailed to the
address that the applicant provided in the application. In addition, the Office will create a public
record for the supplementary registration that identifies and describes the changes or revisions
that have been made to the registration record.
The Office will assign a separate registration number to the supplementary registration. In most
cases, this number will begin with the same prefix that appears in the basic registration.

1802.11

Cross-Referencing the Records for a Basic Registration and a Supplementary
Registration

As discussed in Section 1802.1, the U.S. Copyright Office will place a note in the public record
for the supplementary registration that cross-references the registration number and the year
of registration for the basic registration. In addition, the Office will place a note in the public
record for the basic registration that cross-references the registration number and the effective
date of registration for the supplementary registration. 37 C.F.R. § 202.6(f)(1).

1802.12
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assigns an effective date of registration for that registration. The effective date of registration
is the day on which an acceptable application and filing fee, which are later determined by the
Register of Copyrights or by a court of competent jurisdiction to be acceptable for supplementary registration, have all been received in the Office. See 17 U.S.C. § 410(d).
As a general rule, if the applicant makes a reasonable, good faith effort to identify the basic
registration that needs to be corrected or amplified and completes the relevant fields/spaces in
the application, the effective date of registration will be the date that the Office received the application, provided that the applicant paid the applicable filing fee as of that date.
The Office cannot assign an effective date of registration if the changes proposed in the application are improper. See Sections 1802.5 through 1802.7(H). Likewise, the Office cannot assign an
effective date of registration if the applicant submits an unacceptable form of payment, such as
uncollectible checks, unsigned checks, postdated checks, mutilated checks, illegible checks, fees
made payable in a foreign currency, or the like. If the Office issues a certificate of supplementary
registration and if the payment for the filing fee is returned for insufficient funds, or if the Office
subsequently determines that the registration should not have been issued, the supplementary
registration will be cancelled.
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The effective date of registration for the basic registration and the effective date of registration
for the supplementary registration will coexist with each other in the registration record. The
Office maintains both records to allow courts to decide (i) whether the changes made by the
supplementary registration are material, and (ii) whether those changes should or should not be
deemed effective as of the date that the basic registration was made or the date that the supplementary registration was made.

1803

New Application for a New Basic Registration

This Section discusses the practices and procedures for correcting or amplifying the information
in a basic registration by filing a new application for a new basic registration.
As a general rule, the U.S. Copyright Office will issue only one basic registration to the same
claimant for the same work, and a supplementary registration is the preferred method for correcting or amplifying the information in a basic registration. See Applications for Registration
of Claim to Copyright under Revised Copyright Act, 42 Fed. Reg. 48,944, 48,945 (Sept. 26, 1977).
As discussed in Section 1802.7, there are some cases where a supplementary registration cannot be used to correct or amplify the information in a basic registration. In those cases, a new
application for a new basic registration may be used to correct an error or omission in a basic
registration, instead of filing an application for a supplementary registration.
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cannot be added with a supplementary registration. Instead,
the applicant may provide the date of publication by submitting a new application for a new
basic registration to register the first published edition of the work (even if the published
version “is substantially the same as the unpublished version”). 17 U.S.C. § 408(e); 37 C.F.R.
§ 202.3(b)(11)(i).

• Publication issues: Published work registered as an unpublished work. If the applicant incor-

rectly stated that the work was unpublished, when in fact, the work was published, the date of
publication may be added with a supplementary registration, but only if the deposit requirement for the published work and the unpublished work are the same. If the deposit requirements are different, the applicant cannot correct this error with a supplementary registration.
Instead, the applicant must submit a new application for a new basic registration, together
with the proper filing fee and deposit copies for the published edition of the work.

• Derivative work issues: If a work has been changed or revised since it was registered, the

changes or revisions cannot be added to the registration record with a supplementary registration. Likewise, the Office will not issue a supplementary registration for an entirely new
work that has not been registered before (even if it is based on a previously registered work).
In such cases, the applicant should submit a new application for a basic registration together
with the proper filing fee and deposit copy(ies) for the derivative work.
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• Adverse claims: If the applicant contends that the basic registration is invalid because it was

filed by or on behalf of a party who was not authorized to register the copyright or names the
wrong author(s) and/or claimant(s), the applicant should assert an adverse claim. Specifically,
the applicant should file a competing application providing the name(s) of the party(ies) who
should have been named as the correct author(s) and/or copyright claimant(s). See 37 C.F.R.
§ 202.3(b)(11)(iii). For information concerning this procedure, see Section 1807.

Ordinarily, the registration number and year of registration for the previous registration should
be provided in an application for a new basic registration. Specifically, the applicant should
provide this information in the Previous Registration field (in the case of an online application)
or on space 5 (in the case of a paper application). But if an applicant intends to assert an adverse
claim, the applicant should not provide the registration number for the other registration in
the Previous Registration field/space. Instead, the applicant should provide a brief statement in
the Note to Copyright Office field or in a cover letter indicating that the exact same work has
been registered by another party. The registration specialist may add a note to the certificate
of registration and the online public record indicating the presence of correspondence in the
file or may add a note clarifying that the applicant has asserted an adverse claim.
Examples:

• Dennis Lockhart and Betty Patton co-wrote a ballad titled “Forever Apart.”
The Office issued a basic registration naming Dennis and Betty as the coauthors and Dennis as the sole copyright claimant. Dennis may add Betty’s
name to the Name of Claimant field with a supplementary registration. In the
alternative, Betty may file a new application for a new basic registration naming herself as the copyright claimant for this work if the work is jointly owned.
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two copies of the first published edition of her guide, even if the published
version is substantially the same as the unpublished version.

• Matt Bernaski registered a computer program and mistakenly claimed that
the work had not been published before. In fact, Matt distributed the program
on a CD-ROM two days before he submitted his application to the Office. The
date of publication cannot be added to the basic registration with a supplementary registration, because the deposit requirement for an unpublished
program is not the same as the deposit requirement for a program published
on a CD-ROM. However, Matt may file a new application for the published
version of this work. To do so, Matt should submit a sample of the source
code for his program together with one copy of the complete CD-ROM package. Matt should provide the registration number and year of registration for
the previous registration in the Previous Registration field. In addition, he
should provide the following statement in the New Material Included field
(in the case of an online application) or on space 6(b) (in the case of a paper application): “This registration is made to correct a registration that was
incorrectly made as unpublished.” If appropriate, the Office may cancel the
previous registration and issue a new basic registration for the work.
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• Tracy Monaghan registered a genealogy that traces the history of the
Monaghan family. Tracy subsequently updated and revised the genealogy after
she discovered diaries, photographs, and other information about a distant
member of the family. The updates and revisions cannot be added to the
basic registration with a supplementary registration. However, Tracey may
file a new application for a new basic registration if the updates and revisions contain a sufficient amount of copyrightable authorship to qualify as
a derivative work.
A new application for a new basic registration may be filed at any time during the life of the
copyright and the application may be submitted by any of the parties listed in Chapter 400,
Section 402.
If the application for the new basic registration is approved, the Office will issue a certificate of
registration and will create a public record for that registration. But the Office will not cancel
the previous registration or the registration number that has been assigned to that registration,
it will not change the information set forth in the previous registration or the public record for
that registration, and it will not cross-reference those records with the records for the new basic
registration. Instead, the previous registration and the new basic registration will coexist with
each other in the public record.

1804
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By contrast, if the applicant asks the Office to correct an error or omission that was caused by
the applicant’s action or mistake, the Office will not correct the record through the referral procedure – even if the registration specialist should have recognized that error or omission when
he or she examined the claim. Instead, the author, the claimant, or one of the other parties listed
in Section 1802.1 must submit an application for a supplementary registration, or a new basic
registration (if appropriate), together with the requisite filing fee. See Supplementary Registration, 81 Fed. Reg. 86,656, 86,660-61 (Dec. 1, 2016).
There is a limited exception to this rule. If a social security number, driver’s license number,
credit card number, or bank account number appears in the certificate of registration or the
online public record, the author, the claimant, or one of the other parties listed in Section
1802.1 should contact the Office using the form posted on the U.S. Copyright Office’s website,
instead of filing an application for supplementary registration. The Office will remove a social
security number, driver’s license number, credit card number, or bank account number from the
certificate of registration and online public record upon written request. See 37 C.F.R. § 201.2(f).
Likewise, if the Office discovers this type of information entirely on its own, it will remove that
information from the registration record without communicating with the applicant. See Removal of Personally Identifiable Information From Registration Records, 82 Fed. Reg. 9004,
9005 (Feb. 2, 2017).
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For information concerning the procedure for removing and replacing other types of personally
identifiable information that may appear in the online public record, see Section 1805.

1805

Removal of Personally Identifiable Information

The U.S. Copyright Office may collect certain personally identifiable information (PII) as part
of the copyright registration application, including home addresses, personal telephone and fax
numbers, and personal email addresses. This information may be included in the online public
record maintained by the Office.
In general, an author, claimant of record, or the authorized representative of the author or
claimant of record may submit a request to remove or replace certain information in the online public record. This procedure only applies to PII that is requested by the Office as part of
the registration process. For information about the Office’s policy for handling extraneous PII,
such as driver’s license numbers, social security numbers, banking information, or credit card
information, see Section 1804.
A properly submitted request will be reviewed by the Associate Register of Copyrights and Director of the Office of Public Information and Education to determine whether the request should
be granted or denied. The Office’s decision to grant or deny the request will be made in writing
and will be sent to the address indicated in the request.
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If the request is granted, the Office will remove the information from the online public record.
Where substitute information is required and has been provided, the Office will add that information to the online public record. In addition, the Office will add a note indicating that the
online record has been modified, and will issue a new certificate of registration that reflects the
modified information. The Office will maintain a copy of the original registration record in its
offline records.

procedure described in Section 1805.4.

1805.1

Form of Request

A request to remove PII must be made in writing. It should be clearly labeled as a “Request to
Remove PII,” and it must include the following information:

• The copyright registration number(s) associated with the record(s).
• The name of the author and/or claimant of record on whose behalf the request is made.
• A statement identifying the specific PII that is to be removed or replaced.
NOTE: If the request involves the name of the author or claimant or the claimant’s address,

see Sections 1805.1(A) and 1805.1(B) for additional guidance.

• Verifiable substitute non-personally-identifiable information that should replace the PII to
be removed, where applicable.
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• A statement providing the reasons supporting the request.
NOTE: If the request does not include verifiable substitute non-personally-identifiable

information, see Section 1805.1(C) for additional guidance.

• The statement “I declare under penalty of perjury that the foregoing is true and correct.”
• If the request is submitted by an authorized representative of the author or claimant of record,
an additional statement that “I am authorized to make this request on behalf of [name of
author or claimant of record].”

• A telephone number.
• An email address (if available).
• A physical mailing address to which the Office’s response may be sent (if no email address is
provided).

The request must be signed and dated by the author, claimant of record, or the duly authorized
agent of the author or claimant of record. It must be accompanied by the filing fee described in
Section 1805.2, and these items must be sent to the address specified in Section 1805.3.
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See generally 37 C.F.R. § 201.2(e)(3).

1805.1(A)

In no case will the U.S. Copyright Office remove the name of an author or claimant from the
online public record. Similarly, the Office will not replace the name of an author or claimant
with a pseudonym. Id.
Under the Copyright Act, works by anonymous and pseudonymous authors have different terms
of copyright protection than works by authors whose real name is revealed in the Office’s records.
The term for works by anonymous and pseudonymous authors is 95 years following the year of
first publication, or 120 years following the year of creation, whichever term expires first. The
term for works by authors whose legal names are revealed in the Office’s records is the life of the
author plus 70 years. 17 U.S.C. §§ 302(a), 302(c). In addition, the Act specifically contemplates
that if the real name of the author of an anonymous or pseudonymous work is identified in the
Office’s records during the term of protection, that work will receive a term of life plus 70 years.
Id. § 302(c). If the Office removed the author or claimant’s real name from the online public
record, or replaced that name with a pseudonym, it would be contrary to the statutory scheme
established by Congress and would likely create confusion regarding the term of copyright protection for the work. See Removal of Personally Identifiable Information From Registration
Records, 81 Fed. Reg. 63,440, 63441-42 (Sept. 15, 2016).
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1805.1(B)

Claimant Address Change Requests

Requests to remove the address of a copyright claimant must be accompanied by a verifiable
substitute address. 37 C.F.R. § 201.2(e)(2)(ii). Removing the claimant’s address from the online
public record would impede the public’s ability to contact a copyright owner to obtain permission to use the work. Therefore, the U.S. Copyright Office will not remove this information unless a verifiable substitute address is provided. Id.; see also Removal of Personally Identifiable
Information From Registration Records, 81 Fed. Reg. 63,440, 63441 (Sept. 15, 2016).

1805.1(C)

Requests Submitted without Verifiable Substitute Information

In general, the U.S. Copyright Office will grant a request to remove PII when the requesting
party provides verifiable, non-personally-identifiable substitute information, unless the Office
determines that the need to maintain the original information in the public record substantially
outweighs the safety, privacy, or other concern stated in the request.
When a requesting party does not provide verifiable substitute information, the Office may grant
the request only if the safety, privacy, or other stated concern substantially outweighs the need for
the information to remain in the public record. In such cases, the requesting party must explain
in detail why the presence of PII in the online public catalog presents a specific threat to the
individual’s personal safety or personal security, or presents other circumstances that support
the request. 37 C.F.R. § 201.2(e)(3)(vi).

1805.2
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The requesting party must pay a separate fee for each registration record specified in the request.
See 37 C.F.R. § 201.3(c)(19). In the case of a request for reconsideration the requesting party may
pay a flat fee, regardless of the number of registration records involved.
Fees may be paid by check, money order, or bank draft payable to the U.S. Copyright Office, or
they may be charged to a deposit account. For more information regarding acceptable forms of
payment, see Chapter 1400, Section 1403.4.

1805.3

Address for Delivery

A requesting to remove PII may be delivered to the U.S. Copyright Office by mail. The request
should be addressed on the outside of the envelope as follows:
Associate Register of Copyrights and Director
of the Office of Public Information and Education
U.S. Copyright Office
P.O. Box 70400
Washington, DC 20024-0400

Chapter 1800

| 39

REVISED 09/29/2017

(1078 of 1356)
Case: 17-35587, 03/15/2019, ID: 11228746, DktEntry: 88-2, Page 1032 of 1306
C O M P E N D I U M : Post-Registration Procedures

1805.4

Requests for Reconsideration

If the request for removal of PII is denied, the requesting party may submit a request reconsideration of that decision. However, the U.S. Copyright Office will consider only one request for
reconsideration for each denial.
The request must be made in writing and it must specifically address the reasons for denying the
request for removal. The request must be made within thirty days from the date set forth in the
denial letter, and it should be clearly labeled as a “Request for Reconsideration of a Denial of a
Request to Remove PII.” The request must be accompanied by the non-refundable filing fee described in Section 1805.2, and these items must be sent to the address specified in Section 1805.3.
37 C.F.R. § 201.2(e)(7).

1805.5

No Expedited Review

Special handling is a procedure for expediting the examination of an application to register a
claim to copyright or the recordation of a transfer or other document pertaining to copyright.
The U.S. Copyright Office offers this service in certain circumstances where a copyright owner
or other interested parties have a compelling reason for the expedited issuance of a certificate.
However, the Office will not grant a request for special handling in connection with a request to
remove PII or a reconsideration of such a request.

1806

Inc.
,
p
u
ro
19
0
G
2
w
,
o
1
. Zill March 1
v
Abandonment
.
c
T, In ived on
H
V
h
A basic registration
with a supplementary registration or an application
cabandoned
d in cannot
aberHowever,
itebasic
7
8
for acnew
registration.
the
U.S.
Copyright Office may record an affidavit, a dec5
5 or any other document purporting
3
7
laration,
a
statement,
to abandon a copyright or any of the
1
No. rights granted to copyright owners under Section 106 or 106A of the Copyright Act.
exclusive
For a discussion of this procedure, see Chapter 2300, Section 2311.

1807

Cancellation

This Section discusses the practices and procedures for cancelling a registration issued by the
U.S. Copyright Office.

1807.1

What Is Cancellation?

Cancellation is a procedure for invalidating a registration that has been issued by the U.S.
Copyright Office.
The Register of Copyrights has the authority to cancel a registration if “the material deposited
does not constitute copyrightable subject matter” or if “the claim is invalid for any other reason.”
17 U.S.C. § 410(b); see also Sections 1807.4(B) through 1807.4(D). Likewise, the Register has the
authority to cancel a registration if the registration was made in error or if the registration was
issued in the wrong class or series. See Section 1807.4(A).
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“The Office views cancellation of invalid claims as a necessary measure to ensure the integrity
of the copyright registration system and to ensure consistent application of its regulations and
practices.” Cancellation of Completed Registrations, 50 Fed. Reg. 40,833, 40,834 (Oct. 7, 1985).
“Without cancellation procedures, a copyright registration could be given prima facie effect in
federal court where the Copyright Office knew the registration to be invalid under its regulations
or practices. This would place an unfair burden on the public and on defendants in copyright
litigation to overcome the strong presumption of validity that the courts have generally accorded
copyright registrations.” Id.

1807.2

What Types of Records May Be Cancelled by the U.S. Copyright Office?

The Office may cancel the following types of records:

• A basic registration issued under Sections 408(a) or 408(c)(1) of the Copyright Act.
• A supplementary registration issued under Section 408(d) of the Copyright Act.
• A renewal registration issued under Section 304 of the Copyright Act or under title 17 of the
United States Code as it existed before January 1, 1978.

• A registration for a mask work or vessel design issued under Sections 908 or 1313 of the
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• Any other type of record maintained by the Office, such as deposit copies or recorded documents.

1807.3

Situations Where the U.S. Copyright Office Will Cancel a Registration

The Office will cancel a registration only in the following situations:

• The Office has determined that the work was registered in the wrong class. See Section 1807.4(A).
• A check received in payment for the filing fee was returned to the Office for insufficient funds.
See Section 1807.4(B).

• The Office has determined that the registration should not have been issued because the work
does not constitute copyrightable subject matter or fails to satisfy the other legal and formal
requirements for obtaining a copyright registration. See Section 1807.4(C).

• The Office has determined that the application, filing fee, and/or the deposit copy(ies) do not
satisfy the requirements of the Copyright Act and/or the Office’s regulations and the Office
is unable to correct the defect. See Section 1807.4(D).
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See 37 C.F.R. § 201.7(b)-(c).

1807.4

Procedure for Cancelling a Registration

The decision to cancel a registration under 37 C.F.R. § 201.7(c)(1) or (c)(4) will be made by the
Associate Register and Director of Registration Policy & Practice. The decision to cancel a registration under 37 C.F.R. § 201.7(c)(2) or (c)(3) will be made by an appropriate member of the
Office’s staff.
The Office will amend the public record to reflect the fact that the registration has been cancelled
and will specify the reason for the cancellation. The Office will not return the deposit copy(ies)
or refund the filing fee for the registration.
See generally Cancellation of Completed Registrations, 50 Fed. Reg. 33,065, 33,065-67
(Aug. 16, 1985).

1807.4(A)

Registrations Issued in the Wrong Class or Series

If the U.S. Copyright Office determines that the work was registered in the wrong class or series,
it may cancel the initial registration and issue a new registration in the correct class. See 37 C.F.R.
§ 201.7(c)(3). This procedure is known as a “cancellation and substitution” or “can-sub.” In most
cases the Office will conduct this procedure on its own initiative and without providing advance
notice to the claimant or the correspondent named in the registration.
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for the new registration and will send a new certificate of registration to the mailing address
that the applicant provided in the application for the initial registration. The effective date of
registration for the new registration will be the same as the effective date of registration for the
initial registration.
Examples:

• On April 10, 2005 Pick Up Sticks LLC submitted an application to register
an album and asserted a claim in “music, lyrics, and sound recording.” The
Office registered the claim in class SR. Pick Up Sticks subsequently filed an
application for supplementary registration stating that the company owns the
music and lyrics embodied in this album, but does not own the copyright in
the sound recording. Pick Up Sticks should have registered this claim in class
PA, rather than class SR. The Office will cancel the initial registration and
will issue a new registration in class PA with an effective date of registration
of April 10, 2005.

• Tally Ho, Inc. submitted an application to register its website as a literary
work and stated that the site has been published in the United States. The
Office issued a registration with an effective date of registration of August
20, 2009 and numbered the registration in series TX. On September 1, 2010
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Tally Ho filed an application for supplementary registration stating that the
website is, in fact, unpublished; therefore, the registration should have been
numbered in series TXu. The Office will not cancel the basic registration, but
instead, will issue a new registration in the correct series with an effective date
of registration of September 1, 2010.
1807.4(B)

Registrations Cancelled for Failure to Pay the Filing Fee

The U.S. Copyright Office will cancel a registration if a check received in payment of the filing fee is returned to the Office for insufficient funds or is otherwise uncollectible. 37 C.F.R. §
201.7(c)(2).
The applicant will be notified in writing that the check could not be collected. If the filing fee is
received within forty-five days from the date set forth in the notice, the Office will issue a new
certificate of registration. The new effective date of registration will be the date that the new
filing fee was received.
If the filing fee is not received within forty-five days, the registration will be cancelled. If the
applicant would like to resubmit the work for registration, the applicant should file a new application, together with new deposit copy(ies) and the correct filing fee. In appropriate cases, the
Office reserves the right to require a certified check or money order, and in all cases, the effective
date of registration will be based on the date that the new submission is received by the Office.
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1807.4(C)

Registrations Cancelled for Lack of Copyrightable Authorship

If the U.S. Copyright Office issues a registration and subsequently determines that the work
appears to be uncopyrightable, the Office will issue a notice of intent to cancel the registration.
The notice will be issued in writing and it will specify the reason(s) for cancelling the registration.
The Office will send the notice to the correspondent named in the registration record (including
any supplementary registrations that have been cross-referenced with the basic registration). In
addition, the Office will send a copy of the notice to the copyright claimant(s) at the address
specified in the registration record. The Office will not search its records to determine if the
claimant has transferred the copyright to another party. Likewise, the Office will not contact
authors, claimants, or owners of exclusive rights who are not listed in the certificate of registration, even if the Office has reason to believe that they may be adversely affected by the Office’s
decision.
The correspondent will be given thirty days from the date set forth in the notice to show cause in
writing why the registration should not be cancelled. See 37 C.F.R. § 201.7(c)(4). If the deadline
falls on a weekend, a holiday, or any other nonbusiness day within Washington, DC or the federal
government, the deadline will be extended until the next federal work day. 17 U.S.C. § 703. If a
response was sent in a timely manner, but arrived in the Office after the relevant deadline, the
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Office may apply the regulation on postal disruptions to determine the timeliness of the response.
See 37 C.F.R. § 201.8(b).
If the correspondent fails to respond within thirty days, or if, after considering the correspondent’s written response, the Office determines that the work is not copyrightable, the Office will
cancel the registration. See 37 C.F.R. § 201.7(c)(1).

1807.4(D)

Registrations Cancelled for Substantive Defects in the Registration

If the U.S. Copyright Office registers a work that appears to be copyrightable but subsequently
determines (i) that the statutory requirements for registration were not met, (ii) that essential
information was not provided in the application, (iii) that the essential information provided
in the application appears to be questionable, or (iv) that the correct deposit copy(ies) were not
submitted, the Office may communicate with the correspondent and/or the copyright claimant.
In such cases, the Office will send the communication to the correspondent named in the registration record (including any supplementary registrations that have been cross-referenced with
the basic registration). In addition, the Office will send a copy of the communication to the
copyright claimant named in the basic registration at the address specified in the registration
record. The Office will not search its records to determine if the claimant has transferred the
copyright to another party and the Office will not contact authors, claimants, or owners of exclusive rights who are not listed in the certificate of registration, even if the Office has reason
to believe that they may be adversely affected by the Office’s decision.
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resolve the defect in the registration. If the deadline falls on a weekend, a holiday, or any other
nonbusiness day within Washington, DC or the federal government, the deadline will be extended until the next federal work day. 17 U.S.C. § 703. If a written response was sent in a timely
manner, but arrived in the Office after the relevant deadline, the Office may apply the regulation
on postal disruptions to determine the timeliness of the response. See 37 C.F.R. § 201.8(b).
If the correspondent’s written response resolves the defect, the Office will correct the registration
record and may issue a new certificate of registration with a new effective date of registration,
if appropriate. If the correspondent fails to respond within thirty days, or if, after considering
the written response, the Office determines that the defect has not been resolved, the Office will
cancel the registration. See 37 C.F.R. § 201.7(c)(4).
Examples of substantive defects that may prompt the Office to cancel a registration under
§ 201.7(c)(4) of the regulations include:

• The work is not eligible for copyright protection in the United States under
Section 104 of the Copyright Act.
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• The work was registered based on a claim in material added to a preexisting
work, but the application as a whole indicates that the new material is not
copyrightable.

• The author of the work is neither anonymous nor pseudonymous, but the
author cannot be identified because there is a substantial variance between
the information provided in the application and/or the deposit copy(ies).

• The application does not identify the copyright claimant, or it appears from
the transfer statement that the claimant named in the application does not
have the right to claim copyright.

• The copyright claimant cannot be adequately identified because there is a
substantial variance between the information provided in the application or
the information is unclear.

• The work was published in the United States before March 1, 1989, and none
of the exceptions set forth in Section 405(a) of the Copyright Act apply.

• The work was published in the United States before January 1, 1978, but the
deposit copies do not contain a copyright notice or the notice is defective.

• The Office issued a renewal registration for a work, registered
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lished in the United States before December 31, 1963, but the renewal application was submitted before or after the statutory time limit.

• The application and the deposit copy(ies) do not match each other, and the

copy(ies) described in the application cannot be located elsewhere in the Office or the Library of Congress.

• The work was published in violation of the manufacturing provisions of the
copyright law as it existed before July 1, 1986.
See 37 C.F.R. § 201.7(c)(4)(i)-(xi).

1807.4(E)

Voluntary Cancellation

As a general rule, the decision to cancel a registration will be made solely by the U.S. Copyright
Office acting on its own initiative. However, the Office may consider a request to cancel a registration, provided that the request is made by the copyright claimant named in the registration
record or the claimant’s duly authorized agent and provided that the following requirements
have been met:

• Content of the request: The request should identify the registration that will be surrendered

for cancellation, including the author(s), title(s), claimant(s), and registration number. The
request should provide the full name of the individual who signed the request and should
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state that that party is the claimant named in the certificate of registration or the claimant’s
duly authorized agent. The request should be legible and capable of being imaged or otherwise reproduced by the technology employed by the Office at the time of its submission.

• Justification for the request: The request should demonstrate that the registration should be

cancelled because the work was registered in the wrong class, because the filing fee has not
been paid, because the work is uncopyrightable, or because there is a substantive defect in
the registration.

• Signature: The request should be signed by the claimant named in the certificate of registra-

tion or the claimant’s duly authorized agent. The request should contain the actual handwritten signature(s) of the person or persons who executed the request or a legible photocopy or
other facsimile of the signature together with a sworn certification that satisfies the requirements set forth in 37 C.F.R. § 201.4(c)(1) of the regulations.

The request should be sent to the following address:
U.S. Copyright Office
RAC Division
P.O. Box 71380
Washington, DC 20024-1380

Inc.
,
p
u
ro
19
0
G
2
w
,
1
illo
h 1requests
. Zwill
c
r
v
The Office does not invite, andcgenerally
not
entertain,
to cancel a registration by
a
.
M
n
I
n
,
o
any party other thanH
the
claimant
named
in
the
certificate
of
registration.
If the Office receives
T
d
e
Va registration
v
i
n
h
i
a request to
cancel
from
a
third
party,
the
Office
will
notify
the
claimant that the
rc
d
a
e
t
i
7
c
8
request was received
and will provide the claimant with a copy of that request. However, the
55any
-3take
7
Office .will
not
other action unless the claimant subsequently submits a request for
1
No cancellation.
voluntary
If the Office determines that the registration is invalid under 37 C.F.R. § 201.7(c), it will cancel
the registration and notify the claimant in writing.

Examples:

• John Falcone registered a song titled “Let Us Prey.” The Office subsequently
receives a letter from Robin Goodwin asserting that the registration should be
cancelled, because John does not own the copyright in this work. The Office
will not cancel the registration, although it will notify John that the request
was received and will provide him with a copy of the letter. If Robin believes
that she is the rightful owner of the copyright, she may submit a separate application to register the song in her own name.

• The Rational Group registered a work that contains a blank form combined
with a substantial amount of text. The Office receives a letter from Entropy
LLC stating that the registration should be cancelled, because blank forms are
not copyrightable (citing § 202.1(c) of the regulations).The Office will not
cancel the registration, although it will notify the Rational Group that the
request was received and will provide the claimant with a copy of the letter.
The Office will not reinstate a registration after it has been voluntarily cancelled. If the claimant would like to resubmit the claim, the claimant must submit a new application, new deposit
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copy(ies), and the correct filing fee. The effective date of registration will be based on the date
that the new submission is received by the Office.

1807.4(F)

Court Ordered Cancellation

Occasionally, the plaintiff(s) and/or defendant(s) in a copyright infringement lawsuit ask the
court to issue an order directing a party to cancel his or her registration. When requesting this
type of relief, litigants should ask the court to issue the order to the copyright claimant named
in the certificate of registration or the claimant’s duly authorized agent. In addition, litigants
should ask the court to direct that party to cancel the registration using the procedure described
in Section 1807.4(E) above. See Brownstein v. Lindsay, 742 F.3d 55, 75 (3d Cir. 2014) (“Courts have
no authority to cancel copyright registrations because that authority resides exclusively with the
Copyright Office.”).

1808

Adverse Claims

This Section discusses the practices and procedures for asserting an adverse claim to copyright.
An adverse claim is a situation where:

• The U.S. Copyright Office receives two or more applications (either consecutively or simulta-
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The Office does not conduct interference or adversarial proceedings. Likewise, the Office does
not adjudicate factual or legal disputes involving claims to copyright. If there is a dispute between
two or more parties, it is the responsibility of each party to pursue their claims in an appropriate court.
If a party asserts that another party registered the work without authorization or that a previous
registration is invalid for any reason, the Office may suggest that the party register the work in his
or her own name by submitting a separate application, deposit copy(ies), and filing fee. Likewise,
an adverse claim may be appropriate if the party does not have the authority to correct or amend
the information in the basic registration with a supplementary registration. See Section 1802.1.
When the Office examines an application, it does not search its records to determine whether
the work has been registered before. If an applicant intends to assert an adverse claim, the applicant should provide a brief statement in the Note to Copyright Office field or in a cover letter
indicating that the exact same work has been registered by another party. However, the applicant
should not provide the registration number for the other registration in the Previous Registration field/space. The registration specialist may add a note to the certificate of registration
and the public record indicating the presence of correspondence in the file or may add a note
clarifying that the applicant has asserted an adverse claim.
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If the application appears to be in order, the Office will register the adverse claim. The Office will
notify the other party (or that party’s duly authorized agent) that the Office received an adverse
claim and that a separate registration has been issued to that party.
If the Office discovers that two or more parties are seeking to register the exact same work, the
Office will examine each application to determine if the statutory and regulatory requirements
have been met. The sequence that each application is received in the Office is irrelevant to this
determination, and the Office will not conduct opposition or interference proceedings to determine whether one application should be given priority over the other. See Cancellation of
Completed Registrations, 50 Fed. Reg. 40,833, 40,835 (Oct. 7, 1985) (noting the Office does not
resolve factual disputes or conduct adversarial proceedings). The Office will inform each party of
the other party’s claim. In addition, the Office may ask each party to notify the registration specialist if that party does not wish to proceed with his or her application. If so, that party should
submit a request to withdraw his or her application using the procedure described in Chapter
200, Section 208. If a party does not respond to the Office’s inquiry, the Office will proceed with
the examination of that party’s application.
In most cases, the Office will issue a separate registration to each party and will create a separate
public record for each registration. The Office will not cancel the other registration or the registration number that has been assigned to that registration, it will not change the information
set forth in the other registration or the public record for that registration, and it will not crossreference those records with the records for the new registration. Instead, each registration will
coexist with each other in the public record.
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No. made for hire and because BrandImage never assigned the copyright in this
work to Shenanigans. The information in the basic registration cannot be
corrected with a supplementary registration. However, BrandImage may file
a new application for a new basic registration naming itself as the sole author
and the sole copyright claimant. If BrandImage submits a new application,
the Office may notify Shenanigans that the filing has been made, provided
that the Office is aware that BrandImage is seeking to register the same work.

• Mark O’Meara registered a podcast, naming himself as the copyright claimant. Buzz Allston subsequently sends a letter to the Office stating that the
registration is invalid, because Buzz (not Mark) owns the copyright in this
work. The Office will refuse to cancel or amend Mark’s registration and will
explain that the Office does not resolve factual disputes or conduct adversarial
proceedings. Instead, the Office will suggest that Buzz submit an application
to register the podcast in his own name. If Buzz’s application is approved, the
Office will notify Mark that a separate registration has been made.

• The registration specialist receives two applications to register the same airbrush drawing. One application names ABC Graphics as the author and copyright claimant and states that the company’s employees created the drawing
as a work made for hire. The other application names an individual as the
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author and copyright claimant and states that the drawing is not a work made
for hire. The specialist will communicate with each applicant. Both parties
assert that they are the correct author/claimant and provide a plausible explanation for their respective positions. The registration specialist will register
both claims.

• Robb Bay submits an application to register a song, naming himself as the
author and copyright claimant. In the Note to Copyright Office field, the applicant states that Charles Stabillac registered the song without authorization
and that the parties are engaged in a legal dispute concerning the ownership
of this work. If Robb’s application satisfies the registration requirements, the
specialist will register the claim. The specialist will notify Charles that a new
basic registration has been issued to Robb, and the specialist will notify Robb
that Charles has been made aware of this development.
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COMPENDIUM: CHAPTER 1900

PUBLICATION
1901

What This Chapter Covers

This Chapter provides a definition and discussion of publication for works created or first published on or after January 1, 1978.
NOTE: This Chapter does not discuss works first published before January 1, 1978. For informa-

tion concerning these types of works, see Chapter 2100. Additionally, this Chapter does not discuss publication issues that are unique to online works. For publication issues relating to online
works, see Chapter 1000, Section 1007.3.
For a discussion of the specific practices and procedures for registering a claim to copyright in
a published or unpublished work, see the following Chapters:

• For a general overview of the registration process, see Chapter 200.
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see Chapter 600, Section 612.

• For information concerning the notice requirements for U.S. works published in copies or
phonorecords between January 1, 1978 and February 28, 1989, see Chapter 2200.

1902

What Constitutes Publication?

Section 101 of the Copyright Act defines publication as “the distribution of copies or phonorecords of a work to the public by sale or other transfer of ownership, or by rental, lease, or lending.” 17 U.S.C. § 101. It states that “offering to distribute copies or phonorecords to a group of
persons for purposes of further distribution, public performance, or public display, constitutes
publication.” Id. It also explains that “[a] public performance or display of a work does not of
itself constitute publication.” Id.
The legislative history explains that “a work is ‘published’ if one or more copies or phonorecords
embodying [the work] are distributed to the public” with “no explicit or implicit restrictions
with respect to [the] disclosure of [the] contents [of that work].” H.R. REP. NO. 94-1476, at 138
(1976), reprinted in 1976 U.S.C.C.A.N. at 5754. It also explains that publication occurs “when
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copies or phonorecords are offered to a group of wholesalers, broadcasters, motion picture
theatres, etc.” for the purpose of “further distribution, public performance, or public display.” Id.
Although it is not expressly stated in the statutory definition, the legislative history indicates that
publication occurs only (i) when copies or phonorecords are distributed by or with the authority
of the copyright owner, or (ii) when an offer to distribute copies or phonorecords to a group
of persons for further distribution, public performance, or public display is made by or with
the authority of the copyright owner. For a definition and discussion of the terms “copies” and
“phonorecords,” see Chapter 300, Section 305.
Offering to distribute copies or phonorecords to a group of persons for further distribution, public performance, or public display without authorization does not constitute publication. Likewise, an unauthorized distribution of copies or phonorecords does not constitute publication.
Instead it generally constitutes copyright infringement. See H.R. REP. NO. 94-1476, at 62 (1976),
reprinted in 1976 U.S.C.C.A.N. at 5675-76 (explaining that Section 106(3) of the Copyright Act
gives copyright owners “the right to control the first public distribution of an authorized copy
or phonorecord of [the] work, whether by sale, gift, loan, or some rental or lease arrangement”).

1903

The Significance of Publication

Publication is an important concept for works created or first published after January 1, 1978
for a number of reasons:
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• Works first published in the United States may be subject to mandatory deposit with the

Library of Congress. For information concerning the mandatory deposit requirements, see
Chapter 1500, Section 1511.

• The year of publication may determine the length of the copyright term for a work made for
hire. For a definition and discussion of works made for hire, see Chapter 500, Section 506.

• The year of publication may determine the length of the copyright term for an anonymous

work or a pseudonymous work, unless the author’s identity is revealed in records maintained
by the U.S. Copyright Office. For a definition and discussion of anonymous works and pseudonymous works, see Chapter 600, Sections 615.1 and 615.2.

• The year of publication may determine the length of the copyright term if the work was created before January 1, 1978, and was first published between January 1, 1978 and January 1,
2003. See 17 U.S.C. § 303(a).

• A certificate of registration constitutes prima facie evidence of the validity of the copyright

and the facts stated in the certificate of registration, provided that the work is registered before or within five years after the work is first published. 17 U.S.C. § 410(c).
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• The copyright owner may be entitled to claim statutory damages and attorney’s fees in an

infringement lawsuit, provided that the work was registered before the infringement began
or within three months after the first publication of the work. See 17 U.S.C. §§ 412, 504(c), 505.

• Many of the exceptions and limitations set forth in Sections 107 through 122 of the Copyright

Act may be impacted depending on whether the work is published or unpublished. See, e.g.,
17 U.S.C. §§ 107, 108, 115, 118, and 121.

• As a general rule, U.S. works first published in the United States before March 1, 1989 must

be published with a valid copyright notice. Failing to include a valid notice on a U.S. work
published during this period may invalidate the copyright in that work. For a detailed discussion of these notice requirements, see Chapter 2200, Sections 2203 through 2207.

1904

General Policies Concerning Publication

This Section discusses the U.S. Copyright Office’s general practices and procedures for examining
published and unpublished works.

1904.1

Applicant Makes the Determination
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The applicant—not the U.S. Copyright Office—must determine whether a work is published
or unpublished.

domiciliary, or habitual resident of a foreign country.
Upon request, the Office will provide the applicant with general information about the provisions of the Copyright Act, including the statutory definition of publication, and will explain
the relevant practices and procedures for registering a published or unpublished work with the
Office. The Office will not give specific legal advice on whether a particular work has or has not
been published. However, if an assertion is clearly contrary to facts known by the Office, a claim
may be questioned, or in certain situations, refused.

1904.2

Facts Stated in the Application

As a general rule, the U.S. Copyright Office will not conduct its own factual investigation to determine whether a work is published or unpublished or to confirm the truth of the statements
made in the application concerning publication.
Ordinarily, the Office will accept the facts stated in the application, unless they are implausible
or conflict with information provided elsewhere in the registration materials, the Office’s records,
or other sources of information that are known by the Office.
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1904.3

Claim in a Published or Unpublished Work Contradicted by Information Provided
Elsewhere, such as in the Registration Materials

As a general rule, if the applicant affirmatively states that the work is unpublished or fails to
provide a date of first publication in the application, the Office will register the work as an
unpublished work, unless the information provided in the deposit copy or in other sources of
information known by the Office clearly indicate that the work has been published.
Likewise, if the applicant affirmatively states that the work has been published and provides a
date of first publication in the application, the Office generally will register the work as a published work, unless information provided in the deposit copies or in other sources of information
known by the Office clearly suggest that the work is unpublished.
If the deposit copy(ies) or other information known by the Office clearly suggest that the work is
published or unpublished and if it appears that the applicant provided or failed to provide a date
of publication by mistake, the registration specialist may communicate with the applicant. For
examples of situations that may prompt a communication concerning publication, see Chapter
600, Sections 612.7(A) and 612.7(B).

1905

Distribution of Copies or Phonorecords of a Work
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As discussed in Section 1902, publication occurs when copies or phonorecords of a work are
distributed to the public by or with the authority of the copyright owner. These issues are discussed in Sections 1905.1 through 1905.3 below.

1905.1

or more copies or phonorecords are distributed to a member of the public who is not subject
to any express or implied restrictions concerning the disclosure of the content of that work. If
a work exists only in one copy – such as a painting embodied solely in a canvas – the work may
be considered published if that copy is distributed to the public with the authorization of the
copyright owner. H.R. REP. NO. 941476, at 138 (1976), reprinted in 1976 U.S.C.C.A.N. at 5754.
Examples:

• Selling copies of a textbook to a local school board constitutes publication
of that work.

• Selling a product with copyrightable artwork on the packaging and label
constitutes publication of that artwork.

• Mailing copies of a catalog to potential customers constitutes publication of
that catalog and any unpublished works revealed in that work.

• Distributing copies of a leaflet on a street corner constitutes publication of
that work.
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• Giving away copies of a photograph without further restriction constitutes
publication of that work.

• Lending, renting, or leasing copies of a work constitutes publication of that
work.

• Distributing copies of a motion picture through a retail service constitutes
publication of that work.

• Selling the original copy of a painting at an auction.
If an actual distribution has not occurred, the work is considered unpublished. Likewise, a work
is considered unpublished if the copies or phonorecords were not distributed to a member of the
public, but instead were much more restricted, including an exchange between family members
or social acquaintances.
The courts created the doctrine of “limited publication” to distinguish certain distributions
from a “general publication” and to avoid the divestive consequences of publication without
notice when it was clear the author (or copyright proprietor) restricted both the purpose and
the recipients of the distribution. Generally, a limited publication is the distribution of copies of
a work to a definitely selected group with a limited purpose and without the right of diffusion,
reproduction, distribution, or sale. A limited publication is not considered a distribution to the
public and, therefore, is not publication. See White v. Kimmell, 193 F.2d 744, 746-47 (9th Cir. 1952)
(explaining that a publication is limited if it “communicates the contents of a [work] to a definitely selected group and for a limited purpose, and without the right of diffusion, reproduction,
distribution or sale … [and is] restricted both as to persons and purpose.”).
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does not constitute publication (regardless of whether the
1
No. copies are returned).
• Distributing copies of a research paper that are intended solely for the use

of the participants at a seminar generally does not constitute publication if
there was no right of further diffusion, reproduction, distribution, or sale by
the participants.

• Distributing copies of a speech that are intended solely to assist the press in
covering that event has been deemed a limited publication under the Copyright Act of 1909 (i.e., not a publication). However, under the current statutory definition, offering to distribute copies to different news outlets for the
purpose of further distribution, public performance, or public display could
constitute publication.
Moreover, a work may be considered unpublished if, in addition to communicating a work to
a definitely selected group and for a limited purpose, the copyright owner imposed any express
or implied restrictions concerning the disclosure of the content of that work, such as placing a
statement on the copies or phonorecords indicating that distribution of the work is limited or restricted in some way, such as “Confidential—these specifications are for internal office use only.”
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1905.2

The Means of Distribution

As discussed in Section 1902, publication occurs when copies or phonorecords are distributed
to the public by means of a sale or other transfer of ownership, such as giving copies away. Likewise, publication occurs when copies or phonorecords are distributed by means of rental, lease,
or lending (i.e., where the copies or phonorecords change hands, but there is no change in the
ownership of those copies or phonorecords).
Distributing copies or phonorecords by any other means does not constitute publication. In
particular, the legislative history states that “any form or dissemination in which a material object
does not change hands... is not a publication no matter how many people are exposed to the
work.” H.R. REP. NO. 94-1476, at 138 (1976), reprinted in 1976 U.S.C.C.A.N. at 5754.
1905.3

Deposit for Registration in the U.S. Copyright Office

Depositing unpublished copies or phonorecords with the U.S. Copyright Office for the purpose
of registering a claim to copyright does not constitute publication.

1906

Offering to Distribute Copies or Phonorecords of a Work
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No. 101 of the Copyright Act states that “offering to distribute copies or phonorecords to
Section

As discussed in Section 1902, offering to distribute copies or phonorecords to a group of persons
for the purpose of further distribution, public performance, or public display constitutes publication, provided that the offer is made by or with the authority of the copyright owner. These
issues are discussed in Sections 1906.1 through 1906.3 below.

1906.1

a group of persons for purposes of further distribution, public performance, or public display
constitutes publication.” 17 U.S.C. § 101. Specifically, publication occurs when one or more copies
or phonorecords are offered to a wholesaler, a retailer, a broadcaster, an aggregator, or similar
intermediaries for the purpose of distributing the work to the public or for the purpose of publicly performing or publicly displaying the work. If a work exists only in one copy, the work may
be considered published if that copy is offered to a group of persons with the authorization of
the copyright owner. H.R. REP. NO. 94-1476, at 138 (1976), reprinted in 1976 U.S.C.C.A.N. at 5754.
Examples:

• Publication occurs when a motion picture is offered to a group of movie
theaters or television networks for the purpose of exhibiting or broadcasting that work.

• Publication occurs when copies of a greeting card are offered to retailers for
the purpose of selling those copies to the public.

• Publication occurs when copies of a photograph are offered to stock photography agencies for the purpose of licensing those copies to newspapers,
magazines, and websites.
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• Publication occurs when phonorecords are offered to radio stations for the
purpose of broadcasting the songs and sound recordings embodied therein.

• Publication occurs when copies of a song are offered to a group of band directors for the purpose of performing that work at athletic events.

• Publication occurs when fabric, carpet, or wallpaper samples are offered to
sales representatives for the purpose of selling those works to wholesalers
and retailers.

• Publication occurs when the original copy of a statue is offered to a group of
museums for the purpose of publicly displaying the work.
By contrast, offering a work directly to the public does not constitute publication unless copies
or phonorecords of that work are actually distributed.
Examples:

• An online advertisement offering to sell an app directly to the public does not
constitute publication of that work.

• An advertisement containing pictures of a jewelry design constitutes publica-
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publication.” 17 U.S.C. § 101. In other words, the copies or phonorecords must be
tion of that work, but an advertisement that merely contains a textual description of that design does not.

1906.2

offered to a group of persons for one or more of the purposes listed in the statute. Publication
does not occur when copies or phonorecords are offered for any other purpose, such as offering
them to a group of persons for private use, private performance, or private display.

1906.3

The Copies or Phonorecords Must Be in Existence

The statutory definition indicates that offering to distribute copies or phonorecords constitutes
publication, provided that the copies or phonorecords exist when the offer is made. Offering to
distribute copies or phonorecords before they exist or before they are ready for further distribution, public performance, or public display does not constitute publication.
Examples:

• Offering a new line of toys to a group of retailers constitutes publication,
provided that the toys are available for distribution when the offer is made.

• Offering prints of a motion picture to a group of theater owners constitutes
publication, provided that the prints are available for public performance
when the offer is made.
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• Offering a cartoon to a group of syndicators constitutes publication, provided
that the work is available for distribution when the offer is made.

• Offering to distribute a motion picture that is currently in production does
not constitute publication.

• Offering to distribute a sound recording that has not been fixed in its final
form does not constitute publication.
1907

Distributing the Work vs. An Offer to Distribute the Work

The statute states that a work is published when copies or phonorecords are distributed to the
public. It also states that offering to distribute copies or phonorecords to a group of persons for
the purpose of further distribution, public performance, or public display constitutes publication. See 17 U.S.C. § 101 (definition of “publication”). In other words, publication occurs when
either of these conditions has been met.
Examples:

• Distributing copies of a photograph to the public constitutes publication
(even if the copies were offered solely for private display).

.
• Offering to distribute copies of a lithograph to a number
, Incof galleries for the

oup 2019
r
G
illow rch 11,
Z
.
v
Inc. d on Ma
,
T
e
hivDisplay
in VH oraPublic
A Public Performance
Does Not Constitute Publication
c
r
d
e
t
7
ci
8
5
5
As discussed
17-in3Section 1902, a public performance or a public display of a work “does not
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itself constitute publication.” 17 U.S.C. § 101 (definition of “publication”). Therefore, if the
purpose of public display constitutes publication, but offering the same copies to a group of individuals solely for private display does not.

1908

applicant provides a date of publication in the application and indicates that the work was
performed, televised, broadcast, displayed, or exhibited on that date, the registration specialist may communicate with the applicant and explain that merely performing or displaying
a work in public does not constitute publication under U.S. copyright law, “no matter how
many people are exposed to the work.” H.R. REP. NO. 94-1476, at 138 (1976), reprinted in 1976
U.S.C.C.A.N. at 5754.
Examples of performances and displays that do not in themselves constitute publication include the following:

• Performing a song at a concert or on television or radio, regardless of the size
of the audience.

• Showing a motion picture in a theater or on television.
• Performing a play, a pantomime, or a choreographic work in a theater.
• Delivering a speech, lecture, or sermon at a public event.
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• Displaying a painting in a museum, a gallery, or the lobby of a building (regardless of whether the copyright owner prohibited others from taking photographs or other reproductions of that work).

• Displaying a fabric design, wallpaper design, or textile design in a store front.
1908.1

Performing a Work of Authorship

Section 101 of the Copyright Act states that performing a work of authorship means “to recite,
render, play, dance, or act [the work], either directly or by means of any device or process or, in
the case of a motion picture or other audiovisual work, to show its images in any sequence or
to make the sounds accompanying it audible.” 17 U.S.C. § 101. Reading a literary work aloud,
singing or playing music, dancing a ballet or other choreographic work, or acting out a dramatic
work or pantomime clearly falls within the scope of this definition. Likewise, showing portions
of a motion picture, filmstrip, or slide presentation in sequential order or playing a motion
picture sound track clearly qualifies as a performance of that work. See H.R. REP. NO. 94-1476,
at 63-64 (1976), reprinted in 1976 U.S.C.C.A.N. at 5677.

1908.2

Displaying a Work of Authorship

Inc.
,
p
u
ro
19
0
G
2
w
,
o
1
. Zill March 1
v
.
c
T, In ived on
H
V
in
ch
cited 5587 ar
17-3
.
o
N

Section 101 of the Copyright Act states that displaying a work of authorship means “to show a
copy of [the work], either directly or by means of a film, slide, television image, or any other device or process or, in the case of a motion picture or other audiovisual work, to show individual
images nonsequentially.” 17 U.S.C. § 101. For example, displaying a painting in a gallery, posting
a photograph on a billboard, placing an advertisement in a store front, or projecting a drawing
onto a screen or other surface falls within the scope of this definition. See H.R. REP. NO. 94-1476,
at 64 (1976), reprinted in 1976 U.S.C.C.A.N. at 5677.

1908.3

Public Performances and Public Displays

Section 101 of the Copyright Act states that performing or displaying a work “publicly” means:

• “[T]o perform or display it at a place open to the public or at any place where a substantial
number of persons outside of a normal circle of a family and its social acquaintances is
gathered; or”

• “[T]o transmit or otherwise communicate a performance or display of the work to a place

specified [in the preceding paragraph] or to the public, by means of any device or process,
whether the members of the public capable of receiving the performance or display receive it
in the same place or in separate places and at the same time or at different times.”

17 U.S.C. § 101.
Although the statute does not define the term “public,” it “suggests that ‘the public’ consists of
a large group of people outside of a family and friends,” such as “a large number of people who
are unrelated and unknown to each other.” American Broadcasting Companies, Inc. v. Aereo, Inc.,
134 S. Ct. 2498, 2509-10 (U.S. 2014).
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The legislative history explains that a performance or display constitutes a public performance
or a public display if it occurs “in a public place.” It also explains that a performance or display
that occurs in a “semipublic” place, such as a club, lodge, factory, summer camp, or school, is
considered a public performance or display. H.R. Rep. No. 94-1476, at 64 (1976), reprinted in 1976
U.S.C.C.A.N. at 5677-78.
By contrast, a performance or display that occurs at “a gathering confined to [an] individual’s
social acquaintances would normally be regarded as private.” Id. A performance or display that
occurs during “[r]outine meetings of businesses and governmental personnel” would be normally considered private “because they do not represent the gathering of a ‘substantial number
of persons.’” Id., reprinted in 1976 U.S.C.C.A.N. at 5678. Likewise, “an entity does not transmit [a
work] to the public if it does not transmit to a substantial number of people outside of a family
and its social circle.” American Broadcasting Companies, 134 S. Ct. at 2511.
The legislative history further explains that a public performance or a display includes “the
initial rendition or showing” of a work, as well as “any further act by which that rendition or
showing is transmitted or communicated to the public.” H.R. REP. NO. 94-1476, at 63, reprinted
in 1976 U.S.C.C.A.N. at 5676. “[F]or example, a sing[er] is performing when he or she sings a
song; a broadcasting network is performing when it transmits [that] performance (whether simultaneously or from records); a local broadcaster is performing when it transmits the network
broadcast; a cable television system is performing when it retransmits the broadcast to its subscribers; and any individual is performing whenever he or she plays a phonorecord embodying
the performance or communicates the performance by turning on a receiving set.” Id., reprinted
in 1976 U.S.C.C.A.N. at 5676-77.
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display

Moreover, “when an entity communicates the same contemporaneously perceptible images and
sounds to multiple people, it transmits a performance to them regardless of the number of
discrete communications it makes.” Id. at 2509. For instance, when an entity “streams the same
television program to multiple subscribers, it ‘transmit[s]… a performance’ to all of them,” regardless of whether the entity makes the transmission “from the same or separate copies” or
from “user-specific copies.” Id. (quoting 17 U.S.C. § 101 (definition of “perform or display a work
‘publicly’”)).

1908.4

Private Performances and Private Displays

Section 101 of the Copyright Act expressly states that a public performance or a public display
“does not of itself constitute publication.” 17 U.S.C. § 101 (definition of “publication”). Therefore,
a private performance or a private display in and of itself does not constitute publication.
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1909

1909.1

Specific Forms of Publication

Unpublished Work Embodied in a Published Work

An unpublished work is considered published when it is embodied in another work of authorship that has been published, but only to the extent that the unpublished work is disclosed in
the published work.
Examples:

• When an unpublished screenplay is used in the creation of a motion picture,
the elements of that screenplay that appear in the motion picture are published when (i) copies of the motion picture are distributed to the public, or
(ii) when copies of the motion picture are offered to a group of persons for
further distribution, public performance, or public display.

• When an unpublished musical work is incorporated in a distributed sound
recording, the elements of that work that are incorporated into the sound
recording are published when (i) copies of the sound recording are distributed
to the public, or (ii) when copies of the sound recording are offered to a group
of persons for further distribution, public performance, or public display.
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painting that appear in the book are published when (i) copies of the book are
distributed to the public, or (ii) when copies of the book are offered to a group
of persons for further distribution, public performance, or public display.

1909.2

Publishing a Portion of a Work

Publishing a portion of a work does not necessarily mean that the work as a whole has been published. As a general rule, publication applies only to the specific portions of the work that have
been distributed to the public or offered for distribution to a group of persons for the purpose
of further distribution, public performance, or public display.
Examples:

• Publishing a detailed summary of a novel does not publish the novel as a
whole.

• Publishing a treatment or synopsis of a motion picture does not publish the
motion picture as a whole.

• Publishing a motion picture that is based on an unpublished manuscript publishes the elements of the manuscript that are embodied in the motion picture,
but it does not publish the manuscript as a whole.
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1909.3

Publishing Separate Parts or Installments of a Work

When various parts or installments of a work are published separately, each part or installment is
considered a separate work. As a general rule, an applicant should prepare a separate application,
filing fee, and deposit for each part or installment of a work if those parts or installments were
published separately. If the various parts or installments were published on different dates, the
applicant should provide a separate date of publication for each part or installment.
NOTE: To avoid the need for filing multiple applications, applicants are encouraged to register an

unpublished work as a whole before the various parts or installments of that work are published.
For a general discussion of the practices and procedures for registering multiple versions of the
same work, see Chapter 500, Section 512.

1909.4

Works First Published Outside the United States

When a work is published in a foreign country and then subsequently published in the United
States, the publication in the foreign country is considered the first publication of that work.
When submitting an application to register the work the applicant should provide the date that
the work was first published in the foreign country and should submit a copy or phonorecord
of the foreign edition. Registering a claim in the U.S. edition may be permissible, provided that
the work contains a sufficient amount of new material that did not appear in the work when it
was published abroad.
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2001

What This Chapter Covers

This Chapter explains when authors of foreign works may apply to register their works with the
U.S. Copyright Office. This Chapter applies to unpublished works, regardless of when they were
created, and to published works that were first published on or after January 1, 1978.
This Chapter also discusses Form GATT, which may be used to register a restored work that is
eligible for copyright protection under the Uruguay Round Agreements Act. Restored works
comprise a small subset of foreign works, and applicants must use Form GATT to register these
types of works with the Office.

• For a general overview of the registration process, see Chapter 200.

c.
• For a discussion of copyrightable subject matter, see Chapter
, In300.
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• For guidance on the filing fee, see Chapter 1400.
• For guidance on submitting the deposit copy(ies), see Chapter 1500.
• For guidance on publication, see Chapter 1900.
2002

2002.1

Foreign Works

What Is a Foreign Work?

For purposes of copyright registration, the term “foreign works” generally refers to works created by author(s) who are not U.S. citizens or U.S. nationals and/or works that were first published
abroad. Generally, the author is the person or persons who actually created the material that
the applicant intends to register. There is an exception to this rule if the work is a work made
for hire. For a definition and discussion of works made for hire, see Chapter 500, Section 506.
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U.S. citizens are people who are citizens in accordance with the U.S. Constitution or federal
statutes, including (i) people born in Guam, the U.S. Virgin Islands, and Puerto Rico; and (ii)
certain people who are by federal statute nationals, but not citizens of the United States, including people born in the outlying possessions of the United States. All U.S. citizens are also U.S.
nationals. Works by U.S. citizens and nationals are not considered foreign works, and generally
they are eligible for U.S. copyright protection.
The types of works that may be protected under the Copyright Act include literary works;
musical works, including any accompanying words; dramatic works, including any accompanying music; pantomimes and choreographic works; pictorial, graphic, and sculptural works;
motion pictures and other audiovisual works; sound recordings; and architectural works; as
well as derivative works, compilations, and collective works. For a definition and discussion
of these types of works, see Chapter 500, Sections 507 (Derivative Works), 508 (Compilations),
and 509 (Collective Works), and Chapters 700 (Literary Works), 800 (Works of the Performing
Arts), and 900 (Visual Art Works).

2002.2

Treatment of Foreign Works

In the vast majority of cases, a foreign work may be registered with the U.S. Copyright Office if
it satisfies the eligibility requirements discussed in Section 2003. However, this does not mean
that foreign works are treated exactly the same as domestic works. U.S. law applies whenever
a United States work or a foreign work is involved in a copyright infringement lawsuit in this
country. Before the copyright owner can file a lawsuit involving an infringement of a U.S. work,
the work must be registered with the Office or the Office must issue a refusal to register that work.
In addition, U.S. works must be registered in a timely manner to seek statutory damages and
attorney’s fees. By contrast, foreign works do not need to be registered (or refused registration)
in order to file an infringement lawsuit in the United States, though they must be registered in
a timely manner to seek statutory damages and attorney’s fees.
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2003

Eligibility Requirements: How to Determine if a Foreign Work Is
Eligible for Registration with the U.S. Copyright Office

Section 104 of the Copyright Act sets forth the categories of foreign works that are eligible for
copyright protection under U.S. law. This Section describes each of these categories.

2003.1

Unpublished Works

All unpublished foreign works are eligible for registration with the U.S. Copyright Office.
17 U.S.C. § 104(a). For a detailed explanation of when a work is considered published, see
Chapter 1900.

2003.2

Published Works

Works first published in a foreign country are eligible for registration with the U.S. Copyright Office if they satisfy one or more of the conditions described in Sections 2003.2(A) through 2003.2(F).
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2003.2(A)

Eligibility Based on Nationality or Domicile

Section 104(b)(1) of the Copyright Act protects foreign works if, upon the work’s first publication, one or more author(s) of the work (i) is a national or domiciliary of the United States; (ii)
is a national, domiciliary, or sovereign authority of a treaty party; or (iii) is a stateless person
wherever that person is domiciled.
A “sovereign authority” is a governmental agency or subdivision of a foreign nation, such as a
ministry of the government of Norway or a province of Canada. A “stateless person” is a person
who has no nationality, either as the result of never having acquired nationality in any nation,
or as the result of having effectively renounced or having been deprived of his or her former
nationality without having, as yet, become a national of another nation.
Chapter 1900 generally discusses the concept of when a work is published. The concept of “first
publication” is further defined in Section 104(b) of the Copyright Act, which explains that “a
work that is published in the United States or a treaty party within thirty days after publication
in a foreign nation that is not a treaty party shall be considered to be first published in the United
States or such treaty party, as the case may be.”
This means that a foreign work may be eligible for copyright protection in a wide variety of
cases. Aside from U.S. nationals and domiciliaries, authors who are nationals or domiciliaries
of any treaty party at the time of first publication can obtain U.S. protection for a foreign work.
As discussed in Section 2004, the United States has entered into treaty relations with all but a
handful of countries, meaning that the majority of foreign works will be eligible for protection
under Section 104(b) of the Copyright Act.

2003.2(B)
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party. In other words, regardless of the nationality or domicile of the author(s), a work may be
eligible for protection under the Copyright Act if it is first published in the United States or in
any nation that has a relevant treaty with the United States at the time of the first publication.
For more information on which countries are treaty partners, see Section 2004.
NOTE: There is an exception to this rule. A work that was first published in a foreign nation that

has not entered into a treaty with the United States may be eligible for protection in this country if
the work was published within thirty days thereafter in the United States or in a foreign nation that
is a treaty party. This exception was added to the Copyright Act effective October 28, 1998, and it
applies to any work that was first published on or after September 28, 1998. See Digital Millennium
Copyright Act, Section 102, 112 Stat. 2860, 2862 (1998) (codified at 17 U.S.C. § 104(b)).

2003.2(C)

Eligibility for Sound Recordings

Section 104(b)(3) of the Copyright Act protects sound recordings that were first “fixed” in a
foreign country that is a treaty party. Specifically, the law protects sound recordings that are
embodied in phonorecords that are sufficiently permanent or stable to permit the work to be
perceived, reproduced, or otherwise communicated for a period of more than transitory dura-
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tion. 17 U.S.C. § 101 (definition of “fixed”). For more information on fixation, see Chapter 300,
Section 305 and Chapter 800, Section 803.4.

2003.2(D)

Eligibility Based on Incorporation into Buildings or Other Structures

Section 104(b)(4) of the Copyright Act protects pictorial, graphic, or sculptural works that are
incorporated into a building or other structure, and architectural works that are embodied in a
building. The Copyright Act, however, only protects pictorial, graphic, sculptural, and architectural works if the building or structure in which they are incorporated or embodied is located
in the United States or a treaty party.

2003.2(E)

Eligibility of Works Published by the United Nations or
the Organization of American States

Section 104(b)(5) of the Copyright Act states that works first published by the United Nations (or
any of its specialized agencies) or by the Organization of American States are eligible for protection under the Copyright Act. This provision is based on first publication by these organizations,
regardless of the location of the publication.

2003.2(F)
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and works first published in that nation.” 17 U.S.C. § 104(b)(6). In such cases,
Eligibility Based on Presidential Proclamations

the President may issue a proclamation that extends copyright protection “to works of which one
or more of the authors is, on the date of first publication, a national, domiciliary, or sovereign
authority of that [foreign] nation, or which was first published in that nation.” Id. The President
may revise, suspend, or revoke any such proclamation or impose any conditions or limitations
on protection under a proclamation.

2004

Treaties and Presidential Proclamations

U.S. protection of foreign works often is based on the United States’ treaty relationships with
other countries. The United States has treaty relationships with all but a handful of countries,
as set forth in International Copyright Relations of the United States (Circular 38a). Some of
these treaties are multilateral, meaning that there are more than two parties to the treaty, while
other treaties are bilateral, meaning that they are between just the United States and one foreign
country. It is important to note the date on which a foreign country became a treaty party, because U.S. law will apply only to works either created or first published (depending on which
type of eligibility is used) on or after the date that the foreign country became a treaty party.
Additionally, for a treaty to confer eligibility, it must apply to the work at issue. For example, an
author of a literary work could not rely on the existence of a copyright treaty that protects only
satellite broadcasts but not literary works.
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2004.1

Multilateral Treaties

The United States is a party to a number of multilateral copyright treaties, including the following:

•

BUENOS AIRES CONVENTION OF 1910: This was an early treaty that provided certain copyright

•

BERNE CONVENTION FOR THE PROTECTION OF LITERARY AND ARTISTIC WORKS (“BERNE CONVENTION”): This treaty provides protection for certain literary and artistic works and has been

protections for artistic and literary works and was deposited with the government of Argentina on May 1, 1911, and proclaimed by President Woodrow Wilson on July 13, 1914.

signed by most countries. The effective date for U.S. adherence to the Berne Convention is
March 1, 1989.

•

CONVENTION FOR THE PROTECTION OF PRODUCERS OF PHONOGRAMS AGAINST UNAUTHORIZED DUPLICATION OF THEIR PHONOGRAMS, GENEVA, 1971: The effective date for the United

States is March 10, 1974. Note that only sound recordings are eligible for U.S. copyright
protection based on this treaty. 17 U.S.C. § 104(d).

•

UNIVERSAL COPYRIGHT CONVENTION, GENEVA, 1952: This treaty protected certain literary,

artistic, and scientific works. The effective date for the United States is September 16, 1955,
the date the treaty entered into force. This treaty was revised, and the United States is a party
to the version as revised at Paris in 1971 as of July 10, 1974.
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WIPO PERFORMANCES AND PHONOGRAMS TREATY, GENEVA, 1996 (“WPPT”): The WPPT cov•N
ers certain rights for performers and producers of phonograms. The effective date for the
United States is May 20, 2002, the date the treaty entered into force. Note that only sound
recordings are eligible for U.S. copyright protection based on this treaty. 17 U.S.C. § 104(d).

•

THE AGREEMENT ON TRADE-RELATED ASPECTS OF INTELLECTUAL PROPERTY RIGHTS (“TRIPS”)

was entered into as part of the World Trade Organization (“WTO”), established pursuant to
the Marrakesh Agreement of April 15, 1994, which implemented the Uruguay Round Agreements. TRIPS incorporated the Berne Convention in most part, covered copyright and other
intellectual property rights, and included provisions relating to enforcement of intellectual
property rights. The effective date of United States membership in the WTO is January 1, 1995.

For information concerning the other countries that are parties to these treaties and the date
upon which a country became a treaty party, see International Copyright Relations of the
United States (Circular 38a).

2004.2

Bilateral Copyright Treaties and Presidential Proclamations

The United States has entered into bilateral treaties with some foreign countries. These treaties
often are in addition to multilateral treaties and try to provide a further layer of protection. For
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a list of specific U.S. bilateral treaties, see International Copyright Relations of the United States
(Circular 38a).
Additionally, there have been numerous Presidential proclamations throughout the years specifying countries to which the United States has extended copyright law protection. Presidential
proclamations were especially common prior to the United States’s adherence to the Berne
Convention, which allowed the United States to provide protection to foreign works more easily. These proclamations are included as part of the “bilateral” agreements listed in Circular 38a.

2005

Registration Issues

This Section discusses frequent registration issues that arise in connection with foreign works.

2005.1

Multiple Authors of a Foreign Work

If the foreign work was created by multiple authors and if eligibility is based on the domicile or
nationality of those authors, the work will be eligible for registration as long as any one of the
authors’ nationalities or domiciles is sufficient. For example, if the work was created by three
authors, two of whom are from Iran (a country that has no copyright treaties with the United
States) and one of whom is from France (a country that does have copyright relations with the
United States), the work would be eligible for registration.

2005.2

2005.3
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Domicile or First Publication in the Territorial Areas of the United States

Domicile or first publication in any of the territorial areas under the jurisdiction of the U.S.
government—other than the several states, the District of Columbia, and the Commonwealth of
Puerto Rico, and the organized territories—does not confer eligibility for registration. Such areas
include the unorganized territories, the trust territories, and other possessions of the United
States. However, works by domiciliaries of, or works first published in, these areas may be eligible
on the basis of the nationality of the author. Since U.S. nationals include persons born in the
outlying possessions of the United States, eligibility in such cases may be conferred on that basis.

2005.4

Stateless Persons

A work by a stateless author is eligible for registration with the U.S. Copyright Office regardless
of the author’s former or prospective nationality or domicile, and regardless of the place of first
publication of the work. 17 U.S.C. § 104(b)(1).
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2005.5

Works Made for Hire

In the case of a work made for hire, it is the nationality or domicile of the employer or other
person for whom the work was prepared, rather than the nationality or domicile of the employee,
which serves as the basis for determining eligibility for registration.

2005.5(A)

Nationality and Domicile of Corporations and Similar Organizations

In the case of a work made for hire, where the employer or other person for whom the work was
prepared is not a natural person, but is an artificial person or legal entity such as a corporation
or similar organization, the nationality and domicile of that organization is usually considered
to be the nation under the laws of which the organization was created for purposes of copyright
registration. For example, the nationality and domicile of a corporation generally should be
stated as the United States if it was incorporated under the law of one of the several States, under
federal law, or under the law of the District of Columbia, the Commonwealth of Puerto Rico,
or those organized territories under the jurisdiction of the United States that have the power to
create corporations.

2005.5(B)

Members
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A corporation or similar organization is ordinarily considered by law to be separate and distinct
from the persons who are its members or shareholders. As a result, the nationality or domicile
of the organization may be different from that of its members or shareholders.

2005.5(C)

2005.6

Anonymous and Pseudonymous Works

Where eligibility depends on the nationality or domicile of the author, the applicant must provide that information in the application, even if the work is anonymous or pseudonymous. The
applicant does not, however, have to identify the author’s name in such cases.
For a definition and general discussion of anonymous and pseudonymous works, see Chapter 600,
Sections 615.1 and 615.2.

2005.7

Compilations and Derivative Works

The nationality or domicile of the author of a compilation or derivative work is used in determining eligibility for registration, rather than the nationality or domicile of the author(s) of the
preexisting material used in that work.
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2005.8

When Is Eligibility Determined?

If eligibility must be based on the author’s nationality or domicile, the author’s nationality or domicile and the status of the author’s country must be assessed as of the date of first publication.

2005.8(A)

Works Initially Registered as Unpublished, but Ineligible for
Registration as Published Works

Even though a work may have been registered as unpublished, it must be eligible at the time of
first publication to be registrable as a published work. For example, if the author is a national
and domiciliary of Iraq (a nation with which the United States has no copyright relations), the
U.S. Copyright Office will register the work if it is unpublished. If the work is later published in
another country with which the United States does not have copyright treaty relations, and the
author’s citizenship and domicile remain unchanged, the Office will refuse to register the claim
in the published version.

2005.8(B)

Change in Nationality or Domicile after Publication

If a work was eligible for registration at the time of first publication on the basis of the author’s
nationality or domicile, changes in nationality or domicile occurring after that time will not
impact the work’s eligibility.

2005.9

2006
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Application Tips for Foreign Works

In most cases, eligible foreign works may be registered just like any other work. In other words,
an applicant generally may submit an application using the electronic registration system and
selecting the type of work at issue (e.g., literary work, work of the performing arts, work of the
visual arts, sound recording, or single serial issue) or by using a paper application (e.g., Form TX,
PA, VA, SR, SE, etc.). For specific guidance on how to complete these applications, see Chapter
600 (Examination Practices). There are, however, some foreign works that must be registered
with a paper application submitted on Form GATT. These works typically were created or published before 1996 and are known as “restored works,” which are discussed in Section 2007 below.
In all cases, the applicant should provide the name of the nation of which the author is a national
or domiciliary, and in the case of a published work, the name of the nation of first publication of
the work. For guidance in identifying the author’s nationality or domicile, see Chapter 600, Section 617. For guidance in identifying the nation of first publication, see Chapter 600, Section 612.
Generally, the U.S. Copyright Office will not accept an application that lists a territory or other
political subdivision, rather than the name of the nation itself.
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Examples of acceptable statements:

• Great Britain
• England
• Wales
• France
• French
• Switzerland
• Swiss
Examples of unacceptable statements:

• British Protected Person
• Commonwealth Citizen
• Worldwide
• Internet
2007

2007.1

Restored Works
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In 1978, the current Copyright Act went into effect, which eliminated some of these requirements.
In 1989, the United States became a member of the Berne Convention, and in 1994 it enacted
the Uruguay Round Agreements Act, Pub. L. No. 103–465, 108 Stat. 4809 (codified in scattered
sections of the U.S.C.) (1994) (“URAA”), which implemented the United States’ obligations under
the Agreement on Trade-Related Aspects of Intellectual Property Rights. This further relaxed
some of the Copyright Act’s more restrictive provisions.
Specifically, the URAA “restored” the copyright in foreign works that entered the public domain
because of a failure to comply with certain formalities, and thus provided retroactive copyright
protection for many works that were ineligible for protection under the prior law. In 2012, the
U.S. Supreme Court held that the URAA does not violate Article I, Section 8 or the First Amendment of the Constitution. Golan v. Holder, 565 U.S. 302 (2012).
Section 104A(h)(6) of the Copyright Act specifies the requirements that must be met in order
to qualify as a “restored work.”

• Not in the public domain in the source country: The work must not be in the public domain

in its source country through the expiration of the term of protection. 17 U.S.C. § 104A(h)
(6)(B). As discussed in Chapter 100, Section 102.2(A), the term of protection is the length of
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time during which a work is protected by copyright law. As discussed in Chapter 300, Section
313.6(D), the term “public domain” means that the work is not protected by copyright law.
Thus, a restored work must be copyright-protected and still within its term of protection in
the foreign country.

• Fell into the public domain in the United States: The work must be in the public domain in the

United States (i) because the work did not comply with certain formalities (such as failing to
place a proper notice on the work, failing to renew the copyright in a timely manner, or failing to comply with manufacturing requirements under prior law); (ii) because the work is a
sound recording that was fixed before February 15, 1972, and as such, was not protected by
U.S. federal copyright law; or (iii) because of a lack of national eligibility (as discussed above
generally). 17 U.S.C. § 104A(h)(6)(C).

• Eligibility at time of creation or publication: At least one author or rightholder of the work

must have been (i) a national or domiciliary of an eligible country at the time of the work’s
creation, and (ii) if the work is published, it must have been first published in an eligible
country and not published in the United States within thirty days after the date of first publication. 17 U.S.C. § 104A(h)(6)(D).

• Sound recordings: If the source country for the work is an eligible country solely by virtue of its

adherence to the WPPT, the restored work must be a sound recording. 17 U.S.C. § 104A(h)(6)(E).
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January 1, 1996 is the effective date of restoration of copyright for foreign works from countries
that were members of the WTO or the Berne Convention on that date. Most restored works were
restored on January 1, 1996, because many countries became members of the WTO or Berne
Convention prior to that date. In all other cases, the effective date of restoration is the date a
newly eligible country accedes to the WTO or the Berne Convention or the date of a Presidential
proclamation restoring U.S. copyright protection to works of that country.

works, see International Copyright Relations of the United States (Circular 38b).

2007.2

Registration Requirements for Restored Works

The Copyright Act protects restored works regardless of whether they are registered with the U.S.
Copyright Office, although registration does provide various benefits, which are described in
Chapter 200, Section 202. This Section provides general information for copyright owners that
wish to register their restored works with the Office.
A registration for a restored work (which is known as a “GATT registration”) covers an individual
work, and an applicant should prepare a separate application, filing fee, and deposit for each
work that is submitted to the Office. See Fees, 71 Fed. Reg. 15,368, 15,369 (Mar. 28, 2006).

2007.2(A)

Form GATT

To register a restored work, an applicant must file a paper application using Form GATT. Applicants cannot use the Office’s electronic registration system to register restored works. Form
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GATT is designed to request information needed to determine whether a work qualifies as a
restored work and complies with U.S. legal requirements.
While many parts of Form GATT are similar to the Office’s other applications, Form GATT requires information that may be different than the information required by other forms because
of the differences in how the Copyright Act treats restored works. These issues are discussed in
Sections 2007.2(A)(1) through 2007.2(A)(3).

2007.2(A)(1)

Author of a Restored Work

When identifying the author of a restored work on Form GATT applicants should be aware of
the following issues;

• Timing matters: The applicant must determine whether, at the time the work was created, the
author was a national or domiciliary of a country that is now eligible for protection in the
United States.

• Anonymous works: To register an anonymous work, the applicant may provide the author’s

legal name or the author’s pseudonym, as long as the pseudonym consists of a name (rather
than a number or symbol).

2007.2(A)(2)

2007.2(A)(3)
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No.
Owners of U.S. Copyright in a Restored Work

A claim in a restored work may be registered only in the name of the current owner of all U.S.
rights in that work.

2007.2(B)

Filing Fees

The applicant must submit the correct filing fee to register a restored work. See 37 C.F.R. §
202.3(c). The current fee is set forth in the U.S. Copyright Office’s fee schedule under the heading “Form GATT.”
For information concerning the methods for paying the filing fee, see Chapter 1400, Sections
1403.3 through 1403.5.

Chapter 2000 | 11

REVISED 09/29/2017

(1115 of 1356)
Case: 17-35587, 03/15/2019, ID: 11228746, DktEntry: 88-2, Page 1069 of 1306
C O M P E N D I U M : Foreign Works: Eligibility and GATT Registration

2007.2(C)

Deposit Requirements

For specific deposit requirements for different types of restored works, see Chapter 1500, Sections 1509.1(J) (Literary Works), 1509.2(H) (Works of the Performing Arts), and 1509.3(E)(3)
(Visual Art Works).
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COMPENDIUM: CHAPTER 2100

RENEWAL REGISTRATION
2101

What This Chapter Covers

This Chapter covers renewal registration of works that fall under the provisions of the Copyright
Renewal Act of 1992, i.e., works that secured copyright by registration or publication between
1964 and 1977, inclusive. The purposes are:

• To provide an overview of the renewal system and the effects of the Copyright Renewal Act
of 1992 on renewal registration;

• To provide guidance to the public and U.S Copyright Office staff in registering renewal claims
under Section 304(a) of Title 17, as amended by the Copyright Renewal Act of 1992; and

• To explain Office policy regarding certain copyright matters as they relate specifically to renewal registration.
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• Part. II1explains the impact of the Copyright Renewal Act of 1992 on renewal registration
Ninogeneral. Start here to read about this amendment and how it affects renewal registration.

This Chapter is divided into eight parts:

• Part III explains renewal registration requirements in general and how to complete Form RE

or Form RE/Addendum. Start here for an overview of renewal registration requirements, or
how to complete Form RE and Form RE/Addendum.

• Part IV explains renewal registration requirements for works that were not registered for the

original term. Start here to read about the renewal registration requirements for a particular
type of work.

• Part V discusses several broad copyright matters as they relate to renewal registration. Start

here to read about how the manufacturing clause affects renewal registration, issues related
to joint works or published collections, or what to do when an original registration record
contains an error that was not corrected.

• Part VI discusses post renewal registration issues. Start here for information about amending

a renewal registration record, or filing a renewal claim in a work for which a renewal registration is already on record.

• Part VII discusses restoration of copyright under the Uruguay Round Agreements Act
(“URAA”) in foreign works whose restored copyrights are governed by the Copyright Act of
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1909. Start here for information about foreign works that are not eligible for renewal registration but may be eligible for registration under the URAA.

• Part VIII contains a glossary of terms. Start here to find an explanation of terms related to
renewal registration.

NOTE: The definitions provided in the glossary only apply to this Chapter.

PART I GENERAL BACKGROUND
2102

Copyright Renewal

The Copyright Act of 1909 provided for two consecutive terms of copyright: an original term
lasting for twenty-eight years from the date copyright was secured, followed by a renewal term
of twenty-eight years. An Act to Amend and Consolidate the Acts Respecting Copyright, Pub. L.
No. 60-349, §§ 23-24, 35 Stat. 1075, 1080 (1909) (“Copyright Act of 1909”).
The original term began on the date of publication or registration (if registered as an unpublished work) and ended on the twenty-ninth anniversary date of publication or registration as an
unpublished work. The renewal term began on the day following the twenty-ninth anniversary
date and was to end on the fifty-seventh anniversary date of publication or registration as an
unpublished work. However, as the earliest works that secured copyright under the Copyright
Act of 1909 came to the end of their renewal terms, Congress enacted a series of extension acts
to ensure the renewal terms would not expire before the current law took effect on January 1,
1978. These interim extension acts affected works still in their renewal terms whose copyright
protection began between September 19, 1906 and December 31, 1918. Without these interim
extensions, copyrights commencing during those years would have expired after fifty-six years.
See Copyright Law of the United States of America and Related Laws Contained in Title 17 of
the United States Code (Circular 92), ch.3, n.7. The final extension came with the Transitional
and Supplementary Provisions of the Copyright Act of 1976. Pub. L. No. 94-553, app. A, tit. I, §
102, 90 Stat. 2541 (1976).
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To extend copyright into the renewal term, two registrations had to be made before the original
term expired, one for the original term and the other for the renewal term. Registration for the
original term could be made at any time during the original term; renewal registration had to
be made during the last year of the original term. This period for renewal registration is referred
to as the renewal filing period.
The Copyright Act of 1976 retained the two-term system of the Copyright Act of 1909 for works
in their original or renewal term of copyright on January 1, 1978, the effective date of the Copyright Act of 1976. It also retained the requirement that a renewal claim had to be registered with
the U.S. Copyright Office during the last year of the original term to extend copyright into the
renewal term. However, it extended the renewal term from twenty-eight years to forty-seven
years for all works still in their original term as of the effective date of the Act, and provided that

Chapter 2100
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copyrights in their renewal term before January 1, 1978 would subsist for seventy-five years.1
17 U.S.C. §§ 304(a), (b) (1976). It also provided that all copyright terms would extend to the end
of the calendar year in which they would otherwise expire. Id. § 305. Two subsequent amendments to the Copyright Act of 1976 modified these renewal term provisions:
The Copyright Renewal Act of 1992, Pub. L. No. 102-307, 106 Stat. 164, effective June 26, 1992,
made renewal registration during the last year of the original term optional for works still in
their original term as of that date, that is, works that secured copyright between January 1, 1964
and December 31, 1977, inclusive. Under this amendment, copyright extends into the renewal
term automatically, regardless of whether an original or renewal registration was made before
the original term expired. It also provides for renewal registration during the entire renewal term.
17 U.S.C. § 304(a). For more information about this amendment, see Part II.
The Sonny Bono Copyright Term Extension Act, Pub. L. No. 105-298, 112 Stat. 2827, effective
October 27, 1998, further extended the renewal term by twenty years (from forty-seven years to
sixty-seven years) for all works that secured copyright under the Copyright Act of 1909 and were
still under copyright protection as of the effective date of the amendment. 17 U.S.C. § 304(b).

PART II THE COPYRIGHT RENEWAL ACT OF 1992
2103
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in line with registration requirements for works governed by the current copyright law. For such
works, the act made original and renewal registration optional for statutory protection to extend
into the renewal term. However, to encourage authors and proprietors to continue to register
their works for the original term and make timely renewal registrations, it provided certain
benefits for timely renewal registration. See Section 2107.
The act also provided for registration at any time while a work is under copyright, including the
renewal term. This means a renewal claim can be registered at any time from the last year of the
original term through the renewal term, regardless of whether a registration was made for the
original term before that term expired.
Finally, to make the renewal registration record more useful to the public, the act provided
within the renewal registration record itself a more efficient means of identifying the current
owner of the renewal copyright at the time of registration where renewal title may have changed
from its point of initial vesting.

1

17 U.S.C. § 304(b) took effect on October 19, 1976 under the Transitional and Supplementary Provisions of the Copyright Act
of 1976. Pub. L. No. 94-553, app. A, tit. I, § 102, 90 Stat. 2541 (1976).
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2104

Affected Works

The Renewal Act affects works that were still in their original term of copyright at the time it took
effect on June 26, 1992, i.e., works published or registered as unpublished works from January 1,
1964 through December 31, 1977.
NOTE: The act does not apply to such works when they were first published with a year date in

the copyright notice that is earlier than 1964. For information on how an antedated year date in
the copyright notice affects the term of copyright, see Section 2115.2(b).

2105

Registration for the Original Term Is Not Required

Before the Renewal Act, a published work had to be registered for the original term before that
term expired, and a renewal claim had to be filed during the last year of that term to extend
copyright into the renewal term. A copyright claim for the original term could be filed simultaneously with a renewal claim, but the renewal claim was held until the original registration was
completed so the renewal registration could cite the original registration record.
Exceptions: An original registration was not required for U.C.C. works, but a renewal claim had to
be filed during the last year of the original term. Also, an original registration for a contribution
first published in a collection was not required to register a renewal claim in the contribution.
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Renewal

The Renewal Act extended copyright protection into the renewal term regardless of whether the
work was registered for the original or renewal term. When no registration was made for the
original term, a renewal with addendum registration is required to demonstrate that the work
as first published complied with all requirements of the Copyright Act of 1909 with respect to
the existence, ownership, or duration of the copyright.

2106

Before the Renewal Act, renewal registration could only be made during the last year of the original term and was required to extend copyright into the renewal term. Under this act, renewal
registration during the last year of the original term is optional. However, to encourage authors
and proprietors to continue to do so, the act provides benefits for timely renewal registration.
NOTE: The last day when a timely renewal registration could be received was Tuesday, January
3, 2006, the first day of business following Saturday, December 31, 2005, when the original term
ended for works that secured statutory copyright in 1977.

2107

Benefits Secured by Timely Renewal Registration

The Renewal Act provides the following benefits for timely renewal registration:

• The certificate of renewal registration constitutes prima facie evidence as to the validity of the
copyright during its renewal term, and of the facts stated in the certificate.

• A derivative work made before the expiration of the original term of copyright under the

authority of a grant of a transfer or license of copyright cannot continue to be used under
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the terms of the grant during the renewal term without the authority of the owner of the
renewal copyright.

• The timely renewal registration determined in whom the renewal copyright would vest upon
the beginning of the renewal term. For a discussion of this issue, see Section 2115.5(D).

2108

Renewal Registration Is Possible Through Renewal and Extended Terms

An application to register a renewal claim may be filed “within 1 year before the expiration of the
original term of copyright” and “at any time during the renewed and extended term.” 17 U.S.C.
§ 304(a)(3)(A).

2109

Benefits of Renewal Term Registration

Renewal term registration does not secure the benefits secured by timely renewal registration.
However, such registration is required to proceed with an infringement case when a work was
not registered for the original term. It also provides information about the party in whom the
renewal copyright vested at the beginning of the renewal term, and may provide information
about the current owner of the renewal copyright.

PART III
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Section 2116 discusses Form RE/Addendum, explaining the additional requirements for published works that were not registered for the original term and how to complete
the application.

2110

Registration Requirements and Procedures

Registration requirements for renewal term registration depend on whether a work (or larger
work) was registered for the original term. Therefore, this is the first fact that must be determined
when filing for renewal registration. When a work was not registered for the original term, the
applicant must provide information and material that show the work met all statutory requirements to secure (or maintain) copyright for the full original term.

2111

Work (or Larger Work) Registered for Original Term

This Section discusses the registration requirements that apply to both published and unpublished works that were registered for the original term.
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2111.1

Form RE

When completing Form RE, the applicant should cite the registration number and other information from the original registration record. The application should be signed by a vested
owner or the assignee or successor, or an authorized agent of any of these parties.

2111.2

Complete Filing Fee

The appropriate filing fee should accompany Form RE. A renewal claim cannot be processed
without the complete filing fee. The current fee is set forth in the U.S. Copyright Office’s fee
schedule under the heading “Form RE.”

2111.3

Deposit Requirement

Generally, a deposit copy is not required for a renewal registration, because the required deposit
materials were sent to the U.S. Copyright Office at the time of original registration.
Exception: In some cases, as when a renewal claim is filed in a contribution or separate work
or element of authorship first published in a larger work, the Office may request examining
material that shows the nature and contents of the work being registered or of the larger work.

2112

2112.1
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Form RE should be accompanied by Form RE/Addendum, and both forms should be signed
by authorized parties.

Exception: Multiple submissions of Form RE may be accompanied by a single Form RE/Addendum when renewal claims are filed simultaneously for multiple contributions by the same
individual author first published in a single issue of a periodical or collection, and the periodical
or collection bore only a general copyright notice.

2112.2

Two Filing Fees—One for Each Form

There is a separate filing fee for Form RE and Form RE/Addendum, and both fees must be paid
in full. The current fee is set forth in the U.S. Copyright Office’s fee schedule under the heading
“Addendum to Form RE (in addition to fee for claim).”
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2112.3

Deposit Material Required

When a work (or larger work) was not registered for the original term, deposit material is required. In general, one complete copy or phonorecord of the best edition as first published is
required. For more information about the deposit requirements, see Section 2116.5(A).

2113

Not Known if Work (or Larger Work) Was Registered for Original Term

Generally, a Form RE/Addendum is appropriate only when a work (or the larger work) was not
registered for the original term. If it is not known whether the work was registered for the original
term, a search of the U.S. Copyright Office’s registration records should be conducted before the
renewal claim is filed. When a renewal claim is filed prior to a search being done, the Office may
advise the applicant to conduct a search before proceeding with registration. For information
about investigating the copyright status of a work, see How to Investigate the Copyright Status
of a Work (Circular 22), and The Copyright Card Catalog and the Online Files of the Copyright
Office (Circular 23). For more information about the administrative classifications for pre-1978
registration records, see U.S. Copyright Office, Administrative Classifications: 1870-1978.

2114

Establishing Eligibility for Published Works Not Registered for the Original Term
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First publication with the statutory2 or U.C.C. notice, with all copies or phonorecords
•N

When a work was not registered for the original term, certain information must be provided to
establish eligibility for renewal term registration. Factors that may determine eligibility include:

distributed in the United States until March 1, 1989 bearing an acceptable copyright notice.3

• The author’s nationality and place of domicile at the time of first publication.
• The place of first publication.
NOTE: Generally eligibility under the Copyright Act of 1909 is based on the nationality and

domicile of the author at the time, rather than the place, of first publication. In certain cases,
however, the place of publication may be the deciding factor, for example, when the work (or
the larger work) was:

- First published in the United States and it was subject to the manufacturing clause; or

2

For information concerning notice requirements for works published before 1978, see 37 C.F.R. § 202.2.

3

For information concerning notice requirements for works first published between January 1, 1978 and March 1, 1989, see
Copyright Notice (Circular 3).
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- Created by an author, other than a U.S. author, and first published in a U.C.C. country;
or

- Published simultaneously in the United States.
• The manufacturing clause.
• Registrability of subject matter. While Section 4 of the Copyright Act of 1909 stated that copyright may be secured for “all the writings of an author,” not all works were registrable. Copyright
Act of 1909, Pub. L. No. 60-349, § 4, 35 Stat. 1075, 1076 (1909).4 As enacted in 1909, Section 5
provided for eleven classes of registrable works. Id. § 5, 35 Stat. at 1076-77.5 Within these classes,
only certain classes could be registered prior to publication. Id. § 11, 35 Stat. at 1078.6

2115

Renewal Registration Requirements—Form RE

This Section explains the information that should be provided on Form RE. If the work was
registered for the original term, Form RE should include facts from the original registration record. If the work was not registered for the original term, Form RE should state the facts as they
existed at the time of first publication and should be accompanied by Form RE/Addendum.
The most recent version of Form RE, as posted on the U.S. Copyright Office’s website should be
completed for all renewal term registrations.

2115.1

2115.1(A)
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When seeking a renewal registration for a periodical, the volume, number and issue date, if any,
is required.

4

See also U.S. Copyright Office, Study No. 3: The Meaning of “Writings” in the Copyright Clause of the Constitution (1956).

5

This section was expanded in 1912 to include motion-picture photoplays and motion-pictures other than photoplays, and again
in 1971 to include sound recordings. Pub. L. No. 62-303, ch. 356, 37 Stat. 488, 488-89 (1912); Pub. L. No. 92-140, § 1, 85 Stat. 391,
391 (1971). For information concerning architectural works, choreographic works, and computer programs, see Sections 2121.6,
2122.3, and 2120, respectively.

6

This section was expanded in 1912 to include motion pictures.
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2115.1(B)

Contribution to a Periodical or Published Collection

When seeking a renewal registration for a contribution to a periodical or published collection,
the title of the contribution and the title and identifying information (if any) of the periodical
or published collection is required.

2115.1(C)

New or Alternative Title for Published Work

If the work has been published or reissued under a different title than the title given in the original registration record the new title may be provided as an alternative title.

2115.2

Original Term Information

This space of Form RE should provide information about certain facts in the original registration record, or the facts as they pertain to the original term, if the work was not registered for
the original term.

2115.2(A)

Publication Date
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Noyear dates in the copyright notice, the year dates may affect the term of copyright. Multiple
tiple
If the work was published, the complete date of first publication (month/day/year) is required.

2115.2(B)

year dates in a copyright notice also indicate that an earlier version or a portion of the work
was previously published. Therefore, all antedated year date(s) in the copyright notice(s) should
generally be cited in the certificate of renewal registration and renewal registration record. For
more information about the effect of publication with antedated and multiple year dates in the
copyright notice, see U.S. Copyright Office, Compendium of U.S. Copyright Office Practices Chs.
4, 8.2, & Supplementary Practice Nos. 18, 19, 27, 29, 35 & 37 (1st ed. 1973), available at http://
copyright.gov/comp3/chap2100/doc/appendixA-noticerequirements.pdf.

2115.2(B)(1)

Original Registration Record Cites Antedated Year Date(s) in Copyright Notice

If the original registration record cites antedated year date(s) in the copyright notice, the applicant should include these year dates in Form RE.

2115.2(B)(2)

Antedated Year Date(s) in Copyright Notice in Deposit Copy

When a work is registered for the first time during the renewal term and it contains a year date
in the copyright notice that is earlier than the year of first publication, the U.S Copyright Office
will inquire about the facts of first publication and whether the deposit material represents the
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work as first published. When a work contains multiple year dates in the copyright notice or
multiple copyright notices with antedated year date(s), the Office also will inquire about whether
the work or portions of it were previously published. The applicant should cite all antedated
year dates in Form RE.

2115.2(C)

Post-Dated Year Date in Copyright Notice

When a work was first published with a year date in the copyright notice that is later than the
year of first publication, there may be serious consequences for renewal registration. The U.S.
Copyright Office’s action will depend on whether the year date is post-dated by one year or more.
For more information about the effect of publication with a post-dated year date in the copyright
notice, see U.S. Copyright Office, Compendium of U.S. Copyright Office Practices Chs. 4, 8.2, &
Supplementary Practice Nos. 18, 19, 27, 29, 35 & 37 (1st ed. 1973), available at http://copyright.
gov/comp3/chap2100/doc/appendixA-noticerequirements.pdf.

2115.2(C)(1)

Year Date Is Post-Dated by One Year

When the renewal claim is based on an original registration record that cites a post-dated year
date in the notice, the Office will notify the applicant about the citation in the original registration record. In addition, the Office will add an annotation to the certificate of renewal registration and a note in the renewal registration record regarding the post-dated year date.7 When a
work is being registered for the first time during the renewal term the Office will inquire about
the facts of publication. If the applicant confirms the publication facts, the certificate of renewal
registration and renewal registration record should cite the post-dated year date.

2115.2(C)(2)
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Noa. work was first published with a year date in the copyright notice that is more than one
When

year post-dated, the work is considered to have been first published without a copyright notice.
In such cases, renewal registration is not possible.

2115.2(D)

Registration Date for Unpublished Works

The complete date of registration is required for all works registered before 1978 as unpublished
works. The registration date is the date when the last element (application, copy, filing fee) was
received in acceptable form in the U.S. Copyright Office.8

7

This policy took effect in 2012 and represents a change from the longstanding Office practice not to note a post-dated year date
on the certificate of renewal registration or in the renewal registration record. Before 1978, post-dated year dates were annotated
in the original registration record, but not on the certificate of registration. Since 1978, a post-dated year date was not generally
noted on either the certificate or original registration record.

8

Not all corrections or omissions on an application resulted in stamping the later receipt date. However, when the later receipt
date is stamped, that date supersedes the original date of receipt in determining the effective date of registration.
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2115.2(E)

Original Copyright Claimant

Statutory copyright was secured either by publication with notice in the name of the proprietor
identified in the copyright notice, or by registration as an unpublished work in the name of the
party identified as the copyright claimant in the registration record. Therefore, Form RE should
name the proprietor(s) identified in the copyright notice (if the work was not registered for the
original term), or the copyright claimant(s) named in the original registration record.
Exception: For information concerning works first published abroad, see Section 2115.2(E)(2).

2115.2(E)(1)

Work Registered for Original Term

If the work was registered for the original term, the complete name(s) of the original copyright
claimant(s) as given in the original registration record is required.

2115.2(E)(2)

Published Work Not Registered for Original Term

If a published work was not registered for the original term, the complete name(s) of the
proprietor(s) as identified in the copyright notice is required. If the work is a contribution or a
separate work or element of authorship first published with its own separate copyright notice,
Form RE should name the proprietor identified in the separate notice.
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Exception to exception: For works subject to the manufacturing clause, the renewal claim must
name the proprietor identified in the copyright notice, unless the work was published with the
U.C.C. notice.

2115.2(F)

Ad Interim Copyright Information

A renewal claim based on an ad interim registration record must provide information about
the registration for the subsequent U.S. edition. Otherwise, renewal registration generally will
be refused.
Exceptions:

• If ad interim copyight was subsisting when the country of the author’s nationality joined
the U.C.C., the work did not have to be manufactured and published in the United States
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to secure the full original term of copyright.9 Copyright Act of 1909, amended by Pub. L. No.
83-743, § 9(c), 68 Stat. 1030, 1031 (1954).

• Likewise, when ad interim copyright subsisted, or was capable of being secured on December
31, 1977 (i.e., works first published between July 1 and December 31, 1977, inclusive) copyright
was extended to the full original term of copyright under the transitional provisions of the
Copyright Act of 1976.10

• Finally, even when the two exceptions listed above do not apply, renewal registration may

still be possible if the work was manufactured and published in the United States while
ad interim copyright subsisted, but no registration was made for the U.S. edition. In this
last situation a renewal registration for the U.S. edition must be made before a renewal
registration can be made for the foreign edition that secured ad interim copyright. This
requirement ensures that the full original term of copyright was secured through compliance with the manufacturing clause.

When a renewal claim is based on the original registration record for the U.S. edition of a work
that was subject to the manufacturing clause and secured ad interim copyright for the foreign
edition, the certificate of renewal registration and renewal registration record must refer to the
ad interim registration because the term of copyright is determined by the date of first publication abroad, and the renewal registration in the U.S. edition must be limited to the revisions or
additions in the U.S. edition, unless both editions were identical. In such cases, the U.S. Copyright Office will add an annotation to the certificate of renewal registration and a note in the
renewal registration record regarding the ad interim registration record.
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2115.2(G)

Supplementary Registration Information

When a renewal claim is based on an original registration record that was corrected or amplified
by a supplementary registration, the renewal claim should provide the registration number(s)
and effective date(s) of the supplementary registration(s). For a discussion about how information added to an original registration record by supplementary registration may affect renewal
registration, see Section 2131.

9

“For this purpose, ad interim copyright was subsisting…if a claim to ad interim copyright had actually been registered on or
before the effective date. It was not subsisting if the work was published more than six months before the effective date or was
published within six months before the effective date but without the U.C.C. notice. Where a work was published within six
months before the effective date and bore a U.C.C. notice, the case will be treated as though an ad interim copyright was subsisting in the work on the effective date...” Compendium (First) § 8.4.6.III.b.

10

Pub. L. No. 94-553, app. A, tit. I, § 107, 90 Stat. 2541 (1976) (Transitional and Supplementary Provisions of the Copyright Act
of 1976).
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2115.3

Work or Material Claimed Information

This space of Form RE describes the extent of a renewal claim, i.e., it describes the material that
is the subject matter of the renewal claim.

2115.3(A)

Entire Work

This option is appropriate when the renewal copyright in the work as a whole vested in the
same party(ies) on the same date. It generally applies to unitary works by an individual or
proprietary author or to joint works. It also may apply to composite works. When a renewal
claim extends to the entire work, except for some material previously published or registered,
a statement excluding such material should be added to this option to clarify the extent of the
claim in the work as a whole.

2115.3(B)

Contribution to a Periodical or Published Collection

This option is appropriate when the claim to the renewal copyright is limited to a separate, distinct work of authorship first published in a periodical or collection, such as a textual article
or a photograph.

2115.3(C)

2115.3(D)
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This option is appropriate when a separate, distinct work or element of authorship within a
larger work is owned separately from the larger work for the renewal term. Such a work is often
adjunct (e.g., a foreword or annotated bibliography) or auxiliary (e.g. photographs in a biography) to the larger work as a whole, or it may be a separate work or element within a work that
does not constitute joint authorship (e.g. illustrations in a children’s book). It is not applicable
to composite works that consist of inseparable contributions, or to component elements of a
unitary work, such as a motion picture.

2115.3(E)

Based on First Publication of a Work Registered as an Unpublished Work

This option is appropriate when the sole basis of renewal registration is to register a renewal
claim in the published edition of a work that secured statutory copyright under the Copyright
Act of 1909 by registration as an unpublished work. Generally, it applies only to certain works of
the visual and performing arts that could be registered as unpublished works,11 but it also may
apply to nondramatic literary works prepared for oral delivery, presentation, or performance

11

For information concerning the classes of works that could be registered under the 1909 Act, see Section 2114 and footnote 6.
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when such works were registered for the original term as unpublished works. When a renewal
registration is based on this option, the registration number and effective date of the original
registration record for the unpublished work are required because the registration established
the copyright term and the vesting date of the renewal copyright, regardless of the date of first
publication. See Section 2115.2(D).
Renewal registration on this basis is possible only when the copyright secured by the registration
of the unpublished work was still in effect at the time of first publication, it was maintained by
the published edition, and it is still subsisting at the time of renewal registration. To maintain
the copyright secured by the original registration for the unpublished work, a work first published before January 1, 1978 had to meet the statutory requirements of the Copyright Act of
1909. Works first published between January 1, 1978 and March 1, 1989 had to meet the statutory
requirements of the Copyright Act of 1976, as enacted at the time of first publication. Works of
foreign origin also had to meet eligibility criteria as of the date of first publication.
NOTE: A renewal claim based on first publication cannot be combined with a renewal claim in

new material added to the published edition because the vesting date of the renewal copyright in
the work as first published was determined by the original registration for the unpublished work,
whereas the vesting date of the renewal copyright (if any) in the new material was determined
by the date of first publication.
NOTE: When a work was registered as an unpublished work before 1978, a new basic registration
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No. the party is referred to as an individual author. When the party is an organization or
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for the work as first published is not appropriate because the original term of copyright that was
secured by registration has expired.

2115.4

an employer, the party is referred to as a proprietary author, and the work is considered to be
a proprietary work.
In addition to identifying the author, this space of Form RE provides information regarding an
author’s nationality and domicile, year of death, and contribution to certain classes of works
when this information is required to make a complete and accurate renewal registration record.12
2115.4(A)

Full Legal Name or as Given in the Original Registration Record

Generally, Form RE should provide the full legal name(s) of the author(s) at the time of creation
or, if the work was registered for the original term, the names(s) as given in the original registration record.
For an exception to this rule, see Section 2119.2.

12

Providing the nationality and domicile for the author of such works represents a policy change that took effect in 2014 with the
amendment of Form RE.
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2115.4(A)(1)

Pseudonymous and Anonymous Works

When a work is pseudonymous or anonymous, the legal name of the individual author is not
required, unless it was provided in the original registration record.13 If the pseudonym was
provided in the original registration record, it should be given and identified as such in the
renewal registration record. When a pseudonymous or anonymous work was not registered for
the original term, the nationality and domicile of the author at the time of first publication is
required to establish eligibility. In addition, the author of a pseudonymous work must be identified by providing the author’s legal name, the author’s pseudonym, or both.
NOTE: While the legal name of the author is not required for pseudonymous or anonymous
works, by identifying the individual author the certificate of renewal registration and renewal
registration record provides the critical fact that determines the party in whom the renewal
copyright vested.

2115.4(A)(2)

Works Made for Hire

The employer for hire should be identified by the employer’s full legal name at the time of creation. If the work is being registered for the first time during the renewal term, the individual
who was employed or hired to create the work may be named as the employee if this individual
is identified on the deposit copy.

2115.4(A)(3)

2115.4(A)(4)
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The proprietary author should be identified by the full legal name at the time of creation, unless the renewal claim is based on an original registration record that did not identify the author.
See Section 2115.4(A).

2115.4(A)(5)

Joint Works

All authors who contributed to the joint work as a whole should be identified.

2115.4(B)

Year of Death

When an individual author is deceased at the time of renewal registration, the year of death is
required.

13

This provision represents a change of policy that occurred with the publication of the Compendium of U.S. Copyright Office
Practices, Third Edition. Previously, the U.S. Copyright Office required the legal name of at least one author to establish eligibility.
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2115.4(C)

Nationality and Domicile

Eligibility for renewal registration generally depends on the nationality and domicile of the
author at the time of first publication.
NOTE: This information is required in Form RE for the author of a contribution to a periodical

or published collection (or of a separate work or element of authorship in a larger work) when
the renewal claim is based on an original registration record for, or on a general copyright notice
for, the periodical, collection, or larger work.14
2115.4(D)

When Authorship Statement Is Required

An authorship statement is generally required when given in the original registration record or
when the extent of the renewal claim, or the contribution of an author, is not clear from other
information provided in Form RE.

2115.5

Vested Owner Information

This space of Form RE provides information about the party in whom the renewal copyright
vested, and may provide information regarding ownership of the renewal copyright at the time
of registration. At least one party must be identified as a vested owner and an acceptable statement must be provided as to the statutory basis for that vested owner’s claim to the renewal
copyright. Generally, the vested owner is a statutory renewal claimant, but for information
concerning the effect of a timely renewal registration, see Section 2115.5(D). While the vesting
date generally has not been given in Form RE,15 it is the first fact that has to be determined in
order to identify the parties entitled to claim the renewal copyright.

2115.5(A)
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Determining
When the Renewal Copyright Vested

For purpose of renewal term registration, the renewal copyright vested on the first day of the
renewal term. For works that secured copyright from 1950 through 1977, the renewal term began
on January 1st of the 29th year following the effective date of registration as an unpublished work
or the date of first publication.
Exception: When a work was first published with an earlier year date in the copyright notice,
the renewal copyright vested on January 1 of the 29th year from the year date in the copyright
notice. See Section 2115.2(B).
Generally the vesting date is clear, but when the facts of first publication are not known, or a
work was first published with multiple year date(s) in the copyright notice, or when an error or
omission in an original registration record calls into question when the original term began or

14

This provision represents a change of policy that occurred with the revision of Form RE in 2014.

15

Before 2007 (when Form RE was revised), renewal claims filed on behalf of a current owner provided the name of the vested
owner and the vesting date in the basis of claim statement.
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ended, it may be difficult to determine the vesting date. When it appears that the renewal ownership information may be premised on an inaccurate vesting date, the U.S. Copyright Office
will notify the applicant, and will refuse registration unless the discrepancy is resolved. Likewise,
when an applicant is unable to determine when the renewal copyright vested, the Office will
refuse renewal registration. If the vesting date is disputed, see Section 2137.

2115.5(B)

Determining the Party in Whom the Renewal Copyright Vested

Certain parties are entitled to claim the renewal copyright. Generally, the U.S. Copyright Office
will not question the identity of the vested owner or the statutory basis of a renewal claim when
this information is consistent with the author facts in the original registration record or in the
deposit copy, or with other facts available at the time of renewal registration. When the vested
owner is not identified, the statutory basis is not given, or this information is unclear, the Office
will request written verification from the applicant to clarify the party in whom the renewal
copyright vested and the statutory basis. When the statutory basis is inconsistent with the author
facts in the original registration or the deposit copy, see Section 2134. If the identity of the vested
owner or the statutory basis of the renewal claim is in dispute, see Section 2137.
NOTE: The renewal copyright cannot vest in a deceased person or defunct organization. To be

named as a vested owner, a person must have been alive, or an organization must have been in
existence, on the date the renewal copyright vested.
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The Office does not generally search its records to verify whether the party named as the vested
owner was alive or in existence when the renewal copyright vested. However, if the Office is
aware that a renewal claim fails to identify a valid owner, or provide a valid statutory basis for
claiming the renewal copyright, the renewal claim will be refused. For example, the Office will
refuse to register a renewal claim that identifies an author as a vested owner, when the author’s
year of death precedes the vesting date.

2115.5(C)

Parties Entitled to Claim the Renewal Copyright

Generally, the right to claim the renewal copyright flows from the individual author. However,
for proprietary works, the right flows from the original copyright claimant.

2115.5(C)(1)

Personal Works

An individual author is entitled to claim the renewal copyright if the author is still alive on the
last day of the original term or, if a timely renewal registration was made, on the effective date
of the renewal registration. Otherwise, the following parties are entitled in this order:

• If there is a widow or widower or surviving child or children of the deceased author, the
widow or widower and any surviving child or children may claim.

• If there is no widow or widower or surviving child, but the author left a will, then the executor
named in the author’s will may claim on behalf of the legatees.

NOTE: If an author died during the original term without a widow or widower or surviving

child, and the author’s will failed to name an executor, or the executor died, or the executor
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was no longer acting in that capacity on the last day of the original term, the administrator
(administrator c.t.a. or administrator d.b.n.c.t.a.) may be named as the vested owner on
behalf of the legatees. In no case is the administrator of an intestate author’s estate entitled
to claim the renewal copyright.

• If there is no widow or widower or surviving child and the author died intestate, the person
recognized by state law as the next of kin of the deceased author may claim.

Exception: Next of kin are not entitled to claim the renewal copyright when an author left a will
without naming an executor and an administrator c.t.a. or administrator d.b.n.c.t.a. was
acting in this capacity on the last day of the original term (or on the effective date of a timely
renewal registration). See Gibran v. National Committee of Gibran, 255 F.2d 121, 122 (2d Cir.
1958).

2115.5(C)(2)

Proprietary Works

The law provides four exceptions to the general rule that the individual author (or the author’s
heirs as described above) is entitled to claim the renewal copyright. For the following types of
works, the proprietor of copyright on the last day of the original term (or on the effective date
of a timely renewal registration) may claim the renewal copyright:

c.whom such work is made
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, Infor

oup 2019
r
G
illow rch 11,
Z
.
v
c.
n Mthea original copyright claimant must have
, Inexception
NOTE: Generally H
forTthis
to o
apply,
d
ve
hofiemploying
in V by virtue
secureddcopyright
the creator, rather than through any transfer of
c
r
a
e
t
7was completed. When a renewal claim indicates that the work was not
ci after the5work
8
rights
5
“copyrighted”
17-3 by the employer (i.e. the employer transferred the common law property to a
.
o
Nthird person prior to publication or registration as an unpublished work), the U.S. Copyright
for hire” was created to make it possible for a proprietary author (the employer) to claim the
renewal copyright in a work created at its “instance and expense.”16

Office will advise the applicant about this situation and request confirmation that the facts
of authorship are accurately stated.

• Composite works. The purpose of this exception was to provide the proprietor the means

of renewing the copyright when, as a practical matter, there were too many authors to join
in the renewal claim. To be an acceptable basis for a renewal claim, the work must meet the
criteria for composite works.

• Posthumous works. This exception as set forth in the Copyright Act of 1909 allows the

proprietor to claim the renewal copyright when a work was first published after the death of
the author.

16

This phrase comes from court decisions regarding works made for hire under the Copyright Act of 1909. See, e.g., Yardley v.
Houghton Mifflin Co., 108 F.2d 28, 31 (2d Cir. 1939) (discussing purposes and expense); Brattleboro Publishing Co. v. Winmill
Publishing Corp., 369 F.2d 565, 567 (2d Cir. 1966); Picture Music, Inc. v. Bourne, Inc., 457 F.2d 1213, 1216 (2d Cir. 1972); Murray
v. Gelderman, 566 F.2d 1307, 1310 (5th Cir. 1978); Easter Seal Society for Crippled Children & Adults of Louisiana, Inc. v. Playboy
Enterprises, 815 F.2d 323, 325-28 (5th Cir. 1987).
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NOTE: For a proprietary author to be entitled to claim the renewal rights in a work published

after an author’s death, other factors should be taken into consideration. See Bartok v. Boosey
& Hawkes, Inc., 523 F.2d 941, 946 (2d Cir. 1975) (concluding that a concerto was not a posthumous work considering the fact that the author completed the concerto, heard it performed,
executed a contract for its copyright, corrected published proofs, distributed orchestra parts,
and the general public heard the concerto in concert and on the radio). For renewal registration purposes, a work is not considered posthumous unless it was unpublished when the
author died and the author did not assign the copyright or exploit any rights in the work
during his or her lifetime. The Office will require these facts to be established before registering a renewal claim on the statutory basis of being a posthumous work.
Exception: If the work was unpublished when the author died, and if the author did not assign the copyright – but did exploit some of the rights through contracts – it may be unclear
whether the work is posthumous or not. A registration specialist may communicate with the
applicant to determine whether the renewal claim is eligible for registration as a personal or
posthumous work. As appropriate, the Office may register the claim as an adverse renewal
claim or may refuse registration.

• Works copyrighted by a corporate body other than as an assignee or licensee. This exception has little meaning within the scope of renewal registration because nearly all proprietary
works to which it could apply more clearly qualify under one of the other exceptions. Examples of types of works to which this exception may apply:
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- A motion picture when it is asserted that it was produced under special circumstances
and was not copyrighted by an employer for whom the work was made for hire.

Types of works to which this exception cannot apply:

• The original copyright proprietor was not a corporation.
• The individual author of an unpublished work transferred the common law literary property
or the right to secure copyright to a corporation.

• A posthumous or composite work or a work made for hire.
NOTE: The Office will inquire about a renewal claim that cites this exception as the basis of the

claim unless the applicant provides an explanation of special circumstances under which this
basis of claim applies.
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2115.5(D)

Effect of Timely Renewal Registration

When a timely renewal registration was made, it determined the party(ies) in whom the renewal
copyright would vest at the beginning of the renewal term. Any subsequent renewal claim filed
during the renewal term must identify another party entitled to claim the renewal copyright on
the effective date of the timely renewal registration, or, if any party entitled on that date either
died or ceased to exist before the renewal copyright vested, a successor or assignee of that party.
In such cases, the certificate of renewal registration should cite the number and effective date
of the timely renewal registration and identify both the statutory renewal claimant and the
vested owner.17 It should also provide the statutory basis for the renewal claim and a statement
explaining how the vested owner acquired the renewal copyright from the statutory renewal
claimant(s). For examples of acceptable statements, see Section 2115.5(E)(3).

2115.5(E)

Acceptable Basis of Claim Statements

A renewal claim must state the statutory basis of the renewal claim in acceptable terms.

2115.5(E)(1)

Personal Works

Examples of acceptable statements for personal works include:
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• For .an1executor named in the author’s will: “Executor of the deceased author (name of author).”
No
• For an administrator c.t.a. (or administrator d.b.n.c.t.a.) for the deceased author’s estate:
“Administrator c.t.a. (or administrator d.b.n.c.t.a.) for the estate of the deceased author (name
of author).”

• For a next of kin: “Next of kin of the deceased author (author’s name), there being no will.”
NOTE: In exceptional cases, the U.S. Copyright Office may accept other basis of claim statements

for personal works when the statement appears to be accurate and to comply with the intent of
the law.

2115.5(E)(2)

Proprietary Works

Examples of acceptable statements for proprietary works include:

• If the work is a work made for hire: “Proprietor of copyright in a work made for hire.”

17

This policy took effect in 2011.
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• If the work is a composite work: “Proprietor of copyright in a composite work.”
• If the work is a posthumous work: “Proprietor of copyright in a posthumous work.”
• If the work was created by a corporate body under certain exceptional circumstances: “Proprietor of copyright in a work copyrighted by a corporate body, otherwise than as an assignee
or licensee.” As discussed in Section 2115.5(C)(2), this basis of claim is appropriate only in very
limited circumstances.

NOTE: In exceptional cases, the U.S. Copyright Office may accept other basis of claim statements

for proprietary works when the statement appears to be accurate and to comply with the intent
of the law. Cadence Industries Corp. v. Ringer, 450 F. Supp. 59, 64 (S.D.N.Y. 1978).

2115.5(E)(3)

Statutory Renewal Claimant Is Not Vested Owner

When the renewal copyright vested in a party which acquired the renewal copyright from a
statutory renewal claimant as determined by a timely renewal registration, the renewal claim
must provide the statutory basis for the claim to the renewal copyright and a statement showing
how the vested owner acquired the copyright from the statutory renewal claimant. Examples
of acceptable statements are:

• By will (or by intestate succession) of (name of deceased ,statutory
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was entitled on (effective date of timely renewal registration) to claim the renewal copyright
as the (basis of claim statement from Section 2115.5(E)(1)).

of timely renewal registration) to claim the renewal copyright as the (basis of claim statement
from Section 2115.5(E)(2)).

2115.5(F)

Proprietary Work, Vested Owner Is Not the Original Copyright Claimant

The right to claim the renewal copyright in a proprietary work flows from the original copyright claimant. Therefore, when the vested owner is not the original copyright claimant in a
proprietary work, the U.S. Copyright Office may inquire about when and how the vested owner
obtained the right to claim the renewal copyright from the original copyright claimant.

2115.5(G)

Name of Vested Owner and Statutory Basis of Claim Statement Required

The full legal name of the vested owner is required, even when the work is anonymous. When
a work is pseudonymous and the vested owner is the author, the renewal claim may identify the
vested owner by the author’s pseudonym.18 An acceptable statement explaining the statutory basis
18

This policy took effect with the publication of the Compendium of U.S. Copyright Office Practices, Third Edition.
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for the vested owner’s claim to the renewal copyright is also required. See Section 2115.5(E). When
the vested owner acquired the renewal copyright from the statutory renewal claimant as determined by a timely renewal registration, the statement should also show how the vested owner
acquired the renewal copyright from the statutory renewal claimant. See Section 2115.5(E)(3).

2115.5(H)

Multiple Vested Owners

A renewal claim does not have to identify all vested owners of the work or material claimed.
However, if there are multiple vested owners and they are represented by the party filing the
renewal claim, they should all be identified as vested owners.

2115.5(I)

Current Mailing Address or Year of Death Required

The vested owner’s current address should be provided unless the vested owner is deceased or
defunct (in the case of an organization) at the time of renewal registration. In that case the applicant should provide the year of death (if the vested owner was an individual) or dissolution
(if the vested owner was an organizational entity).

2115.5(J)

2115.6

Vested Owner Is Deceased or Defunct at Time of Renewal Registration
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A renewal claim filed during the renewal term may identify the current owner (assignee or successor) of the renewal copyright, provided that it also identifies the vested owner. 17 U.S.C. §
304(a)(3)(A)(ii) (allowing assignees or successors to register a claim to the renewed and extended
term of copyright “if application is made in the name of ” the vested owner). When the vested
owner is deceased or defunct (as in the case of an organization) at the time of renewal registration, the renewal registration record must identify at least one current owner and provide information about how that party obtained the renewal copyright from the vested owner.

2115.6(A)

Full Legal Name and Address for Current Owner

When the renewal registration identifies the current owner of the renewal copyright, it should
provide the full legal name and the current address at the time of renewal registration. When the
party is commonly known by an alternative designation, that designation should also be provided.

2115.6(B)

Acceptable Transfer Statements

When the current owner of the renewal copyright is identified, the renewal registration must
provide information about how the renewal copyright was acquired. Examples of acceptable
transfer statements include:
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• By assignment from the vested owner dated (date).
• Successor under the will of (by intestate succession from) the vested owner.
• By assignment from (name of party), successor by merger of the vested owner.
• By assignment dated (date) from (name of party), assignee of the vested owner by assignment.
2115.6(C)

Means or Date of Transfer Is Unclear

When the relationship or the chain of title between the vested owner and the current owner
is unclear, the U.S. Copyright Office may inquire about when, how, and from whom the party
identified as the vested or current owner acquired the renewal copyright.

2115.6(D)

Renewal Copyright Assigned During Original Term

When the renewal copyright is assigned before it vests, it is a contingency right until the renewal
copyright actually vests. An assignor may reserve that right by filing a timely renewal registration (thereby determining in whom the renewal copyright will vest), or by allowing the right to
vest automatically. The U.S. Copyright Office will inquire about the date of an assignment and/
or the identity of the assignor when this information is useful in establishing or verifying the
identity of the vested owner.

2115.6(E)
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of transfer. For information concerning this issue, see Section 2136.

2115.7

Certification Required

The name and signature of the person certifying the facts stated in the application are required.
That person should be a vested owner or a current owner who derived the renewal copyright
from the vested owner, or the authorized agent of a vested owner or current owner. The date of
certification should also be provided.

2116

Additional Requirements for Published Works Not Registered for the Original
Term: Form RE/Addendum

When a published work (or the larger work in which it was first published) was not registered
for the original term, additional information must be provided to show that the work met all
statutory requirements to secure and maintain the full original term of copyright. A deposit copy
is required, along with Forms RE and RE/Addendum and a separate filing fee for each application. The U.S. Copyright Office may request more information as needed to establish eligibility
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for renewal registration, or may require supporting documentation, or proof of certain facts
regarding publication with the statutory or U.C.C. notice.

2116.1

Title Information

This space of Form RE/Addendum provides title information for the eligible work. Generally,
the eligible work is the U.S. work, or an eligible work of foreign origin, that bore the statutory
or U.C.C. notice at the time of first publication. When copyright was secured in a contribution
to a periodical or published collection under a general copyright notice, Form RE/Addendum
should give the title of the periodical or collection. When a contribution was first published with
its own separate copyright notice, Form RE/Addendum should identify the contribution as the
eligible work. The complete title of the work as first published is required.

2116.2

Author Information

This space of Form RE/Addendum must identify at least one eligible author and provides the
nationality and domicile of the author at the time of first publication. The author may be an
individual or proprietary author.

2116.2(A)
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NOTE: When renewal registration is sought for a contribution first published in a periodical or

collection (or a separate work or element of authorship first published in a larger work) that
bore only a general copyright notice, the eligible work is the periodical, published collection, or
larger work. Therefore, Form RE/Addendum should name the eligible author of the periodical, collection, or larger work, while Form RE should identify the author of the contribution or
separate element of authorship and should provide that author’s nationality and domicile at the
time of first publication.20

19

This provision represents a change of policy that occurred with the publication of the Compendium of U.S. Copyright Office
Practices, Third Edition. Previously, the U.S. Copyright Office required the legal name of at least one author to establish eligibility.
For a discussion of this issue, see Section 2115.4(A)(1).

20

This requirement represents a change of policy that took effect when Form RE was amended in 2014 to provide nationality and
domicile information for an author. Prior to this amendment, Form RE/Addendum identified the eligible author of the work in
which the renewal copyright was claimed. For example, if the renewal claim was in a contribution first published in a published
collection, Form RE/Addendum identified the author of the contribution because Form RE did not provide this information.
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2116.2(B)

Nationality and Domicile of Eligible Author

Both the nationality and domicile of the eligible author at the time of first publication are
required. For works made for hire, when the employer is an individual, both nationality and
domicile at the time of first publication is required. When the employer is a corporation, the
country of incorporation is required in lieu of nationality or domicile. For posthumous work,
eligibility may be based on either the nationality of the deceased author at the time of death, or
the nationality and domicile of the original copyright claimant at the time of first publication.

2116.3

Publication Information

The complete date (month, day, and year) and the nation (as then known) of first publication
are required.

2116.3(A)

Date of First Publication Unknown

When the actual date of publication is unknown, the applicant should still provide a complete
date to the best of his or her knowledge, along with a separate written statement explaining the
basis for determining the date given.

2116.3(B)
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o
onNrenewal registration of books and periodicals that would be otherwise eligible as U.C.C.
works, or through ad interim copyight and compliance with manufacturing requirements, see
Section 2118.3. For works of foreign origin that are published in the United States within thirty
days of first publication abroad, see Part VII regarding restoration of copyright under the URAA.

2116.4

Manufacture Information

This space of Form RE/Addendum must be completed for all nondramatic literary works and
two-dimensional prints and labels in the English language. Information as to where and how
such works were manufactured is required. See Section 2124. This information is also required
for foreign language books when the eligible author was a national or domiciliary of the United
States at the time the work was first published.

2116.4(A)

Acceptable Terms to Describe Manufacturing Process

The processes by which a work was manufactured may be described in general terms, such as
“typeset,” “printed from plates,” “photoengraving process,” “lithographic process,” “offset,” “photo-offset,” or “binding.”
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2116.4(B)

Works Manufactured by Other Processes

When the applicant asserts that a work was manufactured by other processes and it appears the
work may not have fully complied with the manufacturing requirements, the U.S. Copyright
Office will require additional information about the manufacturing processes to determine
whether the work secured the full original term of copyright in the United States. If such information cannot be provided, renewal registration may be refused.

2116.5

Deposit Information

This space of Form RE/Addendum describes the material deposited for registration of published
works that were not registered for the original term. Renewal registration is generally dependent
on the availability of a complete copy or phonorecord of the work as first published.

2116.5(A)

Deposit Requirement

The deposit requirement for renewal registration of published works that were not registered for
the original term is one complete copy or phonorecord of the best edition as first published.21
For example, if a book was first published in a hardcover edition, a motion picture distributed
in 35mm format, a sound recording released on an LP vinyl disk, a newspaper sold in print form,
a complete copy in that format, including any packaging such as a dust cover, liner notes, and
artwork is required. This requirement applies to U.S. works and works of foreign origin.
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statutory copyright by registration as an unpublished work depends on when the
work was first published. See Section 2116.5(E).

2116.5(B)

Alternative Deposit Material

When only archival copies or phonorecords of the best edition of the work as first published
are available at the time of renewal registration, an applicant may provide an explanation of
why it is difficult to meet the deposit requirement. The U.S. Copyright Office will consider on a
case-by-case basis whether alternative deposit material is acceptable. If approved, the alternative
deposit material should be described on Form RE/Addendum.

21

The Copyright Act of 1909 provided for the first time that copyright could be secured by the act of publication with notice, after
which it required “prompt” deposit of “two complete copies of the best edition thereof then published” for U.S. works and “one
complete copy of the best edition then published” for works of foreign origin. To register a work for the original term, the Office
required two complete copies of the best edition then published for U.S. works, and one complete copy of the best edition so
published for works of foreign origin if a registration fee was paid, or two such copies if a catalog card was submitted in lieu of
the fee. This policy seeks to meet both the basic registration requirement and the Library of Congress’s best edition criteria, while
minimizing the impact of the deposit requirement on renewal registration of works that may be difficult to obtain or provide.
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NOTE: When a work is selected by the Library of Congress for its collections the Office generally
will require that the deposit requirement be met (i.e., alternative deposit material and identifying material will not be accepted), or the Office may accept a reproduction of the work in an
archival-quality format under a grant of special relief.

2116.5(B)(1)

Identical to the Complete Work as First Published

When the alternative deposit material is a photocopy or exact reproduction, or a complete copy
of the work as first published that is transferred to a “best edition” format, the applicant must
verify in writing that the deposit material is identical to the work as first published, including
the position and content of the copyright notice.

2116.5(B)(2)

Reprint or Reissue of Work as First Published

When the alternative deposit material is a reprint edition (as in a book), or a reissue (as in a
sound recording), or a domestic edition of a foreign work (as in a motion picture with English
subtitles), or the foreign edition of a U.S. publication (as in a magazine issue), that contains the
same identical copyrightable content but with a different copyright notice and perhaps some
new, separate content, such as cover artwork, introductory text, liner notes, credits, or subtitles
that is not the subject matter of the claim, the applicant should provide the following, in addition
to a complete copy of the reprint or reissue:

Inc.
,
p
u
ro
19
0
G
2
w
,
• A written request for a grant of special
llo fromrthe
11 requirement with an explanairelief
hdeposit
. Zcannot
c
v
tion of why a copy as first published
be
deposited;
a
.
c
T, In ived on M
H
V
h a copy or phonorecord of the work as first published that
in directly
• Material
rcfrom
dobtained
a
e
t
i
7
c
8
properly identifies
the work and its contents, and shows the work was first published with
-3or55U.C.C. notice; and
7
the .statutory
1
No
• A written statement verifying that all of the authorship claimed is contained in the deposit

copy and is identical to the work as first published, and specifying the new, separate authorship contained in the copy that is not part of the claim.

In such cases the renewal claim must be limited to the authorship in the deposit copy that is separate and identical to the work as first published. The U.S. Copyright Office will then determine
on a case-by-case basis whether to accept the deposit material under a grant of special relief.22
2116.5(B)(3)

Identifying Material

In exceptional circumstances, the U.S Copyright Office may accept identifying material when
it is not possible to provide a complete copy of the work as first published. In such cases, the
applicant should provide the following, in addition to the identifying material:

22

The option to grant special relief in such cases represents a change of policy that took effect with the publication of the Compendium of U.S. Copyright Office Practices, Third Edition.
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• A written request for a grant of special relief from the deposit requirement with an explanation of why a complete copy as first published cannot be deposited;

• Material obtained directly from a copy of the work as first published that properly identifies the work and its contents, and shows the work was first published with the statutory or
U.C.C. notice; and

• A detailed description of how the deposit material differs from the work as first published,
and how much of the original content is contained in the deposited material.

In each case, the Office will consider the specific circumstances in determining whether renewal
registration should be made, even though the deposit requirement is not met. If identifying
material is accepted, the Office will register the renewal claim under a grant of special relief
when the damage, change, or revision in the deposit material is minimal, separate from, and
does not include any portion of the authorship in which renewal is claimed and the work met
all other statutory requirements to secure the full original term of copyright. If the situation is
otherwise, the Office will either refuse renewal registration, or register the renewal claim under
the rule of doubt with an annotation on the certificate of renewal registration and a note in
the renewal registration record explaining that the deposit material does not comply fully with
renewal registration requirements.23
NOTE: When it is not known or cannot be determined that the identifying material contains a
representative amount of the copyrightable content, or it is not possible to distinguish between
the copyrightable content contained in the work as first published and the revisions or changes
in the deposit material, the Office will not accept identifying material.
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adverse situations, the deposit material cannot be, or be taken from, an infringing copy. For
information regarding adverse renewal claims, see Section 2137.

2116.5(C)

Contribution First Published in a Periodical, Collection, or Larger Work

The deposit requirement for a contribution first published in a periodical, collection, or larger
work is identifying material including the complete contribution and the title and table of
contents pages from the collection or larger work or the mast head of the periodical. If the
contribution did not bear its own separate copyright notice, the page showing the position and
content of the general copyright notice is required. If the periodical, published collection, or
larger work was subject to the manufacturing clause, the pages containing information about
how and where the work was printed and bound are required.

23

This provision represents a change of policy that took effect with the publication of the Compendium of U.S. Copyright Office
Practices, Third Edition. Under the prior policy, the Office determined whether the deposit material was acceptable under the
deposit requirement and either refused or registered with reference to the alternative deposit material in Form RE/Addendum.
Registration was not made under the rule of doubt and special relief did not apply.
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2116.5(D)

Music or Other Component Element Embodied in a Published Motion Picture

The deposit requirement for music or other component elements embodied in a published motion picture is identifying material consisting of a script, photograph, transcription, or reproduction on a phonorecord of the component element as contained in the motion picture, along
with photographs or reproductions of the screens from the motion picture as first published
showing the title and credits, and the content and position of the copyright notices for both the
motion picture and the component element.

2116.5(E)

Based on First Publication

If the work was first published before January 1, 1978, the deposit requirement is one complete
copy or phonorecord of the best edition as first published. If the work was first published on or
after January 1, 1978 the deposit requirement is one complete copy or phonorecord of the work
as first published, or one complete copy of the best edition available at the time of registration,
along with other identifying material from the work as first published to prove that the work as
first published met all statutory requirements to maintain the copyright secured by registration
of the unpublished work. If the best edition is not identical to the work as first published see
Sections 2116.5(B)(2) and 2116.5(B)(3).

2116.6
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Verification of Copyright Notice

• Statutory copyright has been maintained uninterrupted through the full original term and
into the renewal term, and subsists at the time of renewal registration.

The U.S. Copyright Office requires written verification of these facts by a knowledgeable source.
For information about notice requirements under the Copyright Act of 1909, see U.S. Copyright
Office, Compendium of U.S. Copyright Office Practices Chs. 4, 8.2, & Supplementary Practice Nos.
18, 19, 27, 29, 35 & 37 (1st ed. 1973), available at http://copyright.gov/comp3/chap2100/doc/
appendixA-noticerequirements.pdf. Regarding the notice requirements for specific classes of
works, see Part IV.

2117

Effective Date of Renewal Registration

The effective date of renewal registration is established when all of the elements required for
renewal registration are received (filing fees, Form RE, Form RE/Addendum, if necessary, deposit materials, if any), and Form RE identifies the work by title or original registration number,
and identifies at least one vested owner. If the initial deposit material is not in an acceptable
format, but is accessible for examining purposes and contains all of the copyrightable authorship
claimed, the effective date of the renewal registration will not be affected.
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PART IV CLASSES OF WORKS AND RELATED REGISTRATION ISSUES
This Part focuses on issues related to renewal claims in specific classes of works. Some issues arise
from the original registration record; others arise when published works were not registered for
the original term.

2118

Nondramatic Literary Works (Books)

This class of works was registered for the original term under class A as published works and,
since 1978 under class TX. Such works (fiction and nonfiction, poetry, etc.) were referred to as
“books” in the Copyright Act of 1909.24
To be eligible for renewal registration, books had to secure the full original term of copyright in
the United States by meeting certain requirements based on the language of the text, the nationality and domicile of the author, and the nation of first publication. U.C.C. works were exempt
from some requirements, including the manufacturing requirements. Even so, the manufacturing clause remains a key factor in determining whether a book is eligible for renewal registration.
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The following types of books are subject to the manufacturing clause:

publication; the place of publication is generally immaterial except when a book was:

• First published in the United States; or
• First published in a U.C.C. country (other than the United States) and the author was not a
U.S. national or domiciliary at the time of first publication. See U.S. Copyright Office, United
States Copyright Relations of Current Interest (1960).

In nearly all cases, books had to be published with a copyright notice as specified in Sections
19 and 20, or 9(c) of the Copyright Act of 1909 (as amended), whether published in the United
States or abroad.
Exception: It was possible to secure ad interim copySight in an English-language book published
abroad without the required notice. However, to secure the full original term of copyright
in the United States, such books had to be manufactured and published in this country with the

24

For a discussion of unpublished, nondramatic literary works prepared for oral delivery (lectures, sermons, addresses), see Section
2122.4.
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statutory or U.C.C. notice while ad interim copyright subsisted, and to maintain copyright, every
copy published in the United States had to bear the required copyright notice.

2118.1

English Language Books

Generally, all English language books are subject to the manufacturing clause except those that
qualify under the U.C.C. exemption (“U.C.C. works”).
Exceptions: For information concerning works under ad interim copyight when a country
joined the U.C.C. and works that secured, or were capable of securing, ad interim copyright as
of December 31, 1977, see Section 2115.2(F). Also, when an author of a book was stateless on the
date of first publication, renewal registration is possible regardless of the former or prospective
citizenship or domicile of the author, or the place of manufacture or first publication.

2118.2

Foreign Language Books

Generally, foreign language books are subject to the manufacturing clause only if first published in the United States.
Exception: If the author is a U.S. national or domiciliary when a foreign language book was first
published, the book had to be manufactured in the United States. If the book was manufactured
abroad, copyright in the United States was lost upon publication; ad interim copyight could not
be secured, and renewal registration is not possible.

2118.3
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2118.4

Illustrations in a Book

Renewal registration for an illustration contained in a book that is subject to the manufacturing
clause depends on the process of reproduction. If the illustration was produced by lithographic
or photoengraving processes it must be manufactured in the United States. For more information, see Section 2121.5.

2118.5

Unpublished Nondramatic Literary Material

Unpublished nondramatic literary material (other than those prepared for oral delivery) could
not be registered under the Copyright Act of 1909 and did not come under statutory protection
until January 1, 1978 under the Copyright Act of 1976. Therefore, renewal registration is not
applicable to these works. For information about renewal registration of nondramatic literary
works prepared for oral delivery, see Section 2122.4.
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2118.6

Literary Material Contained in a Published Phonorecord

Under the Copyright Act of 1909, the release of a sound recording on a phonorecord did not
publish the recorded literary work. Therefore, a renewal claim in a published sound recording
cannot extend to the recorded literary work.

2118.7

Text and Illustrations Owned Separately for the Renewal Term

When the renewal copyrights in these elements vested in different parties, or on different dates,
each element must be registered separately for the renewal term, even if both elements were
registered together for the original term.25
2119

Periodicals / Serials

Under the Copyright Act of 1909, published periodical issues were registered for the original
term under class B and, since 1978 in class TX or as serials in class SE. Periodicals are subject to
the manufacturing clause with regard to the textual content, and the guidelines for “books” are
applicable to renewal claims in periodicals that were not registered for the original term. For
information concerning these guidelines, see Section 2124.

2119.1

2119.2
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When a renewal claim is based on an original class B registration record, the name of the author
is not required, because the original registration record did not identify the author. If the periodical issue was not registered for the original term, the renewal registration must identify the
proprietary or individual author. If the author is not the original copyright claimant, the U.S.
Copyright Office will generally request information that supports the author facts.

2119.3

Each Issue / Edition Must Be Registered Separately

Each issue of a periodical must be registered separately. Likewise, when an issue of a periodical is
published in two or more separate editions containing different copyrightable content, separate
renewal registrations are required.

25

This registration requirement represents a change from the practice applied to timely renewal registrations when the Office
accepted both claims to the renewal copyrights on a single Form RE.
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2119.4

Extent of Renewal Claim

Generally, renewal registration for a periodical issue as a whole is made in the name of the proprietor on the statutory basis that the work is a composite work. However, not all periodicals/
serials are composite works. In such cases, if the periodical was created as a work made for hire,
the renewal copyright may be claimed by the proprietor on that statutory basis. If the periodical
was not made for hire, the renewal copyright may be claimed on behalf of the individual author.
In either case, the renewal registration should be limited to the material created by the employer
for hire or individual author. See Sections 2115.5(C)(2) and 2126.

2120

Computer Programs

The U.S. Copyright Office began to register claims in computer programs in 1964 as “books” in
class A. Since 1978, claims in computer programs have been registered in class TX or PA.
To be registrable for the renewal term, a computer program must meet the following requirements:

• It was published in copies (i.e., reproductions of the program in a form perceptible or capable

of being made perceptible to the human eye were distributed or made available to the public). If the computer program was not registered for the original term and it seems unlikely
that it was actually distributed to the public in the form deposited, or it seems unlikely that
it was actually published, the Office may inquire about publication and may require a brief
explanation of the way in which the program was first made available to the public and the
form in which the copies were published.
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page immediately following could not be met. In such cases, the Office will take into consideration the nature of any intervening material in determining whether the location of the notice
is acceptable. For more information, see Compendium (First) Supplementary Practice No.35.

2121

Works of the Visual Arts

This category of works includes classes F through K under the Copyright Act of 1909 and all
categories of works registered since 1978 in class VA. These classes include: pictorial, graphic and
sculptural works including two- and three-dimensional works of fine, graphic, and applied art,
photographs, prints and art reproductions, maps, globes, charts, technical drawings, diagrams
and models embodied in a wide variety of forms. Certain classes of works could be registered
in unpublished form for the original term; others had to be published to be registrable. Works
within Class K (prints and pictorial illustrations) are subject to the manufacturing clause.

2121.1

Maps

This class of works was registered for the original term under class F and, since 1978, in class VA.
For renewal registration purposes, this type of work includes all published cartographic repre-
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sentations of area, such as terrestrial maps and atlases, marine charts, celestial maps, and such
three-dimensional works as globes and relief models.
To be registrable for the renewal term, a map should contain original cartographic material, such
as drawings or pictorial representations of area based on original surveying or cartographic field
work, or compilations resulting from the selection and ordering of essentially cartographic elements, such as roads, lakes or rivers, cities, political or geographic boundaries.
The copyright notice may consist of any acceptable form of the word “copyright” or the copyright symbol, along with the name of the copyright proprietor. The year date of publication may
be included, but it is not required. An acceptable notice may also include the initials, monogram,
mark, or symbol in place of the name of the copyright proprietor if the name of the proprietor
appears on some permanently accessible portion of the work. All of the elements should appear together and be positioned in such manner and location as to give reasonable notice of
the copyright claim. For more information about notice requirements, see U.S. Copyright Office, Compendium of U.S. Copyright Office Practices Chs. 4, 8.2, & Supplementary Practice Nos.
18, 19, 27, 29, 35 & 37 (1st ed. 1973), available at http://copyright.gov/comp3/chap2100/doc/
appendixA-noticerequirements.pdf.
NOTE: If maps appear on multiple pages as in a “book,” the notice should include the year date

and appear on the title page or the page immediately following.
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To be registrable for the renewal term, a work of art should contain original pictorial, graphic,
or sculptural material. In certain cases, the unrestricted public exhibition of a work of art may
constitute a publication of the work.
The copyright notice should be legible and permanently affixed to the work itself and the required elements should appear together. For information concerning the required elements and
location of the notice, see Section 2121.1.

2121.3

Technical Drawings and Models

This class of works was registered for the original term under class I, as both published and
unpublished works and, since 1978, in class VA. For renewal registration purposes, this type of
work includes published and unpublished two-dimensional drawings and three-dimensional
plastic works designed for a scientific or technical use, such as architectural blueprints, mechanical drawings, engineering diagrams, and anatomical models.
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To be registrable for the renewal term, such works should contain original graphic, pictorial or
sculptural material.
The copyright notice should be legible and permanently affixed to the work itself and the required elements should appear together. For information concerning the required elements and
location of the notice, see Section 2121.1.

2121.4

Photographs

This class of works was registered for the original term under class J, as both published and
unpublished works and, since 1978, in class VA. For renewal registration purposes, this type of
work includes published and unpublished still photographic prints.
To be registrable for the renewal term, a photograph should contain original photographic authorship in the various elements involved in its composition, such as time and light exposure,
camera angle, or arrangement and disposition of the subjects depicted.
Generally a photograph is not considered published until copies have actually been placed on
sale, sold, or publicly distributed. However, an unrestricted public exhibition may constitute
publication. While photographs are not subject to the manufacturing clause, a lithographic or
photoengraving reproduction is subject to this provision.
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2121.4(A)

Notice Requirements

The copyright notice must be permanently affixed to the photograph itself and the required
elements should appear together. For the required elements of the notice, see Section 2121.1.
Also, the notice may consist of the symbol © accompanied by the initials, monogram, mark,
or symbol of the copyright proprietor. The notice may be located on any accessible part of a
single-page work or on a margin or permanent mounting, provided that it is visible and not
concealed. For more information about notice requirements, see U.S. Copyright Office, Compendium of U.S. Copyright Office Practices Chs. 4, 8.2, & Supplementary Practice Nos. 18, 19, 27,
29, 35 & 37 (1st ed. 1973), available at http://copyright.gov/comp3/chap2100/doc/appendixAnoticerequirements.pdf.
Exception: When eligibility for renewal registration is based solely on the U.C.C exemption, the
copy must bear the U.C.C. notice as specified in Section 9(c) in the Copyright Act of 1909 (as
amended). However, if the notice satisfies the notice requirement of Section 19, but not 9(c),
renewal registration may still be possible. In this case, the U.S Copyright Office will add an annotation to the certificate of renewal registration and a note in the registration record citing this
Section of the Compendium of U.S. Copyright Office Practices, Third Edition.
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NOTE: Renewal registration may be possible when a photograph was first published in a book
with a copyright notice that is acceptable for photographs but does not meet the statutory requirements for books. In such cases, renewal registration must be limited to the photograph.

2121.4(B)

First Published in a Motion Picture

The U.S. Copyright Office has a longstanding practice of regarding a motion picture as a unitary
work in which the component elements are integral to the work as a whole. Therefore, when a
photograph was first published in a motion picture, renewal registration is not possible unless
it was registered separately for the original term as an unpublished work, or the motion picture
bore a separate copyright notice for the photograph. Renewal registration for such photograph
cannot be based on the original registration record for the motion picture. See Section 2122.6(C).

2121.5

Prints and Pictorial Illustrations

Prints were registered for the original term under class K and reproductions of artistic works
and photographs were registered in classes H and K, respectively. Since 1978 they have been
registered in class VA. For renewal registration purposes, this type of work includes published
prints (commercial or otherwise), posters, pictorial illustrations, greeting cards, picture postcards,
gameboards, and labels, among other works produced by means of lithography, photoengraving,
or other methods of reproduction.
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Manufacturing Requirements

As a general rule, to be registrable for the renewal term a lithograph or photoengraving, whether
first published as an illustration in a book or as a separate work, should be manufactured in the
United States.
Exceptions: In the following cases a lithograph or photoengraving does not have be manufactured in the United States:

• It represents a subject located abroad and illustrates a scientific work or reproduces an
artistic work.

• It qualifies for renewal registration as a U.C.C. work.
• It was first published as part of a larger work other than a book (for example a periodical, a
drama, or a musical composition).

• It was first published in a book that is not subject to the manufacturing clause (for example,
a foreign language book written by a foreign author and first published abroad).
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NOTE: When the entire text of a book is in the public domain and the illustrations constitute the

new material, or when multiple lithographs or photoengravings are published in a collection
in which these elements predominate, they are treated as separate works, and each illustration,
lithograph, or photoengraving must meet the statutory requirements.

2121.5(B)

Notice Requirements

The copyright notice must be permanently affixed to the work itself and the required elements
should appear together. For information concerning the required elements and location of the
notice, see Section 2121.1.

2121.6

Architectural Works

For renewal registration purposes, an architectural work can be registered only as a technical
drawing. See Section 2121.3. Form RE should describe only the authorship contained in the drawing and should not refer to any element associated with the building itself, because an architectural work as it exists in a building was not protected under the statute until December 1, 1990.

2122

2122.1

Works of the Performing Arts
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Musical Works and Songs

This class of works was registered for the original term under class E, as both published and
unpublished works, and since 1978 in class PA. For renewal registration purposes, this class of
works includes published and unpublished musical works and songs. It does not include published works containing only lyrics.26
2122.1(A)

Published After Registration as Unpublished Work

When a musical work or song was published following registration as an unpublished work
before 1978, a renewal with addendum claim may be filed based on first publication to show
proof that the song as first published met the statutory requirements to maintain the copyright
secured by the original registration. See Section 2115.3(E).

26

Song lyrics that were first published separately from the music could be registered in class A as a book for the original term.
See Section 2118.
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2122.1(B)

First Published as a Component Element of a Motion Picture Soundtrack

Renewal registration in a song or incidental music first published in a motion picture soundtrack
is possible only if the song or incidental music was registered separately from the motion picture
for the original term, or if the motion picture was first published with a separate copyright notice
for the musical work. See Section 2122.6(C).

2122.1(B)(1)

Registered for Original Term as Unpublished Work

When a musical work or song from a motion picture was registered for the original term as an
unpublished work, a renewal registration may be based on the original registration record, even
when the motion picture was published before the effective date of the original term registration.
When registration records show the motion picture was published prior to the effective date of
the original registration record, the U.S. Copyright Office will add an annotation to the certificate of renewal registration and a note in the registration record for the musical work regarding
the registration record for the published motion picture, because of the effect of publication on
the copyright term.

2122.1(B)(2)

Renewal Claim Based on Motion Picture Registration
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Renewal registration for a musical work or song that was first published in a motion picture
soundtrack cannot be based on the original registration record for the motion picture.

2122.1(C)

Office receives a claim in a musical work that was released in a recording before 1978 and it
seems likely that the author or copyright owner would have registered the work to secure statutory protection when the recording was released, the Office may advise the applicant to request
a search of the records before proceeding with registration. For more information on searching
Office records, see How to Investigate the Copyright Status of a Work (Circular 22) and The
Copyright Card Catalog and the Online Files of the Copyright Office (Circular 23).
Exception: When the lyrics of a song were printed on an album cover or insert, the lyrics were
considered to be published as of the release date of the album. In such cases, the lyrics must be
registered separately from the music, based on the facts of first publication, and renewal registration depends on whether the album contained the statutory or U.C.C. notice for visually
perceptible authorship.

2122.1(D)

Made Available Only in Rental Score

Lease or rental of copies generally was regarded as publication under the Copyright Act of
1909 unless the distribution was to a limited group or for a restricted purpose. Therefore, when
a musical work was made available in rental scores, renewal registration may be appropriate
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depending on the scope of distribution and restrictions placed on its use. The U.S. Copyright
Office generally will register a renewal claim when the applicant asserts publication.

2122.1(E)

Notice Requirements

The notice for a musical work or song should contain the word “copyright,” the abbreviation
“Copr.,” or the symbol ©, the year in which copyright was secured and the name of the copyright
proprietor and be placed either “upon its title page or the first page of music.” Copyright Act
of 1909, Pub. L. No. 60-349, §§ 19-20, 35 Stat. 1075, 1079-80 (1909). For lyrics published on an
album cover or insert, the copyright notice should be placed on the cover or insert or near the
title of the song. For musical works first published in a motion picture, the separate copyright
notice should appear within the credits. For more information about copyright notice requirements, see U.S. Copyright Office, Compendium of U.S. Copyright Office Practices Chs. 4, 8.2, &
Supplementary Practice Nos. 18, 19, 27, 29, 35 & 37 (1st ed. 1973), available at http://copyright.
gov/comp3/chap2100/doc/appendixA-noticerequirements.pdf.

2122.2

Dramatic Works

This class of works was registered for the original term under class D, as both published and
unpublished works and, since 1978, in class PA. For renewal registration purposes, these works
are generally considered to be unitary works; therefore a renewal claim should generally name
all of the authors who contributed to the work as a whole.
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2122.2(A)

First Published in a Motion Picture

When a play, script, or screenplay was registered for the original term before the motion picture
was published, renewal registration may be based on the original registration record. When the
dramatic work was not registered before the motion picture was published, renewal registration
is possible only if the published motion picture contained a separate copyright notice for the
dramatic work.
NOTE: A renewal registration in a component element of a published motion picture, or in a
work fixed and first published in a motion picture, cannot be based on the original registration
for the motion picture.

2122.2(B)

Made Available Only in Rental Copies

As with musical works, when a dramatic work was made available only in rental copies prior
to 1978, publication may or may not have occurred. See Section 2122.1(D). If publication did
occur, renewal registration depends on whether the dramatic work was first published with the
statutory or U.C.C. notice.
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2122.2(C)

Released Only in a Phonorecord

Dramatic works released only in sound recordings on phonorecords were not considered published under the Copyright Act of 1909. See Section 2122.1(C).

2122.2(D)

Notice Requirements

Dramatic works first published in copies should bear the statutory or U.C.C. notice for books.
If the work was first published in a motion picture, the separate notice should appear in the
credits. For more information about notice requirements, see U.S. Copyright Office, Compendium of U.S. Copyright Office Practices Chs. 4, 8.2, & Supplementary Practice Nos. 18, 19, 27,
29, 35 & 37 (1st ed. 1973), available at http://copyright.gov/comp3/chap2100/doc/appendixAnoticerequirements.pdf.

2122.3

Choreography and Works Containing Choreography

The 1909 Act did not recognize choreography as a distinct category of copyrightable authorship.
A choreographic work was eligible for federal copyright protection only to the extent that it
qualified as a “dramatic composition.” To satisfy this requirement, a choreographic work had to
tell a story, develop a character, or express a theme or emotion by means of specific movements
and physical actions. See U.S. Copyright Office, Study No. 28: Copyright in Choreographic
Works at 176 (1960).

Inc.
,
p
u
ro
19
0
G
2
w
,
Zillo arworks
h 1for1 the original term as published
.choreographic
c
v
The U.S. Copyright Office registered
.
c
on M Copyright Office regulations promulgated
or unpublished “dramatico-musical
T, In ivcompositions.”
d
H
e
V
inAct stated that:
under the d
1909
arch
7
cite
8
355work of a dramatic character, whether the story or theme be expressed in
7
Choreographic
1
o. or action combined or by actions alone, are subject to registration in Class D. HowNmusic
ever, descriptions of dance steps and other physical gestures, including ballroom and social
dances or choreographic works which do not tell a story, develop a character or emotion, or
otherwise convey a dramatic concept or idea, are not subject to registration in Class D.
37 C.F.R. § 202.7 (1959). When Congress enacted the 1976 Copyright Act it extended federal
copyright protection to choreography, and since then, the Office has registered choreographic
works in class PA.

To be registered as a dramatic work for the renewal term, a choreographic work should tell a
story or convey a dramatic concept or idea. The work had to be fixed in a perceptible form (e.g.
a textual description, Laban notation, or videography) in enough detail that the work can be
performed. Descriptions of dance steps that do not tell a story, develop a character or emotion,
or otherwise convey a dramatic concept or idea, are not subject to registration as dramatic works.
Also, it is not possible to register a mere dance step or variation. Ballroom, social, and folk dance
steps are not registrable.
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2122.3(A)

Registered for Original Term as Dramatic Work

When a renewal claim is based on an original registration record for a dramatic work, the renewal claim cannot extend beyond the dramatic elements of authorship described in the original registration record, even when the work is a choreographic work or a dramatic work that
contains choreography.

2122.3(B)

Published but not Registered for Original Term

A choreographic work may be registered for the renewal term as a dramatic work, but only when
the work meets all of the following criteria for choreography:

• The work is an original creation of choreographed movements, such as a ballet, modern dance
composition, or similar theatrical work;

• The choreographic authorship is fixed in a perceptible form in sufficient detail to be capable
of performance; and

• The work has a dramatic element, such that the choreography tells a story, or develops a
character, or expresses a theme, or conveys an emotion.
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If the renewal claim describes the work or authorship as “choreography,” rather than “dramatic
work,” the U.S. Copyright Office will add an annotation to the certificate of renewal registration
and a note in the registration record that the work is registered as a dramatic work.

2122.3(C)

notice should appear in the credits. For more information about copyright notice requirements,
see U.S. Copyright Office, Compendium of U.S. Copyright Office Practices Chs. 4, 8.2, & Supplementary Practice Nos. 18, 19, 27, 29, 35 & 37 (1st ed. 1973), available at http://copyright.gov/
comp3/chap2100/doc/appendixA-noticerequirements.pdf.

2122.4

Works Prepared for Oral Delivery, Presentation, or Performance

In general, nondramatic literary works could only secure statutory protection under the Copyright Act of 1909 by the act of publication with the statutory or U.C.C. notice, followed by
registration in class A, or since 1978, in class TX. However, certain literary works prepared specifically for performance or presentation to the public could secure statutory protection prior
to publication by registration in class C. Because these works secured statutory protection by
registration as unpublished works, a renewal claim based on an original class C registration cannot contain publication information.

Chapter 2100

| 41

REVISED 09/29/2017

(1165 of 1356)
Case: 17-35587, 03/15/2019, ID: 11228746, DktEntry: 88-2, Page 1119 of 1306
C O M P E N D I U M : Renewal Registration

2122.4(A)

First Published in Copies

While a presentation or performance (or a limited distribution of copies for the purpose of
presentation or performance) may not have caused a work to lose its common law protection
under the Copyright Act of 1909 as an unpublished work, an unrestricted distribution of a work
to the general public may have done so. See, e.g., Estate of Martin Luther King, Jr., Inc. v. CBS, Inc.,
194 F.3d 1211, 1214-15 (11th Cir. 1999); King v. Mister Maestro, Inc., 224 F. Supp. 101, 106 (S.D.N.Y.
1963). When works registered in class C were published prior to 1978, they had to meet statutory
requirements for books, including the manufacturing requirements, to maintain copyright
through the full original term of copyright. When such works failed to do so upon publication,
renewal registration is not possible.

2122.4(B)

First Published as a Component Element of a Motion Picture Soundtrack

Renewal registration for a script, a speech, or an interview first published in a motion picture
(such as a news broadcast or documentary) is not possible unless the underlying literary work
was registered separately in class C prior to publication, or the motion picture as first published
contained a separate copyright notice for the literary work. See Section 2122.6(C). Renewal registration may not be based on the original registration record for the motion picture.

2122.4(C)

2122.4(D)
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The notice requirements for literary works prepared specifically for performance, delivery or
presentation to the public are the same as the notice requirements for dramatic works. See Section 2122.2(D). For more information about copyright notice requirements, see U.S. Copyright
Office, Compendium of U.S. Copyright Office Practices Chs. 4, 8.2, & Supplementary Practice Nos.
18, 19, 27, 29, 35 & 37 (1st ed. 1973), available at http://copyright.gov/comp3/chap2100/doc/
appendixA-noticerequirements.pdf.

2122.5

Sound Recordings

This class of works was added in Section 5 of the Copyright Act of 1909 under a 1971 amendment
that provided statutory protection to published sound recordings that were fixed on or after
February 15, 1972. See Pub. L. No. 92-140, § 3, 85 Stat. 391, 392 (1971) (stating that the amendment
“shall apply only to sound recordings fixed, published, and copyrighted on and after the effective date of this Act and before January 1, 1975”);27 see also 37 C.F.R. 202.15a (1972) (“Only those
sound recordings fixed and published on or after February 15, 1972, are eligible for registration.”).

27

Congress subsequently removed the January 1, 1975 deadline from the statute. See Pub. L. No. 93-573, § 101, 88 Stat. 1873, 1873 (1974).
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Sound recordings published between 1972 and 1977 were registered for the original term under
class N and, since 1978, in class SR.
For renewal registration purposes, this category of works includes only sound recordings fixed
and published between February 15, 1972 and December 31, 1977. Sound recordings that were
fixed prior to February 15, 1972, or fixed but not published between February 15, 1972 and December 1977 are not eligible for renewal registration. To be registrable, a sound recording had
to be published with the required copyright notice for sound recordings. See Section 2122.5(G).
NOTE: Certain foreign sound recordings fixed prior to February 15, 1972 or first published prior

to January 1, 1978 that are not eligible for renewal registration may be eligible for registration
under the provisions of the URAA. See Part VII.

2122.5(A)

Date of Fixation

For renewal registration purposes, the date of fixation for a sound recording is the date when the
entire series of sounds constituting the sound recording was fixed on a final master recording
that is later reproduced in published phonorecords. Sound recordings fixed prior to February
15, 1972 are not eligible for statutory protection.

2122.5(B)
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Derivative Sound Recordings

To be registrable for the renewal term, a derivative sound recording must contain additional
recorded material, or be different enough in substance from the original sound recording to be
a “new work.” Changes that are purely mechanical, such as “rechanneling” or “declicking,” do
not result in a “new work.” Generally, for a renewal claim to be based solely on the manipulation of sounds, the original sound recording should have been fixed in multiple tracks. In such
cases, the U.S. Copyright Office will require a written statement describing how the sounds were
manipulated and will refuse renewal registration unless it deems this authorship to be sufficient.

2122.5(C)

Eligibility of Foreign Sound Recordings

Renewal registration of foreign sound recordings is dependent on the nationality and domicile of the author at the time of first publication. Renewal registration may be possible when
the author was a national or domiciliary of (or, if an organization, was registered in) a country
with which the United States had bilateral relations, or when the producer was a national of
(or if an organization, was registered in) a country that was a party to the Geneva Phonogram
Convention at the time of first publication (on or after March 10, 1974). See U.S. Copyright
Office, United States Copyright Relations of Current Interest (1960); International Copyright
Conventions (Circular 38) (1977).
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NOTE: When eligibility for registration of a foreign sound recording is based solely on the provi-

sions of the U.C.C., renewal registration is not possible, but registration under the URAA may
be possible. See Part VII.

2122.5(D)

Renewal Claims in Multi-Track Albums

When two or more sound recordings were first published in an LP album or in a 45-inch disk or
on tape (reel-to-reel, cassette, 8-track cartridge, etc.), registration for the original term was generally made for the album as a whole, unless the album contained separate copyright notices for
the individual tracks. Generally, a single renewal claim should be filed for a multi-track album
as a whole when it was first published with a general copyright notice for the sound recording.

2122.5(E)

Renewal Claim Includes Underlying Material

The release of a sound recording on a phonorecord prior to 1978 published the sound recording, but it did not constitute a publication of the recorded literary, musical, or dramatic work.
17 U.S.C. § 303(b).Therefore, a renewal claim in a sound recording cannot include a claim in the
recorded literary, musical, or dramatic work, even when an original registration record mistakenly includes a claim in the recorded material. For information regarding uncorrected errors in
original registration records, see Section 2130.

2122.5(F)
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• The renewal claim is based on an original registration record for the sound recording that
included these elements; and

• The renewal copyrights vested in the same party and on the same date.
NOTE: A copyright notice for the sound recording cannot secure statutory copyright for the
visually perceptible authorship.

2122.5(G)

Notice Requirements

Section 19 of the Copyright Act of 1909 provided that the copyright notice for a sound recording
should contain the symbol 䒄㻌(i.e., the letter P in a circle), the year of first publication, and the
name of the copyright proprietor, or a recognized abbreviation or alternative designation of
the proprietor. Copyright Act of 1909, amended by Pub. L. No. 92-140, 85 Stat. 391, 391 (1971). If
no other name appears in conjunction with the notice, but the producer of the sound recording
was named on the labels or containers, this name should be considered a part of the notice. The
notice should appear on the album covers or on the disk covers in such a way as to give reasonable notice of the claim to copyright.
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For renewal registration purposes, when a sound recording is first published with a copyright
notice that does not include the name of the copyright proprietor, but the record producer is
named on the album cover or labels on the tape or disk of the phonorecord, the record producer
will be identified in the renewal registration record as the original copyright claimant.
NOTE: A copyright notice for the visually perceptible authorship on a record album cover, disk,

or insert cannot secure statutory protection for the sound recording.

2122.6

Motion Pictures and Other Audiovisual Works

motion pictures and other audiovisual works were registered for the original term under classes
J, L, and M as published and unpublished works and, since 1978, in class PA. Motion pictures
include “photoplays” (feature films, television shows and videos with a dramatic plot, animated
cartoons, etc.) registered in class L, and other films (such as documentaries, educational or instructional filmstrips and videos, newsreels and other television shows that are not dramatic in
nature) registered in class M. Motion pictures and audiovisual works may or may not contain
an integrated soundtrack. When sounds were first published as part of a motion picture or audiovisual work, they are “sounds accompanying an audiovisual work (or motion picture),” not
“sound recordings.”
Audiovisual works, other than motion pictures, generally were registered for the original term in
class J as photographs but they are included here with motion pictures based on the current law
that defines motion pictures as a type of audiovisual work. For renewal registration purposes,
audiovisual works include works such as filmstrips and slide films (e.g. travelogs and educational
slide shows).

2122.6(A)
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No. whether renewal registration is appropriate may depend on whether a motion picDetermining
ture was first published before 1978. Under the Copyright Act of 1909, publication was generally
deemed to have taken place when prints of a film were placed on sale, sold, or distributed to the
public, or to film exchanges, film distributors, exhibitors, or broadcasters under a lease or similar
arrangement. The U.S. Copyright Office generally considers syndication to be publication.
NOTE: When a motion picture is published, all component elements are published to the extent

they are contained within the published motion picture. See 37 C.F.R. § 202.15 (1975).

2122.6(B)

Notice Requirements

The copyright notice for a motion picture or other audiovisual work may consist of any acceptable form of the word “copyright” or the copyright symbol, along with the name of the copyright
proprietor and the year date of first publication. Generally, it should be embodied in the motion picture or filmstrip, preferably in the title frames or near them, or embodied in or after the
closing credits, and should be clearly visible when projected or broadcast. For more information
about copyright notice requirements, see U.S. Copyright Office, Compendium of U.S. Copyright
Office Practices Chs. 4, 8.2, & Supplementary Practice Nos. 18, 19, 27, 29, 35 & 37 (1st ed. 1973),
available at http://copyright.gov/comp3/chap2100/doc/appendixA-noticerequirements.pdf.
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NOTE: Renewal registration may be possible when a motion picture was first published before
1978 with a copyright notice that lacks a year date, provided that the other required elements
are included within the notice. By contrast, registration may be refused if the notice is illegible
or otherwise fails to clearly meet the notice requirements.

2122.6(C)

Component Element(s) of a Motion Picture

The U.S. Copyright Office considers a motion picture to be a unitary work in which the component parts are integral to the work as a whole. The Office generally will not register a separate
renewal claim in a component element of a motion picture.
By regulation effective on May 12, 1975, renewal registration for a component element of a motion picture soundtrack (e.g., music, songs, screenplay, script) is possible only when:

• A separate registration for the original term was made for that element, or
• The motion picture bore a separate copyright notice for the component element.
See 37 C.F.R. § 202.15 (1975); Motion Picture Soundtracks, 40 Fed. Reg. 12,500, 12,501 (Mar. 19, 1975).
NOTE: This regulation applies only to motion pictures first published, or registered as unpub-
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2122.6(D)

Slides, Slide Films, and Filmstrips

For renewal registration purposes, a slide film or filmstrip must have been first published with
the statutory or U.C.C. notice for photographs. See Section 2121.4(A). Slides or photographs on
slides that were not fixed and published in a film or video format cannot be registered as a slide
film. Instead, for renewal registration purposes, each slide as first published must bear a separate
copyright notice as required for photographs.

2123

Multimedia Works

For renewal registration purposes, when a multimedia work consists of parts that are capable
of being separated and used independently, the statutory or U.C.C. notice must appear on
each component part that contains copyrightable material. If any component part bears its
own separate copyright notice a separate renewal claim must be filed for the component part.
When a multimedia work was first published with a general copyright notice for the work as a
whole, a single renewal claim may be filed for all component parts first published together as a
self-contained unit, provided the renewal copyrights in all of the material claimed vested in the
same party on the same date. If the work contains an audiovisual element the sounds may be
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“sound recording” or “sounds accompanying an audiovisual work,” depending on whether they
are intended to be used in conjunction with the audiovisual component. If a multimedia work
does not contain an audiovisual element, the sound component (if any) must bear the copyright
notice for sound recordings. For more information about copyright notice requirements, see U.S.
Copyright Office, Compendium of U.S. Copyright Office Practices Chs. 4, 8.2, & Supplementary
Practice Nos. 18, 19, 27, 29, 35 & 37 (1st ed. 1973), available at http://copyright.gov/comp3/
chap2100/doc/appendixA-noticerequirements.pdf.
NOTE: Sounds do not have to be physically integrated with the audiovisual work to be “sounds

accompanying an audiovisual work.”

PART V COPYRIGHT ISSUES RELATED TO RENEWAL REGISTRATION
This Part focuses on several broad issues that affect renewal registration.

2124

Manufacturing Clause

Section 15 of the Copyright Act of 1909 required that certain classes of works be typeset, printed,
and bound in the United States to secure the full original term of copyright. Proof must be
provided that such works were manufactured in the United States.

2124.1
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- Works exempt as U.C.C. works.
- Works with raised characters intended for the use of the blind.
- Works printed or produced in the United States by processes not covered by the manufacturing clause. Copyright Act of 1909, amended by Pub. L. No. 69-464, § 15, 44 Stat.
1075 (1926).28

- Works in a foreign language by a foreign author first published abroad.

28

“Whether a … book which is mimeographed, typewritten, or produced by a similar process of manual duplication is required
to be so produced in the U.S. is regarded as doubtful.” Compendium (First) § 6.2.1.I.c (1st ed. 1973).
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- Works in English, first published abroad with the statutory copyright notice, and with

ad interim copyight secured, during the term of which copies were manufactured in
the United States.

• Lithographs and photoengravings, either as illustrations in books or as separate works such
as two-dimensional prints and labels except the following:

- Works exempt as U.C.C. works.
- Works that represent a subject located abroad and illustrate a scientific work or reproduce
a work of art.

- Works published in works other than books (periodicals, dramas, musical compositions).
NOTE: A book or periodical in a foreign language by a U.S. author had to be manufactured in

the United States. If manufactured abroad, it could not be registered for full-term or ad interim
copyight during the original term, and is not eligible for renewal registration.
Exceptions: A work by a foreign author who was domiciled in the United States at the time of
manufacture and first publication abroad is not considered to be a work of foreign origin. If
the work is partly in English and partly in a foreign language and it qualifies as a U.C.C. work,
renewal registration may be possible. For situations when renewal registration may be possible
for foreign works even when they were subject to the manufacturing clause at the time of publication, but failed to comply, see Section 2115.2(F).
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literary work (including periodicals), ad interim copyight was secured. For such works, if ad

interim copyright was secured and a U.S. edition was published and registered before ad interim
copyright expired, copyright was extended to the full original term of twenty-eight years. If a
U.S. edition was not published before ad interim copyright expired, copyright was lost at the
expiration of ad interim copyright. In such cases renewal registration is not possible.
Exception: If a work was manufactured and published in the United States with the statutory
copyright notice prior to the expiration of ad interim copyright, but the U.S. edition was not
registered for the original term before ad interim copyright expired, renewal registration may
be possible for both editions.

2124.3

Manufacturing Requirements

To comply with the manufacturing clause, all text had to be typeset and printed from plates
made within the United States, or produced by lithographic or photoengraving processes wholly
performed within the United States. If a book was first printed from type set abroad and the
pages printed abroad were then reproduced in the United States by offset or other lithographic
process, such reproduction may be considered to comply fully with the requirement. All binding
processes, if any, had to be performed in the United States.
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All illustrations and photographs within such works, as well as separate lithographs or photoengravings (aside from when the subjects represented are located abroad and illustrate a scientific
work or reproduce an artistic work) reproduced by lithographic or photoengraving processes
had to be wholly manufactured in the United States.
If a published collection was partially manufactured in the United States (including the binding, if
any) renewal registration may be possible for the contributions manufactured in the United States.

2125

Unpublished Collections

The provision for original term registration of a collection of unpublished material as a single
work affects renewal registration for works of visual and performing arts, and certain literary
works prepared for oral delivery, such as lectures, addresses, and interviews.29
A renewal registration based on an original registration record for an unpublished collection
may cover one, some, or all of the works contained in the collection.
An applicant may file a renewal claim for the entire collection, even if it includes works by different authors. Alternatively, an applicant may submit separate renewal claims for each work within
the collection if the original registration record includes the titles of each work.
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When some works are owned separately for the renewal term, separate renewal claims should be
filed to clarify the author and owner information for the renewal term.

29

Section 12 of the Copyright Act of 1909 provided for registration of certain classes of works in unpublished form. Pub. L. No.
60-349, § 12, 35 Stat. 1075, 1078 (1909). By Office practice, such works could be registered together for the original term as an
unpublished collection when all of the following conditions were met:
• The collection was assembled in an orderly arrangement;
• The collection bore a single title identifying the collection as a whole;
• The collection as a whole is the subject of a single claim of copyright;
• All of the component works are by the same author, or (if the component works are by different authors) the collection as a
whole represents the work of a single author in its compilation; and
• The component works are all of the same class, or the component works are principally of the class in which the collection
is to be registered.
Compendium (First) Supplementary Practice No. 3.
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2126

Published Collections

When separate, distinct works are assembled and published together in a collection, renewal registration may be possible for both the collection and the contributions. The extent of a renewal
claim in a published collection30 as a whole depends on the statutory basis of the renewal claim.
Generally, when the published collection is a personal work the renewal claim cannot extend beyond the authorship contributed by the individual author, regardless of the extent of the original
registration record. Likewise, when the renewal copyright is claimed on the basis that the work is
a posthumous work, a work made for hire, or a work copyrighted by a corporate body other than
as an assignee or licensee, the renewal claim cannot extend beyond the material that was published posthumously, or created as a work made for hire, or copyrighted by the corporate body.
Generally, when the published collection is a composite work, the renewal claim may extend
to the entire work. In such cases, however, the U.S. Copyright Office may request examining
material or additional information to determine whether the extent and the statutory basis of
the renewal claim are appropriate.
To be registered for the renewal term as a composite work, a published collection must be a literary work that consists of separate, distinct contributions by a number of authors on a variety of
subjects. For example, a proprietor may claim the renewal copyright in an encyclopedia having
separate, distinct contributions by various authors, or an anthology of poetry by a number of
authors on a variety of subjects. By contrast, a work that does not qualify as a book, or a work
created by only a few authors cannot be registered for the renewal term as a composite work.
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To be registered for the renewal term on the statutory basis of being a composite work, a published collection must be a literary work having separate, distinct contributions by a number
of authors on a variety of subjects. For example, a proprietor may claim the renewal copyright
in a periodical or encyclopedia having separate, distinct contributions by various authors, or
in an anthology of poetry by a number of authors on a variety of subjects on the basis that the
work is a composite work. By contrast, a proprietor may not claim the renewal copyright in a
work such as a collection of short stories or poems by only a few authors on the basis that the
work is a composite work.

30

While the Copyright Act of 1909 and Office regulations did not refer to or define the term “collective work,” many nondramatic
literary works published before 1978 were registered for the original term as “collective works” between 1978 and 2005. In addition, this term has been generally used for renewal registration purposes to describe published works in which an individual
author may claim the renewal copyright in a contribution separate from the collection as a whole, as in a “contribution to a
collective work.” Recently, however, the Office has determined that the term “collective work” is not applicable to renewal registration. Therefore, the Compendium of U.S. Copyright Practices, Third Edition uses the term “published collection” to refer to
published works that are collective, rather than unitary, in nature.
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NOTE: While a renewal claim in the name of the proprietor of a composite work may be made in

the work as a whole, it is unclear whether the proprietor’s right to the renewal copyright extends
to all parts that are not separately renewed. For works subject to the manufacturing clause, a
renewal registration on this basis does not extend to any contribution or separate, distinct work
or element of authorship that did not secure the full original term of copyright.
NOTE: Composite works and published collections do not include joint works or other unitary
works which have overarching elements (such as a novel) or a common design consisting of
component elements that are integral to the work as a whole (such as a motion picture).

2127

Contributions to Periodicals, Published Collections, and Other Larger Works

The Copyright Act of 1909 provided for original registration of contributions by individual
authors to periodicals, and renewal registration of contributions to periodicals, encyclopedic, or
other composite works. Copyright Act of 1909, Pub. L. No. 60-349, §§ 12, 23, 35 Stat. 1075, 1078,
1080 (1909). The U.S. Copyright Office has expanded the scope of this provision with regard to
renewal registration to include:

• Contributions by individual authors to published collections;
• Separate works and elements of authorship first published in other types of larger works; and
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NOTE: Separate registration for a contribution to a joint or other unitary work is not possible,
even when the contribution is separable from the work as a whole, unless the contribution was
registered separately for the original term, or the unitary work as first published bore a separate
copyright notice for the contribution. If the contributor is an author of the unitary work, a
renewal claim may be registered in the unitary work as a whole, but not in that author’s contribution, separate from the work as a whole.

2128

Group Renewal Registration

The current law provides for a single renewal registration of a group of works by the same individual author that were first published as contributions to periodicals within the same calendar year. One of the criteria, however, makes that provision applicable only to timely renewal
registration.31 17 U.S.C. § 408(c)(3). Once timely renewal registration ended for the last works

31

The Office interpreted this provision broadly to include a variety of works by the same individual author (such as textual articles,
cartoons, photographs, musical works) that were first published as separate, distinct works of authorship in periodicals, and
other larger works, including serials and published collection, published within the same calendar year, and until 2006, did
not require that such renewal claims be filed during the renewal filing period.
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that secured copyright under the Copyright Act of 1909, the U.S. Copyright Office determined
that group renewal registration should no longer be made. Therefore, as of 2006, group renewal
registration has not been available.

2129

Joint Works and Other Unitary Works

Generally, when a work is unitary in nature the renewal claim should include all of the authorship claimed in the original registration record or first published in the work, unless any portion
of the work is preexisting or separately owned for the renewal term. This principle is in contrast
with renewal registration of works that are collective in nature, where the renewal claim generally must be limited to the compilation or editorial authorship contributed by the individual or
proprietary author. See Section 2126.

2130

Uncorrected Errors in Original Registration Records

Generally, when a renewal claim is based on an original registration record, it should reflect the
facts given in the original registration record. However, when that record contains an error that
was not corrected during the original term and the error is presented to the U.S. Copyright Office
at the time of renewal registration, the Office may allow the renewal registration record to state
the correct facts if those facts are supported and will result in a more useful and accurate renewal
registration record. For information regarding renewal claims with new or different information,
see Section 2134.

2131
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Later the Office made other corrective actions available to applicants, including corrective registration and filing a new basic registration. The appropriate use of these corrective actions
depended on whether the work was published or unpublished and the effect the error had on
the validity of the original registration record.
The Copyright Act of 1976 provided for supplementary registration, which then became the
primary means of correcting and amplifying registration records, including original registration
records for works that secured copyright under the 1909 Act. 17 U.S.C. § 408(d).
Generally, it is no longer possible to correct or amplify information in an original registration record for works that secured copyright protection under the 1909 Act, because the original term has expired. See Supplementary Registration, 81 Fed. Reg. 86,656, 86,660 & n.23
(Dec. 1, 2016). In an exceptional case, the Office may accept an application to correct or amplify
the information in this type of registration if it is supported by clear, convincing, and objective
documentation. 37 C.F.R. § 202.6(d)(6). In such cases, the Office may require the applicant to
record the supporting documents.
The Office will refuse to issue a supplementary registration if the applicant attempts to change
the original copyright claimant, the identity of the work, or the publication information or status
of the work, because this could affect the validity or duration of the copyright or the validity of
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the original registration record. Likewise, the Office typically will refuse to issue a supplementary
registration if the applicant attempts to make similar changes in a renewal registration record.
Id. § 202.6(d)(5).
When a renewal claim is based on an original registration record that refers to, or is crossreferenced with a corrective action, the effect on renewal registration generally depends on the
corrective action. Typically, the Office generally will not register a renewal claim based on an
original registration record that was corrected by a corrective registration, because it generally
superseded the original registration. By contrast, when an original registration record was corrected by supplementary registration, a renewal claim cannot be based on the supplementary
registration record, because a supplementary registration cannot supersede an original registration. Similarly, when a document was recorded to add or correct information in an original
registration record, the Office will take that information into consideration and will inform the
applicant of the recorded document when it appears the applicant is unaware of it.
NOTE: When a renewal claim is based on an original registration record that is cross-referenced
with a supplementary registration, or refers to a corrective registration or a recorded document,
the Office will add an annotation to the certificate of renewal registration and a note in the
renewal registration record regarding the registration or recordation.

For information regarding a renewal registration based on uncorrected original registration
records, see Section 2130. For information about filing a renewal claim with new or different
information from the original registration record, see Section 2134. For information about correcting or amplifying the information in a renewal registration record, see Section 2138.

2132
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was lack of payment. 37 C.F.R. § 201.5 (1977). Sometimes a party recorded a document to “abandon” a particular registration record they had made. When an original registration record was
cancelled or was putatively abandoned by the applicant by recordation of a document, the Office
generally will refuse a renewal claim based on the cancelled or “abandoned” registration record.
If it appears, however, that the work may have secured the full original term of copyright and
may be eligible for renewal registration, the Office will advise the applicant accordingly. When a
renewal registration is based on an “abandoned” original registration record, the Office will add
an annotation to the certificate of renewal registration certificate and a note in the registration
record regarding the recorded document.

2133

Abandonment of Copyright

When a renewal claim is based on an original registration record that refers to a recorded document purporting to abandon the copyight in the work, the U.S. Copyright Office may register
the renewal claim if, after advising the renewal applicant of the recorded document, the applicant
verifies that no other action was taken to notify the public of the intent to abandon the copyright
and reasserts the claim to the renewal copyright. If the author or proprietor took further action
to notify the public of the intent to abandon the copyright (such as authorizing the publication
of a statement in a number of well-known newspapers that the property rights in a particular
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work would no longer be enforced), the Office may refuse to register the renewal claim based on
the original registration record.

2134

New or Different Information from the Original Registration Record

Generally, when a renewal claim is based on an original registration record, it should reflect the
facts given in that record. However, the U.S. Copyright Office may register renewal claims that
contain facts not stated in the original registration record when such facts make the renewal
registration record more useful or accurate. When a renewal claim provides information that is
different from information in the original registration record, the applicant must provide supporting documentation, and recordation may be required. For information regarding uncorrected original registration records, see Section 2130.
When the statutory basis of a renewal claim is inconsistent with the author facts in the original
registration record, the Office will advise the renewal applicant of the inconsistency and inquire
about the circumstances under which the work was created. If the basis of the renewal claim
indicates that the work is a proprietary work, the Office will request information to verify that
the requirements to claim the renewal copyright under one of these exceptions are met. If the
renewal claim is adverse to a renewal claim in process or a renewal registration already on the
record, see Section 2137.
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NOTE: The Office will refuse to register a renewal claim that is based on, or contains, new infor-

mation that calls into question the term of copyright or the validity of the original registration
record. It may also refuse to register a renewal claim with information that cannot be supported
or, in some cases verified by a knowledgeable source, or appears on its face to be implausible.

2135

then in effect, a renewal claim based on that original registration record generally will be registered, even when, under current policies, the original registration would not be entered.

PART VI POST-RENEWAL REGISTRATION ISSUES
2136

Multiple Renewal Claims, Including Duplicate Claims

Once a renewal registration is made in a work, registration of a later claim will depend on
whether that claim provides additional ownership information for the renewal term that appears on its face to be valid. Generally, the U.S. Copyright Office will register a renewal claim
that identifies at least one vested owner who is not identified as such in the renewal registration
records for that work. The Office will not knowingly register a duplicate renewal claim, i.e. a
renewal claim that identifies the same vested owner on the same statutory basis as an earlier
renewal registration record for the same work.
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When a renewal claim is filed to identify the current owner of the renewal copyright who derived
that right directly or indirectly from a party already identified as a statutory renewal claimant
or vested owner in a renewal registration record, the Office will refuse renewal registration and
will suggest recordation to show the change of ownership, unless the renewal claim is adverse
to another renewal claim that is pending or already entered into the registration record. For a
discussion of adverse renewal claims, see Section 2137.

2137

Adverse Renewal Claims

An adverse renewal claim presents ownership facts for the renewal term that appear to be valid,
but are in conflict with another pending renewal claim or completed renewal registration record.
When such conflicts are brought to the U.S. Copyright Office’s attention, the Office will attempt
to notify all parties involved in the dispute based on information in its records. The Office’s
general practices for adverse claims apply to adverse renewal claims. For information concerning
these practices, see Chapter 1800, Section 1807.
Exceptions: When a timely renewal registration was made, the Office will add an annotation on
the later certificate of renewal registration and a note in the registration record regarding the
timely renewal registration, even when the renewal claims are adverse. Also, when the statutory
basis of a renewal claim is inconsistent with the author facts established in an original registration record, or with information available at the time the renewal claim is filed, the Office may
require documentation to support the renewal claim, even when the renewal claim is adverse to
a pending renewal claim or completed renewal registration record.
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NoA. renewal claim is not adverse simply because its statutory basis is inconsistent with the
NOTE:
author facts in the original registration record on which it is based. See Section 2134.

2138

Correcting and / or Amplifying Information in a Renewal Registration Record

A supplementary registration is a special type of registration that may be used “to correct an error in a copyright registration or to amplify the information given in a registration,” including
a renewal registration. 17 U.S.C. § 408(d); 37 C.F.R. § 202.6(b)(ii). Specifically, it identifies an
error or omission in an existing registration and places the corrected information or additional
information in the public record.
Generally, the U.S. Copyright Office will not accept a supplementary registration that presents
information that is adverse to the facts stated in the renewal registration record. Instead, when
renewal registration is still possible, the Office may encourage the applicant to file an adverse
renewal claim. For information regarding adverse situations, see Section 2137. When renewal
registration is not an option, the Office may encourage the applicant to record any relevant
documents rather than seeking a registration.
For general information concerning the procedure for seeking a supplementary registration, see
Chapter 1800, Section 1802.
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2138.1

Appropriate Use of Supplementary Registration

With regard to renewal registration records, supplementary registration is generally appropriate to correct or amplify extremely minor errors or omissions or to provide updated contact
information. See 37 C.F.R. § 202.6(d)(5). Such information may include:

• New or alternate titles or other identifying information for the work.
• Pseudonyms, fuller name forms, legal name changes or other identifying information by
which an author or vested or current owner was or is now known.

• Current addresses and contact information for vested or current owners, and rights and
permission holders.

• Incorrect spelling or punctuation.
In exceptional cases, supplementary registration may be appropriate to correct the identity of a
statutory renewal claimant or vested owner if “clear, convincing, and objective documentation
is submitted to the Copyright Office which proves that an inadvertent error was made in failing to
designate the correct living statutory renewal claimant in the basic renewal registration.” Id. Such
documentation may consist of a death or marriage certificate, a published obituary or death notice,
a will, a court order, an assignment or other legal agreement or document of transfer.
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the renewal registration record fails to identify a party who was entitled to claim the renewal
copyright. See Section 2138.3.

On a case-by-case basis, supplementary registration may also be appropriate to correct current
owner information or other information, such as the means by which, or the party from whom,
that owner obtained the renewal copyright. It may also be used to amplify the renewal registration record by providing current contact information for this party.

2138.2

Parties Authorized to File for Supplementary Registration

Parties authorized to file for supplementary registration pertaining to renewal registration records include the party who filed the renewal claim and those identified in the record as a
statutory renewal claimant, vested owner, or current owner of the renewal copyright, or their
representatives. The U.S. Copyright Office may also accept a supplementary registration certified
by a successor or assignee of a statutory renewal claimant, a vested owner, or current owner.
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2138.3

Inappropriate Use of Supplementary Registration

With regard to renewal registration records, supplementary registration cannot be used:

• To correct or amplify a fact that was established in an original registration record.
Exception: When an original term registration record contains an error or omission of fact
pertaining to a previous registration that affects the term of copyright, the U.S. Copyright
Office may accept a supplementary registration to add this information to a renewal registration record.

• To identify additional statutory renewal claimants in a timely renewal registration record.
• To identify additional vested owners in a renewal term registration record.
Exception: For an exception to this rule, see Section 2138.1.

• To identify the assignee or successor to a statutory renewal claimant or vested owner in a
renewal registration record that was filed in the name of the vested owner.

Exception: For an exception to this rule, see Section 2138.1.
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that a separate renewal claim be filed (Section 2137) or a document be
date of the renewal registration.

recorded (Section 2139).
NOTE: In lieu of supplementary registration, an assignment or other document of transfer may

be recorded in the instances listed in the fourth and fifth bullet points above. The recorded
document will not be cross-referenced with the renewal registration record.

2139

Recordation

With regard to renewal registration, documents may be recorded to support or provide proof
of facts for a renewal claim or a supplementary registration, or to document life events, or to
provide a public record of copyright assignments or other legal documents pertaining to the
renewal copyright. Generally, a recorded document is not cross-referenced with a renewal registration record. However, a reference to a recorded document will be added to a certificate of
renewal registration and to the renewal registration record when it provides support for the facts,
or when the original registration record referred to the recorded document.
When supplementary registration is not possible or appropriate (such as, when the author facts
stated in an original registration record are disputed, or the renewal copyright is transferred after

Chapter 2100

| 57

REVISED 09/29/2017

(1181 of 1356)
Case: 17-35587, 03/15/2019, ID: 11228746, DktEntry: 88-2, Page 1135 of 1306
C O M P E N D I U M : Renewal Registration

the effective date of renewal registration), recordation may be the most appropriate means of
providing information in the public record regarding a work or its renewal copyright.

2139.1

Types of Documents that May be Recorded

Any document pertaining to copyright(s) may be recorded, even if the work(s) to which it pertains have not yet been registered. For information about recordation, see Chapter 2300.

2139.2

When Recordation May Be Required

With regard to renewal registration, the U.S Copyright Office may require that a document be
recorded in the following circumstances:

• A renewal claim is based on an author who is not identified in the original registration record
or, if the work was not registered for the original term, in the deposit copy.

• A supplementary registration seeks to correct a statutory renewal claimant or a vested owner,
and/or an assignee or successor identified in a renewal registration record.

• A supplementary registration seeks to correct the statutory basis for a claim to the renewal
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newal registration record, although the recorded document will not be cross-referenced with
the renewal or supplementary registration record.

2140

Cancellation of Renewal Registration Records

The U.S. Copyright Office will not cancel a renewal registration record unless it qualifies for
cancellation under 37 C.F.R. § 201.7. Generally, a request to cancel a renewal registration record
should come from the party who filed the renewal claim, or a successor or assignee of that party.
The fact that this party did not represent one or more of the statutory renewal claimants or
vested owners at the time of renewal registration may not be sufficient cause to cancel a record.
Instead, the Office may require that the party correct or amplify the record by supplementary
registration. For additional information concerning cancellation, see Chapter 1800, Section 1806.

2141

Referral of Renewal Registration Records

The U.S. Copyright Office will not refer a renewal registration record for correction or cancellation unless the record contains an error the Office should have recognized at the time of
registration, or the Office made an error, or in some way failed to properly process the renewal
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claim. Administrative action will depend on the error and its effect on the renewal registration
record. In certain cases the effective date of the renewal registration record may be affected and,
if an applicant fails to respond to Office correspondence or remedy the deficiency, the renewal
registration record may be cancelled. For additional information concerning referrals, see Chapter 1800, Section 1804.
NOTE: It is the applicant’s responsibility to identify the proper statutory renewal claimant or
vested owner. Once a renewal registration record has been entered, the Office will not refer the
record or take administrative action to correct this error.

PART VII COPYRIGHT RESTORATION OF FOREIGN WORKS GOVERNED
BY THE COPYRIGHT ACT OF 1909
2142

Restored Copyrights for Works Governed by the Copyright Act of 1909

The Uruguay Round Agreements Act (“URAA”), which took effect in the United States on
January 1, 1996, provides for automatic restoration of statutory protection in the United
States on that date (or the date of adherence or proclamation of the source country, if later)
for certain works whose copyrights in the United States had been lost due to noncompliance
with formalities (such as first publication without a copyright notice, noncompliance with
the manufacturing clause, or failure to register a basic or renewal claim before the original
term expired) or due to lack of eligibility or subject matter protection (in the case of sound
recordings). For a copyright to be restored under this provision, the work had to have met
certain criteria at the time of creation and first publication.
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For a general discussion of restored works and the registration requirements for such works, see
Chapter 2000, Section 2007.

2143

Renewal Registration Not Appropriate for Restored Copyrights

To be eligible for renewal term registration, a work must have secured statutory protection by
first publication with the statutory or U.C.C. notice (or soon thereafter by ad interim registration), or by registration as an unpublished work, and continued to meet all statutory requirements to maintain copyright through the full original term and into the renewal term. Therefore,
a work that failed to secure copyright in the United States at the time of first publication, or lost
it at any time during the original or renewal terms, is not eligible for renewal registration, even
when copyright was restored in the United States under the provisions of the URAA.
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2144

Copyright Terms for Restored Copyrights

Under Section 104A of the Copyright Act of 1976, restored works enjoy the remainder of the
term that would have been granted in the United States had the copyrights not been lost. 17
U.S.C. §104A(a)(1)(B). Therefore, a work that initially secured copyright under the Copyright
Act of 1909 by first publication with notice, or by registration as an unpublished work, but lost
copyright at some point and then regained it under the URAA, enjoys the same term it would
have been granted in the United States if copyright had remained uninterrupted. Likewise, a
work that failed to secure copyright in the United States at the time of first publication enjoys
the same term of copyright it would have been granted in the United States if statutory copyright
had been secured upon publication.
NOTE: Some works of foreign origin first published abroad may have secured statutory copy-

right in the United States even when publication occurred without the statutory or U.C.C. notice. See Section 2115.2(F). If statutory copyright was secured in the United States and remained
uninterrupted into the renewal term, registration under the URAA is not appropriate.

2145

Registration Under the URAA After Copyright in Source Country Has Expired

Provided a work of foreign origin met the eligibility requirements for restoration of copyright as
of January 1, 1996 (or as of the date of adherence or proclamation of the source country, if later),
registration under the provisions of the URAA is possible for works governed by the Copyright
Act of 1909 as long as the work remains under statutory protection in the United States.

PART VIII
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brief explanations of certain terms that are relevant to renewal regis-355that are taken directly from the Copyright Act of 1909, the Copyright Act
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tration.. Definitions
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1976, or the Office’s regulations are enclosed in quotation marks. Definitions that are not
enclosed in quotation marks are not legal definitions; they are intended to educate and inform
legal practitioners and members of the public who file and U.S. Copyright Office Registration
Program staff who examine renewal claims.
NOTE: This Glossary only applies to Chapter 2100; it does not apply to any other chapter in the
Compendium of Copyright Office Practices, Third Edition.

Abandonment. When a copyright owner seeks to abandon a copyright, the copyright owner

must take concrete steps to manifest the intent to abandon the copyright and let the public know.
Recording a document of intent to abandon a copyright with the U.S. Copyright Office is one
such means of manifesting such intent. Such action may not have any legal effect as against a
third party owner, such as an heir or other successor in interest or joint owner. When a copyright
owner sought to abandon a copyright registration, recording a document was an appropriate
means under 37 C.F.R. § 201.5(a) (1977)32 of informing the Office and the public that a registration was made in error.

32

“No correction or cancellation of a Copyright Office registration or other record will be made (other than a registration or record provisional upon receipt of fee as provided in 201.6) after it has been completed if the facts therein stated agree with those
supplied the Office for the purpose of making such record. However, it shall be within the discretion of the Register of Copy-
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Absence of a will. For purposes of renewal registration, this occurs when an author dies in-

testate or leaves a will that names no executor, or no executor is alive or exists at the time of
renewal registration.
Acceptable alternative designation. A generally known alternative name by which the copy-

right proprietor can be recognized. It may be either part of the full name or a completely different
name or well-known initials. If the alternative designation in the notice reasonably identifies the
copyright proprietor to those who come in contact with the copies, the notice is acceptable.
Ad interim copyright. Ad interim copyright was a short-term U.S. copyright available for Eng-

lish language books and periodicals that were manufactured and first published abroad prior to
1978. Its purpose was to secure temporary U.S. protection for a work pending the manufacture
and publication of an edition in the United States. For works published abroad between 1949 and
1977, it was secured by registration within six months of first publication abroad and lasted for a
maximum of five years from first publication. If the work was manufactured and published in the
United States before ad interim copyright expired, copyright was then extended to the full term of
twenty-eight years. Ad interim copyright was also automatically extended to the full original term
if it was subsisting when the country where the author was a national joined the U.C.C.
Administrator (c.t.a. or d.b.n.c.t.a.). A person appointed by a court who performs the identical

functions of an executor (administrator cum testamento annexo - administrator c.t.a.). When
an estate has been settled and the executor discharged, or when the executor is removed before
the estate is completely administered, the court may appoint an administrator de bonis non
cum testamento annexo (administrator d.b.n.c.t.a.) to deal with the remaining or after-acquired
property under the will.
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Assignee. A party that has acquired the renewal copyright in a work by assignment or other
written document of transfer from the vested owner in whose name no renewal registration
was previously made.
Author. See “individual author.”
Berne Union. The International Union for the Protection of Literary and Artistic Works established under the Berne Convention of 1886 and its revisions (Paris, 1896; Berlin, 1908; Rome,
1926; Brussels, 1948; Paris, 1971). Countries that adhere to one or more of the conventions are
members of the Berne Union. Protection under these conventions is extended without formalities to works on the sole condition that first publication take place in a country that belongs to
the Berne Union. It is administered by the World Intellectual Property Organization (WIPO).
The United States did not become a member of the Union until 1988 and its provisions did not

rights to determine if any particular case justifies the placing of an annotation upon any record for the purpose of clarification,
explanation, or indication that there exists elsewhere in the records, indexes or correspondence files of the Office, information
which has reference to the facts as stated in such record.” 37 C.F.R. § 201.5(a) (1977).
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take effect in the United States until March 1, 1989. Therefore, eligibility for renewal registration
cannot be based on the Berne Convention. Protection of U.S. works in member countries prior
to that date could be obtained by first or simultaneous publication in a Berne Union country.
Buenos Aires Convention of 1910. See “Pan-American Conventions.”
Books. Published nondramatic literary works, with or without illustrations. Common examples
are fiction, nonfiction, poetry, compilations, directories, catalogs, dissertations, theses, reports,
and tables of information, when such works have been published. Books may take the form of
bound or loose-leaf volumes, pamphlets, brochures, leaflets, cards, and single pages containing solely text. For renewal registration purposes, unpublished manuscripts are not considered
“books.” Also, unpublished works prepared for oral delivery, such as sermons, lectures, addresses
are not “books” for renewal registration purposes.
Child or Children. The progeny of an author. A renewal claim may be registered in the name of

an author’s illegitimate child, whether acknowledged or not, or in the name of an adopted child,
but not in the name of a step-child or grandchild of an author.
Composite work. For renewal registration purposes, an original literary publication in which a
proprietor is entitled to claim the renewal copyright. The work must incorporate contributions
from a number of different authors on a variety of subjects. Composite works may contain
distinct and separate contributions, as in a periodical or published collection, or indistinguishable contributions, as in a dictionary. A unitary work such as a song or a motion picture is not
a composite work.
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Contribution. For renewal registration purposes, a separate, distinct work of authorship first
published in a periodical or collection that can be exploited independently for the renewal term.

Corrective registration. An entirely new registration that was made in certain instances to correct an error in an original registration record that could not have been known by the U.S.
Copyright Office. A corrective registration required the same application, deposit copy(ies), and
filing fees as required for the original registration it corrected. Under the Copyright Act of 1976,
supplementary registration generally, but not exclusively, replaced this registration option.
Current owner (of the renewal copyright). An assignee or successor that acquired all U.S. rights
in the renewal copyright either directly or indirectly from the vested owner.
Date of (first) publication. “[T]he earliest date when copies of the first authorized edition were
placed on sale, sold, or publicly distributed by the proprietor of the copyright or under his authority . . . .” Copyright Act of 1909, amended by Pub. L. No. 80-281, § 26, 61 Stat. 652, 659-60 (1947).
Derivative work. “A ‘derivative work’ is a work based upon one or more preexisting works, such
as a translation, musical arrangement, dramatization, fictionalization, motion picture version,
sound recording, art reproduction, abridgment, condensation, or any other form in which a
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work may be recast, transformed, or adapted. A work consisting of editorial revisions, annotations, elaborations, or other modifications, which, as a whole, represent an original work of
authorship, is a ‘derivative work.’” 17 U.S.C. § 101.
Domicile. The place where a person has a fixed and permanent residence for an unlimited time
and to which such person, whenever absent, has the intention of returning. An author is generally regarded as “domiciled” in a country if he intends to make his permanent residence there.
Residence is not the equivalent of domicile and cannot serve as a basis for determining eligibility.
For renewal registration purposes, domicile in the United States includes all States, the District
of Columbia, Puerto Rico, Panama Canal Zone, Virgin Islands, and Guam.
Dramatic work. A work that tells a story by means of dialog or acting and is intended to be performed. It gives directions for performance or represents all or a substantial portion of a story
as actually occurring rather than merely being narrated or described. Such works may contain
musical and choreographic elements.
Examining material. Material that may be requested by the U.S. Copyright Office, even when
deposit material is not required, in order to determine the content or nature of the work or
whether a work (or the larger work), as first published met all requirements for renewal registration. Such material may consist of a complete copy of the work as first published or identifying
material taken directly from the work as first published. Such material is used only for examining
purposes and will be retained by the Office and stored in the correspondence record.
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Geneva Phonogram Convention. The Convention for the Protection of Producers of Phono-

grams Against Unauthorized Duplication of their Phonograms (concluded on October 29, 1971).
This Convention granted record producers the international right to block imports of counterfeit
music recordings and to take action against distributors and retailers who sold them. It did not
grant performing rights. It required the term of protection be at least twenty-five years from the
date of either fixation or first publication. The Senate ratified U.S. adherence to the Convention
on October 1, 1973, effective March 10, 1974. See U.S. Copyright Office, United States Copyright
Relations of Current Interest (1960).
Inconsistent renewal claim. A renewal claim that is based on author facts that are not supported
by the facts in the original registration record.
Inconsistent and adverse renewal claim. A renewal claim based on author facts that are not

supported by the facts in the original registration record, and which is also adverse to a renewal
claim in process or already on the record.
Identifying material. For renewal registration purposes, deposit material that is not the complete work as first published, or an exact, complete photocopy of that edition, or a reprint edition
or a reissue or rerelease of the work as first published. Identifying material includes a revised

Chapter 2100

| 63

REVISED 09/29/2017

(1187 of 1356)
Case: 17-35587, 03/15/2019, ID: 11228746, DktEntry: 88-2, Page 1141 of 1306
C O M P E N D I U M : Renewal Registration

edition, or a damaged or incomplete copy that contains a preponderate amount of the material claimed, or it may consist of specific portions from the work as first published. Identifying
material is generally accompanied by written verifications as required by the U. S. Copyright
Office. When the deposit material consists solely of identifying material, renewal registration
will be considered only in exceptional circumstances and may be made under a grant of special
relief or the rule of doubt, unless the work is a contribution or a separate work or element of
authorship first published in a larger work.
Individual author. For renewal registration purposes, the individual who personally wrote or
created renewable matter in the work. Does not include employers for hire or any non-personal
entity identified as an author in an original registration record; such entities are referred to as
proprietary authors.
Joint work. “A ‘joint work’ is a work prepared by two or more authors with the intention that
their contributions be merged into inseparable or interdependent parts of a unitary whole.” 17
U.S.C. § 101. The U.S. Copyright Office applies the definition of “joint work” in the Copyright
Act of 1976 to renewal claims because the term was not defined in the Copyright Act of 1909
and case law prior to 1978 did not provide clear guidance. While the Fifth Circuit ruled in 1934
that the renewal claim in the name of the widow of the author of the preexisting text did not
extend to the illustrations added fifteen years later because the illustrations were revisions to
a preexisting work that were of a separate and distinct nature by another person,33 the Second
Circuit reached the opposite conclusion in 194634 and 1955,35 finding that the mere fusion of
effort could result in a joint work and that a preconceived common design or active collaboration among the authors was no longer required. For renewal registration purposes, a work is
considered to be a “joint work” only as this concept found its way into the Copyright Act of 1976.
For a general discussion of joint works, see Chapter 500, Section 505.
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Manufacturing clause. Section 16 of the Copyright Act of 1909 (as revised in 1954) required
that most English language books and periodicals be printed and bound in the United States
to secure the full original term of copyright. Copyright Act of 1909, amended by Pub. L. No.
83-743, § 9(c), 68 Stat. 1030, 1031 (1954). These works had to be printed from type set by hand
or typesetting equipment in the United States or from plates made in the United States, or the
lithographic or photoengraving processes had to be performed in the United States and they had
to be printed and bound in the United States. The requirement also applied (with exceptions) to
separate prints and labels, and to pictorial illustrations first published in books. If such works,
or portions of them, were not manufactured in the United States, renewal registration is not
possible. As carried into the Copyright Act of 1976, the clause applied only to published English
language nondramatic literary material, prohibiting, except under certain conditions, the impor-

33

Harris v. Coca-Cola Co., 73 F.2d 370 (5th Cir. 1934).

34

Shapiro, Bernstein & Co., Inc. v. Jerry Vogel Music Co., Inc., 161 F.2d 406 (2d Cir. 1946).

35

Shapiro, Bernstein & Co., Inc. v. Jerry Vogel Music Co., Inc., 221 F.2d 569 (2d Cir. 1955).

Chapter 2100

| 64

REVISED 09/29/2017

(1188 of 1356)
Case: 17-35587, 03/15/2019, ID: 11228746, DktEntry: 88-2, Page 1142 of 1306
C O M P E N D I U M : Renewal Registration

tation and public distribution in the United States of copies that were not manufactured in the
United States or Canada. It no longer had an effect on securing copyright in such works, or the
term of copyright. The clause was allowed to expire on June 30, 1986 and was repealed in 2010.
See Pub. L. No. 97-215, 96 Stat. 178, 178 (1982); Copyright Cleanup, Clarification, and Corrections
Act of 2010, Pub. L. No. 111-295, § 4(a), 124 Stat. 3180, 3180 (2010). For a general discussion of the
manufacturing clause, see Section 2124.
Motion picture. A series of pictures presenting to the eye the illusion of motion, which pictures

are projected on a screen or transmitted by means of television or otherwise, and have as their
origin a series of connected pictures on film or other recording media. Motion pictures were
classified for registration purposes before 1978 as “photoplays” or “other than photoplays.” This
description grew out of the early silent films, and as late as 1973 the U.S. Copyright Office took
no position on whether a copyright in a motion picture covered the integrated soundtrack
portion of the work. In 1975, the Office took the position, for registration purposes, that any
copyrightable component part of a motion picture soundtrack is considered an integral part of
a motion picture. See 37 C.F.R. § 202.15 (1975); Motion Picture Soundtracks, 40 Fed. Reg. 12,500,
12,501 (Mar. 19, 1975).
Multimedia work. A work that combines two or more kinds of authorship in two or more media.
Next of kin. Blood relatives of the author. For renewal registration purposes, one of the statutory classes which may be entitled to claim the renewal copyright. A blood relative may claim as
“next of kin” of the deceased author, provided the deceased author was not survived by a widow
or widower or child or children and did not leave a will.
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Original copyright claimant. The party in which statutory copyright was initially secured either

by being identified as the proprietor in the copyright notice at the time of first publication or as
the copyright claimant in an original registration record for an unpublished work.
Nondramatic literary works. For renewal registration purposes, any literary work (other than a
drama or other literary work intended for oral delivery or public performance such as a lecture
or sermon) that was first published in printed copies. Such works include books and periodicals.
Pan-American Conventions. Copyright relations among countries of the Western Hemisphere
were governed to some extent under the Copyright Act of 1909 by a series of conventions, chief
of which was the Buenos Aires Convention of 1910. That convention specifies that authors of
any member country who secured copyright in their own country will enjoy the rights each
of the other countries accords its own works, if the work contains a statement indicating the
reservation of the property right, such as “All Rights Reserved” or “Todos los derechos reservados” or “Copyright reserved.” Such words are not required to reserve U.S. copyright and are not
considered to be a substitute for the copyright notice required under the Copyright Act of 1909.
For a list of the seventeen countries that ratified the Convention, see International Copyright
Conventions (Circular 38).
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Periodical / Serial. Includes published newspapers, magazines, reviews, bulletins, etc. issued at
regular intervals of less than a year, the successive issues bearing the same title (with a distinguishing number or date for each issue) and being similar in the general character of their subject
matter. Publications issued at intervals of a year or more, or irregularly, are not considered to be
periodicals, but may sometimes be registered as serials. Likewise a series of books issued regularly
under a series title is not a periodical.
Personal work. A work created by an individual author in his or her own personal right as

an author.
Phonorecord. “‘Phonorecords’ are material objects in which sounds, other than those accompanying a motion picture or other audiovisual work, are fixed by any method now known or later
developed, and from which the sounds can be perceived, reproduced, or otherwise communicated, either directly or with the aid of a machine or device,” including “the material object in
which the sounds are first fixed.” 17 U.S.C. § 101. In the Copyright Act of 1909 such objects were
referred to as “reproductions of sound recordings.” 17 U.S.C. § 26 (1973).
Posthumous work. A work that was unpublished on the date of the death of the author and
with respect to which no copyright assignment or other contract for exploitation of the work
occurred during the author’s lifetime. See 37 C.F.R. § 202.17(b)(3); see also H.R. Rep. No. 94-1476,
at 139 (1976), reprinted in 1976 U.S.C.C.A.N. 5659, 5755 (stating that the term “posthumous work”
“has the meaning given to it in Bartok v. Boosey & Hawkes, Inc., 523 F.2d 941 (2d Cir. 1975) – one as
to which no copyright assignment or other contract for exploitation of the work has occurred during an author’s lifetime, rather than one which is simply first published after the author’s death.”).
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Proprietary work. The law describes four types of works in which the proprietor, rather than
the person(s) who created the work, may claim the renewal copyright: works made for hire,
composite works, posthumous works, and “any work copyrighted by a corporate body (otherwise than as assignee or licensee of the individual author).” Pub. L. No. 61-281, § 24, 61 Stat.
652, 659 (1947).
Proprietor. The owner of copyright in a proprietary work on the date the renewal claim was
filed during the renewal filing period or on the last day of the original term if no renewal registration was made before that date. To claim the renewal copyright as a proprietor, the claimant
should derive title directly or indirectly from the original copyright claimant.
Pseudonymous work. A work on the copies or phonorecord of which the individual author
is identified under a fictitious name.
Publication. The Copyright Act of 1909 did not define publication per se but defines “the date of
publication” as having occurred when “copies of the first authorized edition were placed on sale,
sold, or publicly distributed by the proprietor of the copyright or under his authority.” Copyright Act of 1909, amended by Pub. L. No. 80-281, § 26, 61 Stat. 652, 659-60 (1947). Under court
decisions, a work was generally considered to be published when a general publication occurred.
A general publication is the distribution of one or more copies of a work to the general public,
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usually by means of a sale or a public distribution. The courts created the doctrine of limited
publication to avoid the divestive consequences of publication without notice, when it was clear
the author (or copyright proprietor) restricted both the persons and the purpose of the distribution. Generally, limited publication is the distribution of copies of a work to a definitely selected
group and for a limited purpose, and without the right of diffusion, reproduction, distribution,
or sale. A limited publication is not considered a distribution to the public and, therefore, is not
publication. Leasing or renting of copies is ordinarily regarded as a general publication unless
the distribution was to a limited group or for a restricted purpose. For example, leasing copies
of a motion picture to film distributors or exhibitors or broadcasters would be regarded as publication, whereas making a rental score available for a limited time for performance purposes
only would not be regarded as publication. Likewise, placing an artistic work on public display
with no restrictions against copying could be considered publication, whereas if the exhibition
was not open to the public or restrictions on copying were imposed, a general publication is
not deemed to have occurred. Letter Edged in Black Press, Inc. v. Public Building Commission of
Chicago, 320 F. Supp. 1303, 1311 (N.D. Ill. 1970); William. A. Meier Glass v. Anchor Hocking Glass
Corp., 95 F. Supp. 264, 268 (W.D. Pa 1951). For renewal registration purposes, when there is
virtually no doubt based on information provided to the U.S. Copyright Office or available at
the time of registration that a general, rather than a limited, publication occurred without the
statutory or U.C.C. notice, the Office may refuse registration.
Published collection. For renewal registration purposes, an original publication comprising
multiple, distinguishable, and separate works that are assembled into an aggregate whole, for
example, a published collection of short stories, poems, photographs, or songs, or a periodical
such as a magazine with multiple, independent articles. A published collection may lack overall
editing or compilation authorship. If it does contain such authorship, a proprietor which claims
the renewal copyright on the basis that the work made for hire may claim in that authorship,
but not in the separate contributions or in the entire collection as a whole. See U.S. Copyright
Office, Study No. 31: Renewal of Copyright at 176 (1960). Unitary works such as a novel with
chapters, a long poem in sections, a dramatic work with songs, a motion picture, or other works
with overarching elements or integral component parts are not published collections.
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Recordation. For renewal registration purposes, a process of providing a public record of a document that seeks to amend, amplify, or abandon a registration record or abandon a copyright.
The date of recordation was the date when the last necessary element (document and required
filing fee) was received. When a document was returned for correction, the date it was received
back in corrected form was the date of recordation. When a document was recorded against an
original registration record an annotation referring to the recorded document was added to the
numbered application and the catalog card(s) covering the entry.
Renewal filing period. The period during which a renewal claim could have been filed during the
last year of the original term to extend copyright into the renewal term. For works copyrighted
before 1950, it began on the twenty-seventh anniversary of the date when copyright was secured
and ended on the twenty-eighth anniversary of that date (or the next succeeding business day).
For works copyrighted between 1950 and 1977, it began on December 31st of the twenty-seventh
year and ended on December 31st of the twenty-eighth year (or the next succeeding business day).
However, when a work was published with an antedated year date in the copyright notice, the
renewal filing period began on December 31st of the twenty-seventh year preceding the year date
in the copyright notice and ended on December 31st of the twenty-eighth year in the copyright
notice. Also, under Section 8 of the Copyright Act of 1909 (revised 1941), the President had the
authority to extend time limits for renewal registration for the benefit of citizens of a certain
nation by proclamation. Copyright Act of 1909, amended by Pub. L. No. 77-258, § 8, 55 Stat. 732
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(1941). In such circumstances, after determining the nationality and domicile of the author or
proprietor, the U.S. Copyright Office registered renewal claims within the time specified in the
proclamation with an annotation referring to the extension-of-time proclamation.
Renewal term registration. A type of registration created by the Copyright Renewal Act of 1992
in which claims to the renewal copyright may be registered after the renewal filing period, i.e.
after the renewal copyright has vested. Such registrations may include a Form RE/Addendum
to demonstrate that the work complies with all requirements of the Copyright Act of 1909 with
respect to the existence, ownership, or duration of the copyright for the original term of copyright, if no registration was made for the original term.
Separate work or element of authorship. A separate, distinct work first published in a larger
work that is not a published collection. For example, a preface to a literary work, illustrations
in a children’s book, artwork or a photograph on a dust cover of a book, or a filmstrip in a
multimedia kit.
Sound recordings. “‘Sound recordings’ are works that result from the fixation of a series of musical, spoken, or other sounds, but not including the sounds accompanying a motion picture . . . .”
17 U.S.C. § 101. A sound recording is fixed when the complete series of sounds is first produced
on a final master recording that is later reproduced in published copies. Sound recordings do
not include motion picture soundtracks.
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Special relief. A procedure established by regulation under 37 C.F.R. § 202.20(d) to authorize

the “most significant contacts with the work.” 17 U.S.C. § 104A(h)(8)(B). For published works, it
is the eligible country in which the work was first published or if published on the same day in
two or more eligible countries, the country which has the “most significant contacts with the
work.” Id. § 104A(h)(8)(C). Applies only to works eligible for registration under the URAA; is
not applicable to renewal registration.
Stateless author. A person who has no nationality, either as the result of never having acquired
nationality in any nation, or as the result of having effectively renounced or been deprived of his
or her former nationality without having, as yet, become a national of any nation.
Statutory renewal claimant. A party entitled by law to claim the renewal copyright.
Successor. A party that has acquired the renewal copyright in a work by means of legal succession
from the vested owner in whose name no renewal registration was previously made.
Supplementary registration. A registration made upon application under Section 408(d) of the
Copyright Act of 1976, “to correct an error in a copyright registration or to amplify the information given in a registration. . . . The information in a supplementary registration augments but
does not supersede that contained in the earlier registration.” 17 U.S.C. § 408(d).
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Syndication. For renewal registration purposes, the distribution of radio shows and television

shows to multiple radio stations and television stations for broadcast by those stations. It was
common where broadcast programming was scheduled by television networks with local independent affiliates, particularly here in the United States.
Timely renewal registration. A renewal registration made during the renewal filing period.
To vest. To give a fixed, noncontingent right of present or future enjoyment of the renewal copy-

right in a work. Although the vested right in a renewal copyright may have been determined by
a timely renewal registration, the exercise of such right did not commence until the beginning
of the renewal term.
U.C.C. (Universal Copyright Convention). The U.C.C. is an international copyright treaty to
which the United States is a party. The treaty was drafted in Geneva in 1952 and came into force
in the United States on September 16, 1955. The treaty was revised and the United States is a
party to the version as revised at Paris in 1971 as of July 10, 1974. The practical purpose of the
Convention was to reduce formalities for securing copyright among participating countries for
certain literary, artistic, and scientific works. As a general rule, the U.C.C. required a participating
country to give the same protection to foreign works that meet the Convention requirements as
it gives to its own domestic works. To be eligible for renewal registration under the Convention,
a work should have been authored by a national of a participating country, or should have been
published for the first time in a participating country.
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author was a national of a country (other than the United States) that was a party to the U.C.C.
at the time of first publication, or if the work was first published in a U.C.C. country (other than
the United States) after September 16, 1955, and was not published in the United States within the
next thirty days. To be a U.C.C. work, copies had to bear the copyright notice prescribed by the
U.C.C. from the time of first publication. This notice consisted of the symbol © accompanied
by the name of the copyright proprietor and the year date of publication. The notice had to be
located on the work in such manner and location as to give reasonable notice of the copyright
claim. U.C.C. works were exempt in the United States from certain registration and deposit requirements and the manufacturing clause. (These exemptions were not applicable to works by
U.S. nationals or domiciliaries, or to works first published in the United States.) U.C.C. works
secured statutory protection in the United States automatically upon publication with the required copyright notice. Although no registration was required to secure the full original term
of copyright in the United States, renewal registration during the last year of the original term
was required to extend copyright into the renewal term. An affidavit attesting to the facts of first
publication and proof of copyright notice had to accompany the renewal claim, if no registration
was made for the original term.
Unitary work. For renewal registration purposes, a single work which has a common design or

overarching theme and where, if there are component parts within the work, the parts are joined
together, merged, or otherwise absorbed into an integrated or unified whole. The component
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parts may be inseparable (as in a novel or a mural painting or certain types of dramatic works),
or separable but interdependent (as in a motion picture or the words and music of a song). A
unitary work, with its requisite elements of merger and unity, can be contrasted with a published
collection in which independent or disparate works of authorship are assembled or gathered
together, but not merged or absorbed into a unified whole, and with a composite work, which
lacks a common design or unity. See U.S. Copyright Office, Study No. 12: Joint Ownership of
Copyrights (1958).
United States. For renewal registration purposes, the United States comprise the States, the
District of Columbia, the Commonwealth of Puerto Rico, Guam, U.S. Virgin Islands, Panama
Canal Zone, America Samoa, and other trust territories. For the manufacturing requirements,
unorganized areas under the jurisdiction of the United States (such as Guam, Panama Canal
Zone, Virgin Islands, and American Samoa) are not considered a part of the United States.
Unpublished collection. By regulation, certain types of unpublished works could be grouped
together and registered for the original term as a single work. Generally, to be registered as an
unpublished collection, the group of works had to be unpublished at the time of registration and
meet certain criteria. For information concerning these requirements, see Section 2125.
URAA. On December 8, 1994, the Copyright Act of 1976 was amended by the enactment of the
Uruguay Round Agreements Act (“URAA”), which provided (among other provisions) for the
automatic restoration of copyright in certain foreign works (or statutory protection in the case
of foreign sound recordings) that were in the public domain in the United States but not in
their “source country.” Copyright in the United States was automatically restored (or secured)
for such works on January 1, 1996 (or on the date of adherence or proclamation of the source
country, if later) and endures for the remainder of the term a work would have otherwise been
granted in the United States. (For published or constructed architectural works, the effective
date of restoration of U.S. copyright is December 1, 1990.) Claims in restored copyrights may
be registered on Form GATT, but renewal registration is not appropriate, even when a restored
copyright is in its renewal term.
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U.S. author. For renewal registration purposes, an individual author who is a national or domiciliary of the United States, or a proprietary author which is registered or headquartered in
the United States at the time of first publication.
U.S. work. For renewal registration purposes, works written by an author who was stateless, or
who was a U.S. national or domiciliary at the time of first publication. A work first published
in the United States may not be a U.S. work (as when the author is neither a U.S. national or
domiciliary, nor a national of a country with which the United States has copyright relations). All
unpublished photographs were regarded to be of U.S. origin for registration purposes regardless
of the nationality or domicile of the author.
Vested owner. A party in whom the renewal copyright vested on the first day of the renewal term.
A renewal claim filed during the renewal term must identify at least one vested owner.
Vesting date. For renewal registration purposes, the vesting date is the first day of the renewal term.
Widow or Widower. “The author’s ‘widow’ or ‘widower’ is the author’s surviving spouse under

the law of the author’s domicile at the time of his or her death, whether or not the spouse has
later remarried.” 17 U.S.C. § 101.
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Writing of an author. To be regarded as a “writing,” a work should contain at least a certain

minimum amount of original literary, pictorial, or musical material.
Work copyrighted by a corporate body otherwise than as assignee or licensee of the author.

For renewal registration purposes, a type of work created by persons (plural) related to a corporation neither as employees for hire nor as assignors or licensors in which the mutual contributions
are fused so as to be indistinguishable. For example, members of a religious order who have
renounced ownership of worldly possessions, or board members of a corporation who create a
textual presentation on their own time but for the corporation.
Work made for hire. For renewal registration purposes, a type of proprietary work which allows
“an employer for whom such work is made for hire” to claim the renewal copyright. Pub. L. No.
61-281, § 24, 61 Stat. 652, 659 (1947). See U.S. Copyright Office, “Work Made for Hire” under
the 1909 Copyright Law (2005).
Works of foreign origin (foreign works). For renewal registration purposes, works, other than
U.C.C. works, by foreign authors (including joint works by one or more foreign authors), that,
if published, were first published outside the territorial limits and jurisdiction of the United
States. A work by an author who was a national or domiciliary of the United States at the time
of first publication is not considered a work of foreign origin.
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COMPENDIUM: CHAPTER 2200

NOTICE OF COPYRIGHT
2201

What This Chapter Covers

This Chapter discusses the notice requirements for U.S. works published in copies and phonorecords in the United States between January 1, 1978 and February 28, 1989, when copyright
notice was required for published works.
This Chapter does not cover works published before January 1, 1978 under the Copyright Act of
1909. For information on the notice requirements for works first published prior to January 1,
1978, see Chapter 2100 (Renewal Registration).

2202
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Works Exempt From the Notice Requirement
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Notice is optional for works first published on or after March 1, 1989.
The Berne Convention Implementation Act of 1988 amended the Copyright Act of 1976 by making notice optional for works published on or after this date. The Uruguay Round Agreements
Act amended the statute by restoring copyrights for foreign works that lost copyright protection
in the United States for failure to comply with notice requirements prior to March 1, 1989. This
includes (i) works created by an author who is a citizen of, or domiciled in, a country that has
entered into a copyright treaty with the United States, and (ii) works first published, or sound
recordings first fixed, in a country that has entered into a copyright treaty with the United States.
For a detailed discussion of foreign works, see Chapter 2000.
For purpose of this Chapter, these types of works are collectively referred to as “Post-Berne Works.”

2202.2(A)

Advantages to Using Notice on Post-Berne Works

Although notice is optional for unpublished works, foreign works, or works published on or
after March 1, 1989, the U.S. Copyright Office strongly encourages copyright owners to use a
notice for the following reasons:
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• It puts potential users on notice that copyright is claimed in the work.
• In the case of a published work, a notice may prevent a defendant in a copyright infringement

action from attempting to limit his or her liability for damages or injunctive relief based on
an innocent infringement defense.

• It identifies the copyright owner at the time the work was first published for parties seeking
permission to use the work.

• It identifies the year of first publication, which may be used to determine the term of copyright

protection in the case of an anonymous work, a pseudonymous work, or a work made for hire.

• It may prevent the work from becoming an orphan work by identifying the copyright owner
and/or specifying the term of the copyright.

See 17 U.S.C. §§ 401(d), 402(d), 405(b), 406(a), 504(c)(2).
Copyright owners may use any form of notice for an unpublished work, a foreign work, or a
work published on or after March 1, 1989. As a general rule, Post-Berne works do not need to
comply with the notice requirements set forth in Sections 401 or 402 of the Copyright Act or
any of the other requirements discussed in Sections 2203 through 2209 below.
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2202.2(B)

or phonorecords of that work has no effect on the validity of the copyright. However, if the information provided in the application is inconsistent with the information contained in the notice, the
registration specialist may communicate with the applicant.

2203

2203.1

Requirement of Notice

Works First Published Between January 1, 1978 and February 28, 1989

Prior to March 1, 1989, when a copyrighted work was published with the authority of the copyright owner in the United States or elsewhere, the copyright law generally required that a notice
be placed “on all publicly distributed copies from which the work can be visually perceived.”
Likewise, the copyright law generally required that a notice be placed “on all publicly distributed
phonorecords of [a] sound recording” published in the United States or elsewhere with the authority of the copyright owner. See Copyright Act of 1976, §§ 401(a), 402(a), 90 Stat. 2541, 257677 (1976) (current version at 17 U.S.C. §§ 401(a), 402(a)). However, certain omissions of notice
before March 1, 1989 could be cured under the 1976 Act. See Section 2203.4.
For a definition and discussion of publication, see Chapter 1900.
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2203.2

Visually Perceptible Copies

Prior to March 1, 1989, a notice was required for visually perceptible copies of a work published
with the authority of the copyright owner. Copies are “material objects, other than phonorecords,
in which a work is fixed by any method now known or later developed, and from which the work
can be perceived, reproduced, or otherwise communicated, either directly or indirectly with the
aid of a machine or device.” 17 U.S.C. § 101 (definition of “copies”).
A copy is considered visually perceptible if the work is fixed in a tangible medium of expression and if the work can be visually perceived, either directly or with the aid of a machine or
device. Examples of works fixed in visually perceptible copies include books, sheet music, and
photographs. By contrast, a literary, dramatic, or musical work fixed in a phonorecord is not
considered a visually perceptible copy of that work.

2203.3

Phonorecords

Prior to March 1, 1989, a notice was required when a U.S. sound recording was published on
phonorecords with the authority of the copyright owner.
There is a fundamental distinction between a sound recording and a phonorecord. A sound
recording is a work of authorship that results from the fixation of a series of sounds, such as a
recording of a song, a recording of a speech, or other types of audio recordings. By contrast, a
phonorecord is a material object that contains a sound recording, such as a vinyl disc, cassette,
compact disc, digital audio file (e.g., .mp3, .wav), or other recording medium. Specifically, the
Copyright Act defines phonorecords as “material objects in which sounds, other than those accompanying a motion picture or other audiovisual work, are fixed by any method now known
or later developed, and from which the sounds can be perceived, reproduced, or otherwise communicated, either directly or with the aid of a machine or device.” 17 U.S.C. § 101 (definition of
“phonorecords”).
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Although notice was required for U.S. sound recordings, notice was not required when a musical
work, literary work, or dramatic work was published on phonorecords, because a phonorecord
is not a visually perceptible copy of these types of works.
Compare Copyright Act of 1976, §402(a), 90 Stat. 2541, 2577 (1976) (stating that whenever a
sound recording “is published in the United States or elsewhere by authority of the copyright
owner” a notice “shall be placed on all publicly distributed phonorecords of the sound recording”) with id. § 402(a), 90 Stat. at 2576 (stating that “[w]henever a work protected under this
title is published in the United States or elsewhere by authority of the copyright owner,” a notice
“shall be placed on all publicly distributed copies from which the work can be visually perceived”).

2203.4

Omission of Notice on Works First Published Between January 1, 1978 and
February 28, 1989

The omission of a notice on a work published between January 1, 1978 and February 28, 1989
with the authority of the copyright owner does not invalidate the copyright, provided that one
of the following conditions has been met:
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• The notice was omitted from no more than a relatively small number of copies or phonorecords distributed to the public; or

• The work was registered before or within five years after the publication without notice and

a reasonable effort was made “to add notice to all copies or phonorecords that are distributed
to the public in the United States after the omission has been discovered;” or

• The omission was “in violation of an express requirement in writing that, as a condition of

the copyright owner’s authorization of the public distribution of copies or phonorecords,
they bear the prescribed notice.”

17 U.S.C. § 405(a). Likewise, the omission of a notice on a work published between January
1, 1978 and February 28, 1989 does not invalidate the copyright in that work if the notice was
removed from the copies or phonorecords without the authorization of the copyright owner.
See 17 U.S.C. § 405(c).

2204

2204.1

The Form of the Notice

Notice for Works Fixed in Copies
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A notice for a work published before March 1, 1989 that has been fixed in copies should include
the following elements:

• 17 U.S.C. § 401(b). Each of these terms are discussed in Sections 2204.4 and 2205 below. The

elements of the notice should appear as a single continuous statement containing the copyright symbol or the word “Copyright” or the abbreviation “Copr.,” followed by the year of
first publication, followed by the name of the copyright owner.
Examples:

• © 1978 John Doe
• Copyright 1980 John Doe
• Copr. 1982 John Doe
In the case of a pictorial, graphic, or sculptural work, the year of publication may be omitted if the
work is reproduced on greeting cards, postcards, stationery, jewelry, dolls, toys, or any useful article.
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2204.2

Notice for Sound Recordings Fixed on Phonorecords

A notice for a sound recording fixed in phonorecords and published before March 1, 1989
should include the following elements:

• The symbol π (i.e., the letter P in a circle);
• The year of first publication; and
• The name of the copyright owner for the sound recording, or an abbreviation by which the
name can be recognized, or a generally known alternative designation of the owner.

17 U.S.C. § 402(b). Each of these terms are discussed in Sections 2204.4 and 2205 below. The
elements of the notice should appear as a single continuous statement containing the π symbol,
followed by the year of first publication, followed by the name of the copyright owner.
Example:

• π 1984 John Doe Records
If the producer of the sound recording is named on the labels or containers for the phonorecord,
and if no other name appears in conjunction with the notice, the producer’s name is considered
part of the notice. See id.
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Variations on the © or ℗ Symbol or the Word “Copyright”

Some variants on the symbols © or π or the word “copyright” may be acceptable and the use of
such variants may not result in a defective notice. By contrast, an unacceptable variant will be
treated as an omission of the notice.

2204.4(A)

Variants for the © Symbol

A variant of the symbol © is acceptable only if it resembles the © closely enough to indicate
clearly that the variant is intended to be the copyright symbol. Acceptable variants include:

• The letter c with a parenthesis over the top.
• The letter c with a parenthesis under the bottom.
• (c
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• c)
• (c)
• The letter c with an unenclosed circle around it.
Examples of unacceptable variants on the © symbol include the following:

• CO
• C
• C/O
• @ (i.e., the letter a in a circle).
• The letter c with a circle attached to the bottom of the letter.
• The letter c in a square.
• [c]
2204.4(B)
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Variants for the ℗ Symbol

• (P
• P)
• (P)
• The letter P with an unenclosed circle around it.
2204.4(C)

Variants for the Word “Copyright”

A misspelled or variant form of the word “Copyright” or the abbreviation “copr.” may be accepted
if it is clear that the term is intended to be “copyright.” Acceptable variants include:

• Copyrighted
• Copywrite
• Copywritten
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• Copyright Pending
• Copyright Applied For
• Copyright and Registered
• Registered U.S. Copyright Office
• Copy
• Copyr.
The term “All Rights Reserved” or the like is not an element of the notice prescribed by U.S. law,
and it is not an acceptable variant or substitute for the word “copyright” or the abbreviation “Copr.”
The same is true for similar statements in other languages, such as “Todos los Derechos Reservados.”
However, the use of such terms in juxtaposition with an acceptable notice is permitted.
Examples:

• Copyright 1986 Frontier Medicine. All Rights Reserved.
• © 1988 Abigail Villagros de Izaguirra. Todos los Derechos Reservados.
2205
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Inc.
,
p
u
Elements of Notice
ro
19
0
G
2
w
,
o
1
. Zill March 1
v
.
c
Year
T, In ived on
H
V
in
ch
cited 5587 ar
Year of
Publication
17-3
.
o
N
As a general rule, the notice on visually perceptible copies and on phonorecords of sound
recordings must include the year of first publication. The notice on copies of a compilation
or derivative work incorporating previously published material only requires the year of first
publication for the compilation or derivative work. 17 U.S.C. §§ 401(b)(2), 402(b)(2).
A notice may be accepted if the year of publication is presented in any of the following forms:

• Arabic numerals (e.g., 1981).
• Abbreviations of Arabic numerals (e.g., ’81).
• Roman numerals (e.g., MCMLXXXI).
• Numeric words (e.g., Nineteen Hundred Eighty-One).
• The year of first publication followed by multiple year dates (e.g., 1981, 1982, 1983).
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2205.1(B)

Year of Publication Omitted

If a U.S. work was publicly distributed by authority of the copyright owner between January 1,
1978 and February 28, 1989, and if the copies or phonorecords contain no year date that could
reasonably be regarded as part of the notice, the U.S. Copyright Office considers the work to be
published without any notice.

2205.1(C)

Antedated Notice: Date in the Notice Earlier than the Actual Year
of First Publication

An antedated notice is a notice that contains a date that is earlier than the year that the work
was first published.
Example:

• Monster Trucks, Inc. first published a parts catalog in 1986 with an antedated
notice that reads: “© 1985 Monster Trucks.”
If a U.S. work was publicly distributed by authority of the copyright owner between January 1,
1978 and February 28, 1989 with an antedated notice, it is considered an error in the date. This
error does not affect the validity of the copyright in that work. 17 U.S.C. § 406(b), (c).
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If the date in the notice is only one year (or less) earlier than the date of publication specified in
the application, the registration specialist will register the claim and will add an annotation,
such as: “Regarding publication: year date in notice ____.” If the date is two or more years earlier
than the date of publication specified in the application, the specialist will communicate with the
applicant to determine if the publication date is correct. If the date specified in the application
is incorrect, the specialist may add the correct date to the application, register the claim, and add
a note to the registration record. If the date specified in the application is correct and the work
is not a derivative work, the registration specialist will register the claim and add an annotation,
such as: “Regarding publication: year date in notice ____. Publication date confirmed correct in
phone call/email with ____ on ____.”
NOTE: Using an antedated notice in an anonymous work, pseudonymous work, or work made

for hire may affect the term of the copyright if the work was first published in the United States
between January 1, 1978 and February 28, 1989. In such cases, the term is computed from the year
of publication that appears in the notice, rather than from the actual year of first publication.

2205.1(D)

Postdated Notice: Date in the Notice Later than the Actual Year
of First Publication

A postdated notice is a notice that contains a date that is later than the year that the work was
first published.
Example:

• A song book first published in 1985 with a postdated notice that reads: “Copyright 1986 Arpeggio Music.”
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If a work was publicly distributed by authority of the copyright owner with a postdated notice
between January 1, 1978 and February 28, 1989, it is considered an error in the date. 17 U.S.C. §
406(b), (c).
If the date in the notice is no more than one year later than the date of publication specified in
the application, the registration specialist generally will register the claim without communicating with the applicant, although he or she will add an annotation to the record, such as:
“Regarding publication: year date in notice ____.”
If a U.S. work was publicly distributed by authority of the copyright owner between January
1, 1978 and February 28, 1989, and if the date in the notice is two or more years later than the
year in which the work was first published, the U.S. Copyright Office considers the work to be
published without any notice. If the work is submitted for registration more than five years after
the date of first publication, the registration specialist will refuse to register the claim if he or she
determines that the work is a U.S. work.
NOTE: This policy equally applies to certain works of visual art, such as jewelry, dolls, or toys

that contain a postdated notice, notwithstanding the fact that a year date is not required in the
notice for such works.

2205.1(E)

Dispersed Date in a Notice
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the notice. For instance, the U.S. Copyright Office may accept a date that appears in the “Library
of Congress Cataloging in Publication Data” or in the year of issue for a periodical, even if the
date does not appear on the same page as the rest of the notice.
In those cases where a year is required and no year of publication can be reasonably identified as
part of the notice, the Office will consider the work to be published without notice.

2205.1(F)

Multiple Dates in a Notice

If the notice contains two or more dates and if none of those dates represent the year of first
publication, the registration specialist will use the most recent date to determine if the work
was published with an adequate notice.
If the notice contains earlier dates as well as the actual year of first publication, the specialist may
communicate with the applicant if it appears that the work is a derivative work and the earlier
dates refer to the date of publication for an earlier version(s) or edition(s) of the work. In this case
the specialist will ask the applicant to complete the Limitation of Claim field/space in order to
limit the claim to the new material appearing in the derivative work for the first time. Likewise,
the specialist may communicate with the applicant if it appears that the earlier dates refer to
the date of registration for any unclaimable material that has been incorporated into the work.
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2205.2

2205.2(A)

Name

Name of Copyright Owner

As a general rule, the copyright notice on both copies and phonorecords must include one of
the following:

• The name of the owner of copyright in the work or an abbreviation by which the name can
be recognized, or

• A generally known alternative designation of the owner.
17 U.S.C. §§ 401(b)(3), 402(b)(3).
Ordinarily, the U.S. Copyright Office will not communicate with the applicant if the name in
the notice appears sufficient to identify the copyright owner.

2205.2(B)

Name of Copyright Owner Omitted

If a U.S. work was publicly distributed by authority of the copyright owner between January 1,
1978 and February 28, 1989 and if the notice does not contain a name that could reasonably be
considered a part of the notice, the U.S. Copyright Office considers the work to be published
without any notice.

2205.2(C)
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For purposes
17-of3notice, the copyright owner is the “claimant” or proprietor of all rights at the
.
o
N the work was published. For purposes of registration, the copyright claimant must be (i)
time
the author of the work or (ii) a person or organization that has obtained all the exclusive rights
of copyright that initially belonged to the author.

In most cases, the name provided in the application will be the same as the name that appears
in the notice. In some cases, the claimant named in the application and the copyright owner
named in the notice may be different. Both names may be correct, provided that the copyright
was assigned to the copyright claimant between the date that the work was first published and
the date that the application was submitted to the U.S. Copyright Office. In such situations, a
transfer statement must be provided in the application.
If the claimant named in the application does not appear to be the author or owner of all U.S.
rights in the work based on information provided elsewhere in the registration materials or
obtained from other sources, the specialist will communicate with the applicant to resolve any
inconsistency between the name provided in the application and the name in the notice.
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2205.2(D)

Variants, Abbreviations, Alternative Designations, or Pseudonyms
for the Copyright Owner

A notice may contain an abbreviation by which the copyright owner can be recognized or a
generally known alternative designation. In such cases, the applicant should provide the legal
name of the claimant and specify the relationship between the legal name and the name that
appears in the notice.
A recognizable abbreviation for the copyright owner’s full name typically contains an abbreviation for each significant word in that name.
Example:

• “Merc. Rec.” for Mercury Records Corporation.
A generally known alternative designation for the copyright owner’s full name may contain part
of that name, the copyright owner’s well-known initials, or a completely different name.
Examples:

• “Atlantic” for Atlantic Recording Corporation.
• “NBC” for National Broadcasting Company.
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• “Melodium” for Genius Recording Co.

If the name, abbreviation, or alternative designation in the notice is so vague, truncated, or ambiguous that it could not identify any person or entity as a copyright owner, the U.S. Copyright
Office will consider the work to be published without any name in the notice.

2205.2(E)

Deceased Person Named in the Notice

A deceased person cannot own copyright or any other property. If the work was published
during the owner’s lifetime and the name provided in the notice was correct, and if the work
is submitted for registration after the owner’s death, the applicant must name the owner of all
rights at the time the application is submitted for registration and provide a transfer statement
explaining how that party obtained ownership of the copyright.
If the U.S. Copyright Office has reason to believe that the person named in the notice died before
the first publication of the work, the Office will treat this as an error in the notice. If the publication was authorized by the copyright owner, the error will not affect the validity or ownership
of the copyright in the work. However, it may allow a third party to assert an innocent infringement defense unless one of the following events has occurred:
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• The work was registered in the name of the copyright owner before the alleged infringement
began; or

• A document executed by the person named in the notice showing the ownership of the copyright was recorded before the alleged infringement began.

See 17 U.S.C. § 406(a).

2205.2(F)

Copyright Owner Identified by Reference

A notice that identifies the copyright owner by reference, such as “copyright by author” or “copyright by publisher,” is acceptable if the copies or phonorecords contain a name, abbreviation, or
a generally known designation that identifies the copyright owner as the author, the publisher,
or another person or legal entity.
If the copies or phonorecords do not contain the name, an abbreviation of the name, or generally
known designation that identifies the copyright owner, the U.S. Copyright Office considers the
work to be published without notice. 17 U.S.C. § 406(c).

2205.2(G)

2205.2(H)

Multiple Names in the Notice
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the copies or phonorecords contain a name, abbreviation, or generally known alternative
designation for the copyright owner that is separated from the other elements of the notice, the
notice may be accepted, provided that the name can reasonably be considered part of the notice.
If the copies or phonorecords contain two or more names, abbreviations, or alternative designations that are equally identifiable with the rest of the notice, the notice may be accepted if any
of those names, abbreviations, or alternative designations is capable of identifying any person
or entity as a copyright owner.
If none of the names, abbreviations, or alternative designations is identifiable with the rest of
the notice, the U.S. Copyright Office considers the work to be published without any notice.

2205.2(I)

Error in the Name of the Copyright Owner

When the person named in the notice was authorized by the copyright owner to publish the
work, but is not the actual copyright owner, it is considered to be an error in the name. This does
not affect the validity or ownership of the copyright. In such cases, the work may be registered at
any time before the copyright expires, provided that the applicant identifies the claimant who
owns the copyright at the time when the application is submitted to the U.S. Copyright Office.
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17 U.S.C. § 406(a).

2206

2206.1

Affixation of the Notice

Affixation and Position of the Notice

The Copyright Act states that the notice shall be affixed on publicly distributed copies and phonorecords in such a manner and in a location that provides reasonable notice to the public of
the claim to copyright.
In all cases, the acceptability of a notice depends upon its being permanently legible to an ordinary user of the work and affixed to the copies in such manner and position that it is not
concealed from view upon reasonable examination.

2206.2

Affixation of Notice on Copies

If a notice is not affixed to copies or phonorecords in such manner and location as to give
reasonable notice of the claim to copyright, the U.S. Copyright Office considers the work to be
published without notice. 17 U.S.C. §§ 401(c), 402(c).

2206.3

2206.4
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Handwritten, Typewritten, or Rubber-Stamped Notice on Published
Copies or Phonorecords

As a general rule, if a handwritten, typewritten, or rubber-stamped notice appears on copies
or phonorecords of a work published between January 1, 1978 and February 28, 1989, the U.S.
Copyright Office may ask the applicant whether a similar notice appeared on all the copies or
phonorecords when the work was first published.

2206.5

Legibility of the Notice

A blurred notice may be acceptable if it is legible, but a notice that is so badly blurred as to be
illegible will be treated as an omission of notice.

2206.6

Microscopic Notice

In general, a notice that is so small that it cannot be read without a magnifying glass is considered
unacceptable and will be treated as if the work was published without notice, unless the work
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itself requires magnification for its ordinary use and provided that the notice is readable when
the work has been magnified.

2206.7

Concealed Notice

A concealed notice that is permanently covered so that it cannot be seen without damaging or
tearing the work apart is unacceptable. The U.S. Copyright Office considers such works to be
published without notice. To be acceptable, a notice must be legible to an ordinary user of the
work under normal conditions of use and affixed to the copies in such a manner and position
that when affixed it is not concealed from view upon reasonable examination by the Office or
the ordinary user. See 17 U.S.C. §§ 401(c), 402(c).
Examples:

• A notice on the margin or back of a painting that is concealed under a permanent frame or mat is unacceptable.

• A notice on the bottom of a figurine that is cemented on a base so that the
notice is concealed is unacceptable.
2206.8

2207

Notice Visible Upon Ordinary Use
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The Copyright Act directs the Register of Copyrights to adopt specific regulations for the placement of copyright notice for various works. 17 U.S.C. § 401(c). These regulations are found at
37 C.F.R. § 201.20.

2207.1

Literary Works

As explained in Section 2202.2, notice is optional for works published on or after March 1, 1989.
Prior to that date, a notice was required when a U.S. literary work was publicly distributed in
visually perceptible copies, such as a book or a magazine. When a notice is included on a copy
of a literary work, it is considered acceptable if it appears in any of the locations described in
Sections 2207.1(A) through 2207.2.
NOTE: For purposes of this Section, the term “leaf” means a sheet of paper or the like, that may exist

as a separate item or as a part of a book or similar publication. A “page” is a single side of a leaf.
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2207.1(A)

Literary Works Published in Book Form

In the case of works published in book form, a notice is acceptable if it appears on the copies in
any of the following positions:

• The title page, if any.
• The page immediately following the title page, if any.
• Either side of the front cover, if any, or if there is no front cover, on either side of the front
leaf of the copies.

• Either side of the back cover, if any, or if there is no back cover, either side of the back leaf of
the copies.

• The first page of the main body of the work.
• The last page of the main body of the work.
• Any page between the front page and the first page of the main body of the work, if (i) there

are no more than ten pages between the front page and the first page of the main body of the
work, and (ii) the notice is reproduced prominently and is set apart from the other matter on
the page where it appears.
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2207.1(B)

Single Leaf Works

In the case of a literary work consisting of a single leaf, a notice is acceptable if it is reproduced
in the copies anywhere on the front or back of the leaf. 37 C.F.R. § 201.20(e).

2207.1(C)

Dust Jackets

A notice of copyright on the dust jacket of a book is not an acceptable notice for the book, because the dust jacket is not permanently attached to the book. Likewise, a notice appearing in a
book is not an acceptable notice for the dust jacket or any material appearing on that dust jacket,
even if the book refers to the jacket or material appearing on the jacket.

2207.1(D)

Literary Works Embodied in Phonorecords

A notice is not required for literary works published solely in phonorecords, because phonorecords are not considered visually perceptible copies of such works.
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2207.1(E)

Periodicals or Other Serials

The notice for a work published as an issue of a periodical or other serial may be acceptable if it
appears in any of the locations discussed in Section 2207.1(A) or if it is located:

• As part of, or adjacent to, the masthead, or on the page containing the masthead; or
• Adjacent to a prominent heading, appearing at or near the front of the issue, containing the

title of the periodical or other serial and any combination of the volume and issue number
and date of the issue.

37 C.F.R. § 201.20(d)(1)-(9).

2207.2

Contributions to Collective Works

A general notice for a collective work as a whole covers the separate contributions that it contains (regardless of ownership), except for any advertisements inserted on behalf of persons other
than the copyright owner for the collective work.
In addition, a separate notice for a contribution to a collective work may be acceptable if it appears in any of the following positions:
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end of the contribution; or (iv) on any of the pages where the contribution appears, provided
that the contribution is reproduced on no more than twenty pages of the collective work;
the notice is reproduced prominently and is set apart from other matter on the page where it
appears; and through format, wording, or both, the application of the notice to the particular
contribution is made clear.

Alternatively, a separate notice for a contribution to a collective work may be acceptable if it
clearly appears in juxtaposition with a separate listing of the contribution by full title and author
and is located either:

• On the page bearing the notice for the collective work as a whole (if any); or
• In a clearly identified and readily accessible table of contents or listing of acknowledgments
appearing near the front or back of the collective work.

If the contribution is a musical work, a notice is acceptable if it appears in any of the locations discussed above or if it is located on the first page of music for the contribution. 37 C.F.R. § 201.20(f).
If a collective work was publicly distributed with a notice for the collective work as a whole—but
without a separate notice for the contributions to that work—the notice covers the contribu-
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tions, even if the copyright owner named in the notice is not the copyright owner of those
contributions (except for advertisements inserted on behalf of persons other than the owner of
the collective work).

2207.3

2207.3(A)

Musical Works

Musical Works Embodied in Copies

As explained in Section 2202.2, notice is optional for works published on or after March 1, 1989.
Prior to that date, a notice was required when a U.S. musical work was publicly distributed in
visually perceptible copies, such as sheet music or liner notes. When a notice is included on a
copy of a musical work, it is considered acceptable if it appears in any of the locations described
in Sections 2207.1(A) or 2207.1(E) or if the notice appears on the first page of the music. 37 C.F.R.
§ 201.20(d)(1)-(10).

2207.3(B)

Musical Works Embodied in Phonorecords

A notice is not required for musical works published solely in phonorecords, because phonorecords are not considered visually perceptible copies of such works.

2207.4
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N a notice is included on a phonorecord that contains a sound recording, the notice is conWhen
sidered acceptable if it appears anywhere on the surface of the phonorecord or the phonorecord
label or container. 17 U.S.C. § 402(c). A container includes the jacket housing a disc, or the box or
jewel case housing a cassette or compact disc, but does not include an outer mailing or packaging box, envelope, or other wrapper intended for disposal once the phonorecord is put into use.
If the label(s) or container(s) for the phonorecord identify the producer of the sound recording
and “if no other name appears in conjunction with the notice, the producer’s name shall be
considered as part of the notice.” 17 U.S.C. § 402(b)(3).
Example:

• An application names Doe Recording Co. as author of the sound recording
published in 1981. The work made for hire box is checked “yes.” The following
notice appears on the left side of the label on a 45 rpm disk: “π 1981.”

• The following statement appears on the right side of the label: “Doe Recording Company, Produced and arranged by Jay Jones.”

• The following statement appears along the bottom of the label: “Mfg. by Doe
Recording Co.”
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2207.5

2207.5(A)

Dramatic Works

Dramatic Works Embodied in Copies

As explained in Section 2202.2, notice is optional for works published on or after March 1, 1989.
Prior to that date, a notice was required when a U.S. dramatic work was publicly distributed
in visually perceptible copies, such as a script. When a notice is included on a copy of a dramatic work, it is considered acceptable if it appears in any of the locations described in Sections
2207.1(A) or 2207.1(E) or if the notice appears on the first page of the work.

2207.5(B)

Dramatic Works Embodied in Phonorecords

A notice is not required for dramatic works published solely in phonorecords, because phonorecords are not considered visually perceptible copies of such works.

2207.6

Motion Pictures and Other Audiovisual Works

Acceptable methods for affixing and positioning the notice on a motion picture or other audiovisual work include:
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• at or immediately following the beginning of the work; or
• at or immediately preceding the end of the work.

• In the case of a motion picture or other audiovisual work that is distributed to the public for

private use, the notice may be affixed, in any of the locations listed above, or on the housing,
or container if it is a permanent receptacle for the work.

• In the case of an untitled motion picture or other audiovisual work whose duration is sixty

seconds or less, a notice is acceptable if it appears in any of the locations listed above or if it
is embodied in the copies by a photomechanical or electronic process in such a position that
it ordinarily would appear to the projectionist or broadcaster when preparing the work for
performance, provided that it is located on the leader of the film or tape immediately preceding the beginning of the work.

37 C.F.R. § 201.20(h).
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2207.7

Pictorial, Graphic, and Sculptural Works

Acceptable methods for affixing and positioning the notice on a pictorial, graphic, or sculptural
work include:

• Where a work is reproduced in two-dimensional copies, a notice is acceptable if it is affixed

directly or by means of a label cemented, sewn, or otherwise attached durably, so as to withstand normal use, on the front or back of the copies, or to any backing, mounting, matting,
framing, or other material to which the copies are durably attached, so as to withstand normal
use, or in which they are permanently housed.

• Where a work is reproduced in three-dimensional copies, a notice is acceptable if it is affixed

directly or by means of a label cemented, sewn, or otherwise attached durably, so as to withstand normal use, to any visible portion of the work, or to any base, mounting, framing, or
other material on which the copies are durably attached, so as to withstand normal use, or in
which they are permanently housed.

37 C.F.R. § 201.20(i)(1)-(2).

2207.7(A)

Works of Unusual Size or Characteristics
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Works

If it is impossible or extremely impractical to affix a notice directly to the copies or by means
of a durable label because of the size or physical characteristics of the material in which the
work is reproduced, a notice is acceptable if it appears on a tag that is of durable material, so as
to withstand normal use, and if it is attached to the copy with sufficient durability that it will
remain with the copy while it is passing through its normal channels of commerce. 37 C.F.R. §
201.20(i)(3).

2207.7(B)

Where a work is reproduced in copies consisting of sheet-like or strip material bearing multiple
or continuous reproductions of the work, the notice may be applied to:

• The reproduction itself; or
• The margin, selvage, or reverse side of the material at frequent and regular intervals; or
• If the material contains neither a selvage nor a reverse side, to tags or labels attached to the
copies and to any spools, reels, or containers housing them in such a

• way that a notice is visible while the copies are passing through their normal channels of
commerce.

37 C.F.R. § 201.20(i)(4).
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2207.7(C)

Works with Separable Parts Published in a Permanent Container

As a general rule, when the separate component parts of a work are permanently housed in a
container, such as a game or puzzle box, a single, general notice reproduced on the permanent
container is acceptable for the visually perceptible parts. 37 C.F.R. § 201.20(i)(5).

2207.7(D)

Reversible Works

In the case of a mold, decal, or other work that is the reverse of the product that is intended to
result from its use, a notice is acceptable even if it is printed in reverse.

2207.7(E)

Year of First Publication Omitted

The year of publication may be omitted from a notice when a pictorial, graphic, or sculptural
work with accompanying text (if any) is reproduced in or on greeting cards, postcards, stationery,
jewelry, dolls, toys, or a useful article.
NOTE: A label is not considered a useful article for these purposes. Textiles and fabrics are useful

articles, but they do not require a year of publication. When a copyright notice for a textile or a
fabric is contained on a label affixed to the textile or fabric and the year of publication is omitted
from the notice, the notice is acceptable with respect to the textile or fabric.
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Although one notice per unit of publication is legally sufficient, placing a notice on each part of
a multi-part work ensures that the public is put on notice that the copyright owner has asserted
a claim to copyright in each part of the unit.
Examples:

• A notice on the first disk of a twelve disc collection is acceptable for the entire
collection, but a notice on the sixth disc of a twelve disc collection is only acceptable for that disc.

• A notice properly positioned on a unit consisting of a musical score and parts
is acceptable for the entire unit, but a notice only on one or more of the parts
is acceptable only for those parts.

• A notice on the permanent container or box for a multimedia kit is acceptable.
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2207.9

Works Published in Machine-Readable Copies

For works published in machine readable copies, such as semiconductor chips, optical discs,
magnetic tapes, or similar storage media that cannot ordinarily be perceived without the aid of
a machine or device, a notice may be acceptable if it appears in the following manner:

• The notice is embodied in visually perceptible printouts of the work, provided that it appears
either with or near the title or at the end of the work.

• The notice is displayed at the user’s terminal at sign-on.
• The notice continuously appears on a terminal display.
• The legible notice is reproduced durably, so as to withstand normal use, on a gummed or
other label securely affixed to the copies or to a box, reel, cartridge, cassette, or other container
used as a permanent receptacle for the copies.

37 C.F.R. § 201.20(g).
NOTE: Works that require the use of a machine or device to optically enlarge the work, such as

films, filmstrips, and works published in any variety of microfilm, are not considered machinereadable works.

2208
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If the work was published on or after March 1, 1989, the U.S. Copyright Office may register the
claim even if this statement does not appear in the notice. By contrast, if the work was published
between January 1, 1978 and February 28, 1989, the failure to include this statement may be
considered an omission of the notice.

2209

2209.1

General, Specific, and Restricted Notice

General and Specific Notice

A general notice is a notice that contains the elements listed in Sections 2204.1 or 2204.2 (e.g., ©
1981 John Doe). A specific notice is a notice that identifies the portions or features of the work
that belong to the copyright owner (e.g., “Introduction and illustrations © 1981 Popular Publishing Co.” or “Arrangement © 1981 Newstyle Music Co.”).
A general notice may be used on a work of authorship, even if the claim is limited to a specific
portion of that work, such as the introduction to a biography or the new material that appears
in the second edition of a textbook.
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If the work contains a specific notice that identifies specific aspects of the work, the registration
specialist may communicate with the applicant if those aspects are not reflected in the application or if the claim is unclear.

2209.2

Restricted Notice

A restricted notice is a notice that contains a statement indicating that the notice does not cover
certain material that appears in the work.
Example:

• “Copyright 1980 XYZ Publisher, no copyright claimed in illustration.”
If the notice specifies only the material that has been excluded from the claim, the registration
specialist may add an annotation to the registration record, such as: “Regarding deposit: in
notice: [quote notice that appears on the deposit copy].”
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2301

What This Chapter Covers

This Chapter discusses the practices and procedures for recording the following types of documents with the U.S. Copyright Office:

• Transfers of copyright ownership.
• Documents pertaining to copyright.
• Documents pertaining to mask works and vessel designs (which may be recorded under the
same practices and procedures applicable to documents pertaining to copyright).

• Notices of termination.
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• Abandonments.

For information concerning the recordation of statements pertaining to renewal claims, see
Chapter 2100, Section 2139.
This Chapter does not discuss statements regarding the identity of authors of anonymous and
pseudonymous works or statements relating to the life or death of authors. Although the Office
is authorized to record these types of statements under Sections 302(c) or 302(d) of the Copyright Act, it has not issued specific regulations on this issue.
This Chapter does not discuss the following types of documents, which are recorded by the
Copyright Office’s Licensing Division:

• Certain contracts entered into by cable systems located outside of the forty-eight contiguous
states filed under Section 111(e)(2) of the Copyright Act.

• Statements of account filed by cable systems and satellite carriers under Sections 111 and 119
of the Copyright Act.

• Notices of intention to obtain a compulsory license for making and distributing phonorecords as well as statements of account filed under Section 115 of the Copyright Act.
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• Notices of distribution of digital audio recording devices or media and statements of account
filed under Sections 1003 and 1004 of the Copyright Act.

This Chapter does not discuss the procedure for recording a notice of intent to enforce a restored copyright filed under the Uruguay Round Agreements Act (“URAA”) or a statement of
intent pertaining to the restoration of copyright protection for certain motion pictures and
works embodied therein under the North American Free Trade Agreement Implementation Act
(“NAFTA”). For information concerning this procedure, see Copyright Restoration Under the
URAA (Circular 38b).
Likewise, this Chapter does not discuss the procedure for recording a distinctive identification
for an owner of a vessel design. For information concerning this procedure, see Chapter 1300,
Section 1309.3.

2302

The Recordation Section

The U.S. Copyright Office is a federally designated agency of record that is authorized by law
to maintain official records relating to copyright, including transfers of copyright ownership,
notices of termination, and other documents pertaining to copyright.
The Recordation Section is responsible for examining and recording documents that are filed
with the Office under Sections 203, 205, 302, 304, 903, and 1320 of the Copyright Act. The
Recordation Section is part of the Office of Public Records and Repositories. Among its other
responsibilities, this Office is responsible for recording interim designation of agents that are
filed under Section 512(c)(2) of the Copyright Act.

2303

Inc.
,
p
u
ro
19
0
G
2
w
,
o
1
. Zill March 1
v
.
c
T, In ived on
H
V
h 302(d), 304(c)(4)(A), 304(d)(1), 512(c)(2), 903(c), 1320(d).
in 205(a), c302(c),
17 U.S.C. §§
203(a)(4),
cited 5587 ar
17-3
.
o
N
Recordation
Distinguished from Registration

Recordation and registration are separate procedures. The U.S. Copyright Office registers claims
to copyright, while the Office records transfers of copyright ownership, documents pertaining
to copyright, and other documents that are listed in Section 2304 below.
To register a claim to copyright, an applicant must submit an application, deposit copy(ies),
and the appropriate filing fee. The registration specialist will examine the application and the
deposit copy(ies) to determine if the material deposited constitutes copyrightable subject matter
and if the other legal and formal requirements for registration have been met.
To record a document, a remitter must submit a signed document together with the appropriate
filing fee. A separate application is not required, although a remitter may submit a transfer or
other document pertaining to copyright together with a document cover sheet submitted on
Form DCS. For information concerning this form, see Section 2309.6.
A transfer of copyright ownership, a document pertaining to copyright, and other types of documents may be recorded, even if the copyright has not been registered with the Office. However,
recording a document is not a substitute for registering a copyright claim, and registering a
copyright claim is not a substitute for recording a document.
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For a general overview of the practices and procedures for registering a claim to copyright, see
Chapter 200.

2304

2304.1

What Types of Documents May or Must Be Recorded with the
U.S. Copyright Office?

Documents That Must Be Recorded

The following types of documents must be recorded with the U.S. Copyright Office:

• Notices of termination.
• Security interests in registered works.
• Designation of agent to receive notifications of alleged infringement under Section 512(c)
of the Copyright Act.

These types of documents are discussed in Sections 2304.1(A) through 2304.1(C) below.

2304.1(A)
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notice of termination must be recorded before the effective date of termination specified in the
Notices of Termination

notice. If a notice of termination is not recorded in a timely manner the notice will be invalid,
meaning that “the agreement will continue according to its own terms” and “all rights covered by
an existing grant will continue unchanged….” H.R. REP. NO. 94-1476, at 126, 128 (1976), reprinted
in 1976 U.S.C.C.A.N. 5659, 5742, 5744.
For information concerning notices of termination and the procedure for recording these types
of documents, see Section 2310.

2304.1(B)

Security Interests in Registered Works

Some courts have held that a security interest in a registered work must be recorded with the
U.S. Copyright Office as a condition for perfecting that interest.
For information concerning security interests and the procedure for recording these types of
documents, see Section 2309.3(E).
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2304.1(C)

Designation of Agent to Receive Notifications of Alleged Infringement
Under Section 512(c) of the Copyright Act

The Copyright Act allows online service providers to limit their liability for copyright infringement claims involving material that has been posted on their systems or networks at the direction of a user. To invoke this safe harbor, service providers must designate an agent to receive
notifications of alleged infringement and must provide the agent’s name, address, and other
contact information to the U.S. Copyright Office. See 17 U.S.C. § 512(c)(2).
For information concerning these types of documents and the procedures for recording them
with the Office, see Section 2312.

2304.2

Documents That May Be Recorded

The following types of documents may be recorded with the U.S. Copyright Office:

• Transfers of copyright ownership.
• Documents pertaining to copyright.
• Documents pertaining to mask works.
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• Statements regarding the identity of an author of an anonymous or pseudonymous work.
• Statements relating to the date of death of an author or a statement that an author is still
living on a particular date.

This is not an exhaustive list and other types of documents with a copyright interest may be
recorded with the U.S. Copyright Office.
Transfers and other documents pertaining to copyright (as well as documents pertaining to mask
works and vessel designs) are discussed in Section 2309 below.
Abandonments are discussed in Section 2311. For a discussion of documents pertaining to computer shareware and Visual Arts Registry Statements, see Sections 2313 and 2314.

2305

Overview of the Recordation Process

The U.S. Copyright Office has recorded assignments and other documents related to copyright
since 1897. Although the Office has performed this function for more than 100 years, the recordation process is frequently misunderstood.
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Typically, a party submits an original signed document or a legible reproduction of a signed
document that has been certified to be a true copy of the original. The party that makes this
submission is known as the “remitter.”
Upon request, the Office will provide a return receipt confirming that a transfer or other document pertaining to copyright has been received in the Office. For information concerning this
procedure, see Section 2309.14 below.
A recordation specialist will examine the document to determine if it satisfies the requirements
of the Copyright Act and the Office’s regulations and to determine if the correct filing fee has
been paid. If the relevant requirements have been met, the document will be recorded and made
a part of the Office’s public records.
The Office does not provide or require special forms for preparing a notice of termination, a
transfer of ownership, or any other document pertaining to copyright. Any written document
will be accepted for recordation if it is legible, if it contains an actual signature, and if it satisfies
the other requirements set forth in Sections 2309 through 2314 below.
The Office offers a document cover sheet known as Form DCS, and encourages remitters to
complete and submit this form together with the document when recording a transfer of ownership or other document pertaining to copyright. If a document contains 100 titles or more the
remitter also may submit an electronic title list to facilitate the indexing of that document. For
information concerning the benefits of using Form DCS or an electronic title list, see Sections
2309.12(A) and 2309.13 below.
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tifying
and Form DCS (if it was submitted with the document) will be imaged and stored in the Office’s
electronic recordation system. These images will be made available to the general public for inspection and copying upon request. See Chapter 2400, Section 2407.2. The Office then returns
the original document to the remitter, along with the certificate of recordation.
The Office creates an online public record that contains pertinent information about the recorded document. These records are made available to the general public through the Office’s
website. For a discussion of the online public record and the information that these records
typically contain, see Section 2306 below.
Although the Office will record a document after it has been executed, it does not issue or enforce
notices of termination, transfers of ownership, or other documents pertaining to copyright. The
Office only serves as an office of public record for such documents. For this reason, a document
that is submitted for recordation should not consist of a letter or other written communication
addressed to the Register of Copyrights or the U.S. Copyright Office.
The fact that a document has been recorded is not a determination by the U.S. Copyright Office
concerning the validity or the effect of that document. That determination can only be made
by a court of law. As discussed above, the Office only examines documents to determine if they
comply with the requirements of the Copyright Act and the Office’s regulations. The Office will
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not attempt to interpret the substantive content of any document that has been submitted for
recordation. Likewise, the Office will not attempt to determine whether a document satisfies the
legal requirements that may be necessary for it to be effective or enforced.
Members of the general public who submit documents for recordation cannot expect the Office
to screen a document for even obvious errors or discrepancies. Therefore, parties are strongly
advised to review and scrutinize any document to ensure that the document is legally sufficient
to accomplish the purpose for which it is intended before it is submitted for recordation.
As discussed above, a recorded document will be made available to the general public upon
request. Therefore, parties should be aware that if a recorded document contains private, confidential, or personally identifiable information that information will be accessible to any person
who submits a request to inspect or copy that document.

2306

Indexing

When a document is recorded with the U.S. Copyright Office, the recordation specialist will create an online public record that contains pertinent information about the recorded document.
This process is known as “indexing.”

2306.1

Inc.
,
p
u
ro
19
0
G
2
w
,
The online public record for a recorded document
o typically contains
1 the following information:
. Zill March 1
v
.
c
n
identifying
that has been recorded (e.g., assignment,
• A brief statementH
T, In theivtype
dofodocument
e
V
n
h
i
exclusive
license,
memorandum
of
publishing
rights agreement, etc.).
c
r
d
cite
87 a
5
5
3
• The.identifying
17- number that has been assigned to the document (e.g., V3487 D777 P1).
No
The Online Public Record

• The date of recordation.

• The name(s) of the parties listed in the document.
• The title(s) of the work(s) listed in the document (if any).
• The registration number(s) for those work(s) (if they were listed in the document).
• The date of execution specified in the document (if any).
In some cases, the online public record may contain additional information. For example, if the
recordation specialist used an electronic title list to index the document, he or she will include
a note to that effect in the record. When indexing a notice of termination the specialist may indicate whether the grant was terminated under Sections 203, 304(c), or 304(d) of the Copyright
Act or whether the notice involves a “gap grant.” The specialist also may include the effective date
of termination specified in the notice, and the date and manner of service specified in the notice.
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2306.2

Indexing Guidelines

As a general rule, the recordation specialist will index a document using the information that
appears in the document itself and any schedule, exhibit, appendix, or other attachments thereto.
However, if the remitter submits a document together with an electronic title list, the specialist
will index the titles and registration numbers (if any) using the information provided in that list.
When indexing a document, the specialist will not include information from any other source,
such as a document cover sheet or an oral or written communication with the Office. Therefore,
parties, titles, or other pertinent information should clearly be identified in the document itself,
any attachments to that document, and in the electronic title list for that document (if any).
As a general rule, the specialist will not attempt to verify any of the information that appears in a
document, except for the number of titles listed therein. Ordinarily, the specialist will transcribe
titles, parties, dates of execution, and the like without verifying the accuracy of that information.
If the document contains minor but obvious typographical errors in the names or titles listed
in the document, the specialist may index the document under the correct name or title.
Examples:

• A document containing the title “Great Russiand Short Stories” may be in-
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2306.3

the online public record in the order they are listed in the document or the electronic title list.
If the document does not contain any titles, the specialist will add an annotation to the record,
such as: “No titles given.”

2306.4

Registration Numbers Listed in the Recorded Document

When indexing a document, the recordation specialist will include all the registration numbers
that are listed in the document or the electronic title list for that document (if any). If the remitter submits a document together with an electronic title list, the specialist will transcribe the
registration numbers using the format specified in the electronic title list, even if the registration
numbers are presented in a different format in the actual document. For information concerning
the proper format for preparing an electronic title list, see Section 2309.13(A)(4).
Registration numbers typically appear in the online public record for a particular document
as part of the title field (where they are listed after the title of each work) as well as in a separate
field titled “Registration Number Not Verified.” In the case of a document involving more than
one work, registration numbers typically appear in the title and registration number fields of
the online public records for those works, and those records typically are linked to the online
public record for the document.
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To search for a registration number in the Office’s online database, the registration number
must be entered in a twelve-character string, with every letter of the alphabetic prefix capitalized and with zeroes inserted between the alphabetic prefix and the numerical portion of
the registration number. For example, the prescribed format for a registration for a published
visual art work consisting of the alphabetic prefix “VA” and the numbers “999-9-999” would
be “VA0009999999.” By contrast, the prescribed format for a registration for an unpublished
visual art work consisting of the alphabetic prefix “VAu” and the numbers “999-9-999” would
be “VAU009999999.”
Often times, registration numbers are presented in documents using formats that do not follow
the prescribed format for searching the online public record. If a registration number appears
in a document with spaces, hyphens, or other punctuation (instead of following the prescribed
format), the recordation specialist will remove those characters when he or she indexes the document. For example, if a registration number is written in a document as “VAu 9-999-999” the
specialist will remove the hyphens, capitalize the letter “u,” insert zeroes, and index the registration number as VAU009999999 (rather than “VAu 9-999-999”).
To speed the indexing of documents submitted for recordation, the Office strongly encourages
parties to use the prescribed format when including registration numbers in a document that
will be submitted for recordation. The following examples illustrate the prescribed format for
searching for a registration number consisting of the numerals 9999999.
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Published Literary Works:

• Correct format: PA0009999999
• Incorrect format: PA 9999999

Unpublished Work of the Visual Arts:

• Correct format: VAU009999999
• Incorrect format: VAu 999 9 999
Renewal Registration:

• Correct format: RE0009999999
• Incorrect format: RE9999999
Musical Work Published Before January 1, 1978:

• Correct format: E00009999999
• Incorrect format: Registration No. E 999-9-999
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Unpublished Dramatic Work Registered Before January 1, 1978:

• Correct format: DU0009999999
• Incorrect format: Registration Number Du 9999999
Preregistration:

• Correct format: PRE009999999
• Incorrect format: Preregistration PRE 999-9-999
NOTE: Currently, when searching the online public record for recorded documents that con-

tain a particular registration number, the user must conduct a “keyword” search rather than a
“registration number” search. A search by “registration number” will retrieve the online public
record for that registration and any other registration numbers that have been cross-referenced
with that registration, such as a supplementary registration. However, a “registration number”
search will not retrieve any recorded documents pertaining to that registration number.

2306.5

Parties Named in the Recorded Document

As a general rule, the recordation specialist will include the names of all the parties that are listed
in the recorded document, even if one or more of those parties did not execute the document.
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Parties are typically listed in the online public record in the order they are listed in the document
(e.g., “Party 1,” “Party 2,” etc.).

If there is a reconcilable variance between the name that appears the body of the document and
the corresponding name that appears in the signature, the specialist generally will index the
document under the fullest form of that party’s legal name.
When a document has been signed by an officer or employee of a corporation or other legal
entity, the specialist will index the document under the name of that entity, rather than the name
of the individual who actually signed the document.
Likewise, when a duly authorized agent has signed a document on behalf of a party named therein, the specialist will index the document under the name of the party that the agent represents.
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2306.6

Date of Execution

If the recorded document specifies a date of execution, the recordation specialist will include
that information in the online public record.
If the date of execution appears to be incomplete (e.g., a month and day, but no year), the specialist will include whatever information that is specified in the document.
If the document does not specify a date of execution, the specialist will add an annotation to the
online public record, such as: “No date given.”

2306.7

Effective Date

If the recorded document states that it is effective as of a particular date, the recordation specialist
will include that date in the online public record.
In the case of a notice of termination, the specialist will include the effective date of termination
that is specified in the notice.
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2308

Correcting Errors or Omissions in a Recordation

2308.1

Special Handling

Errors or Omissions in a Recorded Document

A document recorded with the U.S. Copyright Office will be made a permanent part of the
public record, and the Office will not modify that document or remove it from the record once
a certificate of recordation has been issued.
The Recordation Section will not make any changes or corrections to a document that has been
submitted for recordation, even if the recordation specialist has been authorized or instructed
to do so by the party that submitted the document.
If the remitter discovers an error or omission in a document that has been submitted for recordation, the remitter may send a corrected version of that document to the address specified in
Section 2309.6. The document should be submitted together with a cover letter explaining that
the document is a corrected version of a document that was previously submitted for recordation. If the remitter previously discussed the error or omission with a recordation specialist, the
letter should be addressed to that specialist. If the corrected version is received within ten busi-
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ness days after the date that the document was initially received in the Office, the Recordation
Section will substitute the corrected version for the incorrect version.
In all other cases, the remitter may correct an error or omission in a document by using one of
the following options:

• The remitter may prepare a new document that contains the correct or missing information
and may submit that document for recordation, along with the appropriate filing fee.

• If the Office issued a certificate of recordation and returned the document to the remitter, the

remitter may correct that copy and resubmit the corrected copy for recordation, along with
the appropriate filing fee.

• The remitter may prepare a declaration or affidavit describing the error or omission in the

document and may submit that declaration or affidavit for recordation, along with the appropriate filing fee.

If the relevant requirements have been met, the Office will record the corrected document and
will return that document to the remitter, along with a certificate of recordation. In addition, the
Office will create an online public record for the corrected document that contains the information set forth in Section 2306.1 above.
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When the Office records a corrected document, it does not cancel the recordation or the identifying
number for the document that was initially submitted to the Office. Likewise, the Office will not
change the information set forth in the certificate of recordation or the online public record for that
document. Instead, the Office will assign a separate identifying number and date of recordation
to the corrected document. The recordation for the initial document and the corrected document
will coexist with each other in the public record, and the recordation for the corrected document
augments — but does not supersede — the recordation for the initial document.

2308.2

Errors or Omissions in the Online Public Record for a Recorded Document

If the remitter submits a document together with an electronic title list and if that list contains
errors or omissions, similar errors or omissions may appear in the online public record for that
document. In such cases, the remitter may correct the record by submitting a corrected version
of the electronic title list. For information concerning this procedure, see Section 2309.13(C).
If the Office made a clerical or typographical error in indexing a document that was not caused
by a corresponding error in the electronic title list for that document (if any), the remitter should
contact the Office in writing using the form posted on the Office’s website. If appropriate, the
Office will attempt to correct the error in the online public record.

2309

Recordation of Transfers of Ownership and Other Documents
Pertaining to Copyright

Sections 2309.1 through 2309.13 discuss the practices and procedures for recording a transfer of
ownership or other document pertaining to copyright. The practices and procedures described
in these Sections also apply to documents pertaining to mask works and vessel designs.
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2309.1

What Is a Transfer of Ownership?

Section 205(a) of the Copyright Act states that “[a]ny transfer of copyright ownership . . . may be
recorded in the Copyright Office if the document filed for recordation bears the actual signature
of the person who executed it, or if it is accompanied by a sworn or official certification that it
is a true copy of the original, signed document.”
Section 101 of the Copyright Act states that a “transfer of copyright ownership” is “an assignment, mortgage, exclusive license, or any other conveyance, alienation, or hypothecation of a
copyright or of any of the exclusive rights comprised in a copyright, whether or not it is limited
in time or place of effect . . .” It also states that a nonexclusive license is not a transfer of copyright ownership.
The copyright in a work of authorship initially belongs to the author or co-authors of that
work. Section 201(d)(1) of the Copyright Act states that “[t]he ownership of a copyright may be
transferred in whole or in part by any means of conveyance or by operation of law, and may be
bequeathed by will or pass as personal property by the applicable laws of intestate succession.”
As a general rule, a transfer of copyright ownership must be made in writing and it must be
signed by the owner of the rights conveyed or the owner’s duly authorized agent.
17 U.S.C. §§ 101, 201(d), 204(a).
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Examples:

• Nonexclusive licenses.
• Wills.
• Powers of attorney.
• Affidavits.
• Declarations.
• Bankruptcy decrees.
• Certificates of change of corporate title.
• Statements regarding a change of address.
If a document does not appear to have any direct or indirect relationship to a copyright claim, the
recordation specialist may communicate with the remitter and may refuse to record the document.
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Example:

• A bill of lading referring to a shipment of motion pictures.
• An assignment of rights in a patent or trademark.
2309.3

Benefits of Recording Transfers and Other Documents Pertaining
to Copyright

As discussed in Section 2304.1(B), some courts have held that a security interest in a registered
work must be recorded with the U.S. Copyright Office as a condition for perfecting that interest.
As discussed in Section 2304.1(A), a notice of termination must be recorded with the U.S. Copyright Office in a timely manner in order for the notice to take effect. For additional information
concerning security interests and notice of termination, see Sections 2309.3(E) and 2310.
By contrast, recording a transfer or other document pertaining to copyright is optional, although
it does provide certain benefits that are discussed in Sections 2309.3(A) through 2309.3(D).

2309.3(A)

Constructive Notice

Recording a transfer or other document pertaining to copyright may provide constructive notice—a legal concept meaning that members of the public are deemed to have knowledge of the
facts stated in the document. See Fees, 63 Fed. Reg. 43,426, 43,427 (Aug. 13, 1998).
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2309.3(B)

Establishing Priority Between Conflicting Transfers

Recording a transfer of ownership with the U.S. Copyright Office may establish priority between
two or more transfers involving the same copyrighted work.
If a copyright owner issues two transfers involving the same work, the transfer that was executed
first will prevail, provided that the document is recorded (i) within one month after the transfer
was executed (in the case of a transfer executed in the United States), (ii) within two months after
execution (in the case of a transfer executed in another country), or (iii) at any time before the
other document was recorded with the Office.
Otherwise, the later transfer will prevail, provided that (i) the transfer is taken in good faith, for
valuable consideration or on the basis of a binding promise to pay royalties, (ii) the transfer is
taken without notice of the earlier transfer, and (iii) the transfer is recorded in a manner required
to give constructive notice.
17 U.S.C. § 205(d).
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2309.3(C)

Establishing Priority Between a Conflicting Transfer and a
Nonexclusive License

If a copyright owner issues a transfer of copyright ownership and a nonexclusive license involving the same work, the license will prevail (regardless of whether it has been recorded with the
Office), provided that the license is evidenced by a written instrument signed by the owner of
the rights licensed or such owner’s duly authorized agent, and provided that one of the following conditions has been met:

• The license was taken before the execution of the transfer; or
• The license was taken in good faith before the transfer was recorded with the Office and
without notice of that transfer.

17 U.S.C. § 205(e).

2309.3(D)

Limiting the Innocent Infringer Defense

Recording a transfer of ownership with the Office may limit a defendant’s ability to assert an
innocent infringement defense in a copyright infringement action involving a work published
before March 1, 1989.
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17 U.S.C. § 406(a).

2309.3(E)

Perfection of Security Interests

Some courts have held that a security interest in a registered work must be recorded with the
U.S. Copyright Office in order to perfect the creditor’s interest. In order to perfect the creditor’s
interest in an unregistered work, some courts have held that the interest must be recorded under
a state law version of Article 9 of the Uniform Commercial Code. See, e.g., Aerocon Engineering, Inc. v. Silicon Valley Bank (In re World Auxiliary Power Co.), 303 F.3d 1120 (9th Cir. 2002);
Morgan Creek Productions, Inc. v. Franchise Pictures LLC (In re Franchise Pictures LLC), 389 B.R.
131 (Bankr. C.D. Cal. 2008).
A security interest in a registered or unregistered work may be recorded with the U.S. Copyright
Office by following the practices and procedures described in Sections 2309.1 through 2309.13
concerning the recordation of transfers of ownership or other documents pertaining to copyright.
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2309.4

Who May Record a Transfer or Other Document Pertaining to Copyright?

Any person may record a transfer or other document pertaining to copyright, provided that he
or she complies with the recordation requirements set forth in Sections 2309.7 through 2309.11.
The person who submits a document for recordation is known as the “remitter.”

2309.5

When May a Transfer or Other Document Pertaining to Copyright
Be Recorded?

A transfer or other document pertaining to copyright may be recorded at any time.

2309.6

How to Record a Transfer or Other Document Pertaining to Copyright

To record a transfer or other document pertaining to copyright, the remitter should submit a
signed, complete, and legible copy of the document to the following address together with the
appropriate filing fee:
Library of Congress
U.S. Copyright Office-DOC
101 Independence Avenue SE
Washington, DC 20559-6000
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concerning the benefits of submitting this form, see Section 2309.12(A) below. For guidance in
completing and submitting Form DCS, see Section 2309.12(C).

2309.7

Recordation Requirements for Transfers and Other Documents Pertaining
to Copyright

A transfer of copyright ownership or other document pertaining to copyright may be recorded
with the U.S. Copyright Office, provided that the following requirements have been met:

• The document is legible.
• The document is complete.
• The document bears the actual signature or signatures of the person or persons who executed

it, or in the case of a signed document that has been scanned or photocopied, the document is
accompanied by a sworn certification or an official certification confirming that the reproduction is a true copy of the original, signed document.

• The document is submitted together with the correct filing fee.
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If a transfer or other document pertaining to copyright does not comply with these requirements, the recordation specialist may communicate with the remitter or may refuse to record
the document.
The legibility, completeness, signature, and filing fee requirements are discussed in more detail
in Sections 2309.8 through 2309.11 below.

2309.8

The Legibility Requirement

A transfer or other document pertaining to copyright may be recorded, provided that the document is legible and is capable of being imaged or otherwise reproduced in legible copies using
the technology employed by the U.S. Copyright Office.
A document should be submitted in a visually perceptible form, it should be sufficiently legible
for the recordation specialist to examine and index the contents of that document, and it should
be sufficiently legible for the Office to scan the document into the public record. To facilitate the
imaging process, documents and any attachments thereto should be 8 ½ by 11 inches in size, and
the pages should be clipped together rather than stapled.
If the document is illegible or if it cannot be legibly reproduced by the Office, the recordation
specialist may communicate with the remitter or may refuse to record the document.

2309.9
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If the document appears to be incomplete, the recordation specialist may communicate with the
remitter or may refuse to record the document.
Examples:

• An assignment of copyright is submitted with an attachment titled “Schedule
A.” The first sentence of the assignment reads: “The assignor hereby assigns
the copyright in the musical composition(s) listed in Schedule A to this Assignment to the Assignee.” The recordation specialist will record the assignment and the attachment thereto without communicating with the remitter.

• A publishing agreement is submitted together with three attachments titled
“Exhibit A: Assignment,” “Exhibit B: Bill of Sale,” “Exhibit C: Servicing Agreement.” Each attachment appears to be a self-contained part of the publishing
agreement. The recordation specialist will record the publishing agreement
together with the attachments thereto without communicating with the
remitter.
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2309.9(A)

Document Submitted without Attachments

If a transfer or other document pertaining to copyright indicates that an exhibit, schedule, appendix, addendum, or other attachment has been made a part of the document or has been
attached thereto, the recordation specialist may communicate with the remitter if the document
is submitted without the attachment. The remitter may respond by submitting a legible copy of
the attachment referenced in the document. If so, the document will be recorded together with
the attachment, and the date of recordation will be based on the date that the attachment was
received by the Office.
In the alternative, the recordation specialist may return the document to the remitter upon
request. The remitter may delete the reference to the missing attachment and resubmit the document, provided that the deletion is signed or initialed by the person or persons who executed the
document or their authorized representatives. If so, the document will be recorded, and the date
of recordation will be based on the date that the amended document was received by the Office.
In the alternative, the remitter may ask the recordation specialist to record the document without
the attachment, provided that the remitter confirms the following:

• The attachment is completely unavailable for recordation;
• The attachment is not essential to identify the subject matter of the document; and
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document
without communicating with the remitter and will add an annotation to the online
public record for that document, such as: “Document is not complete. Recorded ‘as is.’”
For information concerning Form DCS, see Section 2309.12.

2309.9(B)

Self-Contained Parts of a Larger Document

An exhibit, schedule, appendix, addendum, or other attachment that is a self-contained part
of a larger document may be recorded if the remitter confirms in writing that the document is
complete by its own terms. The remitter may provide this information by submitting a cover letter or other written communication or by completing Form DCS and checking the box marked
“All attachments referenced in this document are included.” For information concerning Form
DCS, see Section 2309.12.
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Example:

• The Office receives an assignment marked “Exhibit A” and a bill of sale marked
“Attachment B.” Each document appears to be a self-contained part of a larger
document. In both cases the remitter submitted Form DCS and checked the
box marked “All attachments referenced in this document are included.” The
recordation specialist will record the documents without communicating
with the remitter.
2309.9(C)

Incorporation by Reference

If the transfer or other document pertaining to copyright merely references another document
or merely incorporates terms set forth in another document, the recordation specialist will record the document without communicating with the remitter.
Example:

• The Office receives an assignment of copyright. The first sentence reads: “In
accordance with the terms of mutual understanding previously entered into
between the parties on January 2, 2008, which are incorporated by reference
herein, the assignor hereby assigns the copyright in the musical composition
to the assignee.” The recordation specialist will record the assignment without
communicating with the remitter.

2309.9(D)

Inc.
,
p
u
ro
19
0
G
2
w
,
Failure to Identify the Work
o
1
. Zill March 1
v
.
c
, In or other
on
The Office will record
aT
transfer
pertaining to copyright, even if it does not
d document
H
e
V
v
i
n
h
i
identify thedwork that is the subject
of the transaction. In this situation, the recordation specialist
c
r
a communicating with the remitter, but will add an annotation
cite the document
87 without
will record
5
5
3
to the record,
17-such as: “No titles given.”
No.
Although the document will be recorded, the recordation may not provide constructive notice
of the facts stated in the document. As discussed in Section 2309.3(A), a recordation provides
constructive notice only if the work has been registered and if “the document or the materials
attached to it, specifically identifies the work to which it pertains so that, after the document is
indexed by the Register of Copyrights, it would be revealed by a reasonable search under the title
or registration number of the work.” 17 U.S.C. § 205(c).
Example:

• The Office receives an exclusive license involving “an unpublished novel about
New York’s Empire State Building, by Jack Douglas.” The recordation specialist will record the license with an annotation, such as: “No titles given.” Because the license does not identify the title of the work, the recordation may
not provide constructive notice of the facts stated in the document.
2309.9(E)

Redacted Documents

The Office has adopted an interim practice that allows a remitter to record a redacted document
provided that the following conditions have been met:
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• The remitter must satisfy the recordation requirements specified in Section 2309.7.
• The blank or blocked out portions of the document must be initialed or labeled “redacted”
(regardless of whether the redactions appear in the document itself or the attachments thereto).

• Each page of the document must be accounted for.
The remitter may redact an entire page of a transfer or other document pertaining to copyright,
provided that the page contains a brief statement indicating that the entire page has been redacted and provided that the page numbers for the entire document (if any) remain visible. If
pages appear to be missing, the recordation specialist will return the document to the remitter
and explain that the completeness requirement has not been met.
Although the Office will record a redacted document, the Office does not intend to suggest that
it is appropriate to redact large portions of a transfer or other document pertaining to copyright.
Remitters should redact only those portions of a document that contain sensitive information,
such as financial terms. Excessive redactions limit the benefits of constructive notice, because
this presumption only applies to the “facts stated in the recorded documents.” 17 U.S.C. § 205(c).
NOTE: The Office may adopt final regulations that may alter the interim practice described in

this Section. See Recordation of Documents, 70 Fed. Reg. 44,049, 44,051 (Aug. 1, 2005).
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These requirements are discussed in Sections 2309.10(A) through 2309.10(E) below.

2309.10(A)

Actual Signatures

The signature that appears on the document should be the actual signature of an individual
person and the signature should contain that individual’s own name.
If an individual executed the document on behalf of another person or organization, the signature should contain that individual’s own name as well as the name of the party that he or she
represents (e.g., “Robert Penn on behalf of Cursive Enterprises, LLC”).
The following are representative examples of signatures that satisfy these requirements:

• A handwritten signature.
• A hand-printed signature.
A handwritten or hand-printed signature does not need to be legible. A signature does not need
to include the full name of the individual that signed the document, provided that his or her
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name is sufficiently identified elsewhere in the document. Likewise, the Office may accept a signature consisting of an individual’s mark if it is accompanied by another individual’s signature
attesting to the authenticity of that mark.
The following are representative examples of signatures that may be questioned:

• A printed signature.
• A typewritten signature.
• A rubber-stamped signature.
• A signature consisting of initials or a monogram.
• A photocopy, facsimile, or other reproduction of a signature that is not accompanied by a sworn
certification or an official certification concerning the authenticity of the signed document.

2309.10(B)

Date of Execution

When signing a transfer or other document pertaining to copyright, parties are encouraged
to provide the month, day, and year that the document was executed. As discussed in Sections
2309.3(B) and 2309.3(C), recordation may establish priority in the event of a conflicting transfer
involving a particular work, depending on the date that the document was executed and recorded with the U.S. Copyright Office.
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If the document does not specify a date of execution, the specialist will record the document
with an annotation, such as: “No date given.”

2309.10(C)

Photocopies or Other Reproductions of a Signed Document

The Office may record a legible photocopy or other legible facsimile reproduction of a signed
document, provided that the remitter submits a sworn certification or an official certification
stating that the reproduction is a true copy of the signed document.
These options are discussed in Sections 2309.10(C)(1) through 2309.10(C)(4) below.

2309.10(C)(1)

What Is a Sworn Certification?

A sworn certification is defined as:

• “An affidavit under the official seal of any officer authorized to administer oaths within the
United States, or”
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• “[I]f the original is located outside of the United States, [an affidavit] under the official seal of

any diplomatic or consular officer of the United States or of a person authorized to administer
oaths whose authority is proved by the certificate of such an officer, or”

• “A statement in accordance with section 1746 of title 28 of the United States Code.”
37 C.F.R. § 201.4(a)(3)(i).

2309.10(C)(2)

Requirements for a Sworn Certification

As a general rule, a sworn certification may be used to verify that a photocopy or other reproduction of a signed document is a true copy of the original.
The certification must be signed under oath by one of the parties to the document or by an
authorized representative of that party. The certification does not need to be signed by the
actual person or persons who executed the original document. However, the Office cannot
accept a certification that has been signed by a successor in interest to one or more of the
parties to the document. Likewise, the Office cannot accept a statement from a notary public
confirming that the photocopy or other reproduction of a signed document is a true copy of
the original (as opposed to a statement from a notary confirming the identity of the individual
who signed the certification).
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The sworn certification should be submitted together with a legible reproduction of the signed
document. The certification should contain the original signature of the party that executed the
certification. The Office cannot accept a photocopy or other reproduction of a signed certification.
NOTE : A sworn certification cannot be used if the original signed document has been validated

by or filed with a government office. In this situation, the reproduction must be submitted with
an official certification, as discussed in Section 2309.10(C)(4) below.

2309.10(C)(3)

What Is an Official Certification?

An official certification is a certification, issued by an appropriate government official, that the
original of the document is on file in a public office and that the reproduction is a true copy of
the original.
Examples:

• A copy of a certificate of corporate merger that has been submitted for recordation together with an official certification issued by the Secretary of State
for the jurisdiction where the original document has been filed.
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• A judicial decree establishing a change of name for a person that has been
submitted for recordation together with an official certification from the clerk
of the court that issued the decree.
2309.10(C)(4)

Requirements for an Official Certification

To record a photocopy or other reproduction of a signed document that has been validated by
or filed with a government office, the remitter must submit the reproduction together with an
official certification.
The official certification should state that the original signed document is on file in the public
office and that the reproduction is a true copy of the original.
In all cases, the reproduction should be submitted together with the original official certification.
The Office cannot accept a photocopy or other reproduction of an official certification.

2309.10(D)

Notarization and Certificate of Acknowledgement

A signed document may be recorded with the U.S. Copyright Office, regardless of whether the
signature(s) have been verified by a notary public.
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Likewise, a signed document may be recorded, regardless of whether the signature(s) have been
verified by a certificate of acknowledgment.

2309.10(E)

Documents that have not been signed will be returned to the remitter. If the remitter subsequently submits a signed copy of the document, the recordation specialist may record the document
if the requirements set forth in Section 2309.7 have been met. The date of recordation will be
based on the date that the signed document was received by the Office.

2309.11

The Filing Fee Requirement

To record a transfer or other document pertaining to copyright, the remitter must submit the
correct filing fee. The current fee is set forth in the U.S. Copyright Office’s fee schedule. 37 C.F.R.
§ 201.3.
Specifically, the remitter must pay a basic recording fee for each document that is submitted
for recordation. The basic recording fee is listed in the Office’s fee schedule under the heading
“Recordation of Documents: Recordation of document, including a notice of intention to enforce
(containing no more than 1 title).”
If the document contains multiple titles the remitter must pay the basic recording fee plus an
additional filing fee. The additional fee is listed in the fee schedule under the heading “Recordation of Documents: Additional titles (per group of 10 or fewer titles).”
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These fees are discussed in more detail below. For information concerning the methods for
paying the filing fee, see Chapter 1400, Sections 1403.3 through 1403.5.

2309.11(A)

[Reserved]

2309.11(B)

The Fee for Additional Titles

The amount of the filing fee for a transfer or other document pertaining to copyright varies
depending on the number of titles listed in the document.

• If the document contains only one title the remitter should submit the basic recording fee
discussed in Section 2309.11.

• If the document contains two or more titles the remitter should submit the basic recording
fee discussed in Section 2309.11 plus an additional filing fee.

The amount of the additional filing fee is based on the number of titles listed in the document.
Specifically, the remitter should submit an additional filing fee for each group of ten titles or less
that are listed in the document.
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For general guidance in calculating the filing fee for documents that contain two or more titles,
see Calculating Fees for Recording Documents and Notices of Termination in the Copyright
Office (Factsheet SL 4d). For guidance in identifying the number of titles listed in a document,
see Sections 2309.11(B)(1) through 2309.11(B)(5).

2309.11(B)(1)

should count each title listed in the document.
The remitter should not count the number of parties listed in the document. Likewise, the remitter should not count the titles for any patents, trademarks, domain names, trade secrets, or other
forms of uncopyrightable subject matter that may be listed in the document.
Examples:

• The first paragraph of the document states “Serendipity Productions hereby
transfers to Sumner Studios all right, title, and interest in the works listed in
the attached schedule.” Three works are listed in the schedule, including a
screenplay titled “Help Me,” a motion picture titled “Help Me,” and a sound
recording titled “Help Me.” The remitter should submit the basic recording
fee for the title of the screenplay, plus an additional filing fee to cover the title
of the motion picture and the sound recording.

• The first paragraph of the document states “Kolkata Films hereby transfers all
right, title, and interest in the assets listed in the attached schedule to Desi Studios, Udaipur Productions, and Shami Ghazal Films.” The schedule lists the
titles of six motions pictures, thirty musical compositions, two trademarks,
and twelve domain names. The remitter should submit the basic recording
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fee for the title of the first motion picture listed in the schedule. The remitter
should submit the basic recording fee for the title of the first motion picture
listed in the schedule. The remitter also should submit the additional filing fee
for the five other motion pictures and the thirty musical compositions. The
amount of this fee would be four times the amount listed in the fee schedule
under the heading “Recordation of Documents: Additional titles (per group
of 10 or fewer titles).”
2309.11(B)(2)

Subtitles and Alternative Titles

When counting the number of titles, the remitter should include any subtitles, alternative titles,
or variant titles listed in the document, including “previous titles,” “formerly known as titles,” or
“also known as titles” that have been assigned to the same work.
Example of a single title:

• “How to Get Ahead in Life or Ten Ways to Improve Your Memory.”
Examples of multiple titles:

• “Money Isn’t Everything,” also known as “Who Wants To Be Rich?”
• “Café Tales,” formerly known as “Draw One.”

2309.11(B)(3)
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No•. “On the Water” (“Auf dem Wasser”).
• “Blanco y Negro” (originally published as “Blanc et Noir”).

2309.11(B)(4)

Single Titles Distinguished from Multiple Titles

As a general rule, when the title of a particular work is repeated multiple times throughout the
same document, it should be counted as a single title.
There is a limited exception to this rule. When the same title is repeated multiple times throughout the same document followed by different registration numbers, issue numbers, volumes
numbers, chapter numbers, installment numbers, or the like, each entry should be counted as a
separate title when calculating the additional filing fee.
Examples of multiple titles:

• Help Is On The Way (TX 2-536-224)
Help Is On The Way (PA 3-718-116)
Help Is On The Way (SR 3-290-390)
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• Fan Club News, vol. 1, no. 3 (June 2011)
Fan Club News, vol. 1, no. 4 (July 2011)
Fan Club News, vol. 1, no. 5 (Aug. 2011)

• “Trapped in the Snack Bar,” Installment I
“Trapped in the Snack Bar,” Installment II
2309.11(B)(5)

Descriptive Statements Indicating Multiple Works or Multiple Versions
of the Same Work

When a title is listed once in a document together with a version number, publication date, author name, or other descriptive information, it should be counted as a single title.
Examples of a single title:

• “You Are The One (Romantic Song)”
By contrast, when the same title is repeated multiple times throughout the same document with
different version numbers, publication dates, author names, or other descriptive information,
each entry should be counted as a separate title.
Examples of multiple titles:
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• “You Are The One (from Summer Romance)”

2309.11(C)

Refunds

Once a document has been submitted for recordation, the Office will not refund the basic recording fee, regardless of whether the Office issues a certificate of recordation.
If the Office refuses to record a document containing multiple titles and if the fee for the additional titles is more than $50, the Office will refund the fee automatically. If the fee is $50 or
less the Office may issue a refund if the remitter makes a specific request.

2309.12

2309.12(A)

Form DCS

Benefits of Using Form DCS

When recording a transfer of ownership or other document pertaining to copyright, the remitter is strongly encouraged but not required to submit the document together with Form DCS.
Submitting this form is optional, but it does provide certain benefits.
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• Form DCS assists the recordation specialist in determining whether the remitter complied

with the requirements for recording the document with the Office. For information concerning these requirements, see Sections 2309.8 through 2309.11.

• Upon request, the Office will issue a return receipt confirming that the document was received
on a particular date, but only if the remitter submits the document together with two copies
of Form DCS. For information concerning this procedure, see Section 2309.14 below.

• The remitter may use Form DCS to notify the Office that the document has been submitted

together with an electronic title list. For information concerning electronic title lists, see Section 2309.13 below.

• An exhibit, schedule, appendix, addendum, or other attachment that is a self-contained part

of a larger document may be recorded if the remitter confirms in writing that the document
is complete by its own terms. The remitter may provide this information by completing
Form DCS and checking the box marked, “All attachments referenced in this document are
included.” For information concerning this procedure, see Section 2309.9(B) above.

• If a transfer or other document pertaining to copyright indicates that an exhibit, schedule,
appendix, addendum, or other attachment has been made a part of the document or has
been attached thereto and if the remitter submits the document for recordation without the
attachment, the recordation specialist may record the document if the remitter completes
Form DCS and checks the box containing the phrase “One or more attachments referenced in
this document is missing.” For information concerning this procedure, see Section 2309.9(A)
above.
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NForo.information concerning this procedure, see Section 2309.10(C)(2) above.
• When the remitter submits a document together with Form DCS, the form becomes part of

the public record for that submission. If the Office subsequently records the document, the
Office will return the original document to the remitter along with a certificate of recordation
and a copy of the form. In this respect, Form DCS serves as a summary of the newly created
record and improves recordkeeping and communication between the Office and the remitter.

NOTE: A document submitted with Form DCS will be processed in the same manner as a docu-

ment submitted without a cover sheet. As discussed in Section 2306.2, recordation specialists will
index the document by transcribing information from the document itself or the electronic title
list for that document (if any) but will not transcribe any information from Form DCS. Likewise,
documents submitted with or without a form will not be processed on an expedited basis unless the remitter requests special handling. For a discussion of this procedure, see Section 2307.
See generally Changes to Recordation Practices, 79 Fed. Reg. 41,470, 41,471 (July 16, 2014).
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2309.12(B)

Form DCS Distinguished from an Instrument or Conveyance
That Transfers the Copyright from One Party to Another

Form DCS is distinct from a legal instrument, conveyance, or other document that transfers
copyright ownership from one party to another. A document cover sheet does not convey any
rights in the copyright; it is merely a form that may be used to facilitate the recordation of a
transfer of ownership or other document pertaining to copyright.

2309.12(C)

Completing Form DCS

This Section provides guidance for completing Form DCS. Remitters may obtain copies of this
form from the Office’s website or by contacting the Public Information Office at the address
specified in Chapter 200, Section 204.1(B)(3).
NOTE: Form DCS should only be used if the remitter intends to record a transfer of copyright

ownership or other document pertaining to copyright. It should not be used if the remitter
intends to record a notice of termination, an interim designation of agent for an online service
provider, statements identifying anonymous or pseudonymous authors, statements concerning
the death of an author, a document pertaining to shareware, or visual arts registry statements.
Likewise, it should not be used to file documents with the Licensing Division.

2309.12(C)(1)
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Nseparated from each other. However, the recordation specialist will not use the information
are
in spaces 1 or 2 when he or she creates the online public record for the document. When indexing a document, the specialist may include the parties and titles listed in the document itself, in
the attachments to the document, or in the electronic title list for that document (if any), but as
discussed in Section 2306.2, the specialist will not include parties or titles listed on Form DCS.

2309.12(C)(2)

Space 3: Total Number of Titles in the Document

In space 3 of Form DCS the remitter should provide the total number of titles listed in the
document.
As discussed in Section 2309.11(B), the fee for recording a document is based, in part, on the
number of titles listed therein (if any). The recordation specialist may use the information provided in space 3 to determine whether the correct fee has been paid. For guidance in counting
the number of titles listed in a document, see Sections 2309.11(B)(1) through 2309.11(B)(5).
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2309.12(C)(3)

Space 4: Return Receipt Requested

Upon request the Office will issue a return receipt acknowledging that a transfer or other document pertaining to copyright has been received in the Office. To request a receipt, the remitter
must check the box on space 4 of Form DCS and must submit the document to the Office together with two copies of the form and a self-addressed envelope bearing an appropriate amount
of postage. For more information concerning this option, see Section 2309.14.

2309.12(C)(4)

Space 5: Electronic Title List Enclosed

The remitter should check the box in space 5 of Form DCS if the remitter intends to submit
the document together with an electronic title list. For information concerning this option, see
Section 2309.13.

2309.12(C)(5)

Spaces 6 and 7: Amount of Fee Calculated / Fee Enclosed

A transfer or other document pertaining to copyright should be submitted together with the
appropriate filing fee. The remitter should specify the amount of the filing fee in space 6 of Form
DCS, and in space 7 the remitter should specify whether the fee will be paid by check, by money
order, or with a deposit account. If the remitter intends to use a deposit account, the remitter
should provide the account number and the name of the account holder.
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As discussed in Section 2309.9, a transfer or other document pertaining to copyright may be
recorded, provided that the document is complete by its own terms. If the document appears to
be incomplete, the recordation specialist may communicate with the remitter, which may delay
the examination of the document.
For example, the specialist may communicate with the remitter if the document appears to be an
exhibit, schedule, appendix, addendum, or other attachment to another document. However, if
the remitter checks the box in space 8 of Form DCS marked “All attachments referenced in this
document are included,” the specialist will record the document without communicating with
the remitter. For information concerning this procedure, see Section 2309.9(B) above.

Likewise, if the document indicates that an exhibit, schedule, appendix, addendum, or other
attachment has been made a part of the document or is attached thereto, the specialist may
communicate with the remitter if the document is submitted without the attachments. However,
the specialist will record the document without communicating if the remitter checks the box in
space 8 of Form DCS attesting to the following statement: “One or more attachments referenced
in this document is missing but (a) the attachment is completely unavailable for recordation; (b)
the attachment is not essential to the identification of the subject matter of the document; and
(c) it would be impossible or wholly impracticable to have the parties to the document sign or
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initial a deletion of the reference to the attachment.” For information concerning this procedure,
see Section 2309.9(A) above.

2309.12(C)(7)

Space 9: Certification of Photocopied Documents

If the remitter intends to submit a photocopy or other reproduction of a signed document, the remitter must submit a sworn certification stating that the reproduction is a true copy of the original.
As discussed in Section 2309.10(C)(2), this certification may be provided by completing space
9 of Form DCS. The certification must be signed by one of the parties to the document or an
authorized representative of that party. The date provided in space 9 should be the date that the
certification was signed (rather than the date that the original document was signed).
NOTE: If the remitter intends to submit a photocopy or other reproduction of a document that

has been validated by or is on file with a public office, the reproduction must be submitted
together with an official certification. The certification that appears on space 9 of Form DCS
cannot be used for this purpose. For information concerning official certifications, see Section
2309.10(C)(4).

2309.12(C)(8)

Space 10: Mailing Address and Contact Information
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contacted if the recordation specialist has questions or concerns regarding the submission.

2309.12(D)

Submitting the Document and Form DCS

The remitter should prepare two copies of Form DCS for each transfer of ownership or other
document pertaining to copyright that will be submitted for recordation. One copy will be used
to image the form for the public record while the other copy may be used to create a return
receipt for the remitter.
The remitter should place the document, the filing fee, and the forms in the same envelope or
package and should mail them to the address specified in Section 2309.6. If the remitter intends
to submit an electronic title list, then as discussed in Section 2309.13(B), the remitter should include that item in the envelope or package that contains the rest of the submission. If the remitter
would like to receive a return receipt confirming that the Office received the submission, then as
discussed in Section 2309.14, the remitter should check box 4 of Form DCS and should include
a self-addressed postage-paid envelope with the submission.

Chapter 2300 | 29

REVISED 09/29/2017

(1256 of 1356)
Case: 17-35587, 03/15/2019, ID: 11228746, DktEntry: 88-2, Page 1210 of 1306
C O M P E N D I U M : Recordation

2309.13

Electronic Title Lists

When recording a transfer of copyright ownership or other document pertaining to copyright,
the remitter may submit the document together with an electronic title list if the document
contains 100 titles or more. The procedures for preparing and submitting an electronic title list
are discussed in Sections 2309.13(A)and 2309.13(B) below.
Submitting an electronic title list is optional, but it does provide certain benefits. At the present time, documents must be submitted for recordation in paper form. When the recordation
specialist indexes a document, the specialist manually transcribes certain information from the
document, including the titles and registration numbers for the works listed therein. Once this
information has been converted into an electronic format, the specialist prepares an online
public record for the document. Transcribing the titles and registration numbers listed in a
document is a labor-intensive and time-consuming process, since many documents contain
hundreds or even thousands of titles and registration numbers.
To facilitate this process, the remitter may submit a document together with an electronic file
containing a list of the titles and registration numbers specified in the document. This reduces
the amount of time and labor needed to index the document, the potential for inaccuracies in
the public record, and the amount of time needed to record the document and issue a certificate
of recordation.
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Submitting an electronic title list is not mandatory. However, this option may only be used if the
document contains 100 titles or more (including titles listed in any exhibit, schedule, appendix,
addendum, or other attachment to the document).

The specialist may “spot check” some of the entries in the electronic title list and may communicate with the remitter if he or she discovers discrepancies. However, the remitter will bear the
consequences (if any) if there are inaccuracies in the list or discrepancies between the information contained in the list and the information contained in the actual document. Therefore,
remitters are strongly encouraged to confirm that the electronic title list fully and accurately
reflects the information contained in the document before it is submitted to the Office.
For information concerning the procedure for correcting an error or omission in an electronic
title list, see Section 2309.13(C).
See generally Changes to Recordation Practices, 79 Fed. Reg. 55,633, 55,634-35 (Sept. 17, 2014);
Changes to Recordation Practices, 79 Fed. Reg. 41,470, 41,471-72 (July 16, 2014).

2309.13(A)

Preparing the Electronic Title List

To prepare an electronic title list, the remitter should create a table that contains a complete list
of all the titles listed in the document. The title of each work should be provided in a separate
row of the table, and the titles should be listed in the same order that they appear in the docu-

Chapter 2300 | 30

REVISED 09/29/2017

(1257 of 1356)
Case: 17-35587, 03/15/2019, ID: 11228746, DktEntry: 88-2, Page 1211 of 1306
C O M P E N D I U M : Recordation

ment. If the document lists the author of a particular work and/or the registration number for
that work, the remitter should include that information in the table.
The table must be submitted in Excel (.xls) format or an equivalent electronic format that has
been approved by the Office, and should contain only letters, numbers, or other printable characters that appear in the ASCII 128 character set.
The remitter should divide the table into four columns with headings from left to right entitled “Article,” “Title,” “Authorship Information,” and “Registration Number(s).” The remitter
should complete each column using the procedures described in Sections 2309.13(A)(1) through
2309.13(A)(4).
The remitter should include all four columns in the table, even if the remitter does not intend to
enter information in one or more of those columns. For example, the remitter should include
a column entitled “Authorship Information” even if the document does not identify the author
of each work and should include a column entitled “Registration Number(s)” even if the works
have not been registered with the Office.
The remitter should not provide the title, author, or registration number for a particular work
unless that information is listed in the actual document or the attachments thereto. For example,
if the document merely lists the title for a particular work, the remitter should include that information in the “Title” column but should not include the name of the author or the registration
number in the columns titled “Authorship Information” and “Registration Number(s).” Instead,
those columns should be left blank.
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The “Article” Column

If any of the titles in the document begin with an article, such as “a,” “an,” “the,” or any other
article listed below, the remitter should separate that article from the rest of the title and should
place it in the first column under the heading entitled “Article.” For example, if the title of the
work is “A Suitable Boy,” the remitter should place the word “A” in the first column. Similarly, if
the title of the work is “The Moor’s Last Sigh,” the remitter should place the word “The” in the
first column. Separating these articles from the rest of the title will assist the Office in sorting
the records within its database.
In all cases, the following articles should be included in the first column of the table:

• English-language titles: A, An, The.
• Spanish-language titles: Un, Una, El, La, Lo, Las, Los.
• French-language titles: L’ (as in L’Innommable), Le, La, Les, Un, Une.
• German-language titles: Der, Die, Das, Einer, Eine, Ein.
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If a particular title does not begin with an article, or if the title begins with an article that is not
listed above, or if the title is written in a language other than English, Spanish, French, or German, the remitter should include the first column in the table but the “Article” column for that
particular work should be left blank. For instance, if the document contains the title “Il Postino,”
the remitter should include the “Article” column in the table, but the remitter should not include
the article “Il” in that portion of the table.

2309.13(A)(2)

The “Title” Column

The title of each work listed in the document should be included in the second column of the
table. However, if a title begins with any of the articles listed in Section 2309.13(A)(1), the remitter
should include that article in the first column entitled “Article” rather than the second column
entitled “Title.” For example, if the title of the work is “A New Hope” or “The Empire Strikes Back,”
the remitter should put the words “A” and “The” in the first column and should put “New Hope”
and “Empire Strikes Back” in the second column. By contrast, if the title of the work is “Return
of the Jedi,” the remitter should leave the first column blank and should put the entire title in
the second column.

2309.13(A)(3)

The “Authorship Information” Column
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In the third column the remitter should provide the names of the authors who are listed in the
document. In each case, the entry should include the word “By” followed by the name of the
author or co-authors of the work, as in “By Steven Sondheim” or “By Benny Andersson, Tim
Rice, and Björn Ulvaeus.”

If the document contains an abbreviated designation – such as a.k.a. (also known as), d/b/a (doing business as), or the like – the remitter should include that abbreviation in the third column
without punctuation between the letters, as in “By Ella Yelich-O’Connor pka Lorde,” rather than
“By Ella Yelich-O’Connor p/k/a Lorde.”
NOTE: As discussed in Section 2309.13(A), the remitter should include the “Authorship Infor-

mation” column in the table, even if the document does not identify the authors of the works
listed therein.

2309.13(A)(4)

The “Registration Number(s)” Column

In the fourth column the remitter should include any copyright registration numbers that are
listed in the document. If there are multiple registration numbers for a particular work, the
remitter should place a comma between each number.
Regardless of how they appear in the document, the remitter should use the following format
when providing registration numbers in an electronic title list:
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• Each registration number should begin with a prefix. The prefix should contain one, two, or

three letters, such as E, EU, SR, or VAU. The prefix should be presented in capital letters (as in
“PAU” rather than “PAu” or “pau”) and there should be no spaces, hyphens, or other punctuation between the letters.

• Each registration number should contain twelve characters, including the prefix and the num-

bers that follow. If a registration number contains less than twelve characters, the remitter
should insert zeroes between the prefix and the numeric portion of that registration number. For example, if the document contains registration number “SR-320-918,” that number
should be transcribed in the fourth column as “SR0000320918.” If the document contains
registration number “VAu-598-764,” that number should be transcribed in the fourth column
as “VAU000598764.” For additional examples that illustrate the proper format for transcribing registration numbers, see Section 2306.4.

NOTE: As discussed in Section 2309.13(A), the remitter should include the “Registration
Number(s)” column in the table, even if the document does not identify the registration
numbers for the works listed therein.

2309.13(B)

Submitting the Electronic Title List

The table should be saved on a compact disc, flash drive, or other digital storage medium approved by the Office, and should be clearly labeled with the following information:
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• The date the document will be mailed or delivered to the Office.

The remitter should place the document, the storage device, the cover letter, and the appropriate filing fee in the same envelope or package and should mail them to the address specified in
Section 2309.6. To request a return receipt acknowledging the receipt of these items, the remitter
should use the procedure described in Section 2309.14.

2309.13(C)

Correcting an Error or Omission in an Electronic Title List

If an electronic title list contains errors or omissions, corresponding errors or omissions may
appear in the online public record for that document. To correct these errors or omissions the
remitter may submit a corrected version of the electronic title list. A corrected title list may be
submitted at any time after the Office issued a certificate of recordation and created an online
public record for the document.
Specifically, the party that submitted the document should prepare a table using the procedures
described in Section 2309.13(A). The table must be prepared in Excel (.xls) format or an equivalent electronic format that has been approved by the Office. The table should contain a com-
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plete list of all the titles listed in the recorded document, and each row that contains corrected
information should be identified with colored highlighting. The header for the table should
contain the phrase ‘‘CORRECTED TITLE LIST,’’ the volume and document number that the
Office assigned to the recorded document, as well as the name of the computer file containing
the corrected title list.
The table should be saved on a compact disc, flash drive, or other digital storage medium approved by the Office. The file name for the table should include the volume number and document number that the Office assigned to the recorded document. The storage device should be
clearly labeled with the following information:

• The name of the remitter that submitted the document for recordation.
• The name of the first party listed in the recorded document.
• The first title listed in the recorded document.
• The number of titles listed in the recorded document.
• The date the document was mailed or delivered to the Office for recordation.
In addition, the remitter should prepare a cover letter that contains the following information:
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The remitter should place the storage medium, the cover letter, and the appropriate filing fee in
the same envelope or package and should mail them to the address specified in Section 2309.6.
To request a return receipt acknowledging the receipt of these items, the remitter should use the
procedure described in Section 2309.14.
The current filing fee for submitting a corrected title list is set forth in the U.S. Copyright Office’s
fee schedule under the heading “Correction of online Public Catalog data due to erroneous
electronic title submission (per title).” The amount of the fee is based on the number of titles
included in the corrected list.
A recordation specialist will review the submission, and if appropriate, will correct the errors
or omissions that appear in the online public record. In addition, the specialist will add a note
indicating that the record has been corrected and the date that the corrections were made.
See generally Fees for Submitting Corrected Electronic Title Appendices, 79 Fed. Reg. 68,622,
68,622 (Nov. 18, 2014); Changes to Recordation Practices, 79 Fed. Reg. 55,633, 55,635 (Sept. 17, 2014).
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2309.14

Return Receipts for Transfers of Ownership or Other Documents Pertaining to
Copyright

When a transfer of ownership or other document pertaining to copyright is submitted for recordation it may be several months or more before the remitter receives word from the Office
concerning the status of the submission.
Upon request the Office will provide a return receipt confirming that the Office received a document. To request a receipt, the remitter must check the box on space 4 of Form DCS, and must
submit two copies of the form in the same envelope or package with the document, the filing fee,
and a self-addressed envelope bearing the appropriate amount of postage. When the submission
is received, the Office will attach a date-stamped receipt to one of the forms and will mail these
items to the remitter in the self-addressed envelope.
NOTE: Form DCS should only be used if the remitter intends to record a transfer of ownership or

other document pertaining to copyright. It should not be used if the remitter intends to record
a notice of termination, an interim designation of agent for an online service provider, or any
other type of document discussed in this Chapter. To request a return receipt for these types of
documents the remitter should follow the procedures described in Sections 2310.6, 2311, 2312.2,
2313.7, or 2314.8.
Requesting a return receipt is optional. A receipt indicates that the Office received the document
described in the form on a particular date, but it does not establish that the document is eligible
for recordation or guarantee that the Office will issue a certificate of recordation. Moreover, if
the document is recorded, the date stamped on the receipt may or may not be the same as the
date of recordation set forth in the certificate.
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When the Office records a transfer of ownership or other document pertaining to copyright, the
Office assigns a date of recordation to the certificate of recordation. The date of recordation is
the date when the Office receives a proper filing fee and a proper document regardless of when
the recordation specialist examines and records the document. If the document and the filing
fee are received on different dates, the date of recordation is based on the date of receipt for the
last item that is received by the Office. Likewise, if the document is returned to the remitter for
correction, the date of recordation is based on the date that the corrected document is received
by the Office. 37 C.F.R. § 201.4(c), (e).
Example:

• On July 1st, the remitter submits an assignment of copyright containing
twelve titles, together with the correct filing fee for eleven titles. On November
1st the recordation specialist notifies the remitter that the correct filing fee has
not been paid. On November 2nd, the remitter submits the appropriate filing
fee for the other titles listed in the document. The document will be recorded
with a date of recordation of November 2nd.
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2310

Notices of Termination

The Copyright Act allows authors or their heirs, under certain circumstances, to terminate an
agreement that transferred or licensed the author’s copyright to a third party. These termination
provisions are set forth in Sections 203, 304(c), and 304(d) of the statute.

2310.1

How to Terminate a Grant

To terminate a grant, the author or the author’s heirs must serve an advance written “notice of
termination” on the grantee or the grantee’s successor in title and must record a copy of that
notice with the U.S. Copyright Office.
The notice of termination must specify the date that the termination goes into effect. The effective date must fall within a five-year termination period. The beginning and ending of this
five-year period is based on a number of factors, such as whether the grant was executed before
or after January 1, 1978.
The notice must be served and recorded before the effective date of termination. Specifically, the
notice must be served on the grantee no less than two years and no more than ten years before
the effective date, and the notice must be recorded with the Office before the effective date.
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N procedures for terminating a grant are discussed in Sections 2310.3 through 2310.5, inspecific
Failing to specify an effective date that falls within the five-year termination period, or failing to
serve and record the notice in a timely manner is a fatal mistake. If the author or the author’s
heirs do not comply with these requirements the notice of termination will be invalid, “the agreement will continue according to its own terms,” and “all rights covered by an existing grant will
continue unchanged….” H.R. REP. NO. 94-1476, at 126, 128 (1976), reprinted in 1976 U.S.C.C.A.N.
5659, 5742, 5744.

cluding who may terminate a grant, when a grant may be terminated, what should be included
in the notice of termination, and how the notice should be served. The procedure for recording
a notice of termination with the U.S. Copyright Office is discussed in Sections 2310.6 and 2310.7.

2310.2

What Types of Grants May Be Terminated?

Sections 203, 304(c), and 304(d) allow authors or their heirs to terminate an exclusive or nonexclusive transfer or license of the copyright in the author’s work or an exclusive or nonexclusive
transfer or license of any right under a copyright. This includes assignments, mortgages, exclusive licenses, or any other conveyances, alienations, or hypothecations of a copyright or any of
the exclusive rights comprised in a copyright. However, the termination provisions do not apply
to grants made by will, grants involving a work made for hire, or grants involving rights arising
under any other federal, state, or foreign law.
Determining whether a particular grant is subject to termination under Sections 203, 304(c), and
304(d) depends on a number of factors, including the date the grant was executed, the person(s)
who executed the grant, and in some cases, the date that copyright was secured in the work.
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• Section 203 only applies to grants executed by the author on or after January 1, 1978, regardless of whether the copyright in the work was secured before or after that date.

• Section 304(c) only applies to grants executed before January 1, 1978, and only if the copyright
in the work was secured before January 1, 1978.

• Section 304(d) only applies to grants executed before January 1, 1978, and only if the copyright in the work was secured between January 1, 1923 and October 26, 1939.

The Office has developed a series of questionnaires that may be useful in determining whether
a particular grant may be eligible for termination under Sections 203, 304(c), and 304(d). These
questionnaires are set forth in Section 2310.13.
The specific procedures for terminating a grant under Section 203 are discussed in Section 2310.3.
The specific procedures for terminating a grant under Section 304(c) and 304(d) are discussed
in Sections 2310.4 and 2310.5.
17 U.S.C. §§ 203, 304(c), 304(d).

2310.3

2310.3(A)

Terminating a Grant Under Section 203
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heirs are not subject to termination under the Copyright Act. Likewise, Section 203 does not
apply to grants made by will, grants involving a work made for hire, or grants involving rights
arising under any other federal, state, or foreign law.

2310.3(B)

Who May Terminate a Grant Under Section 203?

A grant made by the author of a work may be terminated by that individual.
If the author or joint author is deceased, and if that individual did not exercise his or her right
to terminate under Section 203, the grant may be terminated by the heirs holding a majority
share of the author’s termination interest. The heirs may include the author’s widow or widower,
the author’s children, and/or the children of any child who predeceased the author. See 17 U.S.C.
§ 203(a)(2)(A)-(C). The Copyright Act defines a “widow” or “widower” as “the author’s surviving spouse under the law of the author’s domicile at the time of his or her death, whether or
not the spouse has later remarried.” 17 U.S.C. § 101. The author’s “children” are defined as “that
person’s immediate offspring, whether legitimate or not, and any children legally adopted by
that person.” Id.
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If all of the author’s heirs are deceased, and if the author never exercised his or her right to terminate under Section 203, the grant may be terminated by the author’s executor, administrator,
personal representative, or trustee, and that party “shall own the author’s entire termination
interest.” See 17 U.S.C. § 203(a)(2)(D).
If the grant was executed by two or more authors of a joint work, the grant may be terminated
by “a majority of the authors who executed” the grant. See 17 U.S.C. § 203(a)(1).
If a joint author is deceased, that person’s termination interest may be exercised by the heirs
holding a majority share of that interest. In this situation, the grant may be terminated by a
majority of the joint authors and/or the heirs holding the majority share of the authors’ termination interests.
By contrast, if the joint authors executed separate grants, then each grant may be terminated by
the individual who executed that grant, or if that individual is deceased, by the heirs holding a
majority share of his or her termination interest.

2310.3(C)

When May a Grant Be Terminated Under Section 203?

A grant may be terminated under Section 203 during a five-year “termination period.” The
beginning and ending of this period varies depending on whether the grant conveyed the right
to publish the work.
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17 U.S.C. § 203(a)(3). The method for calculating the beginning and ending of the termination
period is discussed in more detail in Sections 2310.3(C)(1) and 2310.3(C)(2) below.
In all cases, the author or the author’s heirs (if the author is deceased) must comply with the
following requirements in order to terminate a grant under Section 203:

• Select an effective date of termination that falls within the five-year termination period;
• Serve a notice of termination on the grantee or the grantee’s successor in title not less than
two years and not more than ten years before the effective date of termination; and

• Record the notice with the U.S. Copyright Office before the effective date of termination.
17 U.S.C. § 203(a)(4).
If the terminating party selects an effective date that does not fall within the five-year termination period, fails to serve the notice in a timely manner, or fails to record the notice with the
Office before the effective date, the termination will be invalid.
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2310.3(C)(1)

Terminating a Grant That Conveyed the Right of Publication

The Copyright Act defines publication as “the distribution of copies or phonorecords of a work
to the public by sale or other transfer of ownership, or by rental, lease, or lending.” 17 U.S.C. § 101.
Offering to distribute copies or phonorecords to a group of persons for the purpose of further
distribution, public performance, or public display also constitutes publication under the law. Id.
If the author conveyed the right to publish his or her work, then the beginning and ending of
the termination period may be based on the month, day, and year that the grant was executed,
or in the alternative, it may be based on the month, day, and year that the work was published.
See 17 U.S.C. § 203(a)(3). Specifically, the termination period for a grant that conveyed the right
of publication begins either thirty-five years after the date that the work was published under
the grant, or forty years after the date that the grant was executed (whichever is earlier). See id.
The legislative history states that “[t]his alternative method of computation is intended to cover
cases where years elapse between the signing of a publication contract and the eventual publication of the work.” H.R. REP. NO. 94-1476, at 126 (1976), reprinted in 1976 U.S.C.C.A.N 5659, 5742;
S. REP. NO. 94-473, at 110 (1975). It also states that “this principle should apply to any publication
contract, and not just to contracts involving first publication….” H.R. Rep. No. 89-2237, at 122
(1966); H.R. Rep. No. 90-83, at 93 (1967); but see Baldwin v. EMI Feist Catalog, 805 F.3d 18, 33 (2d Cir.
2015) (concluding that “the publication of a work is a one-time event” for purposes of § 203(a)(3)).
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In other words, if the grant conveyed the right to publish the work and if the work was published
within five years after the grant was executed, then the beginning of the termination period is
based on the date of publication under that grant. By contrast, if the work was published more
than five years after the grant was executed or if the work was never published under the grant,
then the beginning of the termination period is based on the date of execution.

• On March 10, 1980, the author sent his publisher an outline for an unpublished novel titled, The Revered and the Reviled. On April 10, 1980 the author
and the publisher executed a book publication contract. The author completed the novel several years later, and the publisher eventually published
the work on August 23, 1987.
For purposes of § 203(a)(3), the contract conveyed the right of publication, because it gave the publisher the right to distribute copies of this work to the
public. Because the novel was published more than five years after the author
executed the contract, the beginning of the termination period is based on the
date of execution, rather than the date of publication under the grant. Specifically, the five-year termination period begins on April 10, 2020 (forty years
from the execution of the contract), rather than April 10, 2015 (thirty-five years
from the execution of the contract) or August 23, 2022 (thirty-five years from
the date that the work was published under the grant). The termination period
ends on April 10, 2025. If the author decides to make the termination effective
on January 1, 2024, the notice may be served as early as January 1, 2014, and it
must be served no later than January 1, 2022. The notice must be recorded with
the U.S. Copyright Office, and the date of recordation assigned to the notice
must be no later than December 31, 2023. See S. REP. NO. 94-473, at 110 (1975).
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(For information concerning the requirements for establishing a date of recordation, see Section 2310.10)

• A novel titled The Saddest Boy in the World was first published in hardback
form on December 1, 1986. On September 2, 1987 the author executed a contract to publish the novel in audiobook form. The publisher eventually published the audiobook on January 3, 1988.
For purposes of § 203(a)(3), the audiobook contract conveyed the right to
publish this work, because it gave the publisher the right to distribute copies
of this work to the public in audio form. Because the audiobook was published within five years after the grant was executed, the five-year termination
period begins on January 3, 2023 (thirty-five years from the date that the audiobook was published), rather than December 1, 2021 (thirty-five years from
the date that the work was published in hardback form), or September 2, 2027
(forty years from the execution of the audiobook contract). The termination
period ends on January 3, 2028.
If the author decides to make the termination effective on January 3, 2023
(which is the earliest possible date), the notice may be served as early as
January 3, 2013 and it must be served no later than January 3, 2026. The
notice must be recorded with the U.S. Copyright Office, and the date of
recordation assigned to the notice must be no later than January 2, 2023.
See S. Rep. No. 94-473, at 110 (1975).
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Identify the month, day, and year that the work was published under the grant.

3.

Add forty years to the date of execution identified in line 1.

4.

Add thirty-five years to the date of publication identified in line 2.

Is the date identified in line 3 earlier than the date identified in line 4? If so, the beginning and
ending of the termination period should be calculated using the date that the grant was executed.
Is the date identified in line 4 earlier than the date identified in line 3? If so, the beginning and
ending of the termination period should be calculated using the date that the work was published under the grant.
The Office has developed a set of tables that may be useful in identifying the beginning and ending of the termination period for a grant that conveyed the right of publication. These tables
also may be useful in selecting an effective date of termination and for calculating the relevant
deadlines for serving a notice of termination on the grantee and for recording the notice with
the Office.
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• Use this table if the grant conveyed the right of publication and if the termination period is
based on the date that the grant was executed.

• Use this table if the grant conveyed the right of publication and if the termination period is
based on the date that the work was published under the grant.

NOTE: The beginning and the end of the termination period are not based on the beginning or

end of the calendar year, unless the date of execution or the date of publication happens to fall
on January 1st or December 31st.

2310.3(C)(2)

Terminating a Grant That Did Not Convey the Right of Publication

If the grant did not convey the right to publish the work, then the beginning and ending of the
termination period is based on the month, day, and year that the grant was executed. Specifically,
the termination period begins thirty-five years after the date that the grant was executed, and it
ends forty years after the date of execution. 17 U.S.C. § 203(a)(3).
Example:

• On September 2, 1987 the author executed a contract to perform a work on
a theatrical stage. For purposes of § 203(a)(3), the contract did not convey
the right of publication. The author authorized the theatre to perform the
work, but did not authorize the theatre to distribute copies or phonorecords
of the work to the public. Therefore, the five-year termination period begins
on September 2, 2022 (thirty-five years from the date of execution). The termination period ends on September 2, 2027. If the author decides to make
the termination effective on September 2, 2022 (which is the earliest possible
date), the notice may be served as early as September 2, 2012, and it must be
served no later than September 2, 2020. The notice must be recorded with
the U.S. Copyright Office, and the date of recordation assigned to the notice
must be no later than September 1, 2022. See S. REP. NO. 94-473, at 110 (1975).
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(For information concerning the requirements for establishing a date of recordation, see Section
2310.10.)
The Office has posted a table on its website that may be useful in identifying the beginning and
ending of the termination period for a grant that did not convey the right of publication. This
table may also be useful in selecting an effective date of termination and for calculating the relevant deadlines for serving a notice of termination on the grantee and for recording the notice
with the Office.
NOTE: The beginning and the end of the termination period are not based on the beginning

or end of the calendar year, unless the date of execution happens to fall on January 1st or
December 31st.

2310.3(C)(3)

Gap Grants

What if the author signed a written agreement or entered into an oral agreement before January
1, 1978 involving a work that was created on or after that date? These types of grants are known
as “gap grants.”
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As discussed above, Section 203 applies to grants executed by the author on or after January 1,
1978. The Office has concluded that gap grants may be terminated under this provision, “because
as a matter of copyright law, a transfer that predates the existence of the copyrighted work cannot
be effective (and therefore cannot be ‘executed’) until the work of authorship (and the copyright)
come into existence.” Gap in Termination Provisions, 76 Fed. Reg. 32,316, 32,316 (June 6, 2011).
In cases where the author agreed, prior to January 1, 1978, to transfer or license the copyright in
a work that was created on or after January 1, 1978, the Office may record a notice of termination
under Section 203 if the notice states that the date of execution for the grant is the date that the
work was created. 37 C.F.R. § 201.10(f)(5).

2310.3(D)

How to Prepare and Serve a Notice of Termination Under Section 203

The regulatory requirements for terminating a grant under Section 203 are discussed in Sections
2310.3(D)(1) through 2310.3(D)(3).

2310.3(D)(1)

Content Requirements

To terminate a grant under Section 203, the notice of termination must include a clear identification of the following:
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• If the grant conveyed the right to publish the work, the date of publication of the work under
the grant.

• For each work covered by the notice of termination, the title of the work and the name of
the author — or in the case of a joint work, the authors — who executed the grant, and if
possible and practicable, the original copyright registration number.

• A brief statement reasonably identifying the grant to which the notice of termination applies.
• The effective date of termination.
If an author is deceased and if the right to terminate the grant under Section 203 is being exercised by his or her heirs, the notice also should include the following information:

• The names of the following individuals and a statement identifying his or her relationship
to the author:

- The author’s surviving widow or widower;
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- All of the author’s surviving children; and
- If any of the author’s children are deceased, all of the surviving children of any such
deceased child of that author.

• A specific indication of the person or persons executing the notice who constitute more than
one-half of that author’s termination interest.

In the alternative, the notice may include a statement containing as much information concerning the author’s heirs “as is currently available to the person or persons signing the notice, with
a brief explanation of the reasons why full information is or may be lacking,” and “[a] statement
that, to the best knowledge and belief of the person or persons signing the notice, the notice has
been signed by all persons whose signature is necessary to terminate the grant under 17 U.S.C.
[§] 203, or by their duly authorized agents.” 37 C.F.R. § 201.10(b)(2)(vii)(A)-(B).
NOTE: The use of the word “currently” is intended to avoid any implication that the terminating

party is required to conduct an investigation in order to comply with this portion of the regulations.
In all cases, the terminating party or parties must provide “a complete and unambiguous statement of facts in the notice itself, without incorporation by reference of information in other
documents or records.” 37 C.F.R. § 201.10(b)(3).

2310.3(D)(1)(a)
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For these reasons, the notice must specify the date the grant was executed. (If the termination
involves a gap grant, then as discussed in Section 2310.3(C)(3), the notice may be recorded if it
states that the date of execution is the date that the work was created.) If the grant conveyed
the right to publish the work, the notice must specify the date that the work was first published
under the grant.

2310.3(D)(1)(b)

Naming the Authors of a Joint Work

If the grant was executed by two or more authors of a joint work, then as discussed in Section
2310.3(B), the grant may be terminated by a majority of the joint authors who executed the grant
or by a majority of his or her heirs if joint author is deceased. For these reasons, the notice of
termination should identify all of the joint authors who executed the grant.

2310.3(D)(1)(c)

A Copy of the Grant Is Not Required

In most cases, the party issuing the notice of termination may not have a copy of the grant that
is being terminated or may not have access to a copy. For these reasons, the terminating party
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does not need to identify the location of the grant, offer to produce a copy of the grant, or attach
a copy of the grant to the notice.

2310.3(D)(1)(d)

Providing a Registration Number

Parties are encouraged to provide a registration number for each work listed in the notice of
termination (if any), because this information may be useful in identifying the work to which the
notice applies. However, this information needs to be provided only if it is possible and practicable.

2310.3(D)(2)

Signature Requirements

The notice of termination must be signed by each author who is terminating the grant or by his
or her duly authorized agent.
If an author is deceased the notice must be signed by the required number and proportion of
the owners of that author’s termination interest or by their duly authorized agents. In addition,
the notice shall contain a brief statement specifying each person’s relationship to the deceased
author, such as “widow,” “widower,” “child,” or “grandchild.”
If the notice is signed by a duly authorized agent, the notice shall clearly identify the person or
persons that the agent represents.
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2310.3(D)(3)

Service Requirements

This Section discusses the requirements for serving a notice of termination under Section 203.
The same requirements also apply to notices issued under Sections 304(c) or 304(d).
A notice of termination must be served upon each grantee whose rights are being terminated,
or the grantee’s successor in title. The notice must be served by personal service or by first class
mail. Service by registered mail or certified mail is not required.
The notice must be sent to the address that, after a reasonable investigation, is found to be the
last known address of the grantee or successor in title.
The service requirements set forth in the statute will be satisfied if the terminating party takes
the following steps:

• The person or persons executing the notice conducts a reasonable investigation before the
notice is served as to the current ownership of the rights being terminated; and

• If there is no reason to believe that such rights have been transferred by the grantee to a successor in title, the notice is served on the grantee; or
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• If there is reason to believe that such rights have been transferred by the grantee to a particular
successor in title, the notice is served on that successor in title.

In this context, a “reasonable investigation” includes, but is not limited to the following:

• A search of the records in the U.S. Copyright Office.
• In the case of grant involving a musical composition where the performing rights are licensed

by a performing rights society, a reasonable investigation also includes a report from that
society identifying the person or persons claiming current ownership of the rights being
terminated.

37 C.F.R. § 201.10(d)(1)-(3)

2310.4

2310.4(A)

Terminating a Grant Under Section 304(c)

What Types of Grants May Be Terminated Under Section 304(c)?

Under the previous copyright law, the copyright in a work could be secured by publishing the
work with a proper copyright notice or by registering the work with the U.S. Copyright Office.
The term of the copyright was divided into two consecutive terms: an initial term of twentyeight years and a renewal term that lasted for another twenty-eight years. The initial term began
when the copyright was originally secured through registration or publication with notice. The
renewal term began twenty-eight years thereafter if the copyright owner filed a renewal application with the Office.
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the copyright term to seventy-five years, consisting of an initial term of twenty-eight years
and a renewal term of forty-seven years. The nineteen additional years that Congress added to
the renewal term are known as the “extended renewal term.”

At the same time, Congress created a procedure that allows an author or the author’s heirs to
terminate a grant that transferred or licensed the copyright to a third party and to reclaim the
copyright for the duration of the extended renewal term. This procedure is set forth under Section 304(c) of the Copyright Act. See generally H.R. REP. NO. 94-1476, at 140-42 (1976), reprinted
in 1976 U.S.C.C.A.N. at 5756-58; S. REP. NO. 94-473, at 123 (1975); Notice of Termination, 66 Fed.
Reg. 22,139, 22,139 (May 3, 2001).
Section 304(c) of the Copyright Act may be used to terminate a grant executed before January 1,
1978 involving the copyright in the renewal term or any right under the renewal term, provided
that the grant was executed by one or more of the following parties:

• The author of the work.
• The author’s widow, widower, or children.
• The author’s executors.
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• The author’s next of kin.
See 17 U.S.C. § 304(a)(1)(C), (c).
Grants executed on or after January 1, 1978 are not subject to termination under Section 304(c).
Likewise, this provision does not apply to grants made by will, grants involving a work made for
hire, or grants involving rights arising under any other federal, state, or foreign law.

2310.4(B)

2310.4(B)(1)

Who May Terminate a Grant Under Section 304(c)?

Grants Executed by the Author

A grant executed by the author of a work may be terminated by that individual under
Section 304(c).
If the grant was executed by two or more authors of a joint work, the grant may be terminated by
any of the joint authors who executed the grant. “There is no requirement of unanimity, majority
interest, or the like, among granting co-authors.” Termination of Transfers and Licenses Covering the Extended Renewal Term, 42 Fed. Reg. 45,916, 45,917 (Sept. 13, 1977). When a particular
author issues a notice of termination under Section 304(c), the termination only applies to that
author’s share of the ownership of the renewal copyright.
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administrator, personal representative, or trustee.

2310.4(B)(2)

Grants Executed by Persons Other Than the Author

As discussed above, a grant executed by one or more of the following persons may be terminated
under Section 304(c):

• The author’s widow, widower, or children.
• The author’s executors.
• The author’s next of kin.
If the grant was executed by one person, the right to terminate must be exercised by that individual.
If the grant was executed by two or more persons, the grant must be unanimously terminated
by all of the individuals who executed the grant. If one or more of those persons is deceased, the
grant must be unanimously terminated by the other persons who are alive as of the date that
the termination is made.
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2310.4(C)

When May a Grant Be Terminated Under Section 304(c)?

A grant may be terminated under Section 304(c) during a five-year termination period. The
beginning and the end of this period are based on the month, day, and year that copyright was
originally secured in the work. Specifically, the termination period begins fifty-six years after the
date that the work was originally secured or January 1, 1978, whichever is later. The termination
period ends sixty-one years after the original registration or publication date.
NOTE : The beginning and end of the termination period is not based on the beginning or end

of the calendar year, unless the work happened to be registered or published on January 1st or
December 31st.
To terminate a transfer or license under Section 304(c), the author or the author’s heirs (if the
author is deceased) must comply with the following requirements:

• Select an effective date of termination that falls within the five-year termination period (e.g.,
at least fifty-six years after the date that the work was originally registered or published with
a proper copyright notice (whichever is earlier), but no more than sixty-one years after the
original date of registration or publication);

• Serve a notice of termination on the grantee or the grantee’s successor in title not less than
two years and not more than ten years before the effective date of termination; and
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the termination period for a grant that is eligible for termination under Section 304(c).
This table may also be useful in selecting an effective date of termination and for calculating
the relevant deadlines for serving a notice of termination on the grantee and for recording
the notice with the Office.

2310.4(D)

How to Prepare and Serve a Notice of Termination Under Section 304(c)

The regulatory requirements for terminating a grant under Section 304(c) are discussed in Sections 2310.4(D)(1) through 2310.4(D)(3).

2310.4(D)(1)

Content Requirements

To terminate a grant under Section 304(c), the notice of termination must include a clear identification of the information listed below. The same requirements also apply to notices issued
under Section 304(d):

• A statement that the grant is being terminated under Sections 304(c) or 304(d).
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• The name of each grantee whose rights are being terminated or the name of the grantee’s
successor in title.

• A statement identifying each address at which the notice is being served.
• For each work covered by the notice of termination, the title of the work, the name of at least
one author, the date copyright was originally secured, and if possible and practicable, the
original copyright registration number.

• A brief statement reasonably identifying the grant to which the notice of termination applies.
• The effective date of termination.
If the grant was executed by a person or persons other than the author, the notice also should
include a list of the surviving person or persons who executed the grant.
If an author is deceased and if the right to terminate the grant under is being exercised by his or
her heirs, the notice also should include the following information:

• The names of the following individuals and a statement identifying his or her relationship
to the author:
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- The author’s surviving widow or widower;

In the alternative, the notice may include a statement containing as much information concerning the author’s heirs “as is currently available to the person or persons signing the notice, with
a brief explanation of the reasons why full information is or may be lacking,” and “[a] statement
that, to the best knowledge and belief of the person or persons signing the notice, the notice has
been signed by all persons whose signature is necessary to terminate the grant under Section
304 of title 17, U.S.C., or by their duly authorized agents.” 37 C.F.R. § 201.10(b)(1)(vii)(A)-(B).
NOTE : The “[u]se of the word ‘currently,’ is intended to avoid any implication that this paragraph

of the regulation itself requires that terminating parties first conduct an investigation.” Part
201-General Provisions Termination of Transfers and Licenses Covering Extended Renewal
Term, 42 Fed. Reg. 45,916, 45,918 (Sept. 13, 1977).
In all cases, the terminating party or parties must provide “a complete and unambiguous statement of facts in the notice itself, without incorporation by reference of information from other
documents or records.” 37 C.F.R. § 201.10(b)(3).
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2310.4(D)(1)(a)

A Copy of the Grant Is Not Required

In most cases, the party issuing the notice of termination will not have a copy of the grant that is
being terminated or will not have access to a copy. For these reasons, the terminating party does
not need to state the location of the grant document, include an offer to produce it, or attach a
copy of the document to the notice.

2310.4(D)(1)(b)

Date of Execution Not Required

The notice of termination must identify the date that the copyright was secured, but it does not
need to identify the date of the grant.

2310.4(D)(1)(c)

Naming the Author and His or Her Heirs

Parties are encouraged to provide the name of at least one author of the work(s) listed in the
notice of termination, because this information may be useful in identifying the work(s) to which
the notice applies.
As discussed in Section 2310.4(B)(1), a grant may be terminated under Section 304 by any of the
granting authors, or that author’s surviving heirs, to the extent of that author’s share of the copyright. For this reason, there is no need to identify all the authors of the work or to demonstrate
unanimity, majority interest, or the like, among granting co-authors.

2310.4(D)(1)(d)
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Providing a Registration Number

Providing a registration number may be useful in identifying the work to which the notice of
termination applies. However, this information is not required.

2310.4(D)(2)

Signature Requirements

This Section discusses the signature requirements for terminating a grant under Section 304(c).
The same requirements also apply to a notice of termination issued under Section 304(d).
If the grant was executed by one or more of the authors of the work, the notice of termination
for any one author’s share must be signed by that author or by his or her duly authorized agent.
If the author is deceased the notice must be signed by the required number and proportion of the
heirs who own that author’s termination interest or by their duly authorized agents. In addition,
the notice shall contain a brief statement specifying each person’s relationship to the deceased
author, such as “widow,” “widower,” “child,” or “grandchild.” See Termination of Transfers and
Licenses Covering Extended Renewal Term, 42 Fed. Reg. 45,916, 45,919 (Sept. 13, 1977).
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If the grant was executed by the author’s widow, widower, children, executors, or next of kin, the
notice must be signed by all of the surviving person or persons who executed the grant or by
their duly authorized agents.
If the notice is signed by a duly authorized agent, the notice shall clearly identify the person or
persons whom the agent represents.
In all cases, the notice should contain a handwritten signature and a typewritten or legibly hand
printed statement containing the full name and address of each party or agent who signed the
notice.
37 C.F.R. § 201.10(c)(1)-(2), (4)-(5).

2310.4(D)(3)

Service Requirements

For information concerning the requirements for serving a notice of termination under Section
304(c), see Section 2310.3(D)(3).

2310.5

2310.5(A)

Terminating a Grant Under Section 304(d)

Inc.
,
p
u
What Types of Grants May Be Terminated Under
roSection,304(d)?
19
0
G
2
w
llo
11
. Zilaw
chanother
r
v
In 1998 Congress amended theccopyright
byM
adding
twenty years to the copyright
a
.
In by copyright
n as of January 1, 1978, the length of the copyright
,protected
o
term. For works that H
were
T
d
ive consisting of an initial term of twenty-eight years and a
hyears,
in Vto ninety-five
term was extended
c
r
d
a
e
t
ci term of 5sixty-seven
renewal
587 years.
3
7
o. 1
AtN
the same time, Congress created a procedure that allows an author or the author’s heirs to
terminate a grant that transferred or licensed the copyright to a third party and to reclaim the
copyright for the duration of the twenty-year extension. This procedure is set forth under Section 304(d) of the Copyright Act.
Section 304(d) may be used to terminate a grant executed before January 1, 1978 involving the
copyright in the renewal term or any right under the renewal term, provided that the following
requirements have been met:

• The grant involves the copyright in a work that was originally registered or published with
notice between January 1, 1923 and October 26, 1939.

• The grant was executed by one or more of the following parties:
- The author.
- The author’s widow, widower, or children.
- The author’s executors.
- The author’s next of kin.
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• The author or the author’s heirs have not exercised the right to terminate the grant under
Section 304(c) of the Copyright Act.

Grants executed on or after January 1, 1978 are not subject to termination under Section 304(d).
This provision does not apply to grants involving a work that was originally registered or published on or after October 27, 1939. It does not apply to grants made by will, grants involving a
work made for hire, or grants involving rights arising under any other federal, state, or foreign
law. Likewise, it does not apply if the author or the author’s heirs already exercised their right to
terminate under Section 304(c).
17 U.S.C. § 304(d); 37 C.F.R. § 201.10.

2310.5(B)

Who May Terminate a Grant Under Section 304(d)?

As discussed above, a grant may be terminated under Section 304(d), provided that the author
or the author’s heirs have not exercised their right to terminate under Section 304(c).
If the grant was executed by the author of a work, the grant may be terminated by any of the
parties listed in Section 2310.4(B)(1).
If the grant was executed by the author’s widow, widower, children, executor, or next of kin, the
grant may be terminated by any of the parties listed in Section 2310.4(B)(2).
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2310.5(C)

When May a Grant Be Terminated Under Section 304(d)?

A grant may be terminated under Section 304(d) during a five-year termination period. The
beginning and the end of this period are based on the month, day, and year that copyright was
originally secured in the work. Specifically, the termination period begins seventy-five years after
the date that the work was originally registered with the U.S. Copyright Office or the date that
the work was originally published with a proper copyright notice (whichever is earlier). The
termination period ends eighty years after that original registration or publication date.
NOTE: The beginning and the end of the termination period are not based on the beginning or

end of the calendar year, unless the work happened to be registered or published on January 1st
or December 31st.
To terminate a transfer or license under Section 304(d), the author or the author’s heirs (if the
author is deceased) must comply with the following requirements:

• Select an effective date of termination that falls within the five-year termination period (i.e.,
at least seventy-five years after the date that the work was originally registered or published
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with a proper copyright notice (whichever is earlier), but no more than eighty years after the
original date of registration or publication);

• Serve a notice of termination on the grantee or the grantee’s successor in title not less than
two years and not more than ten years before the effective date of termination; and

• Record the notice with the U.S. Copyright Office before the effective date of termination.
If the author or the author’s heirs (if the author is deceased) select an effective date that does
not fall within the five-year termination period, fail to serve the notice in a timely manner, or
fail to record the notice with the Office before the effective date, the termination will be invalid.
The Office has developed a table that may be useful in identifying the beginning and ending
of the termination period for a grant that is eligible for termination under Section 304(d).
This table may also be useful in selecting an effective date of termination and for calculating
the relevant deadlines for serving a notice of termination on the grantee and for recording
the notice with the Office.

2310.5(D)

How to Prepare and Serve a Notice of Termination Under Section 304(d)

The regulatory requirements for terminating a grant under Section 304(d) are discussed in Sections 2310.5(D)(1) through 2310.5(D)(3).

2310.5(D)(1)
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that the grant is being terminated under Section 304(d).
•

• A statement that termination of renewal term rights under Section 304(c) has not been
previously exercised.

• All of the other information specified in sections 201.10(b)(1)(ii) through 201.10(b)(vii) of the

Copyright Office’s regulations. (For information concerning these regulatory requirements,
see Section 2310.4(D)(1).)

2310.5(D)(2)

Signature Requirements

For information concerning the signature requirements for terminating a grant under Section
304(d), see Section 2310.4(D)(2).

2310.5(D)(3)

Service Requirements

For information concerning the requirements for serving a notice of termination under Section
304(d), see Section 2310.4(D)(3).
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2310.6

How to Record a Notice of Termination

Any person may record a notice of termination with the U.S. Copyright Office, provided that the
grant is eligible for termination under Sections 203, 304(c), or 304(d) of the Copyright Act, and
provided that he or she complies with the recordation requirements set forth in Sections 2310.7.
The person who submits a notice for recordation is known as the “remitter.”
The remitter should submit a signed copy of the notice to the following address together with
the appropriate filing fee:
U.S. Copyright Office
Notices of Termination
P.O. Box 71537
Washington, DC 20024-1537
For information concerning the procedure for calculating the filing fee, see Section 2310.7(D).
In the alternative, the notice and the filing fee may be delivered by hand to the Public Information Office at the address specified in Chapter 200, Section 204.1(B)(3). The Public Information
Office will provide the remitter with a date-stamped receipt that lists the title of no more than
one of the works listed in the notice.
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N The remitter should not submit a notice of termination with Form DCS. As discussed in
NOTE:

Submitting the notice to any other address may result in substantial delays in the receipt and
examination of the notice. If the notice does not comply with the statutory or regulatory requirements, the remitter may be required to resubmit the notice or may be required to serve another
notice on the grantee. This will change the date of recordation, and in some cases, it may prevent
the remitter from recording the notice in a timely manner. Because a delay in examination may
have serious consequences, remitters should send the notice and the filing fee to the appropriate
address in all cases.

Sections 2309.7 and 2309.12, Form DCS should only be used if the remitter intends to record a
transfer of copyright ownership or other document pertaining to copyright.

2310.7

Recordation Requirements for Notices of Termination

A notice of termination may be recorded with the Copyright Office, provided that the grant is
eligible for termination under Sections 203, 304(c), or 304(d) of the Copyright Act and provided
the following requirements have been met:

• The notice is legible.
• The notice is complete.
• The notice bears the actual signature or signatures of the person or persons who signed the
notice.

• The notice is submitted together with the correct filing fee.
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If a notice does not comply with these requirements, the recordation specialist may communicate with the remitter, may refuse to record the notice, or may refuse to index the notice as a
notice of termination.
The legibility, completeness, signature, and filing fee requirements are discussed in more detail
in Sections 2310.7(A) through 2310.7(D) below.

2310.7(A)

The Legibility Requirement

A notice of termination may be recorded, provided that it is legible and is capable of being
imaged or otherwise reproduced in legible copies using the technology employed by the U.S.
Copyright Office.
A notice should be submitted in a visually perceptible form, it should be sufficiently legible for
the recordation specialist to examine and index the contents of the notice, and it should be sufficiently legible for the Office to scan the notice into the public record. To facilitate the imaging
process, notices and any attachments thereto should be 8 ½ by 11 inches in size, and the pages
should be clipped together rather than stapled.
When the Office records a notice of termination, it creates a public record that reflects the nature
of the document. These records may be searched by entering certain key information, such as
the title of the work. If the notice is illegible or if it cannot be legibly reproduced by the Office,
the recordation specialist may communicate with the remitter or may refuse to record the notice.

2310.7(B)
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notice of termination will be recorded, provided that the remitter submits a complete and
exact duplicate of the notice that was served on the grantee.
NOTE: If the terminating party served separate copies of the same notice on more than one

grantee or successor in title, the remitter should submit only one copy of the notice.
The document submitted for recordation should contain a statement specifying the date that the
notice was served on the grantee and the manner of service (e.g., by personal service, by first class
mail). This statement may be provided in the notice itself or in a separate document.
NOTE: If the notice was served by first class mail, the date of service is the date that the notice
was deposited with the U.S. Postal Service.

If the notice of termination appears to be incomplete, if it does not appear to be an exact duplicate of the notice that was served on the grantee, or if it does not specify the date and manner of
service, the recordation specialist may communicate with the remitter or may refuse to record
the notice.
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2310.7(C)

The Signature Requirement

A notice of termination may be recorded, provided that it contains the actual signature or a
reproduction of the actual signature of the person or persons who signed the notice.
The Office will record a legible photocopy or other legible facsimile reproduction of a signed
notice. In such cases, there is no need to submit a sworn certification or an official certification stating that the reproduction is a true copy of the signed notice. Likewise, a signed notice
may be recorded, regardless of whether the signature(s) have been verified by a notary public or
a certificate of acknowledgment.
Notices that have not been signed will be returned to the remitter. If the remitter subsequently
submits a signed copy of the notice, the recordation specialist may record the document if the
requirements set forth in Section 2310.7 have been met. The date of recordation will be based
on the date that the signed notice was received by the Office.

2310.7(D)

The Filing Fee Requirement

To record a notice of termination, the remitter must submit the correct filing fee. The current
fee is set forth in the Office’s fee schedule. 37 C.F.R. § 201.3(c)(16).
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Specifically, the remitter must pay a basic recording fee for each notice of termination. The basic
recording fee is listed in the fee schedule under the heading “Recordation of document, including a notice of intention to enforce (single title).”

For general guidance in calculating the filing fee for notices that contain two or more titles, see
Calculating Fees for Recording Documents and Notices of Termination in the Copyright Office
(Factsheet SL 4d). For guidance in identifying the number of titles listed in a notice, see Sections
2309.11(B)(1) through 2309.11(B)(5). For information concerning the methods for paying the
filing fee, see Chapter 1400, Sections 1403.3 through 1403.5.

2310.8

Contesting or Withdrawing a Notice of Termination

When a party serves a notice of termination on a grantee and records the notice with the U.S.
Copyright Office, the grantee may respond by sending a letter or other written response that challenges the sufficiency of the notice. The Office refers to this type of document as a “counter notice.”
On occasion, the party that served a notice of termination subsequently enters into a written
agreement with the grantee whereby the terminating party expressly agrees to withdraw the
notice of termination. The Office refers to this type of document as a “withdrawal.”
A counter notice or a withdrawal may be recorded under Section 205(a) of the Copyright Act as
a document pertaining to copyright, provided that the following requirements have been met:
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• The document is legible.
• The document is complete.
• The document bears the actual signature or an acceptable reproduction of the actual signature
of the person or persons who executed it.

• The document is submitted together with the correct filing fee.
See 17 U.S.C. § 205(a); 37 C.F.R. § 201.4(c).
The legibility, completeness, signature, and filing fee requirements are discussed in more detail
in Sections 2309.8 through 2309.11. If a document does not comply with these requirements, the
recordation specialist may communicate with the remitter or may refuse to record the document.
The remitter should submit a signed copy of the document to the following address together
with the appropriate filing fee:
U.S. Copyright Office
Notices of Termination
P.O. Box 71537
Washington, DC 20024-1537
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For information concerning the procedure for calculating the filing fee, see Section 2310.7(D).

online public record for the counter notice or the withdrawal. In addition, the specialist may
add a note to the record, such as: “[Counter notice to / withdrawal of] notice of termination
filed under [identifying number], recorded on [date].”

2310.9

Examination Guidelines

To record a notice of termination, the terminating party must submit an exact duplicate of the
notice that was served on the grantee or the grantee’s successor in title. The copy must include
either an actual signature or an acceptable reproduction of an actual signature, a statement
setting forth the date the notice was served, an indication of the manner of service, and must
be submitted together with the appropriate filing fee. The recordation specialist will review a
notice of termination for each of these elements and may refuse to record the notice if any of
them are missing.
Failing to serve and record a notice of termination in a timely manner is a fatal mistake that
prevents the termination from taking effect. Therefore, the specialist will examine each notice
to confirm that the relevant statutory deadlines have been met. However, the specialist will not
attempt to confirm the validity of the alleged facts that are set forth in a notice.
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The Office may refuse to record a document as a notice of termination if the notice appears to
be untimely. In such cases, the recordation specialist will take the following actions:

• If the notice is premature, the specialist will return it to the remitter so that the notice may
be resubmitted within the proper statutory window.

• If the notice is late, the specialist will offer to record and index it as a document pertaining
to copyright under Section 205(a) of the Copyright Act. The specialist will not record the
document as a notice of termination, meaning that it will not be indexed as such.

The following are representative examples of situations where a notice of termination may be
considered untimely:

• The effective date of termination does not fall within the five-year termination period specified in Section 203(a)(3), 304(c)(3), or 304(d)(2).

• The document indicates that the notice of termination was served less than two or more than
ten years before the effective date of termination.

• The document was received by the Office on or after the effective date of termination.
• The notice of termination was issued under Section 203, but the document indicates that the
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2310.10

proper filing fee and a notice that satisfies the relevant requirements set forth in Section 201.10(f)
of the regulations, regardless of when the recordation specialist examines and records the notice.
If the notice and the filing fee are received on different dates, the date of recordation is based
on the date of receipt for the last item that is received by the Office. Likewise, if the notice is
returned to the remitter for correction, the date of recordation is based on the date that the corrected notice is received by the Office.
See 37 C.F.R. § 201.10(f)(3); see also Filing of Agreements Between Copyright Owners and
Public Broadcasting Entities, Termination of Transfers and Licenses Covering the Extended
Renewal Terms, Etc., 41 Fed. Reg. 221, 221 (Nov. 15, 1976).

2310.11

Recording a Notice of Termination Distinguished from the Legal
Sufficiency of a Termination Notice

Recording a notice of termination with the U.S. Copyright Office is a mandatory requirement
for terminating a grant under Sections 203, 304(c), or 304(d). However, the fact that the Office
recorded a notice of termination does not create a legal presumption that the termination has
been properly effected or that the notice is valid.
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2310.12

Harmless Errors in a Notice of Termination

Harmless errors in a notice of termination do not render the notice invalid. As a general rule,
an error may be considered harmless if it “do[es] not materially affect the adequacy of the information required” under sections 203, 304(c), or 304(d) of the statute. 37 C.F.R. §201.10(e)(1).

• Errors in identifying the date of registration or registration number.
• Errors in listing the names of the author’s heirs.
• Errors in describing the precise relationships between the author and his or her heirs.
See 37 C.F.R. §201.10(e)(2).
If it turns out that the date of execution specified in the notice of termination is not the actual
date of execution of the grant, the error may be considered harmless if it is as accurate as the
terminating party is able to ascertain and if the date is provided in good faith and without any
intention to deceive, mislead, or conceal relevant information. See id. Providing an erroneous
date of execution, however, may not be considered harmless if the grant would have properly
been subject to termination under section 203, rather than section 304 (or vice versa). See § 37
C.F.R. § 201.10(e)(1) (requiring that the error not “materially affect the adequacy of the information required to serve the purposes of 17 U.S.C. [§§] 203, 304(c), or 304(d), whichever applies”).

2310.13
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2310.13(A)

General Questionnaire

This questionnaire may be useful in determining whether a grant may be eligible for termination under Sections 203, 304(c), or 304(d) of the Copyright Act (although if the grant involves
a sound recording or an architectural work the questionnaires set forth in Sections 2310.13(B)
or 2310.13(C) should be used instead).
Question 1: Was the grant made by will, bequest, or other form of inheritance?

• If the answer is “yes,” the grant cannot be terminated under Sections 304(c)
or 304(d).

• If the answer is “no,” proceed to Question 2.
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Question 2: Is the work a “work made for hire”?
NOTE: The U.S. Copyright Office has created a separate “work made for hire

questionnaire,” which may be useful in determining whether a particular
work may be considered a work made for hire. This questionnaire is set forth
in Chapter 500, Section 506.4(B).

• If the answer is “yes, the work is a work made for hire,” the grant cannot be
terminated under Sections 203, 304(c), or 304(d).

• If the answer is “no,” proceed to Question 3.
Question 3: Was the grant executed by the author of the work?

• If the answer is “yes,” proceed to Question 4.
• If the answer is “no,” the grant cannot be terminated under Section 203. To
determine if the grant may be eligible for termination under Sections 304(c)
or 304(d), proceed to Question 6.
Question 4: Was the grant made on or after January 1, 1978?

• If the answer is “yes,” the grant may be eligible for termination under Section
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No•. If the answer is “yes,” the grant may be eligible for termination as a gap grant
203. For information concerning the procedure for terminating a grant under
this provision, see Section 2310.3.

under Section 203. For information concerning the procedure for terminating a gap grant, see Section 2310.3(C)(3).

• If the answer is “no, the work was created on or before December 31, 1977,”
the grant cannot be terminated under Section 203. To determine if the grant
may be eligible for termination under Sections 304(c) or 304(d), proceed to
Question 6.
Question 6: Was the grant executed by the author? Was the grant executed by the
author’s heirs?
NOTE: If the author is deceased, the author’s “heirs” may include the author’s
widow, widower, or children (if any), the author’s executor (if the author’s
widow, widower, and children (if any) are deceased), or the author’s next of
kin (if the author died without leaving a will).

• If the answer to either of these questions is “yes,” proceed to Question 7.
• If the answer to both of these questions is “no,” the grant cannot be terminated under Sections 203, 304(c), or 304(d).
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Question 7: Has the work been published?

• If the answer is “yes,” proceed to Question 8.
• If the answer is “no” proceed to Question 10.
Question 8: Was the work first published on or before December 31, 1977?

• If the answer is “yes,” proceed to Question 9.
• If the answer is “no, the work was first published on or after January 1, 1978”
proceed to Question 10.
Question 9: Was the work first published on or after January 1, 1952?

• If the answer is “yes,” the grant may be eligible for termination under Section
304(c). For information concerning the procedure for terminating a grant under this provision, see Section 2310.4.

• If the answer is “no, the work was first published on or before December
31, 1951,” the grant cannot be terminated under Sections 203 or 304(c). To
determine if the grant may be eligible for termination under Section 304(d),
proceed to Question 13.
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Question 11: Was the work first registered with the Copyright Office on or before
December 31, 1977?

• If the answer is “yes,” proceed to Question 12.
• If the answer is “no, the work was first registered on or after January 1, 1978,”
the grant cannot be terminated under Sections 203, 304(c), or 304(d).
Question 12: Was the work first registered with the Copyright Office on or after
January 1, 1952?

• If the answer is “yes,” the grant may be eligible for termination under Section
304(c). For information concerning the procedure for terminating a grant
under this provision, see Section 2310.4.

• If the answer is “no, the work was first registered on or before December
31, 1951,” the grant cannot be terminated under Sections 203 or 304(c). To
determine if the grant may be terminated under Section 304(d), proceed to
Question 13.
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Question 13: Was the work first published on or before October 26, 1939?

• If the answer is “yes,” proceed to Question 14.
• If the answer is “no, the work was first published on or after October 27, 1939,”
proceed to Question 15.
Question 14: Was the work first published on or after January 1, 1933?

• If the answer is “yes,” proceed to Question 17.
• If the answer is “no, the work was first published on or before December 31,
1932,” the grant is not eligible for termination under Sections 203, 304(c), or
304(d).
Question 15: Was the work first registered with the U.S. Copyright Office on or before October 26, 1939?

• If the answer is “yes,” proceed to Question 16.
• If the answer is “no, the work was first registered on or after October 27, 1939,”
the grant cannot be terminated under Sections 203, 304(c), or 304(d).
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Question 16: Was the work first registered with the U.S. Copyright Office on or after January 1, 1933?

NOTE: If the author is deceased, the author’s “heirs” may include the author’s
widow, widower, or children (if any) the author’s executor (if the author’s
widow, widower, and children (if any) are deceased) or the author’s next of
kin (if the author died without leaving a will).

• If the answer to either of these questions is “yes,” the grant cannot be terminated under Sections 203, 304(c), or 304(d).

• If the answer to both of these questions is “no,” the grant may be eligible for
termination under Section 304(d). For information concerning the procedure
for terminating a grant under this provision, see Section 2310.5.
2310.13(B)

Termination Questionnaire for Sound Recordings

This questionnaire may be useful in determining if a grant involving a sound recording may be
eligible for termination under Sections 203 or 304(c) of the Copyright Act. (A grant involving
this type of work cannot be terminated under Section 304(d) of the statute.)
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NOTE: If the grant involves an architectural work, the questionnaire set forth in Section
2310.13(C) may be used to make this determination. The questionnaire set forth in Section
2310.13(A) may be used if the grant involves any other type of work.

Question 1: Was the grant made by will, bequest, or other form of inheritance?

• If the answer is “yes,” the agreement cannot be terminated under Sections
203, 304(c), or 304(d).

• If the answer is “no,” proceed to Question 2.
Question 2: Is the sound recording a “work made for hire”?
NOTE: The U.S. Copyright Office has created a “work made for hire questionnaire,”
which may be useful in determining whether a particular sound recording may be
considered a work made for hire. This questionnaire is set forth in Chapter 500, Section 506.4(B).

• If the answer is “yes, the sound recording is a work made for hire,” the grant
cannot be terminated under Sections 203, 304(c), or 304(d).

• If the answer is “no,” proceed to Question 3.
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Question 4: Was the grant executed by the author of the work?

• If the answer is “yes,” proceed to Question 5.
• If the answer is “no,” the grant cannot be terminated under Sections 203 or
304(d). To determine if the grant may be eligible for termination under Section 304(c), proceed to Question 7.
Question 5: Was the grant made on or after January 1, 1978?

• If the answer is “yes,” the grant may be eligible for termination under Section
203. For information concerning the procedure for terminating a grant under
this provision, see Section 2310.3.

• If the answer is “no, the grant was made on or before December 31, 1977,”
proceed to Question 6.
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Question 6: Was the work first fixed on or after January 1, 1978?

• If the answer is “yes,” the grant may be eligible for termination as a gap grant
under Section 203. For information concerning the procedure for terminating a gap grant, see Section 2310.3(C)(3).

• If the answer is “no, the work was first fixed on or before December 31, 1977,”
the grant cannot be terminated under Sections 203 or 304(d). To determine
if the grant may be eligible for termination under Section 304(c), proceed to
Question 7.
Question 7: Was the grant executed by the author? Was the grant executed by the
author’s heirs?
NOTE: If the author is deceased, the author’s “heirs” may include the author’s
widow, widower, or children (if any) the author’s executor (if the author’s
widow, widower, and children (if any) are deceased) or the author’s next of
kin (if the author died without leaving a will).

• If the answer to either of these questions is “yes,” proceed to Question 8.
• If the answer to both of these questions is “no,” the grant cannot be termi-
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Question 9: Was the sound recording first published on or before December 31, 1977?

• If the answer is “yes,” proceed to Question 10.
• If the answer is “no, the sound recording was first published on or after January 1, 1978,” the grant cannot be terminated under Sections 304(c) or 304(d).
To determine if the grant may be eligible for termination under Section 203,
proceed to Question 3.
Question 10: Was the sound recording first published on or after February 15, 1972?

• If the answer is “yes,” the grant may be eligible for termination under Section
304(c). For information concerning the procedure for terminating a grant
under this provision, see Section 2310.4.

• If the answer is “no,” the grant cannot be terminated under Sections 304(c)
or 304(d). To determine if the grant may be eligible for termination under
Section 203, proceed to Question 3.
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2310.13(C)

Termination Questionnaire for Architectural Works

This questionnaire may be useful in determining if a grant involving an architectural work may
be eligible for termination under Section 203 of the Copyright Act. (A grant involving this type
of work cannot be terminated under Sections 304(c) or 304(d) of the statute.)
NOTE: If the grant involves a sound recording, the questionnaire set forth in Section 2310.13(B)

may be used to make this determination. The questionnaire set forth in Section 2310.13(A) may
be used for a grant involving any other type of work.
Question 1: Was the grant made by will, bequest, or other form of inheritance?

• If the answer is “yes,” the grant cannot be terminated under Sections 203,
304(c), or 304(d).

• If the answer is “no,” proceed to Question 2.
Question 2: Is the architectural work a “work made for hire”?
NOTE: The U.S. Copyright Office has created a separate “work made for hire

questionnaire,” which may be useful in determining whether a particular architectural work may be considered a work made for hire. This questionnaire
is set forth in Chapter 500, Section 506.4(B).
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• If the answer is “no,” the grant cannot be terminated under Sections 203,
304(c), or 304(d).

2311

Abandonment

The U.S. Copyright Office may record an affidavit, declaration, statement, or any other document purporting to abandon a claim to copyright or any of the exclusive rights granted to
copyright owners under Sections 106 or 106A of the Copyright Act, provided that the following
requirements have been met:

•
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CONTENT OF THE DOCUMENT. The document should identify the claim that is subject to the

abandonment, preferably including the author(s), title(s), and registration number(s) for the
works (if any). It should provide the full name of the party who signed the document, and
it should state that the party is the current owner or co-owner of the copyright and/or the
exclusive rights in the work. It should state that the rights specified in the document have
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been abandoned. The document does not need to provide a reason or justification for the
owner’s decision to abandon the copyright and/or the exclusive rights specified in the document. However, the document should be legible and capable of being imaged or otherwise
reproduced by the technology employed by the Office at the time of its submission. 37 C.F.R.
§ 201.4(c)(3).

•

SIGNATURE. The document should be signed by the current owner or co-owners of the rights

•

FILING FEE. The remitter should submit the appropriate filing fee. The fee for recording an

specified in the document or by an authorized representative of such owner(s). If the copyright has been registered, the document should be signed by the copyright claimant(s) named
in the certificate of registration or by an authorized agent of the copyright claimant(s). If
the copyright has been transferred or assigned to a party who is not named in the certificate,
or if the copyright has not been registered, the document should be signed by all of the owners or co-owners of the rights specified in the document or by an authorized agent of such
owner(s). In all cases, the document must contain the actual signature(s) of the person or
person(s) who executed the document or a legible photocopy or other facsimile of the signature together with a sworn certification that satisfies the requirements set forth in Section
201.4(c)(1) of the regulations.

abandonment is the same as the fee for recording a document pertaining to copyright. For
information concerning this fee, see Section 2309.11 above.
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the alternative, the document and the filing fee may be delivered by hand to the Public Infor-

To record an abandonment, the remitter should submit a signed copy of the document to the
following address together with the appropriate filing fee:

mation Office at the address specified in Chapter 200, Section 204.1(B)(3). The Public Information Office will provide the remitter with a date-stamped receipt that lists the title of no more
than one of the works listed in the abandonment.
The Office will record an abandonment as a document pertaining to copyright without offering
any opinion as to the legal effect of the document. The document will be returned to the party
that submitted it, along with a certificate of recordation. In addition, the Office will create an
online public record that identifies the title and registration number (if any) for the first work
listed in the document, the name of the party who executed the document, the date of execution,
the document number assigned to the recorded document, and the date of recordation. However,
the Office will not cross-reference this record with the online public record for the registration(s)
referenced in the document (if any).

2312

Designation of Agent to Receive Notifications of Alleged Infringement
Under Section 512(c) of the Copyright Act

The Digital Millennium Copyright Act (“DMCA”) provides safe harbors from copyright infringement liability for online service providers. In order to qualify for safe harbor protection, certain
kinds of service providers – for example, those that allow users to post or store material on their
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systems, and search engines, directories, and other information location tools – must designate
an agent to receive notifications of claimed copyright infringement.
To designate an agent, a service provider must do two things: (1) make certain contact information for the agent available to the public on its website; and (2) provide the same information to
the U.S. Copyright Office, which maintains a centralized online directory of designated agent
contact information for public use. The service provider must also ensure that this information
is up to date.
In 2016, the Office introduced an online registration system and electronically generated directory to replace its prior paper-based system and directory. As of December 1, 2016, the Office no
longer accepts paper designations. To designate an agent, a service provider must register with
and use the Office’s online system. Use of the online system is governed by 37 C.F.R. § 201.38,
which also sets forth what is required of service providers to remain compliant with section
512(c)(2).
More information is available on the Office’s website. From there, one can access the Office’s directory, create or login to a registration account to designate an agent, review regulations, watch
video tutorials demonstrating how to use the system, read answers to frequently asked questions
about the system, or contact the Office with any questions.
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gram. Under this approach, the copyright owner distributes copies of his or her program to third
parties to give potential users the opportunity to test and review the program. If a user decides
to use the program, that person may be required to register his or her use with the copyright
owner and to pay a registration fee. Typically, the party that owns the copyright in the computer
program generates income through these registration fees, which tend to be lower than the purchase price for similar programs that are sold through commercial channels.
NOTE: Electronic databases or other works of authorship are not considered computer shareware. See H.R. REP. NO. 101-735, at 17 (1990), reprinted in 1990 U.S.C.C.A.N. 6935, 6948.

See generally General Provisions—Computer Shareware Registry, 58 Fed. Reg. 29,105 (May 19,
1993); General Provisions—Registry of Documents Pertaining to Computer Shareware and
the Donation of Public Domain Software, 56 Fed. Reg. 50,657 (Oct. 8, 1991).

2313.2

The Purpose of the Computer Shareware Registry

When Congress created a rental right for computer programs, interested parties expressed concern that this might adversely affect the shareware industry. Allowing interested parties to record
documents pertaining to shareware was intended to address this concern by providing “a means
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for notifying the public of the licensing terms applicable to individual programs marketed on a
shareware basis.” See 58 Fed. Reg. at 29,106; see also H.R. REP. NO. 101-735, at 16 (1990), reprinted
in 1990 U.S.C.C.A.N. at 6947 (explaining that the legislation was intended “to encourage individuals desiring to permit unrestricted, or liberal, use of software they create, to file documents
to that effect with the Copyright Office”).

2313.3

Registration Distinguished from the Computer Shareware Registry

Recording a document pertaining to computer shareware is optional, but it is not a substitute
for registering the copyright in a computer program. In particular, it does not provide copyright
owners with the ability to claim statutory damages or attorney’s fees under Section 412 of the
Copyright Act. Nor does it create a presumption concerning the validity of the copyright in a
shareware program.
Likewise, recording a document pertaining to shareware is not a substitute for recording a document that transfers ownership of the copyright in a shareware program, such as an assignment,
exclusive license, security interest, or other type of transfer. If the copyright in a shareware program has been transferred, that document should be recorded as a transfer of ownership under
Section 205 of the Copyright Act, rather than a document pertaining to shareware. Recording a
license or other document pertaining to shareware does not provide constructive notice against
a subsequent bona fide purchaser of the same rights. It simply creates a public record concerning
the terms of use for that program.
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Congress has authorized the U.S. Copyright Office to record documents pertaining to computer
shareware. See Judicial Improvements Act of 1990, Pub. L. No. 101-650, § 805, 104 Stat. 5089,
5136 (authorizing the Register of Copyrights “to maintain current, separate records relating to
the recordation of documents” pertaining to shareware). Specifically, the Office may record any
document that is clearly designated as a document pertaining to computer shareware, provided
that the document governs the legal relationship between the owner of a computer program
that is marketed as shareware and persons who disseminate or use that program and provided
that the document is submitted together with the correct filing fee. See 37 C.F.R. § 201.26(d)(1), (e).

2313.5

Who May Record a Document Pertaining to Computer Shareware?

A document pertaining to computer shareware may be recorded by the author or copyright
owner of that program or his or her duly authorized representative. The person who submits
the document for recordation is known as the “remitter.”

2313.6

When May a Document Pertaining to Computer Shareware Be Recorded?

A document pertaining to computer shareware may be recorded at any time.
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2313.7

How to Record a Document Pertaining to Computer Shareware

To record a document pertaining to computer shareware, the remitter should submit a legible
photocopy or other facsimile reproduction of the document. The document should be clearly
designated as a document pertaining to computer shareware and should be sent to the following
address together with the filing fee specified in Section 2313.8:
Library of Congress
U.S. Copyright Office-DOC
101 Independence Avenue SE
Washington, DC 20559-6000
In the alternative the remitter may deliver the document and the filing fee to the Public Information Office at the address specified in Chapter 200, Section 204.1(B)(3). The Public Information
Office will provide the remitter with a date-stamped receipt that lists the title of no more than
one of the works listed in the document.

2313.8

Filing Fee for Recording a Document Pertaining to Computer Shareware

The filing fee for recording a document pertaining to shareware is the same as the fee for recording a document pertaining to copyright. See 37 C.F.R. § 201.26(e).
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visual art that has been incorporated into a building. Specifically, the Visual Arts Registry
provides “information relevant to an artist’s . . . right to prevent destruction or injury to works
of visual art incorporated in or made part of a building.” 37 C.F.R. § 201.25(a).

The term work of visual art is defined in Section 2314.1 below. The purpose of the Visual Arts
Registry and the procedure for recording statements pertaining to a work of visual art are discussed in Sections 2314.3 through 2314.9.

2314.1

What Is a Work of Visual Art?

Section 101 of the Copyright Act defines a work of visual art as:

• “A painting, drawing, [or] print … existing in a single copy, [or] in a limited edition of 200
copies or fewer that are signed and consecutively numbered by the author …”;

• A “sculpture, existing in a single copy, in a limited edition of 200 copies or fewer that are

signed and consecutively numbered by the author, … in multiple cast, carved, or fabricated
sculptures of 200 or fewer that are consecutively numbered by the author and bear the signature or other identifying mark of the author;” or
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• “[A] still photographic image produced for exhibition purposes only, existing in a single copy
that is signed by the author, or in a limited edition of 200 copies or fewer that are signed and
consecutively numbered by the author.”

17 U.S.C. § 101.
In other words, to qualify as a work of visual art, the work must be a painting, a drawing, a print,
a sculpture, or a still photographic image produced for exhibition, and the work must exist in
a single copy or in a limited edition of 200 copies or fewer that are signed and consecutively
numbered by the author.
The legislative history explains that “courts should use common sense and generally accepted
standards of the artistic community in determining whether a particular work falls within the
scope of [this] definition.” H.R. REP. NO. 101-514, at 11 (1990), reprinted in 1990 U.S.C.C.A.N.
6915, 6921. For example, the term “painting” includes “murals, works created on canvas, and the
like,” and the term “‘sculpture’ includes, but is not limited to, castings, carvings, modelings, and
constructions.” Id. However, the statute expressly states that the following types of works do not
qualify as work of visual art:

• Posters.
• Maps, globes, or charts.
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• Databases, electronic information services, electronic publications, or similar publications.
• Merchandising items.
• Advertising, promotional, descriptive, covering, or packaging materials or containers.
17 U.S.C. § 101.

2314.2

A Work of Visual Art Distinguished from Visual Art Works and
Works of the Visual Arts

There is an important distinction between a “work of visual art” and the terms “work of the visual arts” and “visual art work,” which are used in Chapter 900 and elsewhere in this Compendium.
The term work of visual art is defined in Section 101 of the statute. As the legislative history explains, this term “is not synonymous with any other definition in the Copyright Act and, in particular, it is narrower than the [statutory] definition of ‘pictorial, graphic, and sculptural works.’”
H.R. REP. NO. 101-514, at 11 (1990), reprinted in 1990 U.S.C.C.A.N. at 6921. Specifically, the work
must be a painting, a drawing, a print, a sculpture, or a still photographic image produced for
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exhibition, and the work must exist in a single copy or in a limited edition of 200 copies or fewer
copies that are signed and consecutively numbered by the author. See id.
The terms “work of the visual arts” and “visual art works” are synonymous with each other. The
U.S. Copyright Office uses these terms when referring to (i) pictorial, graphic, and sculptural
works, and (ii) architectural works. In other words, a work qualifies as a “work of the visual
arts” or a “visual art work” if it falls within the statutory definition of an architectural work or
a pictorial, graphic, or sculptural work, regardless of whether the work exists in a single copy or
in multiple copies and regardless of whether the copies have been signed or numbered by the
author. For a definition and discussion of these terms, see Chapter 900, Section 903.

2314.3

The Purpose of the Visual Arts Registry

Section 106A of the Copyright Act protects the reputation of certain artists and the work of visual art that they create. Specifically, it provides the author of a work of visual art with the right
of attribution and the right of integrity.

• The right of attribution allows artists (i) to claim authorship of the work of visual art they
create, (ii) to prevent others from identifying them as the author of any work of visual art
that they did not create, and (iii) to prevent others from using the artist’s name in connection
with a work of visual art that has been distorted, mutilated, or modified in a way that would
be prejudicial to the artist’s honor or reputation. See 17 U.S.C. § 106A(a)(1), (2).
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or made a part of a building, such as murals, frescos, mosaics, stained glass windows, architectural sculptures, and similar installations. However, there are a number of exceptions to the
right of integrity, which are set forth in Sections 106A(c) and 113(d) of the Copyright Act.
If the owner of a building wishes to remove a work of visual art from a building and if it can
be removed without destroying, distorting, mutilating, or modifying the work, the owner may
remove that work without violating the author’s right of integrity, provided that the following
conditions have been met:

• The building owner made a diligent, good faith attempt to notify the author of the owner’s

intent to remove the work from the building (but did not succeed in notifying the author); or

• The building owner successfully notified the author in writing of the owner’s intent to remove

the work, but the author failed to remove the work or to pay for its removal within ninety
days after receiving such notice.

17 U.S.C. § 113(d)(2).
The statute states that a building owner “shall be presumed to have made a diligent, good faith
attempt” to notify the author of a work of visual art if the owner sent the notice to the author
by registered mail. Id.
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Congress recognized that “owners may find it difficult to locate authors whose works have been
incorporated into buildings.” H.R. REP. NO. 101-514, at 20 (1990), reprinted in 1990 U.S.C.C.A.N.
at 6930. To address this concern, Congress instructed the Register of Copyrights to establish a
system permitting an author of a work of visual art to record his or her identity and address with
the U.S. Copyright Office. Congress also instructed the Office to establish a system permitting
building owners to record statements concerning their efforts to notify authors of their intent
to remove a work of visual art from a building. See 17 U.S.C. § 113(d)(3).
In response to this directive, the Office created the Visual Arts Registry. It is intended to benefit
both “authors seeking to protect their rights” and “building owners attempting diligently, and
in good faith, to notify these authors of proposed removals.” H.R. REP. NO. 101-514, at 21 (1990),
reprinted in 1990 U.S.C.C.A.N. at 6930-31.

2314.4

Registration Distinguished from the Visual Arts Registry

Recording a Visual Arts Registry Statement is optional, but it is not a substitute for registering
the copyright in a work of visual art. In particular, it does not provide authors or copyright
owners with the ability to claim statutory damages or attorney’s fees under Section 412 of the
Copyright Act. Nor does it create a presumption concerning the validity of the copyright in a
work of visual art.
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Likewise, recording a Visual Arts Registry Statement is not a substitute for recording a document
that transfers ownership of the copyright in that work, such as an assignment, exclusive license,
security interest, or other type of transfer. If the copyright in a work of visual art has been transferred, that document should be recorded as a transfer of ownership under Section 205 of the
Copyright Act, rather than recording a statement on the Visual Art Registry.

2314.5

Recordation Requirements for a Visual Arts Registry Statement

A Visual Arts Registry Statement may be recorded with the Office, provided that the following
requirements have been met:

• The statement is designated as a “Visual Arts Registry Statement.”
• The statement pertains to a work of visual art that has been incorporated in a building. See
37 C.F.R. § 201.25(f).

• The statement is submitted together with the correct filing fee.
See 37 C.F.R. § 201.25(c), (d).
As a general rule, the recordation specialist will not examine the statement or verify the accuracy or completeness of the information set forth therein. However, the specialist may refuse to
record a statement if it is illegible or if it does not pertain to a work of visual art that has been
incorporated in a building. See 37 C.F.R. § 201.25(f); see also General Provisions—Registry of
Visual Art Incorporated in Buildings, 56 Fed. Reg. 38,340, 38,341 (Aug. 13, 1991).
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2314.6

Who May Record a Visual Arts Registry Statement?

A Visual Arts Registry Statement may be recorded by the author of that work, the owner of a
building that incorporates that work, or their duly authorized representatives. See 37 C.F.R. §
201.25(a). The person who submits a statement for recordation is known as the “remitter.”

2314.7

When May a Visual Arts Registry Statement Be Recorded?

A Visual Arts Registry Statement may be recorded at any time.

2314.8

How to Record a Visual Arts Registry Statement

To record a Visual Arts Registry Statement, the remitter should submit a legible photocopy or
other reproduction of the statement.
Statements submitted by or on behalf of the author of the work should contain the information
set forth in Section 2314.8(A). Statements submitted by or on behalf of a building owner should
contain the information set forth in Section 2314.8(B). In all cases, the information contained
in the statement should be accurate and as complete as possible. See 37 C.F.R. § 201.25(c), (f).
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The statement should be sent to the following address together with the filing fee specified in
Section 2314.9:

mation Office at the address specified in Chapter 200, Section 204.1(B)(3). The Public Information Office will provide the remitter with a date-stamped receipt that lists the title of no more
than one of the works listed in the statement.

2314.8(A)

Statements Submitted by or on Behalf of the Author of a Work of Visual Art

Statements submitted by or on behalf of the author of a work of visual art that has been incorporated into a building should be designated as follows: “Visual Arts Registry Statement: Registry
of Visual Art Incorporated in a Building—Artist’s Statement.”
The statement should contain the following information:

• The author’s name and current age.
• The author’s current address and telephone number (if the telephone number is publicly listed).
• The title of the work of visual art (if any).
• The dimensions and physical description of the work.
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• The registration number for the work (if known).
• The name (if any) and address of the building that incorporates the work.
• The name or other identifying information for the owner of the building (if known).
In addition, remitters are encouraged, but not required, to submit photographs of the work,
photographs of the building, and photographs of the location within the building where the
work appears. The images should be clear and in focus and should be submitted on good quality
photographic paper.
37 C.F.R. § 201.25(c)(2).

2314.8(B)

Statements Submitted by or on Behalf of Building Owners

Statements submitted by or on behalf of the owner of a building that incorporates a work of
visual art should be designated as follows: “Visual Arts Registry Statement: Registry of Visual Art
Incorporated in a Building—Building Owner’s Statement.”
The statement should contain the following information:

• The name or other identifying information for the building
nc.
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• The dimensions and physical description of the work.

• The name or other identifying information for the author of the work, including the author’s
current address (if known).

• A statement concerning the measures taken by the building owner to notify the author of the
removal or pending removal of the work from the building.

The statement should be submitted to the address specified in Section 2314.8, together with
(i) a photocopy of any contracts between the author and the building owner regarding the
author’s rights of attribution and integrity, and (ii) a photocopy of the notice that the owner
sent to the author.
In addition, remitters are encouraged, but not required, to submit eight by ten inch photographs
of the building and the work of visual art. The images should be clear and in focus and should
be submitted on good-quality photographic paper.
37 C.F.R. § 201.25(c)(3).
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2314.9

Filing Fee for Recording a Visual Arts Registry Statement

The filing fee for recording a Visual Arts Registry Statement is the same as the fee for recording
a document pertaining to copyright. 37 C.F.R. § 201.25(d).
For information concerning this fee, see Section 2309.11 above. For information concerning the
methods for paying the filing fee, see Chapter 1400, Sections 1403.3 through 1403.5.

2314.10

Date of Recordation for a Visual Arts Registry Statement

When the Office records a Visual Arts Registry Statement, the Office assigns a date of recordation to the certificate of recordation. The date of recordation is the date when the Office receives
a statement that satisfies the requirements set forth in Section 201.25(c) of the regulations and
the proper filing fee. See 37 C.F.R. § 201.25(e). If the statement and the filing fee are received on
different dates, the date of recordation is based on the date of receipt for the last item that is
received by the Office.

2314.11

Recorded Statements

When a Visual Arts Registry Statement has been recorded, the Office will return the statement
to the remitter, along with a certificate of recordation. If the remitter submitted photographs or
other documentation, the Office may retain these materials or may offer them to the Library of
Congress for its collections. See 37 C.F.R. § 201.25(e).
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The fact that a statement has been recorded with the Office is not a determination by the U.S.
Copyright Office that the statement is accurate, complete, or in compliance with Section 113(d)
of the Copyright Act. The fact that information may be omitted from a statement shall not, in
and of itself, invalidate the recordation, unless a court of competent jurisdiction finds that the
statement is materially deficient and fails to meet the minimum requirements of Section 113(d).
See 37 C.F.R. § 201.25(f).

2314.12

Amendments

If there is any change in the information reported in a Visual Arts Registry Statement, the author, the building owner, or his or her duly authorized representative may submit an amended
statement. The amendment should contain the information set forth in Sections 2314.8(A) or
2314.8(B) and should correct or supplement the information set forth in the previously recorded
statement. The amendment should be sent to the address specified in Section 2314.8, together
with the filing fee specified in Section 2314.9. See 37 C.F.R. § 201.25(c)(4).
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COMPENDIUM: CHAPTER 2400

U.S. COPYRIGHT OFFICE SERVICES
2401

What This Chapter Covers

This Chapter discusses the practices and procedures for searching, retrieving, viewing, inspecting,
copying, and certifying certain public records that are maintained by the U.S. Copyright Office.
It also discusses other services provided by the Office, such as issuing additional certificates of
registration and arranging for the full-term retention of deposits.
This Chapter does not discuss the Office’s policies or procedures for responding to requests
submitted under the Freedom of Information Act (“FOIA”). For information concerning FOIA
requests, see the Office’s FOIA webpage.
For information concerning the practices and procedures for recording a transfer of copyright
ownership or other documents pertaining to copyright, see Chapter 2300.
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and Certification Section (“RRCS”) is the section of the U.S. Copyright
17Research
.
o
N that is primarily responsible for providing access to the Office’s public records, including
Office

For information concerning services provided by the Licensing Division, including searching,
copying, and certifying records related to the compulsory and statutory licenses, see the Licensing Division’s webpage.

2402

certificates of registration, applications, deposits, correspondence related to copyright registrations and renewals, recorded documents, and certificates of recordation.
Specifically, RRCS provides the following services to the public:

• Providing access to the Office’s completed catalogs, indexes, and/or other public records.
• Searching the Office’s public records and preparing written reports concerning the information contained therein.

• Facilitating requests to inspect deposits and other public records.
• Providing copies of the Office’s public records for use in litigation or other authorized purposes.
• Preparing additional copies of certificates of registration or renewal.
• Certifying Office records.
These services are described in more detail in Sections 2406 through 2409 below.
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RRCS is part of the U.S. Copyright Office’s Office of Public Records and Repositories. Among
other responsibilities, this Office processes requests for full-term retention of deposits. This
service is discussed in Section 2410 below.

2403

Contact Information for RRCS

RRCS is located in Room LM-453 of the James Madison Memorial Building, 101 Independence
Avenue SE, Washington, DC 20559. The section is open Monday through Friday from 8:30 a.m.
to 5:00 p.m. Eastern Time (except on legal holidays).
To request a search of the Office’s public records or to request a cost estimate for a search, members of the public may contact RRCS using the following information:
Email: copysearch@loc.gov
Telephone: (202) 707-6850
Facsimile: (202) 252-3485
To request a cost estimate for a search, members of the public may contact RRCS by email or
telephone or may submit an online request using the form posted on the Office’s website.
For information concerning other services provided by RRCS, members of the public may contact RRCS staff using the following information:
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U.S. Copyright Office
Records Research and Certification
P.O. Box 70400
Washington D.C. 20559-0400

A request to expedite any of the services provided by RRCS may be submitted by email, by facsimile, or by mail using the contact information listed above.
NOTE : Members of the public who request services from the U.S. Copyright Office via U.S. mail

should be aware that mail deliveries may be delayed for the reasons discussed in Section 2405.4.

2404

The Public Records Reading Room

The public may access many of the public records maintained by the U.S. Copyright Office
in person in the Office’s Public Records Reading Room, which is located in Room LM-404 of
the James Madison Memorial Building, 101 Independence Avenue SE, Washington, DC 20559.
The Public Records Reading Room is open Monday through Friday from 8:30 a.m. to 5:00 p.m.
Eastern Time (except on legal holidays).
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2405

2405.1

Limitations on U.S. Copyright Office Services and Information

Reader Registration Cards

Members of the public must obtain a reader registration card from the Library of Congress in
order to search for, view, or inspect certain records that are maintained by the U.S. Copyright Office. Reader registration cards are not required to access records that are made available through
the Office’s website.
Reader registration cards may be obtained by completing an application and presenting a valid
driver’s license, passport, or other photo identification at one of the following reader registration stations:

• Room LM-140 of the James Madison Memorial Building, 101 Independence Avenue SE,

Washington, DC 20559. This station is open Monday through Friday from 8:30 a.m. to 4:30
p.m. Eastern Time (except on legal holidays) and on Saturdays from 8:30 a.m. to 5:00 p.m.
Eastern Time.

• Room LJ-100 of the Thomas Jefferson Building, 10 First Street SE, Washington, DC 20540.
This station is open Monday, Wednesday, and Thursday from 4:30 p.m. to 9:00 p.m. Eastern
Time (except on legal holidays).
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17-3 memoranda, reports, opinions, and similar material relating to internal
.
o
Nmatters of personnel and procedures, office administration, or security matters.
• Correspondence, memoranda, reports, opinions, and similar material relating to internal
consideration of policy and decisional matters, including the work product of any attorney.

Records relating to pending applications or pending documents will not be made available to
the general public, although specific persons may be permitted to access these records provided
that they meet the requirements set forth in the Office’s regulations. For information concerning
these requirements, see Sections 2407.1(B)(3), 2407.1(B)(4), and 2407.2(B)(2) below.
Direct public access will not be permitted to any financial or accounting records, including those
related to deposit accounts.
For additional information concerning restricted records, see Limitations on the Information
Furnished by the Copyright Office (Circular 1B).
37 C.F.R. § 201.2(b)(6), (c)(3).
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2405.3

Limitations on Services

The U.S. Copyright Office generally does not provide the following services:

• Certifying records maintained by any person or organization other than the U.S. Copyright
Office (including works held in the collections of the Library of Congress).

• Providing legal advice.
• Furnishing the names of copyright attorneys, publishers, agents, or other similar information.
• Assisting with the publication, performance, or production of a work.
• Comparing deposits submitted for registration to determine whether a work contains infringing material or is substantially similar to another work.

• Granting permission to use a copyrighted work.
• Conducting copyright enforcement.
• Issuing ISBN, ISSN, or ISRC numbers.
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2405.4

2406

2406.1

Searches of U.S. Copyright Office Records

Searches Conducted by Members of the Public

Any member of the public may search the U.S. Copyright Office’s public records using the
Copyright Office’s Public Catalog. This database is available through the Office’s website. It
contains records concerning registrations issued by the Office and documents recorded with the
Office since January 1, 1978. It also contains records concerning preregistrations issued since
November 15, 2005, registrations for vessel designs issued by the Office since July 29, 1999, and
registrations for mask works issued since January 7, 1985.
Records relating to works registered before January 1, 1978, may be searched using the Office’s
card catalog, the Catalog of Copyright Entries, or other physical records maintained by the Office.
Many of these records are stored in the Public Records Reading Room and may be accessed by
any member of the public who presents a reader registration card.
For additional information on conducting self-searches, see How to Investigate the Copyright
Status of a Work (Circular 22); The Copyright Card Catalog and the Online Files of the Copy-
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right Office (Circular 23); and Obtaining Access to and Copies of Copyright Records and Deposits (Circular 6).

2406.2

Searches Conducted by RRCS

Upon request and for a fee, RRCS staff will conduct a search of the Office’s public records and
will prepare a written report concerning the information disclosed in any particular deposits,
registrations, or recorded documents. As discussed in Section 2409.2(A), search reports prepared
by the Office may be certified upon request. The Office’s fees for these services are discussed in
Sections 2406.2(C) and 2409.4 below.
When conducting a search, RRCS staff may consult registrations, renewals, and recorded documents, pending applications and requests for recordation, or other pertinent records maintained
by the Office.
The procedure for requesting a search of the Office’s records is discussed in Section 2406.2(B) below.

2406.2(A)

Who May Request a Search?

Any member of the public may ask RRCS staff to conduct a search of the U.S. Copyright Office’s
public records.

2406.2(B)
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concerning the search fee, see Section 2406.2(C).
For

When requesting a search involving a work of authorship, members of the public should provide
(i) the title of the work, (ii) the name(s) of the author(s), and (iii) the name(s) of the copyright
claimant(s). The following information (if available) may also be useful:

• Variation(s) on the title of the work.
• Pseudonym(s) for the author of the work.
• The name(s) of the probable copyright owner(s).
• The approximate year when the work was created, published, and/or registered.
• A short description of the type of work (e.g., book, motion picture, stage play, screenplay,
musical composition, sound recording, photograph, etc.).

• Copyright registration number(s) and the year of registration (if any).
• Any other data related to the registration.

Chapter 2400 | 5

REVISED 09/29/2017

(1311 of 1356)
Case: 17-35587, 03/15/2019, ID: 11228746, DktEntry: 88-2, Page 1265 of 1306
C O M P E N D I U M : U.S. Copyright Office Services

When requesting a search involving a recorded document, members of the public should provide
as much information about the document as possible. The following information (if known)
may be helpful:

• The document recordation number(s).
• The title(s) of the work(s) and registration numbers listed in the document (if any).
• The name(s) of the party(ies) who executed the document(s).
2406.2(C)

Search Fees

The current fees for conducting a search of the Office’s public records and for preparing a written
report concerning the results of the search are set forth in the Office’s fee schedule under the
heading “Searches of Records.”

2406.3

Limitations on Information Available for Searches

Searches conducted by RRCS are not necessarily conclusive, and members of the public should
not assume that a work is protected by copyright or in the public domain based on the information or the lack of information in the Office’s records. Information concerning a particular work
may be incomplete or nonexistent for many reasons, including the following:
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A work may or may not be registered as of the date that the search is conducted, because
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registration is optional for works created or first published on or after January 1, 1978, and
registration for such works may be made at any time during the term of the copyright.

• An unpublished work created before January 1, 1978 may or may not be registered as of the

date that the search is conducted, because unpublished works were protected under the common law without the need for registration prior to January 1, 1978.

• A registration for a pre-1978 work may or may not be renewed as of the date that the search
is conducted. A work registered or first published with notice before January 1, 1964 had to
be renewed with the U.S. Copyright Office to prevent the work from falling into the public
domain. By contrast, this requirement does not apply to works registered or first published
with notice between January 1, 1964 and December 31, 1977. (Works created or first published
on or after January 1, 1978, do not have renewal terms.)

• A search may be limited to the information that appears in the Copyright Office’s Public

Catalog. This database will not include recent registrations or recordations issued by the Office that have not been added to the database as of the date that the search is conducted. In
some cases, members of the public may inspect or obtain copies of pending records or obtain
limited information concerning such records, subject to the restrictions discussed in Sections
2407.1(B)(3), 2407.1(B)(4), 2407.1(E)(1), 2407.2(B)(2), and 2407.2(E)(1) below.
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• Recording a transfer of copyright ownership or other document pertaining to copyright is

optional. As a result, documents concerning the ownership of a particular work may or may
not be recorded with the Office as of the date that the search is conducted, or the records may
be outdated or incomplete.

• The Office does not maintain lists of works that are in the public domain.
• In most cases, the Office’s records do not contain a separate title for a contribution to a collective work or a contribution to a database but only the title of the collective work or database
as a whole.

• The Office does not maintain records related to trademarks and patents. For information
concerning these types of records, visit the U.S. Patent and Trademark Office’s website.

2407

Viewing, Inspecting, and Copying U.S. Copyright Office Records

The U.S. Copyright Office allows authorized parties to view, inspect, and obtain copies of the
Office’s public records, and it provides indexes to assist in locating and retrieving such records.
Some records are available online or in the Public Records Reading Room, but not all. “Viewing”
a public record may be accomplished by accessing the Office’s website (www.copyright.gov) or
by visiting the Office’s Public Records Reading Room. “Inspecting” a public record may be accomplished only by submitting a written request to RRCS.
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17parties
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N
ments and other recordation records are discussed in Section 2407.2(A) below. The procedures
for requesting an inspection or obtaining copies of these records are discussed in Sections
2407.2(C) and 2407.2(D) below.
For information concerning the procedures for inspecting or obtaining copies of the Office’s administrative manuals, notices of intent to enforce restored copyrights, or designations of agents
to receive notification of claimed infringement, see Sections 2407.3 through 2407.5 below.

2407.1

2407.1(A)

Registration Records

Who May View, Inspect, or Obtain Copies of the U.S. Copyright
Office’s Registration Records?

Online Records: Any member of the public may view or make copies of the registration records
that are made available through the U.S. Copyright Office’s website.
Records in the Public Records Reading Room: Certain registration records may be viewed or copied by any member of the public who presents a reader registration card, including the records
located in the Public Records Reading Room.
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Pending Applications: As a general rule, records relating to pending applications may be inspected
or copied only by the claimant named in a pending application or the claimant’s duly authorized
agents. The specific types of records that may be inspected or copied and the specific parties
who may inspect or obtain copies of those records are discussed in Section 2407.1(B)(3) below.
Deposit Copy(ies): The deposit copy(ies) for a work that has been registered or refused by the
Office may be inspected by any member of the public who presents a reader registration card. By
contrast, the claimant named in the application and his or her duly authorized agent are generally the only parties who may inspect the deposit copy(ies) for a pending application.
Any of the parties listed below may request a certified or uncertified copy of the deposit copy(ies)
or identifying material for a copyright claim, provided that the party satisfies the conditions set
forth in Section 2407.1(D)(2):

• The claimant of record for the copyright.
• A designated agent for the claimant of record.
• The owner of any of the exclusive rights in the copyright (including an heir of a deceased

author or copyright owner), provided that the ownership can be demonstrated by written
documentation of the transfer of ownership.

• An attorney representing the plaintiff or the defendant in
nc. or prospective litigation
, Iactual
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2407.1(B)

2407.1(B)(1)

Registration Records That May be Viewed, Inspected, or Copied

Registrations, Applications, and Correspondence

As a general rule, registration records for claims that have been registered or refused by the U.S.
Copyright Office may be viewed or copied by any member of the public, including certificates
of registration, completed applications, and any written communications between the applicant
and the Office.

2407.1(B)(2)

Deposits for Claims that Have Been Registered or Refused

As a general rule, the deposit copy(ies) or identifying material for a claim that has been registered or refused by the U.S. Copyright Office may be inspected by any member of the public,
provided that the Office has retained a copy of that material. As discussed in Section 2407.1(A),
certain parties who satisfy the conditions set forth in Section 2407.1(D)(2) may obtain a reproduction of the deposit for a claim that has been registered or refused.
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2407.1(B)(3)

Pending Applications

Records related to pending applications for registration may be inspected or copied by the claimant named in the application or an authorized representative of the claimant. This includes the
application and any written communications between the applicant and the Office concerning
the claim. It also includes any request for reconsideration that is currently pending before the
Office.
In exceptional circumstances, the Register of Copyrights may allow someone other than the
copyright claimant to inspect or obtain copies of a pending application or the correspondence
file for a pending application, provided that (i) the request is made in writing, (ii) the person
making the request is properly and directly concerned, and (iii) there is good cause for providing
access to the requested materials.
Members of the general public may obtain limited information concerning pending applications
using the computers located in the Public Records Reading Room. This information may include:

• The title(s) of the work(s).
• The administrative classification for the work (e.g., TX, PA, VA, SR, etc.).
• The correspondent or the author named in the application.
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37 C.F.R. § 201.2(b)(3)(i), (b)(5), and (c)(1)-(2).
NOTE: The computers in the Public Records Reading Room cannot be used to determine whether

a claim is pending or whether it has been registered or refused.
Members of the public may ask RRCS to prepare a written report concerning a pending application. The Office charges a fee for this service, which is discussed in Section 2406.2(C) above.
The limited information that will be included in the report is set forth in Section 201.2(b)(3)(i)
of the regulations.

2407.1(B)(4)

Deposits for Pending Applications

The deposit copy(ies) or identifying material for a pending application may be inspected by the
claimant named in the application or an authorized representative of the claimant.
As discussed in Section 2407.1(A), certain parties who satisfy the conditions set forth in Section
2407.1(D)(2) may obtain a reproduction of the deposit for a pending application.

Chapter 2400 | 9

REVISED 09/29/2017

(1315 of 1356)
Case: 17-35587, 03/15/2019, ID: 11228746, DktEntry: 88-2, Page 1269 of 1306
C O M P E N D I U M : U.S. Copyright Office Services

2407.1(C)

How to Request an Inspection of the U.S. Copyright Office’s Registration Records

This Section discusses the procedure for requesting an inspection of the Office’s registration
records. The specific parties who are authorized to inspect these records are discussed in Sections 2407.1(A) through 2407.1(B)(4) above. If the request is approved, the requested records
will be made available for inspection at the Office during normal business hours. In all cases,
the requesting party must present a reader registration card before he or she will be allowed to
inspect any public records maintained by the Office.

2407.1(C)(1)

Registrations, Applications, and Correspondence

To inspect the certificate of registration, application, or correspondence file for a pending application or a claim that has been registered or refused by the Office, an authorized party should
submit a written request to RRCS that contains the following information:

• The party’s name and contact information.
• A description of the material the party wishes to inspect.
• The date the party wishes to inspect the materials.
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• The registration and/or renewal number(s) (if any) and/or, the
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• The title(s) of the work(s).
number assigned to the application.

• The administrative classification for the work (e.g., TX, PA, VA, SR, etc.).
• The author, claimant, and/or correspondent named in the application.
• The date that the registration was issued (if any) or the date that the application, deposit, and/
or filing fee were received by the Office.

The request should be sent to RRCS at the address specified in Section 2403 together with the
appropriate fee. For information concerning the inspection fee, see Section 2407.6.

2407.1(C)(2)

Deposits

To inspect the deposit copy(ies) or identifying material for a pending application or a claim that
has been registered or refused by the Office, authorized parties should submit a written request
to RRCS at the address specified in Section 2403 together with the appropriate fee. The request
should include the information set forth in Section 2407.1(C)(1).
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In addition, the requesting party must complete and sign a form titled “Request for Inspection
of Copyright Deposit.” Copies of this form may be obtained from RRCS at the address provided
in Section 2403 above. By signing this form the requesting party agrees not to copy or deface the
deposit. Willfully removing, mutilating, obliterating, damaging, or destroying any record deposited with the U.S. Copyright Office is a crime that is punishable under 18 U.S.C. §§ 1361, 2071(a).
During the inspection, the requesting party may take limited notes directly on this form. When
the inspection is complete and before the party leaves the inspection area, RRCS staff will review
the form to ensure that the party’s notes (if any) do not constitute prohibited copying. See Compuware Corp. v. Serena Software International, Inc., 77 F. Supp. 2d 816 (E.D. Mich. 1999) (noting
that the Copyright Office imposes “strict limitations” on the inspection of deposit copies).
NOTE : Physical deposits are stored offsite. Therefore, requesting parties should make an appoint-

ment with RRCS and should request the item(s) they wish to inspect well in advance of their
visit to the Office.

2407.1(D)

How to Request Copies of the U.S. Copyright Office’s Registration Records

This Section discusses the procedure for requesting copies of the Office’s registration records.
The specific parties who may obtain copies of these records are discussed in Sections 2407.1(A)
through 2407.1(B)(4) above.

2407.1(D)(1)
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• The party’s name and contact information.
• A clear identification of the type of records to be copied (e.g., correspondence, copies of
deposits, etc.).

• A clear identification of the specific records to be copied, including the following information (if possible):

- The type of work involved (e.g., novel, lyrics, photograph, etc.).
- The complete title of the work.
- The name of the author(s) of the work, including any pseudonym(s) by which the author
may be known.

- The name of the copyright claimant(s).
- The registration number (if any).
- The year or approximate year the registration was issued.
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The request should be sent to RRCS at the address specified in Section 2403, together with the
appropriate fee.
For information concerning the procedure for requesting an additional certificate of registration or renewal, see Section 2408.

2407.1(D)(2)

Deposits

To obtain certified or uncertified reproductions of the deposit copy(ies), phonorecords, or
identifying material for a copyright claim, authorized parties should submit a written request
to RRCS containing the information set forth in Section 2407.1(D)(1).
The Office may provide a reproduction of the deposit for a pending application or a registered
or refused claim, provided that the Office has retained the material and provided that one of the
following conditions has been met:

• The Office receives written authorization from the copyright claimant of record or his or
her designated agent.

• The Office receives written authorization from the owner of any of the exclusive rights in
the copyright (including an heir of a deceased author or copyright owner), provided that the
ownership has been demonstrated by written documentation of the transfer of ownership.
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the work (either actual or prospective), provided that the request contains
the following information:

- The names of all the parties involved.
- The nature of the controversy.
- The name of the court in which the case is pending, or in the case of prospective litigation,
a full statement of the facts of the controversy involving the work.

- Satisfactory assurance that the requested copy will be used only in connection with the
litigation specified in the request.

In the case of a request from an attorney representing the plaintiff or defendant in actual or
prospective litigation, RRCS will ask the attorney to complete and submit a signed litigation
statement on Form LS containing the information set forth above for each deposit requested,
along with the attorney’s bar number or equivalent identifying information. However, the litigation statement may not be necessary if the attorney represents the copyright claimant of record
in the litigation and if he or she is the designated agent for that claimant.
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In all cases, the request for copies and the written authorization for that request should be sent to
the address specified in Section 2403, along with the appropriate fee. For information concerning
the copying fee, see Section 2407.6.
If the deposit consists of a phonorecord, RRCS will provide a proximate reproduction of the
sound recording or the underlying musical, dramatic, or literary work embodied in the deposit,
along with a photocopy of the title and the registration number (if any) that appears on the phonorecord. Upon request, RRCS will provide a copy of any printed or other visually perceptible
material that appears in the deposit.
If the deposit consists of identifying material, RRCS will provide a copy that depicts or reproduces the deposit with varying degrees of fidelity depending on the requesting party’s needs,
such as a photocopy of a photograph.
If the work was submitted in a digital format, RRCS will provide a copy of the work in printed
form or in digital form on a CD, DVD, or other storage medium.
See 37 C.F.R. § 201.2(d)(2)-(3).

2407.1(E)

2407.1(E)(1)

2407.1(E)(2)

Limitations on Inspections and Copying of Registration Records
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Once a claim has been registered or refused, the deposit copy(ies) or identifying material may
or may not be retained by the Office. As a general rule, if the work is unpublished or if the applicant uploaded a digital copy or phonorecord of the work through the electronic registration
system, the Office will retain the deposit copy or identifying material until the copyright expires.
By contrast, the Office may or may not retain the deposit for a published work, but will do so if
the applicant requests full-term retention. For a discussion of this procedure, see Section 2410.
If the applicant submits physical copies or phonorecords of a published work, the deposit will
be offered to the Library of Congress for its collections. If the Library does not select the work
for use in its collection, the deposit copies may be retained by the Office, they may be offered to
another agency, library, or nonprofit institution, or they may be discarded.
As noted in Sections 2407.1(B)(2) and 2407.1(D)(2), the Office does not provide inspection or
copies of deposits that have not been retained by the Office, including copies of works contained
in the Library of Congress’s collections.

• To request copies of an audiovisual work or other multimedia work contained in the Library’s

collections, members of the public should contact the Library’s Motion Picture, Broadcasting and Recorded Sound Division by sending an email to mpref@loc.gov.
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• To request copies of a sound recording contained in the Library’s collections, members of the

public should contact the Library’s Recorded Sound Reference Center by sending an email
to rsrc@loc.gov or by calling (202) 707-7833.

• For all other works contained in the Library’s collections, members of the public should

contact the Library’s Duplication Services by sending an email to duplicationservices@loc.
gov or by calling (202) 707-5640.

2407.2

2407.2(A)

Recordation Records

Who May View, Inspect, or Obtain Copies of the U.S. Copyright Office’s Recordation
Records?

Online Records: Any member of the public may view or make copies of the recordation records
that are made available through the Office’s website.
Records in the Public Records Reading Room: Certain recordation records may be viewed or copied
by any member of the public who presents a reader registration card, including the records that
are located in the Public Records Reading Room.
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Pending Records: Records relating to pending documents may be inspected or copied only by
a party who executed a document that has been submitted for recordation or that party’s duly
authorized agent. The specific types of records that may be inspected or copied are discussed in
Section 2407.1(B)(2) below.

2407.2(B)

2407.2(B)(1)

Recordation Records That May Be Viewed, Inspected, or Copied

Recordations

Documents that have been recorded with the U.S. Copyright Office may be viewed or copied
by any member of the public, along with the certificate of recordation for each document and
the document cover sheet (if any). Likewise, any member of the public may inspect or obtain a
copy of any written communications between the remitter and the Office concerning a recorded
document or a document that has been refused by the Office.

2407.2(B)(2)

Pending Recordations

Documents that have been submitted for recordation may be inspected or copied by one of the
persons who executed the document or an authorized representative of the aforementioned
persons. The aforementioned persons also may inspect or obtain copies of any written communications between the remitter and the Office concerning a pending document, including
the document cover sheet (if any).
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Members of the general public may obtain limited information concerning pending documents
using the computers located in the Public Records Reading Room. This information may include
(i) the title(s) of the work(s) listed in the document, (ii) the name(s) of the parties who executed
the document(s), and (iii) the date that the document was received by the Office, though much
of this information may be incomplete.
NOTE: The computers in the Public Records Reading Room cannot be used to determine whether

a document has been recorded, and the fact that a document has been submitted for recordation
does not necessarily mean that a recordation has been made.
In the alternative, members of the public may ask RRCS to prepare a written report concerning a pending document. The Office charges a fee for this service, which is discussed in Section
2406.2(C) above.

2407.2(C)

How to Request an Inspection of the U.S. Copyright Office’s Recordation Records

This Section discusses the procedure for requesting an inspection of the Office’s recordation
records. The specific persons who are authorized to inspect these records are discussed in Sections 2407.2(A) through 2407.2(B)(2) above. In all cases, authorized parties must present a reader
registration card before they will be allowed to view or inspect any public records maintained
by the Office.
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Documents that have been recorded with the U.S. Copyright Office may be viewed in the Public
Records Reading Room, including the certificate of recordation for each document and the
document cover sheet (if any).

• The party’s name and contact information.

• The date on which the party would like to inspect the materials.
• The recordation number (if any).
• The case number that has been assigned to the document (if known).
The following information (if available) may also be useful:

• The title(s) of the work(s) listed in the document.
• The name(s) of the part(ies) who executed the document(s).
• The date the document was received by the Office.
• The name of the party who paid the filing fee and the date that the fee was paid.
The request should be sent to RRCS at the address specified in Section 2403, together with the
appropriate fee. For information concerning the inspection fee, see Section 2407.6.
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2407.2(D)

How to Request Copies of the U.S. Copyright Office’s Recordation Records

This Section discusses the procedure for obtaining copies of the Office’s recordation records.
The specific persons who may obtain copies of these records are discussed in Sections 2407.2(A)
through 2407.2(B)(2) above.
Documents that have been recorded with the Office may be copied in the Public Records Reading Room, including the certificate of recordation for each document and the document cover
sheet (if any).
In the alternative, members of the public may submit a written request to RRCS containing the
following information:

• The person’s name and contact information.
• The volume and page number for the recorded document.
• Whether the copies should be certified or uncertified.
To request copies of a pending document that has been submitted for recordation or any written
communications concerning a recorded document or a pending document, authorized parties
should submit a written request to RRCS containing the information set forth above.

Inc.
,
p
u
ro
19
0
G
2
w
,
o
1
. Zill March 1
v
.
c
T, In ived on
H
V
n Inspectionscand
h Copying of Recordation Records
ion
Limitations
cited 5587 ar
17-3
.
o
InN
Process Files

In all cases, the request should be sent to RRCS at the address specified in Section 2403, together
with the appropriate fee. For information concerning this fee, see Section 2407.6.

2407.2(E)

2407.2(E)(1)

As discussed in Section 2407.1(E)(1), it is the general policy of the U.S. Copyright Office to deny
direct public access to in-process files and to any work space or other areas where such files are kept.

2407.2(E)(2)

Refused Recordations

The Office will retain a copy of any document that has been recorded with the Office and any
written communications concerning that document. The Office will not retain a copy of a document if recordation has been refused, although it will retain a copy of any written communications between the remitter and the Office concerning such documents.

2407.3

Administrative Manuals

The U.S. Copyright Office maintains various administrative manuals that describe the Office’s
practices and procedures, including this Compendium of U.S. Copyright Office Practices, Third
Edition, as well as prior editions of the Compendium. These administrative manuals are available
for inspection and copying either on the Office’s website or upon request.
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2407.4

Notices of Intent to Enforce Restored Copyrights

The U.S. Copyright Office maintains a complete list of all notices of intent to enforce restored
copyrights that have been filed with the Office under the Uruguay Round Agreements Act
(“URAA”) and the North American Free Trade Agreement (“NAFTA”). See 17 U.S.C. § 104A(e)
(1)(B)(ii). These records may be viewed or copied from the Office’s website or in the Public Information Office. For a definition and general discussion of restored works, see Chapter 2000,
Section 2007.

2407.5

Designation of Agent Information

The Office maintains a directory of agents who have been designated to receive notifications of
alleged copyright infringement under Section 512(c) of the Copyright Act. These records may
be viewed or copied from the Office’s website. For additional information concerning these
records, see Chapter 2300, Section 2312.

2407.6

Inspection and Copying Fees

The current fees for obtaining copies of the Office’s public records are set forth in the Office’s fee
schedule under the heading “Copying of Copyright Office Records by staff.”
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For information concerning the methods for paying these fees, see Chapter 1400, Sections 1403.4
and 1403.5.

2408

Additional Certificates of Registration or Renewal

An additional certificate is a certified copy of an original certificate of registration or renewal.
Additional certificates are issued under the seal of the U.S. Copyright Office and they have the
same legal effect as the original copy of the certificate.
The form of an additional certificate varies depending upon the date of the original registration.

• Certificates of Registration and Renewal Issued on or before December 31, 1977: An additional

certificate for a claim registered or renewed on or before December 31, 1977 consists of a
photocopy of the original application together with a preprinted certification statement containing the registration or renewal number and the date of the certification. If the Office is
unable to prepare a photocopy of the original application, the additional certificate may be
created by typing the title of the work, the date of publication, the name of the copyright
claimant, the registration or renewal number, and the effective date of registration on a preprinted certification form.
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• Certificates of Registration or Renewal Issued on or after January 1, 1978: Generally, an additional certificate for a claim registered or renewed on or after January 1, 1978, consists of either
a photocopy of the original application or an electronically generated document containing
pertinent information from the original application. For some registrations stored on microfilm, an additional certificate may consist of an image from the microfilm attached to a cover
sheet that contains the seal of the Office, the signature of the Register of Copyrights, and a
statement certifying the facts contained in the image from the microfilm.

In all cases, the signature of the Register of Copyrights and the official seal of the U.S. Copyright
Office will appear on the certificate along with a stamp that identifies the document as an additional certificate.
NOTE : The Office will not issue an additional certificate for a registration that has been cancelled.

2408.1

Who May Obtain an Additional Certificate of Registration or Renewal?

Any member of the public may ask RRCS staff to provide an additional certificate of registration or renewal.

2408.2

How to Obtain an Additional Certificate of Registration or Renewal
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The request should be sent to RRCS at the address specified in Section 2403 together with the
appropriate fee. For information concerning this fee, see Section 2408.3 below.

2408.3

Fees for Additional Certificates of Registration or Renewal

The current fee for obtaining an additional certificate of registration or renewal is set forth in the
Office’s fee schedule under the heading “Retrievals and Copies of Records: Additional certificate
of registration.”
For information concerning the methods for paying this fee, see Chapter 1400, Sections 1403.4
and 1403.5.

2409

Certification of U.S. Copyright Office Records

A certification is an official statement from the U.S. Copyright Office attesting to the authenticity of the records and/or search reports specified in the certification. In most cases, a certification
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consists of a copy of one or more of the Office’s records or the relevant portions of those records,
and a statement certifying that the record is a true representation of what it purports to be.
Certifications are issued under the name of the Register of Copyrights. They bear the official
seal of the U.S. Copyright Office and the date that the certification was issued. For an image of
the current seal, see Chapter 100, Section 101.4.
The Office has changed the appearance of its seal over time. See Notice of New Copyright Office
Seal, 68 Fed. Reg. 71,171 (Dec. 22, 2003); New Copyright Office Seal, 42 Fed. Reg. 64,747 (Dec. 28,
1977). A certification issued under a prior seal is valid, notwithstanding the fact that the Office
currently uses a different seal.
A record that lacks the official seal of the U.S. Copyright Office and/or the name of the Register
of Copyright is not validly certified. In particular, records bearing the seal of the Library of
Congress or any seal other than that used by the U.S. Copyright Office are not validly certified
records of the U.S. Copyright Office.
The specific types of records that may be certified by the Office are discussed in Section
2409.2 below.
See generally 17 U.S.C. § 701(c) (“The Register of Copyrights shall adopt a seal to be used on and
after January 1, 1978, to authenticate all certified documents issued by the Copyright Office.”).

2409.1
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17- may be certified upon request from any member of the public, including recordo
N
ed documents and certain types of registration records. By contrast, records relating to pending applications or pending documents may be certified only upon request from the claimant
named in a pending application, the party who executed a document that has been submitted
for recordation, their duly authorized agents, or by court order. The specific types of records that
may be certified and the specific parties who may request this service are discussed in Sections
2409.2(C) and 2409.2(F) below.
As discussed in Section 2407.1(A), the Office may provide a certified copy of the deposit copy(ies)
or identifying material for a pending application or a claim that has been registered or refused
by the Office to certain parties that satisfy the conditions set forth in Section 2407.1(D)(2).
The procedure for requesting a certification is discussed in Section 2409.3 below.

2409.2

2409.2(A)

Records That May Be Certified

Search Reports

RRCS will certify any search report that has been prepared by the U.S. Copyright Office. For
information concerning search reports prepared by RRCS staff, see Section 2406.2.
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2409.2(B)

Certificates of Registration

The original copy of a certificate of registration is a certified copy of that record, but a photocopy or other reproduction of the original certificate is not considered a certified copy.
As discussed in Section 2408, the Office will issue an additional certificate of registration to any
member of the public upon request. An additional certificate of registration, like the original
certificate of registration, is considered a certified copy, but a photocopy or other reproduction
of an additional certificate is not.
Although a separate certification is not required for the original copy of a certificate issued by
the Office, RRCS will issue a so called “double certification” for these types of records if requested
to do so.
RRCS will issue a certified copy of a cancelled registration that has been cancelled by the Office,
although as discussed in Section 2408, it will not issue an additional certificate for a registration
that has been cancelled.

2409.2(C)

Registration Records

RRCS will certify records related to claims that have been registered or refused by the U.S. Copyright Office, including completed applications and any written communications between the
applicant and the Office.
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A certification for these types of records typically contains the following information:

• A photocopy of the record specified in the request.
• A certified statement that identifies the records.
• The signature of the Register of Copyrights.
• The official seal of the U.S. Copyright Office.
• The date of the certification.
2409.2(D)

Deposits

As discussed in Sections 2407.1(A) and 2409.1, RRCS may provide a certified copy of the deposit
copy(ies) or identifying material for a pending application or a claim that has been registered or
refused by the Office to certain parties that satisfy the conditions set forth in Section 2407.1(D)(2).
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2409.2(D)(1)

Deposit Copy(ies) and Identifying Material

A certification for the deposit copy(ies) or identifying material for a registered or refused claim
typically contains the following information:

• A copy or phonorecord of the deposit or the portion of the deposit specified in the request.
• A certified statement that identifies the title of the work and the registration number (if any).
• The signature of the Register of Copyrights.
• The official seal of the U.S. Copyright Office.
• The date of the certification.
In some cases, the certification may also contain the following information:

• A copy of the page or surface bearing any visually perceptible copyright notice that appears
on the deposit.

• A copy of any page or surface bearing the registration number or the date that the deposit
was received by the Office.

2409.2(D)(2)
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(iii) the deposit has been under the Office’s continuous control since the date that it was received.
Actual deposits will be made available upon the condition that they will be promptly returned
to the custody of the Office within a specified period of time.
When certifying an actual deposit, RRCS will prepare a certified statement confirming that the
content of the copy, phonorecord, or identifying material is the same as the content of the copy,
phonorecord, or identifying material used in support of the registration.

2409.2(E)

Certificates of Recordation

The original copy of a certificate of recordation is a certified copy of that record, but a photocopy
or other reproduction of the original certificate is not considered a certified copy.
Although a separate certification is not requirecd for the original copy of a certificate of recordation issued by the Office, RRCS will issue a so called “double certification” for these types of
records if requested to do so.
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2409.2(F)

Recorded Documents

RRCS will certify any document that has been recorded with the Office, as well as any written
communications between a remitter and the Office concerning a recorded document or a document that has been refused by the Office.
Documents that have been submitted for recordation and any written communications between
the remitter and the Office concerning a pending document may be certified, provided that the
request is submitted by one of the persons who executed the document or an authorized representative of the aforementioned persons.
A certification for a recorded document typically contains the following information:

• A photocopy of the document or other record specified in the request.
• A photocopy of the certificate of recordation (if any).
• A photocopy of the document cover sheet (if any).
• A certified statement concerning the volume and page number where the document is recorded and the date of recordation (if any).
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2409.2(G)

Prior to July 1, 1940, the U.S. Patent and Trademark Office (“USPTO”) retained carbon copies
of each certificate of registration for prints or labels issued by the USPTO. Copies of these records were transferred to the U.S. Copyright Office on July 1, 1940. An additional certificate of
registration for a print or label registered by USPTO before July 1, 1940, consists of the following:

• A photocopy of the index card from the Copyright Card Catalog;
• A carbon copy of the original certificate of registration issued by USPTO; and
• A certified statement that identifies the record.
2409.2(H)

Other Records Maintained by the U.S. Copyright Office

RRCS will certify indexes of the Office’s records, blank application forms, information circulars,
administrative manuals (including this Compendium as well as out-of-date publications), and
all other public records maintained by the Office.
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2409.3

How to Request Certified Copies of U.S. Copyright Office Records

To obtain a certified copy of records maintained by the Office, the requesting party should submit a written request to RRCS containing the following information:

• The party’s name and contact information.
• A clear identification of the records to be certified.
• A clear and specific request for certification.
The request should be sent to RRCS as the address specified in Section 2403 together with the
appropriate fee.

2409.4

Certification Fees

The requesting party must pay a separate certification fee for each record that is certified by the
U.S. Copyright Office. The current fee for certifying a search report or other records is set forth
in the Office’s fee schedule under the headings “Searches of Records: Certification of search
report (per hour)” and “Retrievals and Copies of Records: Certification of records, including
search reports (per hour).”
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As noted in Sections 2407.1(B)(2) and 2407.1(D)(2), certain records may or may not be retained
by the Office once a claim has been registered or refused. As discussed in Section 2405.3, the
Office will not certify records that have not been retained by the Office. In particular, the Office
will not certify works contained in the Library of Congress’s collections, except for deposit copies that are temporarily on exhibit at the Library. For information concerning the procedure for
obtaining copies of materials maintained by the Library, see Section 2407.1(E)(2) above.

2410

Full-Term Retention of Deposits

As a general rule, the U.S. Copyright Office will retain the deposit copy(ies) or identifying material for an unpublished work for the full term of the copyright.
The deposit for a published work may be retained under the control of the Office for the longest
period considered practicable and desirable by the Register of Copyrights and the Librarian of
Congress. At the end of this period, the work may be destroyed.
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Upon request and payment of the appropriate fee, the Office will retain the deposit copies for
a published work for a period of seventy-five years from the date of publication. This service is
known as “full-term retention.”
17 U.S.C. § 704(d)-(e).

2410.1

Who May Request Full-Term Retention?

Full-term retention may be requested by the applicant who submitted the initial application or
the copyright owner of record for the registered work. 37 C.F.R. § 202.23(a)(1).

2410.2

How to Request Full-Term Retention

To request full-term retention, the requesting party should submit a signed, written request
containing the following information:

• The name and contact information of the applicant or the copyright owner of record.
• A clear statement of request for full-term retention.

.
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Attn: Director of the Office of Public Records and Repositories
101 Independence Avenue SE
Washington, DC 20559-6000

A request for full-term retention may be submitted with the application for registration or renewal or at any time thereafter. If the request for full-term retention is submitted together with
the application for registration or renewal, the applicant should submit an additional copy or
phonorecord of the work, along with a cover letter that clearly requests full-term retention.
If the request is approved, the Office will send a written communication to the requesting party
acknowledging payment of the fee and identifying the deposit for which full-term retention
has been granted.
The Office may grant a request for full-term retention, provided that the request is made by an
authorized party and provided that the Office has retained at least one copy, one phonorecord, or
one set of identifying material in its control when the request is received. This includes deposits
retained in a federal records center, but it does not include deposits that have been transferred
to the collections of the Library of Congress.
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The Office may deny a request for full-term retention if the deposit has been selected by the Library of Congress for its collections. Likewise, the Office may deny a request for full-term retention (i) if the storage would place an unreasonable burden on the Office due to the excessive size,
fragility, or weight of the deposit, or (ii) if the retention would result in a health or safety hazard.
The Office may nonetheless grant the request in such cases if the requesting party pays for the
cost of preparing acceptable identifying materials in lieu of the actual deposit and provided that
the payment is received within sixty days after the date that the Office denied the initial request.
37 C.F.R. § 202.23.

2410.3

Full-Term Retention Fees

The current fee for full-term retention is set forth in the Office’s fee schedule under the heading
“Full-term retention of published copyright deposit.”
For information concerning the methods for paying this fee, see Chapter 1400, Sections 1403.4
and 1403.5.

2411

Expedited Service
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Expedited service is a procedure for accelerating the time period for satisfying a request for a
search report, certified or uncertified copies of the U.S. Copyright Office’s records, or other
services provided by the Office. The Office charges an additional fee for expedited service, as
discussed in Section 2411.3 below.

2411.1

2411.2

How to Request Expedited Service

A request for expedited service should be submitted in writing and should contain the following
information:

• A description of the service to be provided.
• A justification for expedited service, such as pending or prospective litigation, customs matters, contract or publishing deadlines, or the like.

A request for expedited service should be submitted to RRCS using the contact information
specified in Section 2403 along with the appropriate fee.
RRCS may deny a request for expedited service if the request is not sufficiently justified or if
RRCS is unable to process the request due to limited staff resources. If there are questions or
issues that prevent RRCS from providing expedited service, it will notify the requesting party
promptly after the request is received.
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2411.3

Fees for Expedited Service

The requesting party must pay an additional fee for expedited service, which will be added to
the fee for the primary service provided by the staff of RRCS. The additional fee must be paid
for each service for which expedited service is requested and granted.
The current fee for an expedited search report is set forth in the Office’s fee schedule under the
heading “Searches of Records: Expedited report (surcharge per hour for first two hours plus
$200 per hour base fee).”
The current fee for obtaining certified or uncertified copies of the Office’s records on an expedited basis is set forth under the heading “Retrievals and Copies of Records: Surcharge for
expedited retrievals, certification, and copying ($/hr).”
For information concerning the methods for paying this fee, see Chapter 1400, Sections 1403.4
and 1403.5.

2412

Services Provided to Other U.S. Government Agencies

The United States government and any of its agencies, employees, or officers are expected to pay
all fees prescribed by the Copyright Act, although the Register of Copyrights has the discretion
to waive these fees in occasional or isolated cases involving relatively small amounts. 17 U.S.C.
§ 708(c).
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The U.S. Copyright Office may deny a request for service for one or more of the following reasons:

• The requesting party is not authorized to inspect or obtain copies of the requested record.
• The requested record is not subject to viewing, inspection, or copying.
• The Office has not retained the requested record.
• The request would place undue hardship on the Office.
If the Office determines that the service cannot be provided, it will notify the requesting party
in writing or by telephone and will explain the reasons for its decision.
If the Office declines to provide a requested service because the requesting party is not authorized to view, inspect, or obtain copies of the requested record, the party may submit an appeal
to the Office of the General Counsel of the U.S. Copyright Office. For information concerning
this procedure, the requesting party should contact the Office of the General Counsel.
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COMPENDIUM

GLOSSARY
This Glossary provides brief definitions for certain terms as they apply to registration, recordation, and other services provided by the U.S. Copyright Office. Definitions that are taken directly
from the Copyright Act or the Office’s regulations are enclosed in quotation marks. Definitions
that are not enclosed in quotation marks are not legal definitions; they are intended to educate
and inform legal practitioners and members of the public who file applications, record documents, and conduct other business with the Office.
1909 Copyright Act: An Act to Amend and Consolidate the Acts Respecting Copyright, Pub.
L. No. 60-349, 35 Stat. 1075 (1909). This law as amended was the copyright law of the United
States from July 1, 1909 through December 31, 1977. It was repealed effective January 1, 1978 and
replaced with the 1976 Copyright Act.
1976 Copyright Act: Public Law No. 94-553, 90 Stat. 2541 (1976). Passed by Congress and effective on January 1, 1978, this law as amended is the current Copyright Law of the United States. It
is codified in Title 17 of the U.S. Code.
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to add an annotation to the record.
Anonymous work: “An ‘anonymous work’ is a work on the copies or phonorecords of which
no natural person is identified as author.” 17 U.S.C. § 101.
Appeal: See “Request for reconsideration.”
Applicant: The party who submits an application to the U.S. Copyright Office.

Architectural work: “An ‘architectural work’ is the design of a building as embodied in any
tangible medium of expression, including a building, architectural plans, or drawings. The work
includes the overall form as well as the arrangement and composition of spaces and elements in
the design, but does not include individual standard features.” 17 U.S.C. § 101. The U.S. Copyright
Office registers as architectural works designs for structures that can be inhabited by humans
or are otherwise intended for human occupancy. Examples include houses, office buildings,
churches, museums, gazebos, and garden pavilions.
Audiovisual work: “‘Audiovisual works’ are works that consist of a series of related images
which are intrinsically intended to be shown by the use of machines or devices such as projectors,
viewers, or electronic equipment, together with accompanying sounds, if any, regardless of the

REVISED 09/29/2017

(1334 of 1356)
Case: 17-35587, 03/15/2019, ID: 11228746, DktEntry: 88-2, Page 1288 of 1306
C O M P E N D I U M : Glossary

nature of the material objects, such as films or tapes, in which the works are embodied.” 17 U.S.C.
§ 101. In other words, the term “audiovisual works” refers broadly to any work that includes any
series of related visual images, whether or not moving, and with or without sounds, as long as a
machine or device is essential to the viewing of the related series of images.
Authorized agent: Any person entitled to act on behalf of an author, a copyright claimant, or
an owner of one or more of the exclusive rights.
Author Created: The portion of the online application that identifies the copyrightable material created by the author named in the application. In the paper application, this portion of the
application is referred to as the “Nature of Authorship” space.
Authorship statement: The portion of the application that describes the copyrightable material created by the author named in the application. In the online application, this portion of this
statement typically appears in the Author Created field and/or New Material Included field. In
the paper application it typically appears in the Nature of Authorship space and/or the Material
Added to This Work space.
Automated database: See “Database.”
Basic registration: A registration issued on or after January 1, 1978.
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Berne Convention: An international treaty, the “Convention for the Protection of Literary and
Artistic Works,” to protect literary and artistic works signed at Berne, Switzerland, on September
9, 1886, and all acts, protocols, and revisions thereto. The United States acceded to the Berne
Convention and became a member on March 1, 1989.

Board: See “Review Board.”
CAD: An abbreviation for the U.S. Copyright Office’s “Copyright Acquisitions Division.”
Certificate of registration: An official record issued by the U.S. Copyright Office that bears
the U.S. Copyright Office seal and the signature of the Register of Copyrights. The certificate
denotes the fact that the Office has received a valid claim to copyright (i.e., an acceptable application, deposit, and filing fee) and that the claim has been registered by the Office. The certificate
shows the registration number and date that the registration is effective. Provided the claim is
registered before the work is published or within five years of the date on which the work is first
published, the facts on a certificate of registration and the validity of the copyright are presumed
true by courts of law unless later shown to be false.
Certification: 1) The act of signing an application to register a work with the U.S. Copyright
Office. The individual who signs the application certifies that the information provided therein
is correct to the best of his or her knowledge. 2) The preparation of a statement under the seal
of the U.S. Copyright Office attesting to the authenticity of a record or report based on a search
of the Office’s records; a type of copyright service available for a fee. For certifications provided
in connection with the recordation of a transfer of copyright ownership or other documents
pertaining to copyright, see “Sworn certification” and “Official certification.”
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Choreographic works: The term “choreography” is derived from the Greek words “choreia,”
meaning “dance,” and “graphikos,” meaning “to write.” A dance is a static and kinetic succession
of bodily movements in certain rhythmic and spatial relationships and in relation to time and
space. Choreography is the composition and arrangement of a related series of dance movements and patterns organized into a coherent whole. Choreography is not synonymous with
dance. It is a discrete subset of dance that encompasses certain types of compositional dances.
For example, the legislative history for the 1976 Copyright Act states that “‘choreographic works’
do not include social dance steps and simple routines.” See H.R. Rep. No. 94-1476, at 54 (1976),
reprinted in 1976 U.S.C.C.A.N. 5659, 5667; S. Rep. No. 94-473, at 52 (1975).
Claim: An assertion of ownership of the copyright in a work of authorship. A request to register
a work of authorship with the U.S. Copyright Office.
Claimant: For purposes of copyright registration, the claimant is either the author of the work
that has been submitted for registration, or a person or organization that owns all of the rights
under copyright that initially belonged to the author of that work.
Collective work: “A ‘collective work’ is a work, such as a periodical issue, anthology, or encyclopedia, in which a number of contributions, constituting separate and independent works in
themselves, are assembled into a collective whole.” 17 U.S.C. § 101. A collective work is a form of
compilation.
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Compilation: “A ‘compilation’ is a work formed by the collection and assembling of preexisting
materials or of data that are selected, coordinated, or arranged in such a way that the resulting
work as a whole constitutes an original work of authorship. The term ‘compilation’ includes
collective works.” 17 U.S.C. § 101.

screen or other external output device, such as a printer. “Computers” include mainframes, desktops, laptops, tablets, and smart phones.
Computer program: “A ‘computer program’ is a set of statements or instructions to be used
directly or indirectly in a computer in order to bring about a certain result.” 17 U.S.C. § 101.
Copies: “‘Copies’ are material objects, other than phonorecords, in which a work is fixed by any
method now known or later developed, and from which the work can be perceived, reproduced,
or otherwise communicated, either directly or with the aid of a machine or device. The term
‘copies’ includes the material object, other than a phonorecord, in which the work is first fixed.”
17 U.S.C. § 101.
Copyright Act: See “1976 Copyright Act.”
Copyright Card Catalog: A physical archive located at the U.S. Copyright Office that may be
used to search for completed registrations and recorded documents made before January 1, 1978.
Copyright claimant: See “Claimant.”
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Copyright notice: A statement placed on copies or phonorecords of a work to inform the
public that a copyright owner is claiming ownership of the particular work. A copyright notice
consists of three elements:

• The copyright symbol © (or for phonorecords, the symbol 䒄), the word “Copyright”, or the
abbreviation “Copr.”;

• The year of first publication of the work; and
• The name of the copyright owner.
A copyright notice is no longer legally required to secure copyright on works first published on
or after March 1, 1989, although it does provide legal benefits.
Copyrightable: A term used to describe a work that is original and sufficiently creative to be
registered with the U.S. Copyright Office.
Created: “A work is ‘created’ when it is fixed in a copy or phonorecord for the first time; where
a work is prepared over a period of time, the portion of it that has been fixed at any particular
time constitutes the work as of that time, and where the work has been prepared in different
versions, each version constitutes a separate work.” 17 U.S.C. § 101.
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Database: For purposes of copyright registration, a database is defined as a compilation of
digital information comprised of data, information, abstracts, images, maps, music, sound recordings, video, other digitized material, or references to a particular subject or subjects. In all
cases, the content of a database must be arranged in a systematic manner and it must be accessed by means of an integrated information retrieval program or system with the following
characteristics: (i) a query function must be used to access the content; and (ii) the information
retrieval program or system must yield a subset of the content or it must organize the content
based on the parameters specified in each query.
Date of recordation: 1) For the recordation of transfers of copyright ownership and other
documents pertaining to copyright under Section 205 of Title 17 of the United States Code, “[t]
he date of recordation is the date when a proper document under [37 C.F.R. § 201.4(c)] and a
proper fee under paragraph (d) of this section [37 C.F.R. § 201.4] are all received in the Copyright
Office.” 37 C.F.R. § 201.4(e). 2) For the recordation of a notice of termination under Sections
203, 304(c), or 304(d) of Title 17 of the United States Code, “[t]he date of recordation is the date
when all of the elements required for recordation, including the prescribed fee and, if required,
the statement referred to in [37 C.F.R. § 201.10(f)(1)(ii)], have been received in the Copyright
Office.” 37 C.F.R. § 201.10(f)(3). 3) For the recordation of a Visual Arts Registry Statement “[t]he
date of recordation is the date when all of the elements required for recordation, including the
prescribed fee, have been received in the Copyright Office.” 37 C.F.R. § 201.26(e).

De minimis: A legal term that is based on the Latin phrase “de minimis non curat lex,” which
means “the law does not take notice of very small or trifling matters.” Creative authorship is
deemed “de minimis” when a work does not contain the minimal degree of original, creative
expression required to satisfy the test for originality in copyright.
Deposit: See “Deposit copy.”
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Deposit account: A standing account with the U.S. Copyright Office from which customers
can draw funds to pay for services provided by the Office.
Deposit copy: A physical or electronic embodiment of a work. A deposit copy may be on or
in various media (e.g., paper, videotape, online digital code, etc.) and may consist of multiple
components. A deposit copy is submitted with an application for registration and must conform
to the U.S. Copyright Office’s regulations and other requirements. For copyright registration
purposes, the deposit copy should be clear and should contain all of the authorship that the
applicant intends to register.
Deposit copies: The plural form of “deposit copy.”
Deposit copy(ies): A term meaning “deposit copy” and/or “deposit copies.”
Derivative: See “Derivative work.”
Derivative work: “A ‘derivative work’ is a work based upon one or more preexisting works, such
as a translation, musical arrangement, dramatization, fictionalization, motion picture version,
sound recording, art reproduction, abridgment, condensation, or any other form in which a
work may be recast, transformed, or adapted. A work consisting of editorial revisions, annotations, elaborations, or other modifications, which, as a whole, represent an original work of
authorship, is a ‘derivative work.’” 17 U.S.C. § 101.
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right’ if it has a direct or indirect relationship to the existence, scope, duration, or identifica-

tion of a copyright, or to the ownership, division, allocation, licensing, transfer, or exercise of
rights under a copyright. That relationship may be past, present, future, or potential.” 37 C.F.R.
§ 201.4(a)(2).
EDR: An abbreviation for “effective date of registration.”
Effective Date of Registration (“EDR”): “The effective date of a copyright registration is the
day on which an application, deposit, and fee, which are later determined by the Register of
Copyrights or by a court of competent jurisdiction to be acceptable for registration, have all been
received in the Copyright Office.” 17 U.S.C. § 410(d). The effective date of registration is the date
assigned by the U.S. Copyright Office that corresponds with the date the Office received all the
elements required for a registration in acceptable form, namely, (i) a completed application, (ii)
the full nonrefundable filing fee, and (iii) a complete nonreturnable deposit.
Eligible country: “The term ‘eligible country’ means a nation, other than the United States,
that—

(A) becomes a WTO member country after the date of the enactment of the Uruguay Round
Agreements Act;
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(B) on such date of enactment is, or after such date of enactment becomes, a nation adhering
to the Berne Convention;
(C) adheres to the WIPO Copyright Treaty;
(D) adheres to the WIPO Performances and Phonograms Treaty; or
(E) after such date of enactment becomes subject to a proclamation under [17 U.S.C. § 104A]
subsection (g).”
17 U.S.C. § 104A(h)(3).
Exclusive license: An exclusive license is “a license that gives the licensee the sole right to perform the licensed act, often in a defined territory, and that prohibits the licensor from performing the licensed act and from granting the right to anyone else; [especially], such a license of a
copyright, patent, or trademark right.” Black’s Law Dictionary 1003 (9th ed. 2009).
Exclusive rights: Any or all of the exclusive rights under Copyright Law, as set forth in Section 106 of the Copyright Act. Section 106 of the Copyright Act defines the exclusive rights of
copyright owners in their works. Only the copyright owner has the right to do and to authorize
the following:
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“To reproduce the copyrighted work in copies or phonorecords.”

5.

“In the case of literary, musical, dramatic, and choreographic works, pantomimes, and pictorial, graphic, or sculptural works, including the individual images of a motion picture or
other audiovisual work, to display the copyrighted work publicly.”

6.

“In the case of sound recordings, to perform the copyrighted work publicly by means of a
digital audio transmission.”

17 U.S.C. § 106.
These rights are subject to certain limitations that are defined in Sections 107 through 122 of
the Copyright Act.
Filing fee: A nonrefundable charge for processing a registration or document recordation request.
Fixation: See “fixed.”
Fixed: “A work is ‘fixed’ in a tangible medium of expression when its embodiment in a copy
or phonorecord, by or under the authority of the author, is sufficiently permanent or stable to
permit it to be perceived, reproduced, or otherwise communicated for a period of more than
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transitory duration. A work consisting of sounds, images, or both, that are being transmitted,
is ‘fixed’ for purposes of this title if a fixation of the work is being made simultaneously with its
transmission.” 17 U.S.C. § 101.
Foreign work: A work that is not a United States work.
Form: A printed document designed and issued by the U.S. Copyright Office for use in applying
for registration and requesting certain other copyright services.
Form CA: A paper application used to submit an application for a supplementary registration for
certain types of works. Specifically, Form CA may be used to correct or amplify the information
in the following types of registrations: (i) a renewal registration, (ii) a GATT registration for a
foreign work restored to copyright protection by the Uruguay Round Agreements Act, or (iii) a
basic registration for a database that does not consist predominantly of photographs.
Form CO: Previously used to file claims to copyright, the fill-in Form CO had to be completed
on a computer, printed, and mailed to the Office with the proper fee and deposit and a handwritten signature.
Form CON: A continuation sheet used only in conjunction with Form CA, Form PA, Form SE,
Form SR, Form TX, or Form VA.
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Form DCS: An optional but recommended form used to facilitate the recordation of a transfer
of copyright ownership or other document pertaining to copyright. This form should only be
used when recording certain documents; it should not be used in connection with registration.

Form GATT/CON: A continuation sheet used only in conjunction with Form GATT or Form
GATT/GRP.
Form GR/PPh/CON: An optional continuation sheet used in conjunction with Form VA for
registering a group of published photographs.
Form MW: A paper application used to register a mask work fixed in a semiconductor chip
product under the Semiconductor Chip Protection Act of 1984.
Form MW/CON: A continuation sheet used only in conjunction with Form MW.
Form PA: A paper application used to register certain types of works of the performing arts,
namely musical works, dramatic works, pantomimes, choreographic works, motion pictures,
and other audiovisual works.
Form SE: A paper application used to register a single issue of a published or unpublished serial.
Form SE/GROUP: A paper application used to register a group of related serials.
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Form SR: A paper application used to register works that contain sound recording authorship.
An applicant should use Form SR if the work contains sound recording authorship and if the applicant intends to register that element of the work (even if the work also contains other types of
authorship, such as music or lyrics). If the applicant does not intend to register sound recording
authorship, the applicant should not use this form (even if the work happens to contain one or
more sound recordings). Likewise, the applicant should not use the form if the applicant intends
to register the sounds accompanying a motion picture or other audiovisual work.
Form TX: A paper application used to register a nondramatic literary work, such as fiction,
nonfiction, poetry, an individual article, a textbook, a reference work, a directory, a catalog, advertising copy, a compilation of information, a computer program, a textual work made available
online, or a database.
Form VA: A paper application used to register architectural works and pictorial, graphic, or
sculptural works, including two-dimensional or three-dimensional works of fine, graphic, and
applied art, photographs, prints or art reproductions, maps, and technical drawings.
GATT: An abbreviation for “General Agreement on Tariffs and Trade.”
General Agreement on Tariffs and Trade (“GATT”): An agreement which, in part restores
copyright protection for certain foreign works that have lost copyright in the United States. The
loss of copyright would have occurred for one of the following reasons:
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Lack of subject matter protection in the case of sound recordings fixed before February 15,
1972.

3.

Lack of national eligibility.

Registration using Form GATT can be for a “single work” or for a “series of works published
under a single title in multiple episodes, installments, or issues during the same calendar year.”
GATT/Group registration, which allowed a broader scope for group registration, was eliminated
effective July 1, 2006.
GATT registration: Registrations that cover copyright claims in a work in which U.S. copyright
was restored under the 1994 Uruguay Round Agreements Act.
Graphic works: See “Pictorial, graphic, and sculptural works.”
Group registration: An option for registering a group of works with one application, one filing
fee, and one set of deposit copies. The U.S. Copyright Office currently offers group registration
options for the following classes of works:

• Serials.
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• Daily newspapers.
• Daily newsletters.
• Contributions to periodicals.
• Published photographs.
• A group of updates or revisions to a database.
ID material: An abbreviation for “identifying material.”
Identifying material (“ID material”): An alternative deposit copy permitted or required
under U.S. Copyright Office regulations for registration, such as photographs submitted in lieu
of three-dimensional works of visual arts; redacted versions of secure tests; portions of computer source code, etc. Identifying material is material that adequately represents the authorship
claimed in an unpublished or published work, whether the regulations permit a substitute or
whether it is a required substitute for the actual work, as in the case of most three-dimensional
visual arts works.
Infringement: Infringement occurs when someone other than the copyright owner exercises
the exclusive right of the copyright owner unlawfully. Certain limitations to the owner’s rights
are defined in Sections 107 through 122 of the Copyright Act.
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ISRC: An abbreviation for “International Standard Recording Code.”
International Standard Recording Code (“ISRC”): A unique identifier assigned to a sound
recording by designated agencies in each country participating in the program. The U.S. Copyright Office does not assign these numbers to published works. In the United States, ISRCs are
administered by the Recording Industry Association of America (www.usisrc.org).
ISSN: An abbreviation for “International Standard Serial Number.”
International Standard Serial Number (“ISSN”): A unique identifier assigned to a serial
publication by national centers under the auspices of the ISSN network. The U.S. Copyright
Office does not assign these numbers to published works. In the United States, ISSNs are administered by the Library of Congress (www.loc.gov/issn).
Joint work: “A ‘joint work’ is a work prepared by two or more authors with the intention that
their contributions be merged into inseparable or interdependent parts of a unitary whole.” 17
U.S.C. § 101.
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License: An agreement by which a party grants another party one or more rights (but fewer than
all rights), usually limited to a particular territory and/or time period. A license may be granted
as an exclusive license or a nonexclusive license.
Licensing Division: The Licensing Division in the U.S. Copyright Office administers certain
statutory licenses set forth in the Copyright Act. The Division collects royalty payments and examines statements of account for the cable statutory license (17 U.S.C. § 111), the satellite statutory
license for retransmission of distant television broadcast stations (17 U.S.C. § 119), and the statutory
license for digital audio recording technology (17 U.S.C. chapter 10). The Division also accepts and
records documents associated with the use of the mechanical statutory license (17 U.S.C. § 115). The
Division deducts its full operating costs from the royalty fees and invests the balance in interestbearing securities with the U.S. Treasury for later distribution to copyright owners. For further
information see The Licensing Division of the Copyright Office (Circular 75).
Limitation of claim: The portion of the application that identifies copyrightable material that
has been excluded from the claim. It is typically used to exclude previously published material,
previously registered material, public domain material, and/or material that is not owned by
the claimant named in the application. In the online application, this portion of the application
includes the Material Excluded and Previous Registration fields. In the paper application, this
portion of the application includes the Previous Registration and Preexisting Material spaces.
LIT: An abbreviation for the “Literary Division” of the U.S. Copyright Office.
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o. 17 to be read; they are not intended to be performed before an audience. Examples
ofN
nondramatic literary works include the following types of works: fiction, nonfiction, poetry,
directories, catalogs, textbooks, reference works, advertising copy, compilations of information,
computer programs, databases, and other textual works.
Mandatory deposit copy: A deposit copy sent to the U.S. Copyright Office pursuant to Section 407 of the Copyright Act. Section 407 provides that the owner of copyright or the owner
of the exclusive right of publication in a work published in the United States shall deposit two
copies or phonorecords of the best edition of the work within three months after publication
for the benefit of the national collection of the Library of Congress. 17 U.S.C. § 407. The deposit
of a published work that is acceptable under Section 408 also may satisfy the deposit requirements of Section 407.
Manufacturing clause: Section 601 of the 1976 Copyright Act, which was repealed by the
Copyright Cleanup, Clarification, and Corrections Act of 2010. Prior to 1986, United States
authors who claimed copyright in magazines, newspapers, and books published and printed in
the English language were required to indicate that the work was manufactured in the United
States or Canada in order the satisfy the requirements of the manufacturing clause.
Mask work: “A ‘mask work’ is a series of related images, however fixed or encoded — (A) having
or representing the predetermined, three-dimensional pattern of metallic, insulating, or semiconductor material present or removed from the layers of a semiconductor chip product; and
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(B) in which series the relation of the images to one another is that each image has the pattern
of the surface of one form of the semiconductor chip product.” 17 U.S.C. § 901(a)(2). A threedimensional design formed on or in the layers of a semiconductor chip. This term does not apply
to sculptural masks. Mask works are protected under the Semiconductor Chip Protection Act of
1984 and may be registered by the U.S. Copyright Office.
Motion pictures: “‘Motion pictures’ are audiovisual works consisting of a series of related
images which, when shown in succession, impart an impression of motion, together with accompanying sounds, if any.” 17 U.S.C. § 101. The definition of “motion pictures” does not include
the following:

• Unauthorized fixations of live performances or telecasts.
• Live telecasts that are not fixed simultaneously with their transmission.
• Filmstrips and slide sets which, although consisting of a series of images intended to be shown
in succession, are not capable of conveying an impression of motion.

See H.R. REP. NO. 94-1476 at 56 (1976), reprinted in 1976 U.S.C.C.A.N. 5659, 5669.
Nature of Authorship: The portion of a paper application that identifies the copyrightable
material created by the author named in the application. In the online application, this portion
of the application is referred to as the “Author Created” field.
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Object code: A representation of a computer program that is written in a machine language
consisting of binary code (i.e., ones and zeroes). Object code is comprehensible to a computer or
other electronic device, but as a general rule, it is not comprehensible to human beings.

Official certification: “An official certification is a certification, by the appropriate Government
official, that the original of the document is on file in a public office and that the reproduction
is a true copy of the original.” 37 C.F.R. § 201.4(a)(3)(ii) (italics omitted).
OGC: An abbreviation for the U.S. Copyright Office’s “Office of the General Counsel.”
Online public record: The database posted on the U.S. Copyright Office’s website containing
records relating to registrations and document recordations issued after 1978. Also known as
the Public Catalog.
PA: An abbreviation for the “Performing Arts Division” of the U.S. Copyright Office.
Pantomime: The art of imitating, presenting, or acting out situations, characters, or events
through the use of physical gestures and bodily movements.

| 11

REVISED 09/29/2017

(1344 of 1356)
Case: 17-35587, 03/15/2019, ID: 11228746, DktEntry: 88-2, Page 1298 of 1306
C O M P E N D I U M : Glossary

Perform: “To ‘perform’ a work means to recite, render, play, dance, or act it, either directly or by
means of any device or process or, in the case of a motion picture or other audiovisual work, to
show its images in any sequence or to make the sounds accompanying it audible.” 17 U.S.C. § 101.
Performing arts works: See “Works of the Performing Arts.”
Phonorecords: “‘Phonorecords’ are material objects in which sounds, other than those accompanying a motion picture or other audiovisual work, are fixed by any method now known
or later developed, and from which the sounds can be perceived, reproduced, or otherwise
communicated, either directly or with the aid of a machine or device. The term ‘phonorecords’
includes the material object in which the sounds are first fixed.” 17 U.S.C. § 101.
PIA: An abbreviation for the U.S. Copyright Office’s “Office of Policy and International Affairs.”
Pictorial works: See “Pictorial, graphic, and sculptural works.”
Pictorial, graphic, and sculptural works: “‘Pictorial, graphic, and sculptural works’ include
two-dimensional and three-dimensional works of fine, graphic, and applied art, photographs,
prints and art reproductions, maps, globes, charts, diagrams, models, and technical drawings,
including architectural plans. Such works shall include works of artistic craftsmanship insofar as
their form but not their mechanical or utilitarian aspects are concerned; the design of a useful
article, as defined in this section, shall be considered a pictorial, graphic, or sculptural work only
if, and only to the extent that, such design incorporates pictorial, graphic, or sculptural features
that can be identified separately from, and are capable of existing independently of, the utilitarian aspects of the article.” 17 U.S.C. § 101.
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Preregistration:
A procedure that allows certain copyright owners to file an action for infringe-

ment and to seek statutory damages and attorney’s fees in cases where the work was infringed
before the copyright owner completed the work and released it to the public. Preregistration is
entirely optional. It is neither a prerequisite nor a precondition for copyright owners who wish to
register their works with the U.S. Copyright Office. In other words, an original work of authorship may be registered regardless of whether the work has been preregistered or not. Copyright
owners may benefit from this procedure if they have started to create a work of authorship that
has not been completed yet, and if it is likely that a third party may infringe that work before it
has been released to the public. But in order to preserve the benefits of this procedure, the copyright owner must seek an actual registration for the work shortly after it has been published or
infringed. For the vast majority of copyright owners, preregistration is not useful. To be eligible
for preregistration, a work of authorship must fall within one or more of the following classes of
works: (i) motion pictures; (ii) sound recordings; (iii) musical compositions; (iv) literary works
being prepared for publication in book form; (v) computer programs (including videogames);
or (vi) advertising or marketing photographs. Works that do not fall within these classes are not
eligible for this procedure.
Pseudonymous work: “A ‘pseudonymous work’ is a work on the copies or phonorecords of
which the author is identified under a fictitious name.” 17 U.S.C. § 101.
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Publication: “‘Publication’ is the distribution of copies or phonorecords of a work to the public
by sale or other transfer of ownership, or by rental, lease, or lending. The offering to distribute
copies or phonorecords to a group of persons for purposes of further distribution, public performance, or public display, constitutes publication. A public performance or display of a work
does not of itself constitute publication.” 17 U.S.C. § 101.
Public Catalog: See “Online public record.”
Public display: See “Public performance and public display.”
Public domain: A work of authorship that is not protected by copyright is in the public domain.
In the United States, a copyrighted work enters the public domain when its full copyright term
has expired. In addition, works published in the United States without a copyright notice on
or before March 1, 1989 may be in the public domain, and works registered or published in the
United States on or before December 31, 1963 may be in the public domain if the copyright was
not renewed in a timely manner. The status of a creative work which, through expiration of term
or failure to comply with statutory formalities, is not protected by copyright.
Publicly: See “Public performance and public display.”
Public performance: See “Public performance and public display.”
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Public performance and public display: “To perform or display a work ‘publicly’ means

in separate places and at the same time or at different times.”
17 U.S.C. § 101.
Public record: Official records maintained by the U.S. Copyright Office relating to registrations and document recordations, which are made available to the public through the Office’s
website, the Copyright Card Catalog, the Catalog of Copyright Entries, or the Records Research
and Certification Section.
RAC: An abbreviation for the U.S. Copyright Office’s “Receipt Analysis and Control Division.”
Recordation: Recordation is the official filing in the public records of the U.S. Copyright Office of a document having to do with copyright. The purpose of recordation is to make a public
record of the facts in the document.
Recordation specialists: Members of the U.S. Copyright Office’s Recordation Section who
are responsible for recording documents.
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Register of Copyrights: The Register of Copyrights is the Director of the U.S. Copyright
Office. By statute, the Register works under the general direction of the Librarian of Congress
and carries out a variety of legal and policy functions that are enumerated throughout Title 17.
Registration: “‘Registration,’ for purposes of Sections 205(c)(2), 405, 406, 410(d), 411, 412, and
506(e) [of the 1976 Act] means a registration of a claim in the original or the renewed and extended term of copyright.” 17 U.S.C. § 101. The principle function performed by the U.S. Copyright Office under the provisions of Section 408 of the Copyright Law. The process for putting
a claim on record in the U.S. Copyright Office; a type of copyright service available for a fee.
Registration is a possible result of the U.S. Copyright Office’s examination of an application to
register a claim of copyright in an original work of authorship. Registration involves examining
the claim, and if the claim is approved by the U.S. Copyright Office, numbering the claim, issuing
a certificate of registration, and creating a public record.
Registration materials: A public record maintained by the U.S. Copyright Office. It includes
all the materials that an applicant submits to the Office in connection with an application to
register a claim to copyright, including the application, deposit copy(ies), and the filing fee, as
well as any communications between the applicant and the Office relating to that claim.
Registration specialists: Members of the U.S. Copyright Office’s Registration Program who
are responsible for examining claims to copyright.
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Remitter: The party who submits a document to the U.S. Copyright Office for recordation.

Renewal registration: See “Renewal claim.”
Request for reconsideration: A request for reconsideration to the Registration Program Office or a request for reconsideration to the Review Board is an administrative review of a refusal
to register a claim in copyright by an applicant.
Review Board (also referred to as the “Board”): A Board consisting of the Register of
Copyrights and the General Counsel of the Copyright Office (or their respective designees) and
a third individual designated by the Register that hears second requests for reconsideration of
the Registration Program’s decision to refuse to register a claim to copyright.
RRCS: An abbreviation for the U.S. Copyright Office’s “Records Research and Certification Section.”
Rule of Doubt: In certain circumstances, the U.S. Copyright Office may register a claim under
the Rule of Doubt if the registration specialist is unable to examine the deposit copy(ies) to
determine if the work contains copyrightable authorship. In exceptional cases, the Office may
apply the Rule of Doubt if it has not taken a position on a legal issue that is directly relevant to
whether the work constitutes copyrightable subject matter or whether the other legal and formal
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requirements of the statute have been met. The Office will not register a claim under the Rule
of Doubt simply because there is some uncertainty as to how a particular issue may be decided
by a particular court.
Scènes à faire: A stock character, setting, or event that is common to a particular subject matter
or medium. Standard expressions that necessarily follow from the idea for a work of authorship.
Screen displays: Content generated by a computer program that appears on a computer screen.
Sculptural works: See “Pictorial, graphic, and sculptural works.”
Semiconductor chip product: “A ‘semiconductor chip product’ is the final or intermediate
form of any product—

(A) having two or more layers of metallic, insulating, or semiconductor material, deposited or
otherwise placed on, or etched away or otherwise removed from, a piece of semiconductor
material in accordance with a predetermined pattern; and
(B) intended to perform electronic circuitry functions.”
17 U.S.C. § 901(a)(1).
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Serial: A work that is issued or intended to be issued on an established schedule in successive
parts bearing numerical or chronological designations that are intended to be continued indefinitely. Examples include periodicals, newspapers, magazines, newsletters, journals, bulletins,
annuals, the proceedings of societies, and other similar works.

Shipping slip: A document generated by the U.S. Copyright Office’s electronic registration
system. If the applicant submits a physical copy of a work to the Office, the copy must be accompanied by a shipping slip. Failure to include a shipping slip may prevent the Office from
connecting the deposit copies with the online application and may require the applicant to
resubmit the deposit, thereby affecting the effective date of registration.
Sound recordings: “‘Sound recordings’ are works that result from the fixation of a series of
musical, spoken, or other sounds, but not including the sounds accompanying a motion picture
or other audiovisual work, regardless of the nature of the material objects, such as disks, tapes,
or other phonorecords, in which they are embodied.” 17 U.S.C. § 101.
Source code: Source code is a set of statements and instructions written by a human being
using a particular programming language, such as Java, LISP, LOGO, PASCAL, Programming
Inquiry Learning or Teaching, Programming in Logic, Assembly Language, or other programming languages. Typically, these statements are comprehensible to a person who is familiar with
the relevant programming language, but they are not comprehensible to a computer or other
electronic device. In order to convey these statements and instructions to a machine, the source
code must be converted into object code.
Source country: “The ‘source country’ of a restored work is—
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(A) a nation other than the United States;
(B) in the case of an unpublished work—
(i)

the eligible country in which the author or rightholder is a national or domiciliary,
or, if a restored work has more than 1 author or rightholder, of which the majority of
foreign authors or rightholders are nationals or domiciliaries; or

(ii)

if the majority of authors or rightholders are not foreign, the nation other than the
United States which has the most significant contacts with the work; and

(C) in the case of a published work—
(i)

the eligible country in which the work is first published, or

(ii)

if the restored work is published on the same day in 2 or more eligible countries, the
eligible country which has the most significant contacts with the work.”

17 U.S.C. § 104A(h)(8).
Special handling: Special handling is a procedure for expediting the examination of a claim
to copyright or to record a document. The U.S. Copyright Office offers this service in certain
circumstances where a copyright owner or other interested parties have a compelling reason for
the expedited issuance of a certificate of registration or certificate of recordation, such as pending or prospective litigation, customs matters, and publication or contract deadlines.
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Supplementary registration: A special type of registration that may be used “to correct an
error in a copyright registration or to amplify the information given in a registration.” See 17
U.S.C. § 408(d).
Sworn certification: “A sworn certification is an affidavit under the official seal of any officer
authorized to administer oaths within the United States, or if the original is located outside
of the United States, under the official seal of any diplomatic or consular officer of the United
States or of a person authorized to administer oaths whose authority is proved by the certificate
of such an officer, or a statement in accordance with section 1746 of title 28 of the United States
Code.” 37 C.F.R. § 201.4(a)(3)(i) (italics omitted). A sworn statement verifying that a photocopy
or other reproduction of a signed document is a true copy of the original.
Transfer: See “Transfer of copyright ownership.”
Transfer of copyright ownership: “A ‘transfer of copyright ownership’ is an assignment,
mortgage, exclusive license, or any other conveyance, alienation, or hypothecation of a copyright
or of any of the exclusive rights comprised in a copyright, whether or not it is limited in time or
place of effect, but not including a nonexclusive license.” 17 U.S.C. § 101.
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Transfer statement: A brief statement in an application for registration that explains how the
claimant obtained ownership of the copyright.
Translation: A rendering of a work of authorship from one language into another, such as a
work that has been translated from English into Spanish, from German into English, or from
Hindi into Malayalam.
Treaty party: “A ‘treaty party’ is a country or intergovernmental organization other than the
United States that is a party to an international agreement.” 17 U.S.C. § 101.
Unclaimable material: For purposes of copyright registration, “unclaimable material” includes (i) previously published material; (ii) previously registered material; (iii) material that
is in the public domain; and/or (iv) copyrightable material that is not owned by the claimant
named in the application. If a work contains an appreciable amount of unclaimable material,
the applicant should exclude that material from the claim.
United States work: “For purposes of section 411 [of the 1976 Act], a work is a ‘United States
work’ only if—

1.

in the case of a published work, the work is first published—
(A)

in the United States;
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nationals, domiciliaries, or habitual residents of, or in the case of an audiovisual work
legal entities with headquarters in, the United States;
2.

in the case of an unpublished work, all the authors of the work are nationals, domiciliaries,
or habitual residents of the United States, or, in the case of an unpublished audiovisual work,
all the authors are legal entities with headquarters in the United States; or

3.

in the case of a pictorial, graphic, or sculptural work incorporated in a building or structure,
the building or structure is located in the United States.”

17 U.S.C. § 101.
Unit of publication: A registration accommodation by the U.S. Copyright Office for registering multiple works with one application, one filing fee, and one set of deposit copies where the
works are physically bundled together by the claimant for distribution to the public as a single,
integrated unit and all the works are first published in that integrated unit.
Unpublished: See “Unpublished work.”
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Unpublished collection: A registration accommodation by the U.S. Copyright Office for registering a number of unpublished works with one application, one filing fee, and one set of
deposit copies.
Unpublished work: A work for which publication, as defined in the Copyright Law, has not
occurred.
URAA: An abbreviation for “Uruguay Round Agreements Act.”
Uruguay Round Agreements Act (“URAA”): Legislation that includes an agreement on the
Trade-Related Aspects of Intellectual Property under the General Agreement on Tariffs and
Trade. Signed into law December 8, 1994.
Uruguay Round General Agreement on Tariffs and Trade (“GATT”): See “General Agreement on Tariffs and Trade (“GATT”).”
Useful article: “A ‘useful article’ is an article having an intrinsic utilitarian function that is not merely to portray the appearance of the article or to convey information.
An article that is normally a part of a useful article is considered a ‘useful article.’”
17 U.S.C. § 101.
VA: An abbreviation for the “Visual Arts Division” of the U.S. Copyright Office.
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Work of visual art: “A ‘work of visual art’ is—

1.

a painting, drawing, print or sculpture, existing in a single copy, in a limited edition of 200
copies or fewer that are signed and consecutively numbered by the author, or, in the case
of a sculpture, in multiple cast, carved, or fabricated sculptures of 200 or fewer that are
consecutively numbered by the author and bear the signature or other identifying mark of
the author; or

2.

a still photographic image produced for exhibition purposes only, existing in a single copy
that is signed by the author, or in a limited edition of 200 copies or fewer that are signed
and consecutively numbered by the author.

A work of visual art does not include—
(A) (i) any poster, map, globe, chart, technical drawing, diagram, model, applied art, motion
picture or other audiovisual work, book, magazine, newspaper, periodical, data base, electronic information service, electronic publication, or similar publication;
(ii) any merchandising item or advertising, promotional, descriptive, covering, or packaging
material or container;

| 18

REVISED 09/29/2017

(1351 of 1356)
Case: 17-35587, 03/15/2019, ID: 11228746, DktEntry: 88-2, Page 1305 of 1306
C O M P E N D I U M : Glossary

(iii) any portion or part of any item described in clause (i) or (ii);
(B) any work made for hire; or
(C) any work not subject to copyright protection under this title.”
17 U.S.C. § 101. “Works of visual art” is a specific class of works that are eligible for protection
under the Visual Artists Rights Act.
Widow or widower: “The author’s ‘widow’ or ‘widower’ is the author’s surviving spouse under
the law of the author’s domicile at the time of his or her death, whether or not the spouse has
later remarried.” 17 U.S.C. § 101.
WIPO: An abbreviation for “World Intellectual Property Organization.”
Work of the United States Government: “A ‘work of the United States Government’ is a
work prepared by an officer or employee of the United States Government as part of that person’s
official duties.” 17 U.S.C. § 101.
Work made for hire: “A ‘work made for hire’ is—

1.

a work prepared by an employee within the scope of his or her employment;
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work
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N‘supplementary
work’ is a work prepared for publication as a secondary adjunct to a work by
another author for the purpose of introducing, concluding, illustrating, explaining, revising,
commenting upon, or assisting in the use of the other work, such as forewords, afterwords,
pictorial illustrations, maps, charts, tables, editorial notes, musical arrangements, answer
material for tests, bibliographies, appendixes, and indexes, and an ‘instructional text’ is a
literary, pictorial, or graphic work prepared for publication and with the purpose of use in
systematic instructional activities.”
In determining whether any work is eligible to be considered a work made for hire under paragraph (2), neither the amendment contained in section 1011(d) of the Intellectual Property and
Communications Omnibus Reform Act of 1999, as enacted by section 1000(a)(9) of Public Law
106-113, nor the deletion of the words added by that amendment— (A) shall be considered or
otherwise given any legal significance, or (B) shall be interpreted to indicate congressional approval or disapproval of, or acquiescence in, any judicial determination, by the courts or the
Copyright Office. Paragraph (2) shall be interpreted as if both section 2(a)(1) of the Work Made
for Hire and Copyright Corrections Act of 2000 and section 1011(d) of the Intellectual Property
and Communications Omnibus Reform Act of 1999, as enacted by section 1000(a)(9) of Public
Law 106-113, were never enacted, and without regard to any inaction or awareness by the Congress at any time of any judicial determinations.”
17 U.S.C. § 101.
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Works of the Performing Arts: For purposes of copyright registration, the U.S. Copyright
Office uses the term “works of the performing arts” to refer collectively to the following works
of authorship: musical works, including any accompanying words; sound recordings; dramatic
works, including any accompanying music; choreographic works; pantomimes; audiovisual
works; and motion pictures. “This class includes all published and unpublished works prepared
for the purpose of being performed directly before an audience or indirectly by means of a device or process.” 37 C.F.R. § 202.3(b)(1)(ii).
Works of the Visual Arts: See “Visual arts works.”
World Intellectual Property Organization (“WIPO”): A specialized agency of the United
Nations that administers intellectual property matters of concern to the member States of the
United Nations in order to ensure that the rights of creators and owners of intellectual property
are protected worldwide and that inventors and authors are, thus, recognized and rewarded for
their ingenuity.
WTO: An abbreviation for “World Trade Organization.”
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United States Court of Appeals for the Ninth Circuit
Office of the Clerk
95 Seventh Street
San Francisco, CA 94103
Information Regarding Judgment and Post-Judgment Proceedings
Judgment
•
This Court has filed and entered the attached judgment in your case.
Fed. R. App. P. 36. Please note the filed date on the attached
decision because all of the dates described below run from that date,
not from the date you receive this notice.
Mandate (Fed. R. App. P. 41; 9th Cir. R. 41-1 & -2)
•
The mandate will issue 7 days after the expiration of the time for
filing a petition for rehearing or 7 days from the denial of a petition
for rehearing, unless the Court directs otherwise. To file a motion to
stay the mandate, file it electronically via the appellate ECF system
or, if you are a pro se litigant or an attorney with an exemption from
using appellate ECF, file one original motion on paper.
Petition for Panel Rehearing (Fed. R. App. P. 40; 9th Cir. R. 40-1)
Petition for Rehearing En Banc (Fed. R. App. P. 35; 9th Cir. R. 35-1 to -3)
(1)

A.
•

•

B.
•

Purpose (Panel Rehearing):
A party should seek panel rehearing only if one or more of the following
grounds exist:
►
A material point of fact or law was overlooked in the decision;
►
A change in the law occurred after the case was submitted which
appears to have been overlooked by the panel; or
►
An apparent conflict with another decision of the Court was not
addressed in the opinion.
Do not file a petition for panel rehearing merely to reargue the case.
Purpose (Rehearing En Banc)
A party should seek en banc rehearing only if one or more of the following
grounds exist:
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►
►
►

Consideration by the full Court is necessary to secure or maintain
uniformity of the Court’s decisions; or
The proceeding involves a question of exceptional importance; or
The opinion directly conflicts with an existing opinion by another
court of appeals or the Supreme Court and substantially affects a
rule of national application in which there is an overriding need for
national uniformity.

(2)

Deadlines for Filing:
•
A petition for rehearing may be filed within 14 days after entry of
judgment. Fed. R. App. P. 40(a)(1).
•
If the United States or an agency or officer thereof is a party in a civil case,
the time for filing a petition for rehearing is 45 days after entry of judgment.
Fed. R. App. P. 40(a)(1).
•
If the mandate has issued, the petition for rehearing should be
accompanied by a motion to recall the mandate.
•
See Advisory Note to 9th Cir. R. 40-1 (petitions must be received on the
due date).
•
An order to publish a previously unpublished memorandum disposition
extends the time to file a petition for rehearing to 14 days after the date of
the order of publication or, in all civil cases in which the United States or an
agency or officer thereof is a party, 45 days after the date of the order of
publication. 9th Cir. R. 40-2.

(3)

Statement of Counsel
•
A petition should contain an introduction stating that, in counsel’s
judgment, one or more of the situations described in the “purpose” section
above exist. The points to be raised must be stated clearly.

(4)

Form & Number of Copies (9th Cir. R. 40-1; Fed. R. App. P. 32(c)(2))
•
The petition shall not exceed 15 pages unless it complies with the
alternative length limitations of 4,200 words or 390 lines of text.
•
The petition must be accompanied by a copy of the panel’s decision being
challenged.
•
An answer, when ordered by the Court, shall comply with the same length
limitations as the petition.
•
If a pro se litigant elects to file a form brief pursuant to Circuit Rule 28-1, a
petition for panel rehearing or for rehearing en banc need not comply with
Fed. R. App. P. 32.
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•

•

The petition or answer must be accompanied by a Certificate of Compliance
found at Form 11, available on our website at www.ca9.uscourts.gov under
Forms.
You may file a petition electronically via the appellate ECF system. No paper copies are
required unless the Court orders otherwise. If you are a pro se litigant or an attorney
exempted from using the appellate ECF system, file one original petition on paper. No
additional paper copies are required unless the Court orders otherwise.

Bill of Costs (Fed. R. App. P. 39, 9th Cir. R. 39-1)
•
The Bill of Costs must be filed within 14 days after entry of judgment.
•
See Form 10 for additional information, available on our website at
www.ca9.uscourts.gov under Forms.
Attorneys Fees
•
Ninth Circuit Rule 39-1 describes the content and due dates for attorneys fees
applications.
•
All relevant forms are available on our website at www.ca9.uscourts.gov under Forms
or by telephoning (415) 355-7806.
Petition for a Writ of Certiorari
•
Please refer to the Rules of the United States Supreme Court at
www.supremecourt.gov
Counsel Listing in Published Opinions
•
Please check counsel listing on the attached decision.
•
If there are any errors in a published opinion, please send a letter in writing
within 10 days to:
►
Thomson Reuters; 610 Opperman Drive; PO Box 64526; Eagan, MN 55123
(Attn: Jean Green, Senior Publications Coordinator);
►
and electronically file a copy of the letter via the appellate ECF system by using
“File Correspondence to Court,” or if you are an attorney exempted from using
the appellate ECF system, mail the Court one copy of the letter.

Post Judgment Form - Rev. 12/2018

3

(1356 of 1356)
Case: 17-35587, 03/15/2019, ID: 11228746, DktEntry: 88-3, Page 4 of 4

UNITED STATES COURT OF APPEALS
FOR THE NINTH CIRCUIT
Form 10. Bill of Costs
Instructions for this form: http://www.ca9.uscourts.gov/forms/form10instructions.pdf

9th Cir. Case Number(s)
Case Name
The Clerk is requested to award costs to (party name(s)):

I swear under penalty of perjury that the copies for which costs are requested were
actually and necessarily produced, and that the requested costs were actually
expended.
Signature

Date

(use “s/[typed name]” to sign electronically-filed documents)
REQUESTED
(each column must be completed)

COST TAXABLE
DOCUMENTS / FEE PAID
Excerpts of Record*

No. of
Copies

Pages per
Cost per Page
Copy

TOTAL
COST

$

$

$

$

Reply Brief / Cross-Appeal Reply Brief

$

$

Supplemental Brief(s)

$

$

Principal Brief(s) (Opening Brief; Answering
Brief; 1st, 2nd , and/or 3rd Brief on Cross-Appeal;
Intervenor Brief)

Petition for Review Docket Fee / Petition for Writ of Mandamus Docket Fee

$

TOTAL: $
*Example: Calculate 4 copies of 3 volumes of excerpts of record that total 500 pages [Vol. 1 (10 pgs.) +
Vol. 2 (250 pgs.) + Vol. 3 (240 pgs.)] as:
No. of Copies: 4; Pages per Copy: 500; Cost per Page: $.10 (or actual cost IF less than $.10);
TOTAL: 4 x 500 x $.10 = $200.
Feedback or questions about this form? Email us at forms@ca9.uscourts.gov

Form 10
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