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SPONSOR:

[HOUSE OF REPRESENTATIVES/DELAWARE STATE SENATE]
148th GENERAL ASSEMBLY

[HOUSE/SENATE] BILL NO. ___

AN ACT TO AMEND TITLE 8 OF THE DELAWARE CODE RELATNG TO THE GENERAL
CORPORATION LAW.

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATBF DELAWARE (Two-thirds of all
members elected to each house thereof concurrargitt):

Section 1. Amend 8§ 102(a)(1), Title 8 of the DedagvCode, by making insertions as shown by underlin
and deletions as shown by strike through as follows

§ 102 Contents of certificate of incorporation.

(a) The certificate of incorporation shall set fort

(1) The name of the corporation, which (i) shalht@in 1 of the words "association," "company,"

club," "foundation," "fund," "incporated," "institute,

"corporation, society,” "union," "syndigg" or "limited,"
(or abbreviations thereof, with or without punctonj, or words (or abbreviations thereof, with oithout
punctuation) of like import of foreign countries jorrisdictions (provided they are written in romelmaracters or
letters); provided, however, that the Division obr@orations in the Department of State may waivehsu
requirement (unless it determines that such napwe imight otherwise appear to be, that of a nhpeeson) if such
corporation executes, acknowledges and files with Secretary of State in accordance with § 10digftitle a
certificate stating that its total assets, as @efim § 503(i) of this title, are not less than 00,000, or, in the sole
discretion of the Division of Corporations in thefartment of State, if the corporation is both aprofit nonstock
corporation and an association of professiond)ssifall be such as to distinguish it upon the rdsan the office of
the Division of Corporations in the Department ¢it8 from the names that are reserved on suchdgeord from
the names on such records of each other corporgtainership, limited partnership, limited liabilicompany or
statutory trust organized or registered as a damestforeign corporation, partnership, limited pership, limited
liability company or statutory trust under the laefsthis State, except with the written consenthaf person who
has reserved such name or such other foreign cipnror domestic or foreign partnership, limiteaktpership,

limited liability company or statutory trust, exeed, acknowledged and filed with the Secretary GfteéSin

accordance with 8§ 103 of this titler except that, without prejudicing any rights bé tperson who has reserved
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such name or such other foreign corporation or ddimer foreign partnership, limited partnershimited liability

company or statutory trust, the Division of Corgimnas in the Department of State may waive suchiireqnent if

the corporation demonstrates to the satisfactiaih@fSecretary of State that the corporation orealgressor entity

previously has made substantial use of such nan@e substantially similar name, that the corporatias made

reasonable efforts to secure such written consart.that such waiver is in the interest of the &5tii) except as

permitted by § 395 of this title, shall not cont#tie word "trust,” and (iv) shall not contain therd "bank," or any
variation thereof, except for the name of a bankoréng to and under the supervision of the StatnkB
Commissioner of this State or a subsidiary of &klmrsavings association (as those terms are dkiimthe Federal
Deposit Insurance Act, as amended, at 12 U.S.C818)]1 or a corporation regulated under the Bankdiigl
Company Act of 1956, as amended, 12 U.S.C. § 184&k@, or the Home Owners' Loan Act, as amend2d, 1
U.S.C. § 1461 et seq.; provided, however, that $kigion shall not be construed to prevent theafigae word
"bank," or any variation thereof, in a context clgaot purporting to refer to a banking businesstherwise likely
to mislead the public about the nature of the lmssrof the corporation or to lead to a patternfadtice of abuse
that might cause harm to the interests of the publithe State as determined by the Division ofpBaations in the
Department of State;

Section 2. Amend § 102, Title 8 of the Delawared€oby adding a new section, § 102(f), shown by
underline as follows:

() _The certificate of incorporation may not comtaany provision that would impose liability on a

stockholder for the attorneys' fees or expensdbeforporation or any other party in connectiothvain

intracorporate claim, as defined in § 115 of this.t

Section 3. Amend § 109(b), Title 8 of the Delaw@ae, by making insertions as shown by underlge a
follows:

(b) The bylaws may contain any provision, not imgistent with law or with the certificate of

incorporation, relating to the business of the ooaion, the conduct of its affairs, and its rightspowers

or the rights or powers of its stockholders, divest officers or employees. The bylaws may not aiont

any provision that would impose liability on a dtbolder for the attorneys' fees or expenses of the

corporation or any other party in connection withidracorporate claim, as defined in 8 115 of thie.
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Section 4. Amend 8 114(b), Title 8 of the Delaw@ale, by making insertions as shown by underlge a
follows:
(b) Subsection (a) of this section shall not agply
(1) Sections 102(a)(4), (b)(1) and (2), 109(a), 14, 154, 215, 228, 230(b), 241, 242, 253, 254,
255, 256, 257, 258, 271, 276, 311, 312, 313, 390 583 of this title, which apply to nonstock comgtions by their
terms;

(2) Sections 102(f), 109(b) (last sentence), 1%P, 153, 155, 156, 157(d), 158, 161, 162, 163,

164, 165, 166, 167, 168, 203, 204, 205, 211, 213, 214, 216, 219, 222, 231, 243, 244, 251, 252, 284, 275,
324, 364, 366(a), 391 and 502(a)(5) of this tiled
(3) Subchapter X1V and subchapter XVI of this cleapt
Section 5. Amend Title 8 of the Delaware Code bgliagl a new section, § 115, shown by underline as
follows:

8 115. Forum selection provisions.

The certificate of incorporation or the bylaws mesquire, consistent with applicable jurisdictional

requirements, that any or all intracorporate clagimall be brought solely and exclusively in anyabhiof the courts

in this State, and no provision of the certificaféncorporation or the bylaws may prohibit bringiauch claims in

the courts of this State. "Intracorporate claim&ans claims, including claims in the right of twrporation, (i)

that are based upon a violation of a duty by aenuror former director or officer or stockholdersimch capacity, or

(i) as to which this title confers jurisdiction ap the Court of Chancery.

Section 6. Amend § 245(c), Title 8 of the Delaw@aale, by making insertions as shown by underlgne a
follows:

(c) A restated certificate of incorporation shadl gpecifically designated as such in its headihghall
state, either in its heading or in an introductparagraph, the corporation's present name, anid,hi&s been
changed, the name under which it was originallyoiporated, and the date of filing of its originariificate of
incorporation with the Secretary of State. A resdatertificate shall also state that it was dulgdd in accordance
with this section. If it was adopted by the boafdlicectors without a vote of the stockholders @sslit was adopted
pursuant to § 241 of this title or without a vofentembers pursuant to § 242(b)(3) of this title)shiall state that it

only restates and integrates and does not furtiend_(except, if applicable, as permitted undeA2(2)(1) and §
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242(b)(1) of this title) the provisions of the corption's certificate of incorporation as theretefamended or

supplemented, and that there is no discrepancy degtvihose provisions and the provisions of theatedt
certificate. A restated certificate of incorporationay omit (a) such provisions of the original dmate of
incorporation which named the incorporator or ipaoators, the initial board of directors and thégioal
subscribers for shares, and (b) such provisionsagwed in any amendment to the certificate of ipooation as
were necessary to effect a change, exchange, séason, subdivision, combination or cancellatiof stock, if
such change, exchange, reclassification, subdiviiombination or cancellation has become effectivgy such
omissions shall not be deemed a further amendment.

Section 7. Amend § 363(a), Title 8 of the Delaw@uale, by making insertions as shown by underlirce an
deletions as shown by strike through as follows:

§ 363 Certain amendments and mergers; votes regjaippraisal rights.

(a) Notwithstanding any other provisions of thisapter, a corporation that is not a public benefit
corporation, may not, without the approval-e£90%62f the outstanding-shares-ef-each-class—of theksif the

ingentitled to vote thereon

(1) Amend its certificate of incorporation to indkia provision authorized by § 362(a)(1) of this
title; or
(2) Merge or consolidate with or into another gniif as a result of such merger or consolidation,
the shares in such corporation would become, ardoeerted into or exchanged for the right to reeeshares or
other equity interests in a domestic or foreignligufzenefit corporation or similar entity.
The restrictions of this section shall not applippto the time that the corporation has receivagnpent for any of
its capital stock, or in the case of a nonstoclpomation, prior to the time that it has members.
Section 8. Amend § 363(c), Title 8 of the Delaw@arle, by making insertions as shown by underlivee a
deletions as shown by strike through as follows:
(c) Notwithstanding any other provisions of thigpter, a corporation that is a public benefit coagion
may not, without the approval of 2/3 of the outsliag -shares-efeach-class-ofthe stock of the catjpm-ef-which

there-are-ouistanding-shares,-whethervoting-ovatergentitled to vote thereon:

(1) Amend its certificate of incorporation to deleor amend a provision authorized by §

362(a)(1) or § 366(c) of this title; or
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(2) Merge or consolidate with or into another gniif as a result of such merger or consolidation,
the shares in such corporation would become, ardoeerted into or exchanged for the right to reeeshares or
other equity interests in a domestic or foreignpooation that is not a public benefit corporatiansomilar entity
and the certificate of incorporation (or similarvgoning instrument) of which does not contain tdentical
provisions identifying the public benefit or pubbenefits pursuant to § 362(a) of this title or @sjmg requirements
pursuant to § 366(c) of this title.

Section 9. Amend § 391(c), Title 8 of the Delaw@ale, by making insertions as shown by underlive a
deletions as shown by strike through as follows:

(c) The Secretary of State may issue photocopieteatronic image copies of instruments on fileyad
as instruments, documents and other papers notlegrahd for all such photocopies or electronic gemaopies
which are not certified by the Secretary of Statdee of $10 shall be paid for the first page aBd® for each

additional page:

therefor- Notwithstanding Delaware's Freedom obimfation Act [Chapter 100 of Title 29] or any otlppvision

of law granting access to public records, the Saryef State upon request shall issue only phgiissy-microfiche

or electronic image copies of public records inhaxtge for the fees described-abovein this sectiod,in no case

shall the Secretary of State be required to procioigies (or access to copies) of such public recdirtiuding

without limitation bulk data, digital copies of itngments, documents and other papers, databasesher

information) in an electronic medium or in any foather than photocopies or electronic image copifesuch

public records in exchange, as applicable, forfles described in this section or § 2318 of Tifef@ each such

record associated with a file number.

Section 10. Sections 1through 8 shall be effeativédugust 1, 2015. Section 9 shall be effectiperuits
enactment into law.
SYNOPSIS

Section 1. Section 1 amends Section 102(a)(1nable the Division of Corporations in the Departinzn
State to waive the requirement under Section 1QP)@) in certain limited circumstances.

Section 2. IPATP Tours, Inc. v. Deutscher Tennis Bund, 91 A.3d 554 (Del. 2014), the Delaware Supreme
Court upheld as facially valid a bylaw imposingoliity for certain legal fees of the nonstock corgiion on certain
members who participated in the litigation. In donation with the amendments to Sections 109(b) Hit{b)(2),
new subsection (f) does not disturb that rulingeliation to nonstock corporations. In order tospree the efficacy
of the enforcement of fiduciary duties in stock pamations, however, new subsection (f) would inate a
provision in the certificate of incorporation of siock corporation that purports to impose liabilitpon a
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stockholder for the attorneys’ fees or expenseghef corporation or any other party in connectiorihwan
intracorporate claim, as defined in new Section. IN&w subsection (f) is not intended, however, tovent the
application of such provisions pursuant to a stotddrs agreement or other writing signed by theldtolder
against whom the provision is to be enforced.

Section 3. Like the concurrent amendment to Secti@?, the new last sentence of subsection (b)dvoul
invalidate a provision in the bylaws of a stockpmmation that purports to impose liability upontac&holder for
the attorneys’ fees or expenses of the corporaticany other party in connection with an intracogte claim, as
defined in new Section 115. The new last sentericeubsection (b) is not intended, however, to pnévee
application of any provision in a stockholders &gnent or other writing signed by the stockholdexiast whom
the provision is to be enforced.

Section 4. The amendment to Section 114 has tfextebf avoiding the application to nonstock
corporations of new Section 102(f) and the newsdastence of Section 109(b).

Section 5. New Section 115 confirms, as heldBanlermakers Local 154 Retirement Fund v. Chevron
Corporation, 73 A.2d 934 (Del. Ch. 2013), that the certificafdncorporation and bylaws of the corporation may
effectively specify, consistent with applicable igglictional requirements, that claims arising untler DGCL,
including claims of breach of fiduciary duty by oemt or former directors or officers or controllisgpckholders of
the corporation, or persons who aid and abet slireach, must be brought only in the courts (inclgdhe federal
court) in this State. Section 115 does not addttess/alidity of a provision of the certificate wfcorporation or
bylaws that selects a forum other than the Delawarets as an additional forum in which intracogierclaims
may be brought, but it invalidates such a provigielecting the courts in a different State, or doiti@l forum, if it
would preclude litigating such claims in the Delagvaourts. Section 115 is not intended, howeweprévent the
application of any such provision in a stockholdagseement or other writing signed by the stockéolagainst
whom the provision is to be enforced. Section ldlBat intended to foreclose evaluation of whether gpecific
terms and manner of adoption of a particular piomisauthorized by Section 115 comport with any vetd
fiduciary obligation or operate reasonably in tireumstances presented. For example, such a pyovisay not be
enforceable if the Delaware courts lack jurisdietaver indispensable parties or core elementseobtibject matter
of the litigation. Section 115 is also not intedde authorize a provision that purports to forselsuit in a federal
court based on federal jurisdiction, nor is Sectld® intended to limit or expand the jurisdictiohtbe Court of
Chancery or the Superior Court.

Section 6. The amendment to Section 245(c) clarifiat a restated certificate is not required atesthat it
does not further amend the provisions of the cafpom's certificate of incorporation if the only andment thereto
is to change the corporation's name without a ubthe stockholders.

Section 7. Section 7 amends Section 363(a) to ehtdregapproval required under that Section.

Section 8. Section 8 amends Section 363(c) to ehtrgapproval required under that Section.

Section 9. Section 9 amends Section 391(c) to wurtfiat in exchange for the fees described theeSagr
of State may issue public records in the form adtpbopies or electronic image copies and need matige public
records in any other form.

Section 10. Section 10 provides that the effeatiate of Sections 1 through 8 is August 1, 2015, thatl
Section 9 shall be effective upon its enactmeruat lignv.
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